#D~39.200 4/26/78
Memorandum 78-22

Subject: Study D~39.200 - Enforcement of Judgments (Comprehensive
Statute--Third-Party Claims}

Attached to this memorandum is a revised draft of Chapter & of the
Enforcement of Judgments Law pertaining to third-party claims, This
chapter has been revised to reflect decisions made at the April 1978
meeting, Also attached hereto is a copy of Professor Riesenfeld's
memorandum concerning an earlier draft of the third-party claims chapter
{Exhibit 1), material from 5 B, Witkin, Califorula Procedure Enforcement
of Judgment, concerning the existing third-party claims statute (Exhibit
2), and some miscellaneous statutes referred to in the memorandum or the
draft statute (Exhibit 3). An appendix showing the disposition of
existing law is attached to the draft statute,

Scope of Section 689b
The Commission requested the staff to confirm that Section £89b

applies to claims by all conditional sellers and chattel mortgagees and
not just where a motor vehicle or vessel has been levied upon, This is
clear from the legislative history of the section and cases under it.
Former Section 2969 of the Civil Code of 1872 provided for payment of
the interest of a chattel mortgagee before such property could be taken
under attachment or execution. Thils provision was eventually superseded
by Section 689b. Section 689b was enacted by 1921 Cal. Stats,, Ch. 292,
which, at that time, referred only to executory agreements for the sale
of personal property. The chattel mortgage provision was added to
Section 68%b by 1945 Czl. Stats,, Ch. 1311, The provision requiring
notice to legal owners of motor vehicles was added at the end of the
provision by 1951 Cal. Stats., Ch. 1073, § 1. The section was revised
in substantially the present form by 1953 Cal. Stats., Ch. 1796, § 3.
Cases noted in the annctated codes concerning former Civil Code Section
2969 and Section 689b invelve, for example, a cotton crop, cattle, an
airplane, furniture, billiard tables, and 585 dozen cans of string beans

and 32 dozen cans of catsup.

§ 706.110. Application of chapter

The Commission has not considered this provision.
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§ 706,120, Time for filing third-party claims

The Commission has not considered this provision,

§ 706,130, Third-party claims to property seized to satisfy tax
liability
Section 6894 makes the procedure of Section 689 applicable where

property is levied upon pursuant to certain warrant and notice of lewy
procedures for the collection of several state taxes under the Unemploy-
ment Insurance Code and Revenue and Taxation Code., The list in Section
689d of warrant and notice of levy provisions in these codes 1s incom-
plete, as it 1s in Section 690.52 pertaining to exemption claims. See
the discussion in Memorandum 78-23. Section 689d also applies only to
claims of title, not to claims by secured parties. Revenue and Taxation
Code Section 6799 (see Exhibit 3) provides a separate procedure where
the agency has seized property to collect sales and use taxes.

The staff recommends that a uniform third-party claims procedure be
applied to all tax collection procedures, whether the collector is a
state or local agency. There does not appear to be any justificatrion
for the sketchy coverage of Section 689d, Section 706,130 has been
drafted to apply the normal procedures to situations where there is a
levy by a levying officer and a modified procedure where the agency
itself levies upon property, which is based upon the current practice of
the Department of Benefit Payments under Unemployment Insurance Code

Saction 1755 and Section 689d.

§ 706,140, Duty to mail notice and copy of claim

This provision has been redrafted to implement a decision made at

the April meeting.

§ 706.150. Liability of levying officer

The protection against liability for levy under this chapter was

deleted at the April meeting on the assumption that Chapter 6 did not
provide for levy. However, it does provide for "relevy" on property
which has been released for fallure to make a deposit or to provide an
undertaking, in a case where the creditor prevalls at a hearing on the

third-party claim. See Section 706.520.



Section 706.150 has been redrafted to attempt to continue the sub-
stance of existing law. However, a comparison of the 1liability provi-
sions in Sections 689 and 689b reveals a definite lack of consistency.
The second sentence of the sixth paragraph of Section 689 provides that
the levying officer is not liable to a third person for a levy, etc., if
ne claim is delivered, and thus has an application ocutside the third-
party claims procedure. It also provides a general nonliability when
the levying officer complies with Sectiom 689. On the other hand, the
third paragraph of subdivision (9) of Section 68%b provides only that,
if an undertaking is given, the levylng officer is not liable for lewy,
etc., in accordance with the Code of Civil Procedure.

The staff again suggests that a general provision be added to the
Enforcement of Judgments Law to the effect that levying officers are not
liable if they comply with the provisions of the title. This would
avold the implications that there may be liability in certain situations
even where the officer followed the prescribed procedures. The nonlia-
bilicy provision in Section 689 is overbroad in that it seems to provide
an absclute protection in the absence of a third-party claim, regardless
of whether the original levy was proper. Section 536.2 of the Marshal's
Manual recognizes that, at least in the case of seizure of property from
a third person who claims rights thereto, the levying officer will be
liable for the levy, despite language in Section 689.

§§ 706.220, 706,320, Notice of third-party claim

Existing law provides for a demand for an undertaking (Section 689,

para. 1} or for an undertaking or deposit (Section 689b(3)). It also
provides that the officer may "demand and exact' the undertaking where
the claim is defective, informal, or Insufficlent. Sections 689, para.
6, 689b(2). A question arose at the April meeting concerning the sig-
nificance of the word "exact." We have discovered no significance., It
is clear from Sections 689 and 689b that the judgment creditor need not
give an undertaking. Neither the Marshal's Manual, the Sheriff’'s Man-
ual, nor any cases examined, use the word in the discussion of the
procedure under these sections.

Section 706.220 and 706.320 have been drafted to provide for a

notice to the judgment creditor that a third-party claim has been filed
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and that, if an undertaking or, in the case of a security interest, an
undertaking or deposit, is not provided, the property will be released,
This 1is descriptive of the actual operation of existing law,

§§ 706,330, 706.370, 706.430, 706.440, 706.45Q. Judgment creditor's
verified statement

A question arose at the April meeting cencerning the function of
the judgment creditor’s wverified statement of the invalidity of the
chattel mortgage or conditional sale which is required under Section
689b(2) as a condition to giving an undertaking to maintain a levy. No
decisions, treatises, or levying officers’ manuals appear to deal with
the question of whether the verified stateinent should be filed with the
court if a hearing 1s held. The staff discussed this matter with per-
sons familiar with procedures in Santa Clara and San Francisco counties.
They recognized that existing law does not say what to do with the
statement after it is filed with the lewying officer, but they indicated
that they generally filed it with the court anyway. They also stated
that such statements are rarely received because, in most cases, the
judgment creditor pays off the secured party.

The draft statute has been revised to require the levying officer
to file the verified statement with the court, See Section 706,430. It
also provides for the effect of the statement., See Section 706.450,
Since a hearing on the third-party clailm may be held even though the
judgment creditor does not file the undertaking and verified statement,
Section 706.440 has been added to provide for service of the verified

statement on the secured party.

§ 706,620. Prohibition against release, sale, or other disposition

Existing law permlts the judgment creditor to force a chattel
mortgagee or conditional seller to file a third-party claim within 30
days after being served with a demand for the claim or forego the secu-
rity interest in the property. See Section 689b(8). However, existing
law dpes not provide that the property shall be held by the levying
officer during the 30-day period. This would seem to be necessary since
otherwise there 1s no point in demanding the third-party claim and, in
fact, once the property is sold, a third-party claim may not be made.

Section 706.620 has been drafted to deal with this problem.
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§§ 706.710-706,750. Undertaking to release
Sections 710b through 713~1/2 permit the third person claiming

property which has been levied upon to satisfy a money judgment to file
an undertaking to release the property. We have continued the substance
of existing law but suggest that the Commission consider extending this
procedure to cases where the property has been levied upon to satisfy a
judgment for sale or where a judgment for possession of personal prop-
erty is satisfied for the value of the property because the property

cannot be found,

Third-party claims where property reached by process other than levy

The draft of Chapter 6 considered at the April meeting contained an
article providing a special proceeding of a summary nature to determine
third-party claims where the property has been reached by a procedure
other than levy under execution, such as, by a court order in an exami-
nation proceeding, a judgment in a creditor’s suit, seizure by a re-
ceiver, filing a claim with a public entity owing money te the debtor,
or an assignment order, See Chapter 5, attached to Memorandum 78-7.

The Commission decided to delete this procedure unless it is shown that
existing remedies are inadequate.

There is no shortage of remedies under existing law although they
are more cumbersome than the proposed procedure. See generally E.
Jackson, California Debt Collection Practice § 21.17 (Cal. Cont. Ed. Bar
1968); 5 B. Witkin, California Procedure Enforcement of Judgment § 115,

at 3481-82 (2d ed, 1971)., The third party may bring an action to enjoin
the sale of the property or to gquiet title, TIf the taking was wrongful,
the third person may seek damages in an action for conversion. The
third person may recover possession of the property through an action
for specific recovery (claim and delivery). A third person may seek
damages in an action for abuse of process. See Riesenfeld, Torts In-

volving Use of Legal Process, in Debt Collection Tort Practice § 5.18

(Cal. Cont. Ed. Bar 1971). If the third person is examined in supple-
mentary proceedings, he may deny the debtor’s interest in the property
or claim an adverse interest, and the court is precluded from ordering

the application of the property toward the satisfaction of the judgment.



The creditor must then resort to a creditor's sult to reach the prop-
erty. 5See Code Civ. Proc. §§ 719, 720. A garnishee may refuse to
cooperate with a levy of execution and defend his interest in any later
enforcement proceedings initiated by the creditor.

The staff concludes that the proposed special proceeding would be

useful, but that it is not necessary.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



Study D-34.204
Metmorandum 78-22 - ‘ ‘045199
{originally distributed as Exhibit ! to :
the First Supplement to nemorandum ?6-?2)

EXHIBIT 1

. Comment on Hemorandum 76-72

(Third-Party Clains)
by

-Stefan A. Piesenfeld

Consultant:

The Third<Party claim procedure as -currently part of California Law
is In need of revision becatiise the language of the controlling pfovi-
"sions as well as their rules are in part obsolete in view of the adop-
tiori of the U.C.C. which consolidates all consensual security interests
in personal property and specifically provides for the involuntary
transferability of the debtor's rights in collateral by attachment,
garnishment or other judicial process under Cal. U.C.C. 9~311, subject
" to défault provisions in the security agreement. Under the U.C.C.
purchasers at execution sales are‘not buyers in the ordinary course of
-business, Cal. U.CvC. §1-201(%) and not protected by gal. U.C.C. §9-307.
' Althéogh the third-party claims sections, C.C.P. §§689 aid 689,
relate to levies under a writ of execution, they are applicable to
.. levies of attachments under operating q?,suspended_qew statutes. See
C.C.P. §542 and suspgnded £§488.090, 488.020c. Because of their check-
ered history, $§689 and 689b are subject to curious gaps, unneceasary

burdens and doubts as.to their effects.

I.
Scope: Nedd for Expansion
At preséiit C.C.P. §689 applies to "claims of title and right of

.- possession' and §689b to 'claims of conditional sellers and'chattel
‘mortgages.” :

Claimants of priority under statutotry liems or liens by judicial
process cannot invoke the procedures under %5589, Palmquist v. Palmquist,
-225 C.4.2d4 789, 39 Cal. Rptr. - 871 (1964). This of coursée does 'not mean
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-;that-they have not other remedies such as injunctiomns, declaratory
judgment proceedings, trover, etc Fveﬂ C: C P. §689 does not require
resort to it by claimants protected thereby but permits reliance on
other remedies, Retailers' Credit Ass'n of Sacramento v. Superior Court
of Glenn County, 19 C.A.2d 457, 65 P.2d 937 (1937), Commercigl Credit
Plan, Inc. 276 C.A.2d Supp. ‘831, 80 Cal. Rptr. 534 (Super. Ct. Alameda,

App. Dep.).

A) I agree with the staff that the consolidation of Sections 689 and
689b, as well as their extension to statutory and judicial liens 1s
desirable. I am not satisfied, however, with some of the proposed
language.
. .- .. Third-party claim procedure should be. available to a party who
- clajms superior rights in the perscnal property- levied upon,. such supe-
rior rights ipcluding superior rights to possession or to, the sale and
. Satisfaction from.the proceeds of: the property. 5706.110 ("any interest
in the personal property.levied upon” seems too broad): §706.010(c)
- 8eems. to be- somewhat meaningless.
. L would say 1in. §706.110: G » ,
(. A .person may claim a superior interest in ,any personal prop-
exty.’ : ; - e S e e e e
I.would defina spperior interest..as. inclpdingAtitlg‘pr,pther right
to possession, security interest gnde;7a_sepurity.ag:eemeﬁt énd liens by

- judicial: procepdings or applicable provision of law."

B) I would recommend consideration of the question whether the avail-
ability of ‘the third party claim procedure:should be extended to supple-
menta¥y prdceedings. $705.160 (Memorandum-76-72) does not envisage
claims by third parties otherithan péersons indebted 'to or helding prop-
erty of the judgment debtor. Present law does not permit third party
claims under £689 or 689b in supplementary praceedings because of con-
stitutional doubts. Qince the procedure has been upheld as comstitu-
tional in case of a levy, see Rauer's Law and Collection Co. v. Higgins,
95 C.A.2d 483, 213 P.2d 45 (1950), there are no reasons why similar
steps. should not be permitted if g_thirgA?artyﬁchPosgs_to:claim superior

rights .in supplementary proceedings. If the supplementary proceedings
implement. a post-judgment levy, §$§58% and 689b are applicable by thelir
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very terms. Why should the same procedure not be applicable 1f the

v judicial lien 1s obtained by supplementary. proceedings? A number of

jurisdictions now permit such proceedings, see Riesenfeld, Creditors'
:Remedies_gnd Debtors' Protection (2d ed. 1975) p. 277 ftn. 9 and 'ote 1,
-p. 289 (Florida, Indiana, aryland, Michigan, llew York, Oklahoma, Wash-
ington).

I

Rights and Tuties of Subordinate Crediter =

If the interest claiméd is ownérship of the personal property
levied upon or a right to possessfon under a lease or ballment, the
creditor has no right to sell the property in defisnce of such interest.
" If the property is leased to the third party claimant but not yet de-

livered, the judgment debtorWS'rights 28 lessor (vhich may be chattel
paper if the property was inventory) should be subject to an execution
sale.
If. the claimed interest is a lien or security interest, the deter-

mination of .the amount of the debt so secured will become material.
~Under -the. terms. of C.C.P. §68%h the claim must state "the sums due or to
‘‘accrue, .above set-offs with interest to date of tender' and upon payment
- of :that amount (and only upen the payment of that amq#ﬁt?ifhe prbperty

" will be sold free of all liens and claims of the third pafty claimant,
'§689b(8}.171n other words, the creditor must pay the whole amount of the
debt whether due or not. This goes beyond the redemption rights of
lienors under CC §2904 which accrue only upon maturity of the secured
debt. IMoreover, it may be inconsistent with U.C.C. §9-311 and therefore
repealed by implication..
| " The staff proposes that the levying creditor is only bound to pay
what is due at the time of the making of the claim. “%hile this may be
" the whole debt if the agreement contains ‘an acceleration clause, diffi-
culties may arise if no portion of the debt is in default and the levy
 does not constitute a default under the governing agreement. 1 agree
with the proposal that the levying creditor should no longer be under a
duty to pay what is not due but that still leaves two further issues:
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(a) Should the creditor have a ripht to a determination in summary
proceedings of the total outstanding indebtedness secured by the prop-
Certy? S el

(b) Should he have the right to pay it off in toto, subject to

- prepayment charges, if validly stipulated or discounted to the present

in the absence of a governing agreement?

1) In my opinion the third party claim procedure, whether initiated by
the third party. (§706.110) or bv the levying creditor (§706.310}, should
also determine the total amount secured 51nce the execution purchaser

“has a legitimate interest in such determination The reasonable value

‘__of the 1nterest {equity) so0ld depends on the value of the remaining

third party interest. (In my opinion ”706 120(a)(2) is not properly
drafted and should track with 7706. llO b. )

2) I would even answer issue (b) in the affirmative.

There are other points which are bothersome. If the property

P secureés a-debt which is partly due and partly not due, what are the

- felativerpriorities .after subrogation? §706,140(k) is not clear on that
issue. Under former law this prohlem did not exist, Iloreover the
levying creditor should be entitled to pay-off the debt and be subro-

" pated to'the portion of the debt pald and-to the security if the value
of the collateral exceeds the total debt.  5706.140(b) 1s either too
broad or misleading. Cf. Potter v. Solk, 161.C.A.2d 870 (Super. Ct.
App. D. 1958)..

111

Effect of “on~ComE11ance'
§700. 130(b), £706.160 and %706.290 deal with release and relevy.

. The current statutes use varying laneuage 5689 par. 3 speaks of

"release the property and:the.leny;i §E89 par. 8 speaks of release of
"the property or the levy" andkpfovides for retake or levy,'" if the
. creditor ultimately prevails. §68§b(4) refers only to release of the

" of the property under an

property” and 689b(10) envisages "retakiné
,_extant writ or a new writ. The difference in language between 5689 and
5689b is due to the amendment in 195? which extended the third party

claims procedure of £589 to levy on intangible property and apparently
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2lso meant to overrule the suggestion in a prior case to the effect that
the release of the property taken still left it subject to an equitable
lien effective against the debtor's trustee in bankruptey.

I recommend (a) that 3706.130(a) should use the words "release the
levy and the custodvy of the property where it is not held under another
levy,"” (b} that 8706.160 should speak of 'release of the custody of the
property” and (c) that %706.290 should remain restricted to re-levying
instead of re-taking (as proposed). (d) I recommend, however, that a
new writ should always be required, if the return day has explred,
provided we keep the present system that after return day a writ is

functus officio. The present system of f§689 and 6BY9b create an unnec-

essary exception.
£8706,410 and 706. 440 should be changed to conform to the sugges-
tions relating to 8§706.130(b)} and 796,190,



Hemorandum 78-22 D-39.200

EXHIBIT 2

(b} Third Party Claim,
(1) {[§104] Nature and Scope of Proceeding.

C.C.P. 680 provides for a special procceding, swniary in charae-
ter, incidenital 1o the main action, to determine fitle or right to posses-
sion of personal property held by an officer under attachment (C.C.P.
549; sce Provisional Remerdies, §213), excoufion (C.C.I. 689; see
supre, §71), clatv aund delivery proceedings (C.C0% 519; see Prowvi-
sional Remedies, §35), or a twarrant for faz lability owed to the siate
or a state ageney {C.C.17. 68%d; see supra, §2).

The proceeding enmne originally from lhe Praetice Act, but con-
tinuous revision has completely changed its character, The numerous
amendments make it necessary to serulinize the older cases with great
eare to aveid serious misconeeptions. (See generally, on the history
and nature of the procecding, First Nut, Boulk v, Koislow (1937) 8
C.2d 339, 65 P.2d TY6; Duncan v, Superior Court (1930) 104 C.A, 218,
285 P. 732; Arenn v. Bank of Haly (1924) 184 (0 195, 228 P, 441;
Cory v. Cooper (1931) 117 CLA. 495, 4 P.2d 581 ; Peterson v, (Groesbeck
(1937) 20 C.A.2d Supp. 753, 64 P.2d 495 [courlt may determine title
against third party clnimqnt who is debtor’s trustee in bankrupiey];
MeCoy v, Justice’s Court (1936) 23 C.A24 99, 71 P.2d 1115 [remedy
availuble theugh deblor bas transferred property lo another}; Re-
tailers Credit Assn. v. Superior Court {1937) 19 C.A.2d 457, 65 P.2d
437 [if main action {ransferred by order changing venue, incidential
proceeding on third party claim likewise iransforable]; Nat, Aute.
Ins. Co. v, Frafies (1941) 46 C.A.2d 431, 115 P.21 997 ; Rubin v. Barasch
(1969) 275 C.A.2d 835, 836, 80 C.R. 337, infrn, §107 [purpose is to
give quick remedy where levy by misieke, and to protect oflicer]; 9
So. Cal. L. Rev, 348; 11 So. Cal. L. Rev. 16; C.E.B., Remt. Unsee. Cred.,
p. 263 et seq.; C.1.B, Debt Collcetion Practice, p. 529 ef seq.; 7 Cal
Practice 577 et seq.; 9 AmJur, P.P. Forms (Rev. cd.) 893 et seq.)

This swmmary proceeding permits o siranger to the litigation to
have his elaim of title determined, It is {hus diztinguishable from
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C.C.P. 720, under which {he judgment creditor may maintain an action
against a third person who claims an interest in the debter's property.
(Retailers’ Credit Assn. v. Superior Court, supra; see infra, §143.)
1t is nlso entirely different from the remedy of vefease of the property
on bond, wnder C.C.PP. T10b, wifhoul determingtion of title. (See
infra, §114.) There are lwo important lmilations on the scope of the
proceeding under C.C.IP. 689

(1) By ils nature and by express provision it is limited to per-
sonal properfy. In First Nat, Hauk v. Kinslow, supra, 8 C.2d 345, the
court pointed out that the remedy of & elaimant where real property
is sold under exceution for another's debl is an aclion to quiet title
ageinst the purchaser. The claimant loses nothing hy the execution
sale itself, for the purchnser only aequires the interest of the judgment
debtor, aud possession does not change until the period of redemption
ends, ({See also Vokolawe Speeie Hank v. Kitasaki {1941) 47 C.A.2d
98, 117 P».2d 398.)

(2) The clatimant must have title and righi to possession; n mere
attaching creditor eannot make the elaim.  (Pabmquist v, Palmquist
(1964) 228 C.A.2d 789, 793, 39 (.. 871.)

1t wos formerly held that the remedy was limited to elaims of
personal property eapable of manual delivery, and was unavailable
where the levy of attachinent or exceution was on intangibles hy the
garnishment process, (Bank of America v. Riggs (1940) 39 C.A.2d
679, 684, 104 P.2d 125; Ballagh v, Willicins (1942} 50 C.A.2d 303,
122 P.2d 919 [corporate stoek]; Sunsel Really Co. v. Bodwmun (1939)
34 C.A.2d Supp. 733, 88 P.2d M7} This rule was nbrogaled by a
1957 ameudment to C.C.I*. 689, which makes the procedure aveilable
where the levy is on “langihle or intangihle personal property
whether or not it be in the retual possession of the levying officer.”

(2) Procedure.
(an) [§1056] Verifled Claim,

The third party mukes a written elaiim to the property, verified
by himsclf or his agent, seiting out its rensonable value and his title
and right to pessession. (C.C.P. 689; see C.E.B.,, Rem. Unsee. Cred,,
p. 264; C.E.B, Debt Colleetion Practiee, p. 530; 7 Cal Practice 580; ¢
Am.Jur, P.P. Forms (Rev. cd.) 894 el seq.) The original claim and
o copy are delivered 1o the levying officer. (C.C.P. 689.)

No technical form is required, and a claim in the form of an
affidavit will be suflicient. (MeCaffey Canning Co, v, Bank of America
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(1930) 109 C.A. 415, 420, 295 P. 45 [“Such » claiin, however, in not a
pleading, and may frequently have to be drawn by persons unfamiliar
with legal jargon . . . in such matters technieal niecties should
not overshadow the rights of a claimant to legal possession”]; Duncan
v. Standard dce. Ins. Co. (1934} 1 C.2d 385, 388, 35 P.2d 523.)

Service on the levying officer may appuarenily be made at any
time before he has sold the property or has olherwise placed himself
‘in a position where it is imposgible {o deliver the property to the
claimant oy obtnin an indemuity bond from {he creditor. (Nalional
Bank v. Finn (1927) 81 C.A, 317, 337, 260 . 757.)

(bb) {§106] Bond To Prevent Release.

On delivery of the verified elrim 1o the levyiug officer {supra,
§105) he must release the property and the levy nnless the attaching
or exceulion ereditor, on demand, furnishes an undertaking to prevent
release. (C.CP. G689 see OB, Rem. Unsee. Cred., p. 266; C.E.B,
Debt Collection Practice, p. H32; 7 Cal Practice 582 el seq.; 9 Am.Jur.
P.P. Forms (Rev. ed.} 907.) The procedure 1s as follows:

(1} The officer, within & days after heing served with the verified
claim, makes a written demand by rvegistered or eertified mail on sueh
creditor (i.e, “the plaintiff, or the person in whose favor the writ
runs”).  (For form of demaad, see C.E.13,, Rem. Unsce. Cred., p. 266;
7 Ca} Practice 884; 9 AmJur. P, Formns (Hev. ed.} 907.)

This provision is strictly construed to require a "written demand”
in the ordinary wmeaning of “a command or anthorilutive request in
written form™; a simple nofification of a thivd party cloim is insuffi-
cient. Thus, in Jolmston v. Cunningham {1970) 12 (LA3d 123, 127,
- 80 CLR. 487, the constable mailed-u eopy of the claim fo an attaching
ereditor’s anttorney, with a covering letter informing the attorney
that she was “hereby served” with the elaim.  Later the constable
telephoned the nttorney und nsked if her elietni was going to furnish
an undertaking, and she replied that wowe wounld be furnished beeause
no written demand had been mmde. The trial judge made a finding
of substantial ecompliance with C.C.P. 889 and ordered release of the
attachment. Ifeld, reverswd; the theory of substantisl compliance
would abrogate an express stalutery provision and give a winisterial
officer discretion lo devinle from ils requirements,

The officer may demand the undertaking (and therofore release
the property if it is not given) “notwithstanding any defect, informal-
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ity or insufficiency of the verificd clatin delivered 1o him.” (C.C.P.
689.) This last provision, enacted in 1925 and revised in 1929, changed
the former law which mnde the officer’s right te demand a bond
dependent upon a substantial eomplinnee with the formal requirements
of the stalute. (See Arena v. Bauk of Holy (1924) 194 C, 195, 228
P. 441; Cory v. Cooper (1931) 117 (LA, 495, 502, 4 .2 581.)

{2) The creditor, within 5 duys after such demand, gives the
undertaking. It is in double the value of the property, with two
sureties, and ruus in favor of the third purty cdebmant, indeniifying
him rgainst loss, liability, damages, costs and counsel fees by reason
of nets of the levyiug officer. (For form of underiaking, see C.HE.B,,
Rem. Unsce. Cred,, p. 267; C.K.1., Debi Collection Praetice, p. 533;
T Cal Practice 586; 9 Am.dur, P Forms (Rev, ed)) 8095 on deposit
in lieu of bound, sve frovisional Remedies, §4.)  However, there is no
linhility on the wndertaking where the property “is required by law
{o be registered or vecorded in the nanie of the owner and it appears
that at the time of the levy the defendant or judgmomt deblor was the
registered or record owner,” and the levy was made in good faith in
relinnce on such registered or vecord ownership.

Sureties may be compelled to justify as in an underinking on
attachment; but i no exeeplion is taken within 5 days after notice of
receipt of {he undertaking, oljections to them nre waived. I objee-
tion is raised to the mimowst, or the value of the property is dispuled,
the conrt may appoint appraisers or hold a heaving, and, if it finds
the amount insufficient, & new undertaking may be given in 3 days.

{3} When nn undertaking is given, e officer must hold the
properly under the levy, unlesy it is released by wndertaking under
C.C.P. 710b (infra, §114), If he nevertheless releases the property, he
ig liable to the ercditor. (Ceowsert v. Stewart (1925) 72 C.A. 253, 236
P. 940.) '

(4) 1f the undertaking is not given, the officer musi release “ihe
properly and the levy” {ic, must give up possession of {angible
property and relense a garnishmwent of inlangible property), and
deliver tangible property to the defendant, But if the officer is unable
to find the defendant after 10 days' written potice to his lust known
address, he must return the property to the third party clatmant,

(C.C.P. 689.5.)
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{ce) [§107] Hearing.

Delivery of the third party cluim lo the officer {supra, §103) en-
titles any of the following parties {o a hearing to determine title to
the property: “the plaindiff, or the person in whose favor the writ
runs, the third paviy elnlimant, or any one or motre joinl third parly
claimants.” The right exixts regardless of whethier or nol an under-
taking to obtmin release (supra, §106) has been given, (C.CLD. 689,
see CLI0B, Rem, Unsee. Cred, po 2695 (LB, Debt Colleetion Prac-
tice, p. 534 7 Unl Praetice 586 el seq.)

The procedure is sel forth in C.C.P. G89 as follows:

{1) A petition must he filed by one of suell parties in the court
in which the action is pending or from which the wril issuml, within
15 days ufter delivery of {he claim {o the officer  (See Rallagh v.
Willinms (3042) 50 CLA20 303, 122 P22 M9 [Liwe held jurisdietional] ;
for form of pelition, see CUE.B., Rem. Unsee. Cred,, po 270; C.ER,
Debt Collection Praetice, p, 535; 7 Cal Praciice 58%; 9 AmJur. I,
Forms {Rev. ed.) 902))

{2) The henring must be had within 20 days from filing of the
petition, unless continued by the court for good cause. Notice of
hearing (10 days) must be given to the oflicer, eredifor, nnd third party
claimant, or their attorneys {exeept {o the party filing the petition}).
The notice must speeify that the hearving is fo detormine title.  {See
RBubin v, Barasch (1969} 275 CLAZd R3S, 837, 80 (LH. 337 [no notice
to deblor requived].)

Prior to 1961 there was some reasen lo believe that a thind party
clnimamt, hy disinissing his pelition on the eleventh day, could defent
the plaintifPs rvight to a heartby (hearing wmust be had within 20
days, and on 10 davs' notiec). A 1861 anmendiment protecled the plain-
T by the following added provision: “Whenever the petition for
such henring isx filed by the third party elninnut, or by any one orv
more joind third party claimmts, veither sueh petition nor proceed-
ings pursuant thereto wiay be diswissed withou! consent of the plaindiff
or the person in whose favor the wril runs,”

(3) The claim is filed with the court and eonstitutes the pleading
of {lie third purty claimant, subjeet to the conrt's power lo permit
amendiment. I is deemed conivoverted by the cveditor,

{4) “Nothing lLerein contuined shall be constroed to deprive any-
body of the right (o a jury triad tu auy case where, by the Constitulion,
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such right is given, but a jury Lrial shall be waived in any such case
in like manner as in the trial of an acrtion.,” (See 9 So. C'al. L. Rev. 348.)

(5 The cluimant lus the burder of proof.  (See Beverly 1Hills T
& L. v. Western D, efe. Co. (1961} 190 O A.2d 208, 302, 12 C.R. 107;
14 Hasiings IL..J. 69.)

These provisions requive smple notice and hearing and fully
comply with the constitutions] requivenent of procedural due process.
(MeCay v, Justice's Cowrt (18937) 23 A2 09, 101, 71 P2d 1115.)
But a summary decision without aliowing the third parly claimant an
opporlunity {o presenf his ense is a prolahle denial of due process
and elenrly reversibie ervor.  (Nat. Aufo. fus. Co. v. Fratics (1941)
46 C.A.2d 431, 115 P.2d 997 [riad judge, oulraged at what he thought
was 8 fraudalent trausfer, donied elaine afler listening onty {o eredifor
and debfor]; Johwstorw ¢ Cunninghesn (1970) 12 CLA3 123, 128, 90
C.R. 487 [after levving officer Jud wronglully releasced attachwent
{(supra, §106), judee enterved orvder “atlowing” third party clnim with-
out taking or considering cvidenee of title].)

Az poinled oul nbove, the judgiment deblor is neither a party {o
the procecdings nor entitled to notice.  {(Hubin v, Ravasch, supra.)
But he may have a «wfliciond iuterest to support fefervention. Thas,
in Rubin v, Barasch, supra, Tabin sued Mo B for $50,000 due on his
pronissory note, juining Mres. B wl others on a theory of conspirney
to concenl Mr. B's assels, Ruabin allached 5 hank aceounts in the nnnes
of Mr. and Mrs., I3, He then dismissed Mres, 13 and ohtained summary
judgient against Me, B, Belore the Rubin nclion, however, Mr. B
sued for divoree and Mrs. B evoss-complatned; amd before swmary
judgment Myrs. B filed a third party eluini for half the nitached funds
as her separvale properiy. The judge fonud in her favor, nmd the
third party judgmnent divected that haelf be adistributed to her and that
Rubin’s attacliment or any Mwture wril of oxceuation wounld he valid
only ns to one helf. Mr. B, having received no nolice of the third
party eluimy or henring, woved for a new rind or modifieation, on the
ground that the funds were comununity properly and title was in
igsue in the divoree nction. On deninl of his motion he appealed.
Held, order reversed.  (a} Sinee the debtor ix not ontitled {o notice
the judgmont is not res judicotn as between lim nnd (he ereditor or
thivd party elaimant.  (b) Nevertheloss, Mr. B had a right to inler-
vene in procecdings in which s judginend purported to run apainst
him, (275 C.A.2d 838} Heacee his moliou for new {rial shoulk! have
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been granted and the jndgrent maodified to eliminate any reference
to the adjudication of elaims hofween Mr. and Mrs. B.

(dd) [§108] Judgment and Incidental
Orders.

C.C.P. 689 provides for judpgment following the henving, aud for
various kinds of orders pending the hearing ov in the judgmeant.

(1) No findings arve reguired; the court, s {he conelusion of the
hearing, rvenders a “judgment defermening {he fille to the property in
question, which shall he conclfusive us fu the vight of the plaindiff, or
plher person i whose faror the wrif rans, fo have said property levied
upoty, taken, or held, by the oflicer aud to sabject said properly to
payment or ofhier satisfoetion of his judgment,™ (OO 6895 see
C.E.., Civ, Proe. Daring Trial, po 081, (‘1‘1 B., Civ. Proc. Forins, p.
ass; CER, Deld Colleetion Practiee, po 337 ? Clal Proelice 597; 9
AmJur, P2 Forme (Rev. ad.) 404))

{2) The suecessful }11\:-1}', elihnt or ereditor, i entitied to costs,
(Sce Exchange Not. Bouk v, Hansom (19042} 52 (LA.2d 544, 126 P.2d
620 lelaimundl; Moguive + Corbett (L3} 10 (0420 244, 252, 259
P.2d 507 [ereditor; “Turn ubout is fair play”1.)

(3) During the proceedings the eevrl may make an avder staying
the exeention sale or forhidding transfer or olher disposition of the
property, and may requice & hond s o condition of the order. (See
O'Brien v. Thonas {1937} 21 C.A.2d Rupp, 765, 65 P.2d 1370, 7 Cal
Practice 390, And it may also order the sale of perishuble property
and direet disposition of the proceeds.  (See & AmJur. PP Forins
{Rev, e} 906  Sach orders may be modificd or vacated "upon
such terms as may he just™ at any time prior to termination of the
proeeedings,  (C.C.P, 68t )

(4) To the judgment the court “may mﬁ]m all proper arders for

the disposiiion of such ptnpml} or {he proeeeds thereof”  (CLCP,
689.)

Under the former law, if uo undertaking was filed, a hearing was
considered Tufile and eculd not be compelled.  (See Dusean v. Superior
Conrl (1930) M CAL 218, 201, 285 P. 733, of, Citrus Pack, Co. 1.
Munictpal Court (1034) 137 \. 337, 30 PP.2d 534)) Now the hearing
mnay be had although no undertaking wus filed (see supra, §107}. And,
if the ereditor is successful but the property was previously released
for failuve to furnish an wdertaking, the officer must refake {he
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property, cither on the original wril, or, if if was refurned, on an alias
writ.  (CLOVP. G8OL)

{ee) [§i09] ZReview,

It hax been hold thai the statwlory scheme ondinavily precludes
a nolion for new {rink  (Sce 1WFifson v Dunbar (1039) 36 (LA 2d 144,
97 P.2d 262; Mtack on Jadgneat in Trint Courf, §22, of. Hubin 1.
Barasch (1969} 275 C.A2d K35, 80 CUR. 237, supea, $107 [judgment
deblor, not a party to proceeding, miav seek idervention by molion
Tor new {rinl].)

The appropriate method of review i= an appeal from the judgment
determining title,  (CUC) 650} {As (o stay pending append, see
Fulton ¢, Webl (1937) 9 C2d 726, 72 D2d TH Jensen v, Flugh Hreaus
& Clo. (1930) 13 C2d 401, 90 P2 T2 O Hrien » 3 homas (1037} 21
CLAZ Supp. 765, 60 P20 13705 A ppreal, $178.)

{c} Olaim of Conditional Seller or Chattel
Mortgagee.

{1) [§1i0] Nature and Scope of Proceeding.

() In General. Porsonal property in the possession of the
debior, though suhjeel to o ehintfe] mwrignge or the veserved title of a
conditional sclley, may nevertheless be reached by exeention.  (U.C.C.
9311 CLOPL 6R9a [Unotwithstanding puy provision in the agreemoent
or mortgage for defanlt or forfeiture in ease of fevy or chuange of
possession” ) If nwo demand for cfaine is served on the conditional
geller or movtzngee (infra, §111), his rights are ool affeeled when the
properiy is xold on excenfion; the purchaser at the sule aequires only
the debtor’sginterest in the property (see infra, 31165,

However, C.OLI 6890 extablishes a speeinl thivd party elaim
procedure {infra, 117 of seq.) which allows the condifional seller or
mor{gagee to asserd his elain prior fo the sate. The statute, like that
governing ordinary third party elaims (suprag §104 ot ser), has been
centinuously revisvd, and the older eases must be rewd with eaution.
(Bev, denling with statute priar to 1955, Cusady o Fry (1931) 115
CUAL Supyp, 777, 6 P2d 1019 Rl v, Daw Carfos (1930) 5 €A 25,
41 P.2d 585 Missourt Nlote Life Fus. Coo v, Giflette (1932) 215 € 709,
TH, 12 P.2d 950; Hevewnfile dce. Corp, v Proneer Credid fnd. Co.
(1932) 124 LA 583, H96, 12 P D88, Seowrtly Naf, Bank v, Surfori
(1939) 34 C.A.2d 408, 411, 93 .23 863; 91 Cal. L. Rev. 51.)
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(b} Regisfered Veliele or Vessel: Noticee of Levy. Ordinarily
ne notice of levy need be given a morigegee or condifional seller. But
if the property is a “vehiehr or vessel required o be registered with
the Department of Motor Yehielos,” the fecging officer musd “forthwith
determine” {rom the departioent the name and adidress of the fegat
ptener, and nolily any suel lezul owner {who is nof also the registered
owner) of the levy by registered or eerified mail or personal serviee.
{C.CP. 689L{1): nx (o memmng of “legal owner,” see Vebo(O', 3701 1
Swmmeary, Seles, $30; 1 Swmaary, Securify Transaclions 48 Personal
Property, $50; on registration of vessels with Department of Motor
Veliicles, see Veh O 0830 ¢f sen)

(2) Procedure,

(ra) [§1117 Verified Claim by Seller or
Mortgagee.

(1) Form awd Corfernts, The scllery or movigagee may file a
verified claim and copy with the fevving officer. This must contain
g detatlod stdement of (he sules contraet or mortgagre dnd the {oial
amonunl of s due o 1o aeerane fo him wnder the contraet o1 mort-
gage, ahove seloffs, with inferest 1o date of feuder” Tt must nlso
give the seller's or moertgagee’s address Ter nmiled sevviee of notiee.
(CLCT GRBH(2); see CURVEL Roeme Unsee, Ured,, po 2060 UL, Debt
Colleetion Practice, po M0 7 Cul Preetice 3575 on offeer’s right (o
demand and exned payvment ar underinking despite defeet in clain,
see infrn, §112; on thivd party elaim andee CLOP, 689, see supra, §100.)

(2) Creditor’s Demand for Ol Although the mortgages or
cottditionn] =cller 1s not requuired fo file o claim {see supra, $1103, the
Judgment ereditor can compel him {o Jo so or forge s interest in
the propeely.  Undes CCP0 GRIR), the eredifor may instroet the
lovving officer to persasiaily cerce the sellor or norfgager with a
written deweand for aoelnim. I ihe seller or mortgapgee Fails to file his
elaim within 30 davs theyeafter, ilie property mav he sold on exeention
“free of all Tiens or elaims of the seHer or movipagee” {See (VKB
Rem., Unsce. Cred,, pp. 276, 278 (UI005, Debt Colloedion Practice,
pp. 31, 543 7 Cal Practice 336; on fees far service of domend and
mileage, see Govt. (0, 26721, 26746,)
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(bb) [§112}] Payment or Undertaking by
Plaintiff.

The plaistifl creditor may vesist the third party elain either by
challenging the validity of the sale coniraef or morigage and bonding
against it or by admitting s ealidity and paying e amnount of the
claimed debt and interest.  (CLCP, 688h; see CUHLBL, Hene Unsec.
Cred., p. 278 ol seq.; CUEBL, Deld Collection Practieo, p. 543 el seq.)

(1} Demand by Officer. The levying oflicor, within b davs afler
reeeipt of the elaim, st make & denaied (with copy of the elaim) on
the pleintiff o his altorney, by vegistered watl, Yor vithee pagwent
of the anount due, or an vidertaling 1o indeomify the seller or miort-
gagee for the taking of the property, (CCIN 6853 see LML,
Rem. Unsee, Cred, po 278 'The offieor siay ke the demand and
exael the payment {or underinking) "netwithsianding any defec, in-
formality or insuflicieney of {he verified claiin delivered to him.”
(CLCUP, BROD(2Y: on cimilioe provision in €CU1 689, see supra, §106.)

(2) Puyment by Plaiotiff. {a) Within 3 davs after reeeipt of the
demnnd the plaintiil nust deposit with the officer e unount of the
debt and inferest, or deliver the undertaking,  (C4UP, GRIL(4)) ()
Within 5 davs alter reecipt of the deposit {with ressonpble wdditional
time for cheek to elear) the officor must pav or fender H to the seller
or morfgugee.  (C.O G88ht5).) {c) W the tendoer is aceepled the
interest of the seller or mortgagee pusses fo the plaintdf. (CLCUP,
G8Ab(6Y.)  (d) If the fender is refused the money is deposited with
the conuty {reasurer for the seller or mortengee, (CLCTP. GRIV(TY)

(3) Statement and Undertaking by Plamfiff.  Instead of paving,
the plaintifl ereditor may present to the officer, within the d-day period
allewed for paymenty a verified statement that the saes contrael or
morigage “is void ov invalid for {he regsons specified therein (CLOUP.
689L(0); ser CLHKLB., Debi Colleetion Practice, p. 344; 7 Cal Praetice
355.) He must alse deliver an wndeilaking ip double the amount of

~the indebiedness elnimed by the sellev o wortgngee or double the
viehie of the property {as {he offieer mny determine nnd require}, The
undertuking i made to the seller or morigagee, to indemnify him for
the {oking againsd loss, Habilily, danmges, costs and eounsel fees.
Hxceplions 1o the sureties arve taken in the sate manner as on an
attachment bond. (OO0, G890(9) 5 see Provisional Reomedies, §3.)

I the undertaking is given, {he officer may take, retain ov sell the
property in necordance with the stainte, witheut ltability in dawages
to the third party claimant. (U.C.1. G89b{9).}
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(4) ftelease of Property Wihere No Poyment or Underlaking, 1T
the plaintif fails 1o pay or give the aadertaking within 5 days after
receipt of the officer's demnnd, the officer must relense the property.
(C.C.12. 680h(4); Stochr v. Superior Court {1948) 87 C.A.2d 850, 147
12.2d 779; see CLCP. 6805 [if delendant entinot bhe found properly moay
boe retwrned to seller or mortpagec].)

(5) Sele of Property.  After the plaintiff makes or gives (he
required payment, depoxit or undertaking, or if to elaim is filed within
30 days nfter n demand for n claim has been served on the selter or
mortgrgee (see supra, $111), the properiy s sold on exeeation in the
usual manoer, “free of all hiens or elaiis of the seller or mortgagee.”
(C.C.I°, G8UL{K).)

(6} Aftocation of Proceeds of Sele. When the property s sold
the officer must apply the procecds of the sale as follows: (1) repny-
ment, with inferest, of the sum paid (o ot deposited for the seller or
martgagee; (2) distrilntion of fhe balanee, #f any, in manner of
provecds of an ordinary exeention sale.  {(C.CLP, 68%,)

{ce) [§113] Hearing, Judgment and
Review.

Delivery of {he elaim by {hlie seller or morigagee entities the
claimant or the plaintiff {o a hearing to defermine the validity of the
sales contraet or chattel mortgage, regurdless of whether an undertak- -
ing is given. The hearving may be had in the court in which the aciion
ts pending or the court whiell issued the writ, The hearving, judgment,
and power to muake ineidentai orders follow the proecdure under C.OP,
689 (supra, §8107, 108), (C.CLP 68ML{10))  And if the plaintiff is
suceessful but the property was previeusly released for lack of an
undertaking or paynient, {he officer nust retake the propeety on the
original or an alins weit, (C.CDP, 68IL{10}; of . (.1 GRD, supra, §108.)

The judgmemt is appealable either as an order after final judgment
or s o final judgmend in s speeial procecding.  (See Append, §53.)
The stutement in 00T, GR9b hat the judgment “shall be conclisive
hetween the elndmmnnt and the plaisd i means onby that it will e res
judiceata in auy new proecedivg.  (Kmbree Urenivme Co. v, Lichel
(1959} 169 C.A.2d 256, 337 P.2d 159.)

The failure of the puriies (o seek o hearing to determine fitle does
not affeet the liahilify of sureties on the plaintif®s undertaking, This
point of firs! impression was decided in Commercial Credid Plan v,
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Gomez (1968} 276 C.A.2d Supp. 831, 80 C.R. 834, A sued 1T and
attached his automobile. (¢ Credit, legal owner by virtoe of its loan,
filed a third party elaim. A gave the undertaking under C.CP2, 6890 (4),
but failed to accompany it with the required verified statement (supra,
§112), Neither parly asked for a hearing, so the shevifl sold the ear.
On H's bankreuptey O Uredit brought this netion agaiust the sareties
on A's undertaking. Defendand sureties contended that the third parly
elaimant’s failure (o seek o heariug to determine {the issne of title dis-
charged the sureties.  Held, the snrefies were not discharged, The
court pointed oul that the creditor () eould himself have songll a
hearing,

(d) [§114] Undertaking To Release Property.

C.O.P. T10L of seq. establish the following procedivre by which a
third party who clatms ownership of personal propeviy levied apon
wnder erecufion may give au underiaking fo secure iy release:

(1} Iile an anderiaking (serving o copy ot the jadginent erveditor)
in the cowrt in which the exceidion issued, it doable the vaiue of the
property (bul nol more than donble the amonnt for which execution
was levied). The eondition is that, if the property is frally adjudged
to Lelong to the debtor, the thivd pasty will pay the judenwend ereditor,
(C.OT. T10¢, 7115 see CUELBL, Beme Unsee, Creds, pa 270, €481, Deld
Collection Tractive, p. 5385 7 Cal Praetiec 5850 & AmJur, L. Fors
(Rev. ed.) 911.})

{2) The judgnment creditor may objeel ta the undertaking, and
there may be n hearing o justify sivoties (CUCLP, 7114, 712, 713)
or to determine the value of the property (C.CP0 7125, 1 the
undertaking ts disapproved, o new one muty he given. {CLC1P, T12))

{(3) The undertaking hecomes effective 10 days after seeviee of the
eopy on the judgmend creditor, ov, if objecled {0, when o suffieient
undertaking is given. (C00P 7131

Although thiz procecding and the third party clabin statute {supra,
§104) scrve different purposes, they may in zome instatices operale
together, Under €LCU, 680 the {hivd party may preveot a sale mervely
by filing his claim, unless the ereditor gives an undertaking, M the
ereditor gives the mndertaking wnder CLCUP. GRY in Tavor of the third
party claimant, the offiver will hold the properiv. To obfain ils release
the third party nust give an underiaking under COLP 7T10b ot seq.,
in favor of the eredifor, which provides for ullimate pavment of his
judgment,
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EXHIBIT 3
CHAPTER 9. UNDERTAKINGS

Article 1. General Provisions

§ 489.010. Application of article

489.010. Unless expressly provided by statute, the
provisions of this article apply only to undertakings
required in this title.

Comment. Section 489.010 limits the application of this
article to undertakings in attachment proceedings. The
provisions of this articie supplement the general provisions that
govern undertakings in Sections 1041 and 1054-1059 and are in
turn suppiemented by specific provisions relating to particular
undertakings in other articles of this chapter.

§ 480.020. Definitions

489.020. As used in this article:

{(a) “Beneficiary” means the person to be benefited by
an undertaking.

(b) “Principal” means the person who files an
undertaking. '

§ 489.030. Waiver of undertaking

489.030. An undertakinig may be waived in writing by
the beneficiary.

Comment. Section 489.030 is modeled after a portion of
Section 920 (weiver of appeal bond}. See also Merritt v. | A
Stafford Co., 88 Cal.2d 619, 440 P.2d 927, 68 Cal. Rptr. 447

(1988) (parties may agree to appeal bond in less than required
amount). Compare former Section 339(a) (failure to object
deemed a waiver of objection).

§ 489.040. Number of sureties equired

489.040. An undertaking shal! be executed by two or
more sureties. -

Comment. Section 489.040 makes uniform the provision,
formerly found throughout the attachment chapter, for at least
two sureties. See former Sections 539, 339a, 540, 353, 555. The
requirement formerly found in many of these sections that the
sureties be “sufficient” is continued in Sections 1057 (affidavit
of sureties), 489.060 (approval of undertaking), and 489.070
{cbjection to undertaking). CF Tibbet v. Tom Sue, 122 Cal. 206,
34 P. 741 (1898) (provision for attachment undertaking
incorporates Section 1057).

Any undertaking required in this title may, in lieu of two or
more personal sureties, be executed by a single corporate
surety. See Section 1056. CF Brandt v. Superior Court, 67 Cal.2d
437, 432 P.2d 31, 62 Cal. Rptr. 429 (1967) {undertaking in libel
and stander action may be made by corporate surety as wel! as
by personal sureties).



§ 489.050. Estimate of value of property

489.050. Where the amount of an undertaking depends
upon the value of propertv, the undertaking shall include
the principal’s estimate of the market value of such
property.

Comment. Section 489.050 adopts the method used under
Sections 677 (action to set aside fruudulent convevance) and
710c (third-party claims on execution) whereby the person
filing the undertaking supplies the estimate of value. Former
Section 555 provided for a court-ordered appraisal of property.
Under the procedures provided here, the court may order an
appraisal of property upon a subsequent objection by the
beneficiary. See Section 485.090G (h).

§ 489.060. Filing and approval of undertaking

489.060. (u) Except uns provided in  subdivision by, all
undertakings shall be presented to a proper court for approval and
upon approval shall be filed with the court in which the action is
pending. An undertaking becomes effective upon filing.

(b} Where the surety on the undertaking is & corporate surety
possessing a certificate of authority from the Insurance
Commissioner as provided by Section 10568, the undertaking is not
required ta be approved by the court.

{c} Nothing in this chapter shail be construed to preciude
approval of un undertaking in un amount larger than that required.
Comment to Section as Enacted

Comiment. Section 489060 requires approval of any
undertaking under this title by a court before it may be filed.
This makes the rtequirement of former Section 540
(undertaking for release of attached property) applicable to all
undertakings authorized or required by this title. The court
approves the undertaking if it determines thut the undertaking
on its face and the affidavits of the sureties are sufficient. Such
-approval has no effect on the right of the beneficiary to object
to the sufficiency of the undertuking. It should be noted that in
some instances an undertaking may be approved by a vourt in
a county other than the county in which the action is pending.
See Section 489.310. However, following approval, all
undertakings must be filed with the court in which the action
is pending. Under prior law, the undertaking was filed with the
court in some instances (former Section 340 and with the
levying officer in others :former Section 53%a}. See also the
Comment to Section 489.240. However, all undertukings must
now be judicially upproved before filing. See also Section 1057
{clerk to enter undertaking in register of actions).

Subdivision (b} of Section 489.060 is based on a sentence
found in former Section 539.

Nate. There is no Comment to the 1976 amendment of
Section 459.060.



§ 489.070. Grounds for objection to undertaking

489.070. The beneficiary may object to an undertaking
on either or both of the following grounds:

(a} The sureties are insufficient.

(b) The amount of the undertaking is insufficient.

Comment. Scction 489.070 continues priot law. See, eg,
former Sections 339 (exceptions to sureties, increase of
undertaking on wnotion), 534 (justification of sureties), 555
{justification of surcties;. The combination of both the
exception to the sufficiency of the sureties and to the udequacy
of the amount of the undertuking in a single objection to the
undertaking is modeled upon Sections 678 (undertaking in .
action to set aside transfoer of property) and 711% (undertaking
by third-party claimant on execution).

The quulifications of sieties are set out in Sections 1056 and
1057, The atnount of the undertaking is preseribed in Sections
489.220, 459.310, 489 414, and 489421 See also Section 917.9.

§ 489.080. Manner of making objection

489.080. (i) Anv chiection to atr undertaking shall be
made by a noticed motion. The notice of motion shall
specify the precise ground for the objection.

{b} Where the objection is made on the ground that the
market value of the property on which the amount of the
undertaking depends exceeds the vilue estimated in the
undertaking, the notice of motion shall state the
beneficiury’s estimate of the market value of the property.

Comment. Section 82.080 provides o procedure for
objecting to the undertaking but places no limitation on the
time within which objections must be made. Contrast former
Sechions 339, 53Ya, 533.5, 334 (five duys).

Subdivision (b} is new. lts purpose is to faciiitate voluntury
agreement on the amnount of an undertuking by the purties. See
Section 489.100. Whete the purties are vnuble to agree on the
property valuation, the court determines the amount of the
undertuking. See Section 484046,

§ 489.020. Hearing and determinstion of objection

489.090. ru) Uniess the parties otherwise agree, the
hearing on un objection shall be held not less than two nor
more than five days after service of notice of motion.

(b} The hearing shall be ronducted in such manner as
the court determines is proper. The court mav permit
witnesses to attend and evidence to be procured uand
introduced in the same manner as in the trial of a civil cuse.
The court may appoint one or more disinterested persons
to appraise property for the purpose of ascertaining its
value.



(¢) If the court determines that the undertaking is
insufficient, it shali specify in what respect it is insufficient
and shal] order that an undertaking with sufficient sureties
and in a sufficient amount be filed within five days. If the
order is not complied with, all rights obtained by filing the
original undertaking immediately cease.

(d) Where tha court determines an undertaking is
insufficient. the undertaking shall rernain in effect until an
undertaking with sufficient sursties and in a sufficient
amount is filed in its place.

(e} Where the court determines an undertaking is
sufficient, no future objection may be made to the
undertaking except upon o shoewing of changed
circutnistunces.

Coinmeni. Scction 48909 is derived from numerous
provisions of the Code of Ceal Frocedure. See, e.g., Sections 678,
678%, 679, 711%. T12, 712, 830%35, 1030, wud 0BT,

The timie for hearing ont the sufficiency of an undertaking in
subdivision (&) continues prior law. Sec former Section 539.

Subdivision (b is intended to provide the court with a wide
variety of tools. The court may sxamire sureties under outh: it
may appoint appriisers, it may crder o fuli-dress bearing,
Subdivision (b} is perinissive rather than cestrictive,

If & new undettaking is filed after the original undertaking is
found insufficient, it musi of course be judicially approved
before it may tuke effect. Section 489 060, The new or increased
undertaking is subject to cbjection In the saite munner as the
original undertaking. Secton 489070 However, ¢ court's
determination that an undertaking is suflicient {s binding in any
subsequent proceedings, absent changed circumstances.
Subdivision (e). _

Orders for a sufficlent undertoking made under this section
are not subject to appeal. See Murifo v Toole, 47 Cal. App.2d
725, 118 P.2d 895 (1941'. See alse Sectivns $04.1-904.3.

Subdivision (d} is new. The effect of this provision is to
continue the lability of the surety on an  insufficient
undertaking until the surety is exoneraied efther by the filing
of a sufficient undertaking or the failure of the condition of the
surety’s Hability.

§ 489.100. Hearing unaccessary where undertaking
increased to ammount of heneficiary’s estimate
of property valne

' 489.100. Where an ohjection to un unidertaking is made
on the ground that the market value of property on which
the amount of the undertaking depeneds exceeds the value
estimated in the undertaking, the principal may accept
the beneficiary’s estimated value of the property and file

7



at once an increased undertuking based upon such
estitnate. In such case, no heoring shall be held on the
objection, und the heneficiary is bound by his estimate of
the valtie of the proverty in uny hearing on the sufficiency
of an undertaxing filed by the principal in the action.
Comment. Scetion 489, 1 s derived from Sections 878, 679,
TiLY, and 712'%. The beneficiary i Dound by his estimate of the
vilue of the property an whicl the amount of the undettaking
depends but mav chiect to the sufliciency of the increased
undertaking vin anyv nther ground.
¥ 489.110. Liability of suretly
489,110 Notwithstanding Section 2843 of the Civil
Code, a judament of Hability ot an undertaking shall be in
favor of the henefofory and ggoinse Hhe suredios and may
be ecntorced by the beneficiary directly apuinst the
sureties. The Hability of 5 suretv is limited to the iount
of the unidertaking Mothing in this section aflects any
ight of subrogation of a surety against his principal.
Commenl. Section 458110 suppdements Section 10584,
Urder Section 1088z, & motiun to enfurce Hability on an
untlertuking {s directed o the surcties. Section 459 110 makes
vlear thuat the Liability may he enforced directly against the
suteties, {n contrast with whut uppeired to be the former law,
the beneficlary need not attempt to satisfy his judgment first
from the assets of the principal. CF former Section 338; Hezuire
v. Fidelity & Deposit Co., 12 Cal. App 3d 888, 9] Cal. Rptr. 142
{1970); Civin Cone §2845. [t is not clear whether the
enactment in 1972 of Section 10584 changed the former rule.
Section 480110 in no way interferes with the contractual
relationship between principal and surety.

§ 489.120. Iimitations period for recovery on undertaking

489.120. A motion to  enforce liability on an
undertaking shall not be tiled or nodee served until after
entry of the finul judginent in the action in which the
undertaking is given and the time for appeal from such
judgment has expired or, if an appeai is filed, until such
appeat is finaily determined. The motion may not be filed
or notice servad more than one vear after the later of the
preceding dates. |

Commenl. Section 4589120 is derived from Section 1166s,
Compare Section 490 030,



Revenuwe and Taxation Code

§ 67998. Excess proceeds; return; third party clalms

If upon the sale the moneys recelved exceed the total of all
amounts, including interest, penalties, and costs due the State, the
hoard shall return the excess to the person Hable for the amounts snd
obtaln his recelpt. I any person taving an [ntetest in or len upon
the property flles with the bourd prlor tn the sale notice of his interest
or llen, the board shall withhald anv excess vending » determination
of the rights of the rospective partles thereto by & court of competent
jurisdiction. If for any reason the receipt of the person Hable for the
amount is not avallalbile, the board shaf deposlt the excess moneys
with the State Treasurer, az irtistee for the owner, subject to the
order of the persor Nable for the pmount, hiy helrs, stuccessors, or as-
Rigns,

{Added by Stata 1041, ¢ 36, 1. 532,58 1)

(s



STAFF DRAFT

THIRD-PARTY CLAIMS AND RELATED PROCEDURES

Existing Law

Third-Party Claims

Sections 689 and 689bl provide summary specilal proceedings permit-

ting a person other than the judgment creditor or the judgment debtor to

claim certain interests in personal property2 that has been levied

3
upon.

Section 689 applies where the third person claims title and the

right to possession of the property. Section 689b applies where the

1.

3.

Except as otherwise noted, all statutory citations are to the Code
of Civil Procedure.

The usual remedy where real property is wrongfully sold on execu~-
tion is an action to quiet title. See First Wat'l Bank v. Kinslow,
8 Cal.2d 339, 345, 65 P.2d 796, 799 (1937). The existing third-
party claims procedure derives from Section 218 of the Practice
Act, enacted in 1851, under which the sheriff could summon 2 jury
of six persons in the county to determine the validity of a third-
party claim. The purpose of this procedure was to aid the sheriff,
although he remained liable for a wrongful levy or for improperly
releasing the property despite the determination of the jury which
was held not to be conclusive against the parties. See Perkins v.
Thornburgh, 10 Cal. 189 {(1858); see generally 2 A. Freeman, Law of
Executions § 276 (3d ed. 1900); G. Gilbert, The Law of Executions §
1 (1763); Curtis, A Legal Headache, 9 Cal. St. B.J. 167 (1934), In
1891, the statute was amended to substitute a provision for an
undertaking in favor of the sheriff for the provision for a sher-
iff's jury. 1891 Cal, Stats., Ch. 32, § 1. In light of this
histeory, it has frequently been stated by the courts that a primary
purpose of the procedure is to protect the levying officer from
liability for taking, holding, and selling the property. See,
e.g., Sunset Realty Co. v. Dadmun, 34 Cal. App.2d Supp. 733, 736,
88 P.2d 947, 949 (1939). Section 689 has provided since 1929 that
the undertaking is in favor of the third person and, since 1933,
that the levying officer 1s not liable if he complies therewith.
1929 Cal. Stats., Ch. 341, § 1; 1933 Cal. Stats., Ch. 744, § 135,

The third-party claims procedure also applles to the determination
of adverse claims in attachment (see Section 488.090) and claim and
delivery {see Section 514.050}. In at least one casze, Section 689
was applied in an unspecified manner to a dispute between an inn-
keeper asserting a liem on a violin and the owner even though there
was no levy and no levying officer was involved. See Rudolph
Wurlitzer Co. v. Farb, 120 Cal. App. Supp. 773, 774, 6 P,2d 358,
358 (1932).



third person claims a security interest based on a conditicnal sale or
chattel mortgage. In general, these procedures are parallel, but there
are some significant differences.

Under both procedures, once property has been levied upon but be-
fore it has been sold or otherwise disposed of,a the third person nay
file a claim with the levying officer who then serves a copy of the
claim on the judgment creditor by certified or registered mail. If the
judgment creditor does not respond within five days after receipt5 of
the claim and the demand for an undertaking, the property is released
from the levy.

If the third person claims title and right to possession under Sec-
tion 689, the judgment creditor may maintain the levy by posting with
the levying cfficer an undertaking in twice the value of the prcperty6

4. Sections 689 and 689b refer only to disposition by sale under the
writ but, inasmuch as these provisions specifically apply to gar-
nishment of intangibles and to claim and delivery proceedings (see
Section 514.050), they must be read broadly to include collection
and payment and to delivery of possession to the judgment creditor.
£f. Mational Bank v. Finn, 81 Cal. App. 317, 337, 253 P. 757, 766
(1927) (third-party claim must be made before it has become impos-
sible for sheriff to deliver property to claimant or to obtain
undertaking from creditor).

5. Section 689 requires an undertaking 'within five days after written
demand . . . made by registered or certified mail," whereas Section
689b requires the undertaking or deposit "[w]lithin five days after
receipt by the plaintiff or his attorney of such officer's demand."
It appears that the practice is to allow five days after the date
of receipt of the demand as shown by the return receipt. See
Marshal's Manual of Procedure §§ 533.2, 542.2 (J. Matarazzo ed.
n.d.).

6. The procedures for objecting to the sufficiency of sureties and for
the justification of sureties in attachment proceedings are incor-
porated by the third paragraph of Section 689 and the second para-
graph of subdivision (9) of Section 689b. The fourth and fifth
paragraphs of Section 689 alsc provide an appraisal procedure for
determining an objection to the amount of an undertaking to indem-
nify an unsecured third-party claimant. Subdivision (9) of Sectiom
689 gives the levying officer discretion to determine the value of
the property for the purpose of setting the amount of the undertak-
ing required to maintain the levy against a claim by a secured
party.



which indemnifies the third person for any loss caused by the 1evy.7
Under Section €89b, a third person’s claim under a conditional sale
or chattel mortgage is required to include a demand for payment of all
sums due or to accrue under the agreement, plus interest to date of
tender. In order to maintain the levy, the judgment creditor must
either deposit with the levying officer the amount demanded or file with
the levying officer an ﬁndertaking and a verified statement contesting
the validity of the third person's contract or mortgage. Whichever
course is chosen, the property is sold free and clear of any claim or

lien of the third perSOn.S

The judgment creditor can initiate this procedure by serving a
demand on the secured party that a claim be made and, if the secured
party does not make a claim within 30 days after being served with the
demand, the property may be sold free of any claim or lien of the third
person,

Within 15 days after the third-party claim is filed with the
levying officer, either the judgment creditor or the third person may
petition for a hearing to determine the validity of the claim.10 This
may be done whether or not an undertaking is filed in response to a
claim under Section 689, or an undertaking is filed or a deposit is made
under Section 689b. The court may order the sale of perishable property
and may stay the sale, transfer, or other dispositlon of the property
while the proceedings are pending. The hearing is required to be held
within 20 days from the filing of the petition unless a continuance is
granted. Ten days’ notice must be given the levying officer and the

judgment creditor or third person, whichever one is not the petitioner.

7. Under the second paragraph of Section 6892, there is no liability on
the undertaking 1f the property 1s required by law to be registered
or recorded in the name of the owner and, at the time of levy, the
judgment debtor was the registered or recorded owner, sc long as
the judgment creditor relied in good faith on the registered or
recorded ownership in making the levy.

8. Section 689b(9), 6B%c.
9. Section 689b(8).

10. Sections 689, para. 8, 68%b(l10).

-



The judgment debtor is not required to be given notice.ll The third
person has the burden of proof at the hearing. At the conclusion of the
hearing, the court gives judgment determining the wvalidity of the claim,

which is conclusive between the third person and the judgment creditor.

Undertaking to Release Property

Where the property has been levied upon under a writ of execution
issued to enforce a money judgment, a third person claiming ownership
may obtain the release of the property by posting an undertaking in
twice the value of the property (but not more than twice the amount for
which execution was levied) on condition that, if the property is de-
termined to belong to the judgment debtor, the third person will pay a
sum equal to the estimated value of the property subjected to levy.l2
This procedure may be used whether or net the third person has filed a
third-party claim and may accomplish the release of the property even
though the judgment creditor has given an undertaking in response to a

claim.13

Recommendations

The Commission has concluded that the third-party claims procedures
have operated in a generally satisfactory manmer, but that several modi-
fications should be made to clarify the existing procedures and to pro-

mote thelr more efficient operation.

Nature of Interests Which May Be Claimed

Any third person who claims an interest in personal property levied
upon which is superior to the judgment creditor’s lien should be per-
mitted to assert that interest through the third-party claims procedure,
Existing law is limited to persons claiming title and right to posses-

slon or claiming under a conditional sales agreement or chattel mort-

gage.

11. See Rubin v. Barasch, 275 Cal. App.2d 835, 837, 80 Cal. Rptr. 337,
(1969).

12. See Sections 68%, para. 7, 710b to 713-1/2.

13. See Sections 68%, para. 7, 710b; Mazuran v. Finn, 53 Cal. App. 656,
657-58, 200 P. 769, 770 (1921).



Scope of Summary Procedure

A third person may resort to the procedures provided by Sections
689 and 689b when personal property is levied upon under a writ of at-
tachment,l4 a writ of execution,l5 a prejudgment writ of possession is-
sued in claim and delivery proceedings,l6 or a writ issued to enforce a
judgment for sale of property.l7 Under the proposed law, this summary
remedy would also be available where property is levied upon under a
postjudgment writ of possession.

A third person claiming title to property levied upon to collect
certain state taxes may take advantage of the summary procedure provided
by Section 689.18 There is no apparent reason for permitting resort to
summary procedures only in these limited situations. Nor is there any
reason to permit the summary determination of claims of title but not of
the claims of secured parties. 4Accordingly, the proposed law applies
the third-party claim procedure uniformly to procedures for the collec-
tion of any state or local tax., Where the tax is collected by means of
a levy by a levyving officer, the normal procedure would be applicable
except that, since public entities are not required to file undertak-
ings,19 the proposed law requires the agency collecting the tax to file
a notice with the levying officer in order to maintain the lien on the

property. Where the property is reached by a notice of levy served by

14. Section 488,090,
15. Sections 68%, 689,
16. Section 514.050.

17. See Lawler v. Solus, 101 Cal. App.2d 816, 818, 226 P.2d 348,
(1951) (judgment foreclosing a chattel mortgage).

18. Section 689d applies to notices of levy and warrants and notices of
levy issued pursuant to Unemployment Insurance Code Sections 1755
and 1785 and Revenue and Taxation Code Sections 6776, 7881, 9001,
10111, 18906, 26191, 30341, and 32365. Revenue and Taxation Code
Section 6799 also provides for the determination of third-party
claims of an interest in or lien on property seized for the purpose
of sale to collect the sales and use tax, but does not incorporate
Section 689 or 685b.

19, Section 1058.



20
agency personnel ~ or through seizure provisions,21 the agency itself

will perform the duries of the levying officer.22

Notice of Hearing Given to Judpment Debtor

The judgment debtor should be given notice of a hearing on the
third-party claim since the judgment debtor is wvitally interested in the
disposition of the property. Participation of the judgment debtor
should prevent an incorrect determination of the respective interests of

the parties and a misallocation of the property or its proceeds.23

Burden of Proof

Under existing law, the burden of proof in the hearing on the
third-party claim is on the third persono24 The proposed law continues
this provision with regard to claims of title, right to possession, or
any other interest that is not a security interest, but places the
burden of proof on the judgment creditor in a case where the third
person claims g security interest. This change is made in recognition
of the fact that security interests are a matter of public record and

that security interests are afforded a general presumption of validity.25

Additional Changes

For the sake of uniformity, the general provisions pertaining to

objections to undertakings and to the release of property should be
incorporated by the third-party claims procedure.26 Notices mailed by
the levying officer should be sent by first-class rather than registered
or certified mail, because first-class mail is more likely to be ex-

peditiously received,

20. See, e.g., Unemp. Ins. Code § 1755.
21. See, e.g., Rev. & Tax. Code § 6796.

22. This is consistent with the procedure developed under Unemployment
Insurance Code Section 1755,

23, See, e.g., Rubin v. Barasch, 275 Cal. App.2d 835, 80 Cal. Rptr. 337
(1969).

24. See Section 689%b(10), incorporating the hearing provisions of Sec-
tion 689,

25. See Com. Code § 92201.

26. See Sections 489.040-48%,.100, 1056 (general provisions relating to
undertakings), The provision in Section 68%.5 to the effect that,
if the judgment debtor cannot be found, the property should be
released to the third-party claimant should be retained as an
exception to the general rules pertaining to release. Additional
technical revisions are explained in the Comments to the proposed
gstatute and in the Appendix, infra.

—6—
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100/957
CHAPTER 6. THIRD-PARTY CLAIMS

Article 1. General Provisions

§ 706.110. Application of chapter

f06.110. Pursuant to this chapter, a third person may claim an
interest in personal property if the interest is superior to the judg-
ment creditor's lien on the property, where enforcement is scught by
levy under or service of any of the following:

(a) A writ of attachment.

{b) A writ of execution.

{c) A prejudgment or postjudgment writ of possession.

{(d) A writ of sale.

{e) Processz issued by the state or a local public entity to enforce
a tax liability.

Comment. Section 706.110 is new. Under former law, the third-
party claims procedure was specifically made applicable to attachment
{see Section 488.090}, claim and delivery (see Section 514.0530), execu-
tion (see Sections 689, 689b), and the enforcement of certain state tax
liabilities by means of a notice of levy or warrant (see Section 689d).
The procedure was also used to determine third-party claims to property
selzed to satisfy a judgment foreclosing a chattel mortgape. See
Lawler v. Solus, 101 Cal. App.2d 816, 818, 226 P.2d 348, {1951).
Subdivision (c) of this section extends this remedy to claims regarding
property levied upon to enforce a judgment for possession of persomal

property. Subdivision (e) extends this remedy to all cases of enforce-
ment of a tax liability.

100/958
§ 706.120, Time for filing claim

706.120. A third person may file a third-party claim at any time
after levy but before the levying officer has spld, delivered, or other-

wise disposed of the property claimed,

Comment. Section 706.120 is new. Former law did not provide for
the time within which a third-party claim must be filed, but in Hat'l
Bank of Few Zealand v. Finn, 81 Cal. App. 317, 337, 253 P. 757, 766
{1927), involving attachment of a check, it was stated that the claim
must be made before the property was sold or otherwise subjected to the
satisfaction of the plaintiff's demand.



100/959

§ 706,13¢. Third-party claims to property seized to satisfy tax liabil-
ity

706.130. (a} Except as otherwise provided by statute, the provi-
sions of this chapter apply to third-party claims regarding property
sought to be applied to the satisfaction of a tax liability pursuant to
the Revenue and Taxation Code or the Unemployment Insurance Code. TFor
the purpose of this section, ' judgment creditor’ means the public entity
which seeks to colleet the tax, and "judgment debtor'’ means the tax
debtor.

(b} Third-party claims under this section shall be heard and de-
termined in the superior court of the county where the property claimed
is located.

{c} If a levy is not made by a levying officer, the third-party
claim shall be filed with the public entity.

(d} The public entity shall file a notice with the levying officer
where an undertaking would otherwise be required pursuant to Article 2
{commencing with Section 706.210). The notice shall state that the

public entity opposes the claim of the third person.

Comment, Section 706.130 supersedes former Section 6894, which
made former Section 689 applicable to the determination of a third-party
claim of title to property reached by a notice of levy or warrant issued
to collect certaln state taxes, and a portion of Revenue and Taxation
Code Section 6799, which provided an independent procedure for deter-
mining third-party claims to property to be sold to satisfy a liability
for state sales and use taxes., Section 706.130 applies the third-party
claims procedure to all proceedings for the collection of state or local
tax liabilities.

Subdivision (b) continues the substance of a portion of former
Section 689d.

Subdivision {(c¢) 1s a general provision which codifies the practice
developed under former Section 689d and Unemployment Insurance Code
Section 1755.

Subdivision (d) is new. It is based on the practice developed
under existing law as a result of Section 1058 which provides that
public entities are not required te file an undertaking. The public
entity is required to file a verified statement pursuant to Article 3
{commencing with Section 706.310) as a condition to maintaining the lien
on the property so the notice provided by subdivision (d} is unnecessary
in such proceedings.



106/960

§ 706.140. Tuty to mail notice and coony of claim

706.140. The levying officer shall mail the notice and copy of the
verified third-party claim, notwithstanding any defect, informality, or

insufficiency of the claim.

Comment. Section 706,140 supersedes the first sentence of the
sixth paragraph of former Section 639 and the second sentence of subdiv-
ision (2) of former Section 68%b. Section 706.140 requires the levying
officer to mail the notice and claim whereas former law appeared to give
the officer discretion.

100/961
§ 706.150. Liability of levving officer

706.150. The levying officer 1s not liable for damages to a third
person for the levy upon, or the holding, sale, or other disposition of
property, 1f ne claim Is filed pursuant to this chapter, nor is the
levying officer 1iable for the levy upon, or the holding, release, sale,
or other disposition of the property pursuant to this chapter.

Comment. Section 706.150 supersedes the second sentence of the

sixth paragraph of former Section 689 and the third paragraph of sub-
division (9) of former Section 689b.

101/145
§ 706.160. U(bijections to undertakings

706.160. (a) An undertaking given under this chapter shall satisfy
the requirements of Sections 489,040, 489.050, and 1056.
(b) Objections to undertakings shall be made and determined as

provided in Sections 48%.070 to 489.100, inclusive.

Comment. Subdivision (a) of Section 706.160 supersedes a portion
of the first paragraph of former Section 689.

Subdivision (b) supersedes the third, fourth, and fifth paragraphs
of former Section 689, the second sentence of the second paragraph of
subdivision (9} of former Section 689b, and former Sectioms 711-1/2
through 713-1/2.
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101/155

Article 2. Third-Partv Claim of Title, Right to Possession,
or Interest Other Than Security Interest

§ 706.210. Claim of title, right to possession, or an interest other
than a security interest

706.210. {a) A third person may claim title, the right to posses-
sion, or any other interest that is not a security interest, by filing
with the levying officer a verified written claim, together with a copy
thereof.

(b) The claim shall contain all of the following:

(1) & description of the interest claimed, including a statement of
the facts uvpon which the claim 1s based.

(2) A statement of the reasonable value of the interest claimed.

(3) The address in this state to which notice may be mailed to the

third person.

Comment. Section 706.210 supersedes a portion of the first para-
graph of former Section 689. The third person may claim any interest of
the type described in subdivision {a) if it is superior to the lien of
the judgment creditor. See Section 706.110. Under former Section 689,
the claimant was required to show title and right to possession. BSee
Palmquist v. Palmquist, 228 Cal. App.2d 789,  , 39 Cal. Rptr. 871, _
(1964) {attaching creditor could not use third-party claims procedure).

101/157

§ 706.220. HMotice to judgment creditor of third-party claim

706.220. ot later than five days after the claim is filed with
the levying officer, the levying officer shall mail to the judgment
creditor both of the following:

{a) A copy of the claim.

(b) A notice that the property will be released unless, within 10
days after the notice was mailed, the judgment creditor files with the
levying officer an undertaking that satisfies the requirements of Sec-—

tion 706.250.

Comment. Section 706,220 supersedes a portien of the first para-
graph of former Section 689. Under this section, a notice is sent by
first-class mail, whereas under former Section 689, a demand was sent by
registered or certified mail. Sece Section 702,510 (manner of mailing
notice).
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368/219
§ 706.230. Release for failure to file undertaking

706.230.  (a) If, within 10 days after the notice is mailed pur-—
suant to Section 706.220, the judgment creditor does not file with the
levying officer an undertaking that satisfies the requirements of Sec-
tion 706.250, the levying officer shall release the property in the
mamner provided by Section 703.290 unless it is to be held under another
lien or unless otherwise ordered by the court.

{b) Notwithstanding Section 703.290, if property which has been
taken Into custody is to be released to the judgment debtor and the
judgment debtor has not claimed the property within 10 days after notice
was mailed, the levying officer shall release the property to the third
person making the claim.

Comment. Subdivision (a) of Section 706.230 supersedes a portion
of the first paragraph of former Section 68%. This section affords the
judgment creditor 10 days after the notice is mailed within which to
file the undertaking, whereas former Section 68% provided a five-day
periond running from the time the demand for an undertaking was made.

Subdivision (b) supersedes former Section 689.5 and provides an
exception to the general rules governing release of property. See Sec~
tion 703.290.

4047085

§ 706,240. Delay of sale or delivery of possession: interest conveyed

706.240. {a) If a claim is made prior to sale, payment, or de-
livery of possession under the writ, the property described in the claim
may not be sold, paid, or delivered unless an undertaking is filed. If
an undertaking is given, the levying officer shall maiantain the lien en
the property and apply the property toward the satisfaction of the
judgment in the manner provided by law unless enforcement is stayed or
the third person gives an undertaking to release the property pursuant
to Article 6 (commencing with Section 706.710). Upon sale, payment, oOr
delivery, the property Is free of all liens or claims of the third
person for which an undertaking is given.

{b) If no claim is made by the third person before sale, payment,
or delivery under the writ, the property remains subject to the Interest
of the third person.

Comment., Subdivision (a) of Section 706.240 supersedes the seventh
paragraph of former Section 68%. Under the last sentence of subdivision
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(a), the property may be sold free of all interests for which an under-
taking is given. The third person may prevent a sale by obtaining a
stay of enforcement pursuant to Section 706.480 or, in the case of a
maney judgment of a judgment for the sale of personal property, by
giving an undertaking to release pursuant to Section 706.710. Moreover,
a third person need not press a claim immediately since, under subdivi-
sion (b}, if no claim is presented before sale, the property remains
subject to the third person's interest.

Section 706.240, unlike former law, refers to delivery of posses-
sion, recognizing that the third-party claims procedure applies to claim
and delivery proceedings and the enforcement of a judgment for posses-
sion of personal property. See Sectioms 514.050, 706.110(c).

404128
§ 706.250. TForm of undertaking
706.250. (a) An undertaking given under this article shall be made

in favor of the third person in an amount equal to twice the value of
the Interest claimed by the third person and shall indemnify the third
person against any loss, liability, damages, costs, and attorney's fees,
incurred by reason of the enforcement proceedings.

{b} If the property levied upon is required by law to be registered
or recorded In the name of the owner and 1t gppears at the time of the
levy that the judgment debtor was the registered or record owner of the
property and the judgment creditor caused the levy to be made and the
lien maintained in good faith and in reliance upon such registered or
recorded ownership, neither the judgment creditor, the judgment cred-
itor's sureties, nor the levying officer is liable to the third person
for the levy itself.

Comment. Section 706,250 contlnues the substance of a2 portion of
the first and second paragraphs of former Section 689. Under subdivi-
sion (b), where a levy has been made based on a good faith reliance upon
the registered or recorded ownership, there is no liability for the
levy; but, after making a proper claim, the third person's interest must
be recognized and a failure to deal properly with such interest may

result in liability to the third person. For provisions relating to
undertakings generally, see Section 706.160,

o
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405/386

Article 3. Third-Party Claim of Security Interest

§ 706,310, Claim of security interest

706.310. (a} A third person may claim a security interest by
filing with the levying officer a verified written claim, together with
a copy thereof.

(b) The claim shall contain all of the following:

(1) A description of the security interest claimed, including a
statement of the facts upon which the security interest is based.

(2) A statement of the total amount of sums due or to accrue under
the security agreement, above setoffs, with interest to date of tender.

(3) The address in this state to which notice may be mailed to the
secured party.

Comment. Section 706.310 supersedes the first sentence of subdivi-
sion (2) of former Section A89b. This article applies to claims by all
secured parties, whereas former Sectlon 689b governed only claims by

conditional sellers and chattel mortgagees. See Division 9 (commencing
with Section 9101) of the Commercial Code (secured transactions).

405/812

§ 706.320. Yotice to judgment creditor of secured party claim

706.320. Fot later than five days after the claim is filed with
the levying officer, the levying officer shall mail to the judgment
creditor both of the following:

{a) A copy of the claim.

(b} A notice that the property will be released unless, within 10
days after the notice was mailed, the judgment creditor either files
with the levying officer an undertaking that gatisfies the requirements
of Section 706.360 and a verified statement under Section 706,370, or
deposits with the levying officer the amount claimed.

Comment. Sectien 706.320 supersedes subdivision (3) and a pertion
of the first paragraph of subdivision (9) of former Section 689 . Under
this section, a notice is sent by first-class mail, whereas under former

Section 689, a demand was sent by registered or certified mail. See
Section 702.510 {manner of mailing nctice).

ey
t
3



435/909

§ 706.330. Release for failure to make deposit or file undertaking
and statement

706.330. (a) If, within 10 days after the notice is mailed pur-
suant to Sectlom 706.320, the judgment creditor does not file with the
levying officer an undertaking that satisfies the requirements of Sec-—
tion 706.360 and a verified statement under Section 706.370, or deposit
with the levying officer the amound clalmed, the levying cfficer shall
release the property in the manner provided by Section 703.290, unless
it is to be held under another lien or unless otherwise ordered by the
court.

(b} Rotwithstanding Section 703.290, if property which has been
taken into custody is to be released to the judgment debtor and the
judgment debtor has not clalmed the property within 10 days after notice
was mailed, the levying officer shall release the property to the se-
cured party.

Comment. Subdivision (a) of Section 706.330 supersedes subdivision
{4} and a portion of the first paragraph of subdivision (9) of former
Section 689b. This section affords the judgment creditor 10 days after
the notice is mailed within which to file the undertaking and verifed
statement or make a deposit whereas formwer Section 689%b(4) provided a
five-day period running from the receipt of the officer's demand.

Subdivision (b) supersedes former Section 689.5 and provides an
exception to the general rules governing release of property. See Sec~
tion 703.290.

405/910

§ 706,340, Delay of sale or delivery of possession: interest conveyed

706.340. ({a) If a claim is made prior to sale, payment, or deliv-
ery of possession under the writ, the property described in the claim
may not be sold, paid, or delivered unless an undertaking and verified
statement are filed or a deposit 1s made. If an undertaking and veri-
fied statement are filed or a deposit is made, the levying officer shall
maintain the lien on the property and apply the property toward the
satisfaction of the judgment in the manner provided by law unless en-
forcement 1s stayed. Upon sale, payment, or delivery, the property is
free of all liens or claims of the third person for which an undertaking
is given or a deposit is made.

{(b) If no claim 1is made by the third person before sale, payment,

or delivery under the writ, the property remains subject to the interest
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of the secured party except as otherwise provided by Article 5 {com-

mencing with Section 706.610).

Comment. Subdivision (a) of Section 706,340 supersedes parts of
subdivisions (8) and (9) of former Section 6B9b. Under the last sen-
tence of subdivision (a}, the property may be sold free of all interests
for which an undertaking is given or deposit is made. The secured party
may prevent a sale by obtaining a stay of enforcement pursuant to Sec-
tion 706,480, loreover, a third person need not press 2 claim immedi-
ately since, under subdivision (%), if no claim is presented before
sale, the property remains subject to the third person’s interest unless
the judgment creditor has resorted to the procedure for demanding a
claim by a secured party which is set forth in Sections 706.610-706.630.

Section 706.340, unlike former law, refers to delivery of posses-
sion, recognizing that the third-party claims procedure applies to claim
and delivery proceedings and enforcement of a judgment for possession of
personal property. See Sections 514.050, 706.110(c).

406 /002
§ 706.350. Payment to secured party

706.350. (a) If the levying officer receives a deposit from the
judgment creditor, the levying officer shall tender or pay it to the
secured party within five days after receipt unless the deposit 1s made
by check, in which event the levying officer is allowed a reasonable
time for the check to clear.

(b) If the tender is accepted, the interest of the secured party in
the property for which payment is made passes to the judgment creditor
making the payment.

{¢) If the tender is refused, the amount thereof shall be deposited
with the county treasurer payvable to the order of the secured party.

Comment. Section 706.350 continues the substance of subdivisions
{(5)~(7) of former Section 68%b.

406/253

§ 706.360. Form of undertaking
706.360. An undertaking given under this article shall be made in

favor of the secured party in an amount equal to twice the amount claimed
by the secured party and shall Indemnify the secured party against any
loss, liability, damages, costs, anfd attorney’s fees, incurred by reason

of the enforcement proceedings.

Comment. Section 706.360 supersedes portions of the first and
second paragraphs of subdivision (9) of former Section 689b.
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406/254

§ 706,370, Verified statement concerning security interest

706.370. At the time the undertaking is filed with the levying
officer in response to a third party claim by a secured party, the judg-
ment creditor shall file with the levying officer a verified statement
that the securlty interest is Invalid or that it 1s not entitled to
priority over the judgment creditor's lien, for the reasons specified
therein, and shall mail a copy of the verified statement to the secured
party.

Comment. Section 706.370Q supersedes a portion of the first para-
graph of subdivision (2) of former Section 68%. This section permits
the judgment creditor to resist the claim of the secured party on the
grounds that the security interest is not entitled to priority, whereas

former law required a statement that the chattel mortgage on conditional
sale was void or invalid. See Section 706.110 (third-party claim of

~

supericr interest); Com, Code § %301 (priority of lien crediter over
unperfected security interest).

-1
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4067255
Article 4. Hearing on Third~Party Claims

§ 706.410. Application for hearing; jurisdiction; continuance

706,410. (a) Wot later than 15 days after the third-party claim is
filed with the levying officer, either the judgment creditor or the
third person may petition the court from which the writ was issued for a
hearing to determine the validity of the third-party claim and the
proper disposition of the property that is the subject of the claim.

{b) A hearing may be held whether or not an undertaking has been
filed, but not if a deposit has been made pursuant to Sectiom 706.350.

{c) The court has original jurisdiction and shall set the matter
for hearing within 20 days after the filing of the petition. The court
may continue the matter for good cause shown.

Comment. Subdivisions (a} and (b) of Section 706.410 continue the
substance of the first two sentences of the eighth paragraph of former
gection 689 and the first sentence of subdivision (10) of former Sectiom
683(b). Subdivision (c) continues the substance of the third and fifth

sentences of the eighth paragraph of former Section 689 and the second
and fourth sentences of subdivision (10} of former Section 689b.

968/618
§ 706,420, MNotice of hearing

706.420. Not less than 10 days before the date set for the hear-
ing, the petitioner shall mail notice of the time and place of the
hearing to the judgment creditor or the third person {(whichever person
is not the petitioner) and to the judgment debtor and the levying offi-
cer. The netice shall state that the purpose of the hearing is to
determine the validity of the third-party claim and the proper disposi-
tion of the property that 1s the subject of the third-party claim.

Comment., Section 706,420 supersedes the fourth sentence of the
eighth paragraph of Section 689 and the second sentence of subdivision
(10} of former Section 689b. See also Section 702,510 (manner of mail-
ing notice). This section also requires notice to be sent to the judg-

ment debtor to avoid the misapplication of funds that could occur under
former law, See Rubim v. Barash, 275 Cal. 4pp.2d 835, BO Cal. Rptr. 337

(1969).



968/674
§ 706.430. Papers filed by levying officer

706.430. PFPromptly after receipt of the notice of the hearing on
the third-party claim, the levying officer shall file the following
papers with the court:

(a) The third-party claim filed with the levying officer pursuant
to Sectilon 706,210 or 706.310,

(b} The judgment creditor's verified statement, 1f the verified
statement has been filed with the levying officer pursuant to Section
706.370.

Comment. Section 706.430 supersedes a portion of the eleventh
sentence of the eighth paragraph of former Section 689. Former law did

not require the levying officer to file the judgment creditor's verified
statement with the court. See former Section 689b.

968/872

§ 706,440, Filing and service of verified statement

706,440, TIf the judgment creditor has not filed a verified state-
ment with the levying officer pursuant to Section 706.370:

{(a} In a case where the judgment creditor petitions for a hearing
on the third-party claim, the judgment creditor shall file the verified
statement with the court at the time the petition is filed and shall
mail a copy thereof to the secured party at the time notice of the
hearing is given pursuant to Section 706.420.

{b} In a case where the secured party has petitioned for a hearing
on the third-party claim, the judgment creditor shall file the werified
statement with the court and mail a copy thereof to the secured party

not later than five days before the date set for the hearing.
Comment. Section 706.440 is new.

998/816
§ 706.450. Pleadings

706.450, (a) Subject to the power of the court te permit an amend-

ment in the interest of justice:
(1) The third-party claim constitutes the pleading of the third

persom,
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{2) The judgment creditor's verified statement constitutes the
pleading of the judgment creditor.

(b) & third-party claim of title, right to possession, or any other
interest that is net a security interest, shall be deemed controverted

by the judgment creditor.

Comment. Suhdivision (a}{l) of Secticn 7(G6.450 continues the sub-
stance of a portion of the eleventh sentence of the eighth paragraph of
former Section 689, Subdivision (a)(2) is new. Former Section 689b did
not provide for the effect of the judgment creditor's verified state-
ment.

Subdivision (b) continues the substance of a portion of the elev-
enth sentence of the eighth paragraph of former Section 689, but is
limited to third-party claims of title, right to possession, or any
other interest that Is not a security Interest, whereas the former
provision applied to all claims under former Section 689 or 689b.

999/320
§ 706.460. Burden of proof

706,460, (a) At a hearing on a third-party claim of title, right
to possession, or any other interest that is not a security interest,
the third person has the burden of proof,

() At a hearing on a third-party claim of a security interest, the
judgment creditor has the burden of proof.

Comment, Subdivision (a) a Section 706,460 continues the substance

of the tenth sentence of the elghth paragraph of former Section 689,
Subdivision (b) is new.

999/555
§ 706.470, Dismissal

706,470, If the third person has petitioned for a hearing, nelther
the petition nor the proceedings pursuant thereto may be dismissed

without the consent of the judgment creditor.

Comment. Section 706.470 continues the substance of the sixth
sentence of the eighth paragraph of former Section 689,

968/852
§ 706,480, Disposition of property during pendency of proceedings
706,480, (a) dotwithstanding Sections 706.240 and 706.340, upon

application by the judgment creditor, the judgment debtor, or the third
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person, made ex parte or, if the court so orders, upon noticed motion,
the court may:

(1) Order the sale of any perishable property in the custody of the
levying officer and direct the disposition of the proceeds of the sale,

(2) Stay the sale of the property under a writ, and enjoin any
transfer or other disposition of the property, until proceedings under
this chapter can be commenced and prosscuted to termination.

{b} As a condition for an order under paragraph (2} of subdivision
(a), the court may require such bond as it considers necessary.

{(¢) An order made pursuant to subdivision (a) may be modified or
vacated by the court at any time prior to the termination of the pro-
ceedings upon such terms as are just,

Comment. Subdivision {(a) continues the substance of the seventh
and a portion of the eighth sentences of the eighth paragraph of former
Sectlon 689 and clarifies the manner of application for such orders.
Subdivision {b) continues the substance of a portion of the eighth
sentence of the eighth paragraph of former Section 689. Subdivision (¢}

continues the substance of the ninth sentence of the eighth paragraph of
former Section 689,

968/976
§ 706.490, betermination of claim; disposition of property

706,490, At the conclusion of the hearing, the court shall give
judgment determining the walidity of the third-party claim and may order
the disposition of the property, and the proceeds of any property, in
accordance with the respective interests of the partles. The judgment
is conclusive between the parties to the proceeding.

Comment. Section 706.490 continues the substance of a portion of
the fourteenth and fifteenth sentences of the eighth paragraph of former

Section 689 and the third sentence of subdivision (10) of former Section
689b,

968/977

§ 706.500. Findings
706.500. No findings are required in proceedings under this

article.

Comment. Section 706.500 continues the thirteenth sentence of the
eighth paragraph of former Section 689,
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368/243
§ 706.510. Appeal

706.510. An appeal may be taken from a judgment given pursuant to
Section 706,490 in the manner provided for appeals from the court in

which the proceeding takes place.

Comment. Section 706.510 continues the seventeenth sentence of the
eighth paragraph of former Section 689,

4057922
§ 706,520, Relevy; aaditional writs

706.520. 1If property has been released pursuant to Section 706.230
or 706,330 and the final judgment is in favor of the judgment creditor,
the levying officer may again levy upon the property if the writ under
which the original levy was made is still in the levying officer's
possession. If the writ has been returned, another writ may be issued
pursuant to which the levying officer may levy upon the property.

Comment. Section 706.520 continues the substance of the sixteenth
sentence of the eighth paragraph of former Section 689 and the second
paragraph of subdivision (10) of former Section 689%b. This section pro-
vides that the levying officer may levy, rather than shall levy as under
former law, which recognizes that the levying officer follows the judg-

ment creditor's instructions in such matters. See Sections 702.610,
703.210.
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4057415

Article 5. Judgment Creditor's Demand for Third-Party
Claim by Secured Party

§ 706.610. Judgment creditor’s demand for claim by secured party

706.610. (a) Upon receipt of the judgment creditor's written re-
quest therefor, the levying officer shall serve upon a designated se-
cured party a written demand that the secured party file a claim pur-
suant to Article 3 (commencing with Section 706.310}.

{b) The demand shall describe the property which has been levied
upon,

(c} If the secured party does not file a claim with the levying
officer within 30 days after service of the demand, the secured party
shall he deemed to have waived any superior interest the secured party
may have in the property levied upon.

Comment. Section 706.510 supersedes a portion of subdivision (8)
of former Section 689b. The secured party must claim the interest in
the property even though there are no amounts currently due. Subdivi-
gion (a) clarifies prior law by providing that the levying officer
serves the demand for the claim pursuant to the judgment creditor's

request; under former law, the manner of initiating this procedure was
unclear,

61707

§ 706.620. Prohibition of release, sale, or other disposition

706,620, Except as otherwise provided by this chapter or pursuant
to court order, the levying officer may not release, sell, or otherwise
dispose ¢f the property described in the demand until the expiration of
30 days after the service of the demand on the secured party.

Comment, Section 706.620 is new. The introductory clause recog-
nizes that the court may order sale of the property if it is perishable,
that the property may be released pursuant to the claim of the secured
party upon whom the demand was served or of some other third persomn, or

that the property may be released pursuant te a third-party undertaking
filed under Section 706.710

405/416

§ 706.630. Service of demand for claim

706.630, {a) The demand for a claim shall be served in the manner
provided for the service of summons and complaint by Article 3 {com-

mencing with Section 415,.10) of Chapter 4 of Title 5. Service shall be
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attested by the certificate of the levying officer and the certificate
shall be filed in the action promptly after service.

(b) The demand may be served by the levying officer or for the
levying officer by any other levying officer whose office is closer to
the place of service. The fees and mileage of the other levying officer
shall be paid out of the prepaid fees in the possession of the levying
officer.

Comment. The first sentence of subdivision {(a} of Section 706,630
is new. The second sentence continues the substance of a portiom of
subdivision (8) of former Section 689b. Subdivision (b) continues the

substance of the second sentence of subdivision (8) of former Section
689b.
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07716

Article 6. Third-Party Undertaking
to Release Property

§ 706.710. Third-party undertaking to obtain release of property

706,710, Where personal property has been levied upon under a writ
of execution, a third person, who claims title, right to possession, or
an interest other than a security interest, may give an undertaking, as
provided in this article, to obtain the release of the property.

Comment. Section 706.710 continues the substance of former Section
710b,

405/418
§ 706.720. Contents of undertaking
706.720. {a) The property claimed shall be described in the

undertaking.

{b) The amount of the undertaking given pursuant to Section 706.610
shall be the lesser of the following amounts:

(1) Twice the value of the property sought to be released.

(2) Twice the amount of the lien on the property sought to be
released,

{¢) The undertagking shall provide that, if the judgment debtor is
finally adjudged to have an interest in the property levied upon, the
third person shall pay in satisfaction of the judgment under which the
writ of execution was issued a sum equal to the value of the judgment
debtor's interest or the amount of the judgment remalning unsatisfied,
whichever is the lesser.

Comment. Section 706,720 continues the substance of portions of
former Section 710c except for subdivision {c} which recognizes that the
judgment creditor is not entitled to resort to the undertaking in an

amount exceeding the amount of the judgment remaining unsatisfied. BSee
also Section 706.160 (general provisions relating to undertakings).

4057419
§ 706.730. Filing of undertaking
706.730. (a) The third person shall file the undertaking in the

action with the court which issued the writ of execution under which

levy was made,
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(b) The third person shall serve a notice of the filing of the
undertaking and a copy of the undertaking on the judgment creditor and
on the levying officer. The undertaking is effective 10 days after
service on the judgment creditor.

Comment., Subdivision {a) of Section 706.730 continues the sub-
stance of a portion of former Section 711. Subdivision (b) continues
the substance of portions of Sections 711 and of 713-1/2 and also re-

quires service of notice and a copy of the undertaking on the levying
officer,

505/422
§ 706.740, Release of property

706,740, Unless the property is to be held under another liem or
unless otherwise ordered by the court in which the undertaking is
filed, the levying officer shall release the personal property described
in the undertaking in the manner provided by Section 706.230 promptly
after the expiration of 10 days from receipt of the notice of the filing
of the undertaking.

Comment. Section 706.740 supersedes a portion of the seventh
paragraph of former Section 689,

67710
§ 706,750. Objections to undertaking

706.750. An cobjection to an undertaking shall be made no later
than 10 days after the judgment creditor is served with a copy of the
undertaking.

Comment. Section 706.750 ceontinues the substance of the first

sentence of former Section 711-1/2., See also Sectien 706,160 (general
provisions regarding undertaking}.

6-19



404 /082
APPENDIX a

Disposition of Existing Law Relating to Third-Party Claims-—-
Code Civ. Proc. §§ 689-689.5, 710b to 713-1/2

§ 659 (repealed). Third-party claim of title and right to possession

689. If tangible or intangible personal property levied on, wheth-
er or not it be in the actual possession of the levying officer, .is.
claimed by a third person as his property by a written claim verified by
his oath or that of his agent, setting out the reasonable value thereof,
his title and right to the possession thereof and delivered, together
with a copy thereof, to the officer making the levy, such officer must
release the property and the levy unless the plalintiff, or the person in
whose favor the writ rums, witb;n five days after written demand by such
officer, made by reglstered or certified mail within five days after
being served with such verified claim, gives such officer an undertaking
exeputed_by_at_leas;{two good and sufficient sureties, In a sum equal to
double the value of the property leﬁied upon. o .

Such undertaking shall be made in favor of and shall indemnify such
.third person against less, ligbility, damages, costs and counsel fees,
by reason of such levy or such seilzing, taking, collecting, withholding,
or sale of such property by such officer; provided, however, that where
the property levied upon 1s required by law to be registered or recorded
in the. name of the owner and it appears that at the time of the levy the
defendant or judgment debtor was the registered or record owner of cuch
property and the plaintiff, or the person in whose favor the writ runs,
caused the levy to be made and maintained in good faith, and in rellance
upon such registered ¢or record ownership, there shall be no liability
thereunder to the third person by the plaintiff, or the person in whose
favor the writ runs, or his sureties, or the leyying officer.

Exceptions to the sufficiency of the sureties and thelr justifica-
tion may be had and taken in the same manner aslépgn an undertaking on
attachment. If they, or others in their place, fall to justify at ;he
time and place appginted, such officer must release the property and the
levy; providgﬁ, howeyer, that if neo excepticn is taken witﬁin five days

after notice of receipt of the undertaking, the third person shall be
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deemed fo have walved any and all objections to the sufficlency of the
sureties,

If olijection be made to such undertaking, by such third person, on
the ground that the amount thereof is not sufficient, or if for any
reason it becomes necessary to ascertaln the value of the property

- involwved, the property involwved may be appraised by one or more disin-
terested persons, appointed for that purpose by the court in which the
- act¢tion is pending or from which the writ issued, or by :a judge thereof,

. or the court or judge may direct a hearing to determine . the value of
suchiproperty.

If, upon such appraisal or heariang, the court or judge finds that
the undertaking given is not suffieient an order shall be made fixing
the amount <f such undertaking, and within five days-thereafter an.
undertaking in the amount so fixed 'may be given in the same.form. and
manner and with the. same effect as the original,

The officer making the levy may demand and exact the undertaking
herein provided for unotwithstanding any defect, informality or .insuffi-
ciency of: the verified claim.delivered to him. Such offiecer shall not
be liable for damages .tc any such third person for the levy upen, or the
.collection, taking, keeping or sale of such property if no claim is
sdelivered as herein provided. nor, .in any event, shall such officer be
liable for the levy upon,; or the holding, release or other disposition

~'of such property:in adccordance with the provisions of this sectiemn.

If such undertaking be given, the levy shall continue and such,
.officer shall retain any property in his possession gor,#he_purpgses of
the levy under the writ; provided, however, that if an undertaking be
given under the provisions:of Section 710b of this code, such property

- and the levy shall be released.. _

Whenever a verified third-party claim is delivered to,the officer
as herein provided, upon levy.of execution or- attachment (whether any
undertaking hereinabove mentioned be given or not), the plaintiff, or
the person in whose favor the writ runs, the third party claimant, or

“i"any ‘one or more joint.thirdparty claimants, shall be entitled to a
“hHearing in the court in which the action is pending or from which the

writ’ issued for the purpose of determining title to the property in:
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questioﬁ. 'Such hearing must be granted by the said court upon petition
thefefor; which must be filed within 15 days after the delivery of the
third party'claim_td the officer. Such hearing must be had within 20
days from the filing of such petition, unless continued as herein pro-
vided. Ten days' notice of such hearing must be given to the officer,
to the ﬁlaintiff or the person in whose favor the writ rums, and to the
third party claimaﬁt, or their attorneys, which notice must specify that
the hearing is for the purpose of determining title to the property in
question; provided, that no such notice need to be giwven to the party
filing the petition. The court may continue the hearing beyond the said
20-day period, but good cause must be shown for any such continuance.
Whenever the petition for such hearing is filed by the third party
claimant, or by any one or more joint third party claimants, neither
such petition nor proceedings pursuant thereto may be dismissed without
conséntrof the plaintiff or the perscn in whose favor the writ rums. -
The court may order the sale of any perishable property held by such
officer and direct the disposition of the proceeds of such sale. The
court may, by order, stay execution sale, or forbid a transfer or other
disposition ol the property involved, until the proceedings for the
 determination of such title can be commenced and prosecuted to termina-
tion, and may require, as a condition of such @rder, such hénd as the
court may deem necessary. Such orders may be modified or wacated by the
judge granting the same, or by the court in which the proceedingris
pending, at.any time Prior to the termination of such proceedings, upon
"such terms as may be just. At the hearing had for the purpose of deter-
mining fitlé, the third party claimant shall have the burden of the-.
proof.” - The third party claim delivered to the officer shall be filed by
him_with ;he court and shall constitute the pleading of such third . party
cléiméﬁt, subject:to the power of the court to permit an amendment in
Vthe'iﬁtgfegt Of'jaétices and it shall be deemed controverted by the
plaintiff or other person in whose favor the writ runs. -Nothihg herein
éontained shéll be construed to deprive anybody of the right to a jury
trial in-any-.case where, by the Constitution,, such right is giwven, but a
juf&lﬁrial.sﬁgll-be waived iir any such case in like manner as in the

“trial.of-an action. HNHo findings shall be required in any éroceedings
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under this section. At the conclusion of the hearing the court shall
give-judgment determining the title to the property in quéstion, which
shall be conclusive as to the right of the plaintiff, or bthei pérébn in
whose fa@or the writ runs, to have said property levied upon, taken, or
held, by the officer and to subject said property to payment or other
satisf;ction of his judgment. In such judgment the court méy make all
proper prders for the disposition of such property or the ﬁroceeds
thereof. If the property or levy shall have been released by the offi-
cer for.ﬁaht of an undertaking, and final judgment shall go for the
~plaintiff, or other person in whose favor the writ runs, the officer
shall retake or levy upon the property on such writ if the writ is still
in his hands, or if the writ shall have been returned, another writ may
be issued on which the cfficef ﬁay take or otherwise levy upon such

. property. An appeal lies from any judgment determining title under this
section, such appeal to be taken in the wanner ﬁfﬁvided for appeals from

the court in which such proceeding is had.

Comment. The first paragraph of former Section 689 is superseded
by Sections 706, 110. 706.210-706,230, and 706.250(a). Under Section
706.110, the third person may claim title, right to possession, or any
interest other than a security interest, and is not limited to claiming
the property "as his property." Under Section 706.230{(a), the property
is released 1f the judgment creditor does not provide an undertaking or
maxe a deposit within 10 days after the levying officer sends a notice
rather than within five days after a demand is served on the judgment
creditor, Section 706.220 requires the levylng officer to wmail the
claim to the judgment creditor within five days after it ig filed by the
third person. Pursuant to Sections 702. 510 and 706.220, the claim may
be sent by first-class mail, rather than by registered or certified
mail. The amount of the undertaking is specified in Section 706.230(a).
The requirement of two sSureties is continued by Section 706.160(a) which
incorporates Section 489.040.

The substance of the second paragraph of former Section 689 is
continued in Section 706.270.

‘The third, fourth, and fifth paragraphs, relating to exceptions to
the sufficiency of sureties, are superseded by Sections 489.070-48%,100,
incorporated by Section 706.110. The requirement that exceptions to
sureties be taken within five aays after receipt of the undertaklng is
aot continued.

The first sentence of the sixth paragraph of former Section 689 is
superseded by Secrion 706. 140 which requires the levying- officer to send
notlce, - The second sentence is superseded by Section 706.150.

. The substance of the seventh paragraph is continued in uection
706.250(a): former Séction 710b is superseded’ by Sectién 706.710.

‘The first, second, third, and fifth sentences of the eighth para-

graph of former Section (89 are superseded by Section 706,410, The

APP-4



substance of the fourth sentence is contiaued in Secetion 706.420. The
substance of the sixth sentence is continued in Section 706.470. The
substance of the seventh, eighth, and niath sentences is continued in
Section 706,480, The substance of the teath sentence is continued in
Section 706,460, The eleventn sentence is continued in Section 705.430(z).
The twelfth sentence is not continued since it is superiflucus; it bhas

been decided that there is no right to a jury trial in third-party claim
proceedings (see Misrach v. Liederman, 14 Cal. App.2d Supp. 757, 58 P.2d
746 (1936)) and, in any event, if there were a right to a jury trial, it
would exist independently under the Constitution. The thirteenth sentence
is continued in Section 706,500, The fourteenth and fifteenth sentences
are centinued.in Section 706.490. The sixteenth sentence is continued

in Section 706.520., The last sentence is continued in Section 706.510.

14910

§ 689a (repeaied). Petrsonal preperty under purchase contract or
subject to chattel wortgage

6893, Personal property in pegsession of the buyer under an execu-
tory agreement of sale and property on which there is a chat;el mortgage
may be taken under attachment or execution issued at the suit of a
creditor of the buyer or mortgagor, notwithstanding any proviéion in the
agreement or mortgage for default or {erfeiture in case of levy or

change of possession.

Comment. Former Sectien #39%a iz not continued. Tt is unnecessary
in light of Commercial Code Section 9311.

29201

§ 68%b. {repealed}. Third-part§ claim based on conditional sale or
chattel mortgage ' o

689b. (1) Where the property levied upon is a vehicle or a vessel
required to be régistered wich the Department of Motor Vehicles, the of-
ficer shall fortlwith determine from such department the name and ad-
‘dress of the legal ownexr of ‘the vehicle or vessel and shall notify any
such legal owner who is not also the registered owner of such vehicle or
vessel of the levy by registered mail or certified mail or personal
service.

(2} A seller or mortgagee may file with the officer levying on per-
sonal property a verified written claim, together with a copy thereof,
containing a detailed statement of the sales contract or mortgage and

the total amount of sums dué or to:accrue to him under the contract or
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mortgage, above setoffs, with interest to date of tender, and also stat-
ing therein his address within this state for the purpose of permitting
service by mail upon him of any notice in connection with said claim.
The officer making the levy may demand and exact the payment or under-
taking hgrgin provided_for, notwithstanding any defect, iﬁf&r@ality‘cr
insufficiency of the verified claim delivered to him. -

(3) Within five'déys after being served with such verified claim
the officer levying on such property must make demand by regiétered mail
or certified mail on the plaintiff or his attorney for the amount of the
claimed debt and interest due to date of tender or the delivery to the
officer-of an undertaking and statement as hereinafter provided, which
demanrd shall dinclude the copy of such claim. _

(4) Within five days after receipt by the plaintiff or his attorney
of such officer’s demand the plaintiff shall deposit with the officer
:fhe amount of such debt and interest or deliver the undertaking and
statement hereinafter provided, or the levying officer must release the
property. 7

{3) Within five days after receipt by him of such deposit the of-
ficer must pay gr tender same to the seller or mortgagee; provlided, that
- should such depesit be made by check the officer shall be allowed a
reasonable tiwe for check to clear.

(63 If the tender Is accepted, all right, title, and interest of
the seller or mortgagee in the property levied upon shall pass to the
party tb”the_action making the pafﬁent, |

(7Y 1f the tender 1s refused, the amount thereof shall be deposited
with the county treasurer, payvable to the order of the seller or mort-
gagee]

(8) Until such payment or deposit covering such c¢laim is made, or
the undertaking and statement herein provided delivered tc the officer,
the property caonot be soid under the lewvy; but when made {(and also in
case the seller or mortgagee fails to render his claim within 30 days
after the personal service upon him of a written demand cherefor, which
service must be attested by the: certificate of the serving officer,
filed before the sale with the papers of the action wherein the attach-
ment or executibn was issued), then the officer must retain the prop-

erty, and, in the case af an sxecution sell it in the manner provided by
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law, free of all liens or claims of the seller or mortgagee. Such
written dewmand of the levying officer may be served by him, or for him
by. any sheriff, marshal, or.censtable whose aoffice is closer to.the -
place of servige, and whose fees and mileage shall be paid out of the
prepald fees in the possession of the levying officer.

(9) When an attachment or execution creditor presents to the of-
ficer? within the time allowed from the officer's Jdemand, a verified
statement that the sales contract or mortgage is wvoid or invalid ifor:the
reasons specified therein, and delivers to the officer a good and suf-
ficient undertaking in double the amount of the indebtedness claimed by
the seller or mortgagee or double the valueiﬁf‘the personal property'as
the officer may detexmine and require, the officer shall retain the
prbpertyiaﬁd_in éase of an éxeéution sell it in the manner provided by
law, free of all liens or claims of the seller or mortgagee. 7

The undertaking shall be made to the seller or mortgagee and shall
indemnify him for the taking of the property against leoss, liability,
damages, costs and counssl feESQ"Exceptions to the sufficiency of the
suretles and their justification may be had and taken in the same manner
. as ﬁpon an undertaking on attaghmeﬁt.

VIf such undertaking be,giﬁen,‘such officer éhall not be liable for
damages to any such claimant for the taking, keeping?_cr saig_pf such
property in accordance with the provisions of this.éode.:t:‘ng 

(10) Whenever a verified claim herein is delivered to the officer
as herein provided,ruﬁon levy of execution or attachmenﬁ’(whethef.ény
undertaking hereinaﬁﬁve mentiqned be given or noﬁ},';be plaintiff:;or
the person in whese faver the writ runs, the claimant, or any dﬁe‘or
meore such joint claimants, shall be entitled to'é;hearing in‘fhg qgﬁrt
in which the action is pendiag or from which fhe~;rit issued for;tﬁe
purpose of determining the validity of such sales contract or chattel
mortgége. Such hearing may be had and taken, and stay of execution or
other order made in the Same manner as 'on third party claims ﬁndéffSec—
tion 689 of ‘this code.' At the conclusfon 6f 'thé hearing the court shall
give judgment detérmining the'valffdicy of the ¢laith under the salés con-
ttééf'or'éhéttél'ﬁdrtgége”whith shall ‘be éonclusive between the claimant
and the pibintﬁff; or other person in whose favor the writ runs. The
court in which the action is pending, or which issued such writ, shall

have original jurisdiction in all proceedings under this section,
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If the property shall have been released by the officer for want of
an undertaking or payment, and final judgment shall go for the plaintiff
or other person in whose favor the writ runs, the cfficer shall retake
the property on such writ, if the writ shall still be In his hands, or
if the writ shall have been returned, another writ may be issued on

which the officer may take such property.

_ Comment, Subdivision (1) of former Section 689b is superseded by
Section [703. ]. The first sentence of subdivision (2) is superseded
by Sectiomns 70€.110 and 706.310 which permit any secured party to claim
a superior interest in the‘propert'yc The last sentence of subdivision
(2) is superseded by Sectiom 706.140 which requires the levying officer
to serve the notice. Subdivision (3} is superseded by Section 706.320(a).
The reference to the judgment creditor's attorney has been omitted as
unnecessary, Fursuant to Sections 702.510 and 706.220, the claim may be
mailed by first-class rather than registered or certified mail. Sub-
division (4) is superseded by Section 706.330(a) which affords the
judgment creditor 10 days from mailing the notice within which the
‘deposit or undertaking must he given to the levying officer. Subdi-
visions (5), (6), and (7) are continued in Section 706.350. Subdivisioen
(8) is superseded by Section 706.343(a) {delay of sale until deposit or
undertaking; and Sections 706.610 (judgment creditors demand for third-
party claim)} and 706,630 (service of demand for claim). The first
paragraph of subdivision (9) is superseded by Sections 706.340(a)} and
706,260 except that the levying officer does not have the discretion to
require an undertaking in the amount of twice the wvalue of the property.
The first sentence of the second paragraph of subdivision (9} is con-
tinued in Section 706.360C. The second sentence of the second paragraph
of subdivision (9) is continued in Section 706.160. The substance of
the third paragraph of subdivision (9) 1is continued in Section 706,150.
The first sentence of the first paragraph of subdivision (10} is super-
seded by Section 706.410{(a}. The second sentence of the first paragraph
of subdivision (10) is unnecessary because the third-party claims. pro-
cedures formerly contained in Sections 689 and 689b are merged in Article
4 (commencing with Section 706.410)} of Chapter 6 of Title 9. ' The sub-
stance of the third sentence of subdivisien (10) of the first paragraph
is continued in Section 706.490. The fourth sentence of the first
paragraph of subdivision {10) is superseded by Section 706.410(c). The
second paragraph of subdivisien (10) is continued in Section 706.520.

14912

§ 689¢ (repealed). Proceeds of sale; application

689c. When the property thus taken .is sold under process the of-
ficer must apply the proceeds of .the sale as follows:

. To the repayment of the sum paid torthe éeller or thermort-
gagee, or deposited to his crder, with interest from the date of such

pavment: or depesit,.
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2, The balance, if any, in like manner as the preoceeds of sales

under execution are applied in other cases.

Coument. Former Section 689c is superseded by Sections 7086.490
{(disposition of property after hearing on third-party claim) and [703.730]
{(disposition of proceeds of sale).

-~ 28759

§ 589d (repealed). Warrant to collect tax; hearing to determine title

689d. In cases in which a warrant or notice of levy is issued by
the State of California, or a department or agency thereof, pursuant to
Section 1735 or 1785 of the Unemployment Insurance Code, or Section
6776, 7881, 9001, 10111, 18206, 26191, 30341 or 32365 of the Revenue and
Taxation Code, for the collection of tax liability owed to said state,
a degartment or agenéy thereof, a hearing, for the purﬁése of determin-
iné titie to tﬁe'ﬁroperty in question as provided in Section 689 of this
éode, may be heid by the superior court of the county, or city and
coﬁnty, in which the properfy levied upon is located.

. Comment. Former Section 689d is superseded by Section 706.130.
See the Comment to Section 706.130. '

28760

5 689.5 (repealed}. Release; délivery of property to claimant

£589.5. Whenever, under Section 689 or 089b of this codé a claim
has been filed as to property levied on and the plaintiff has failed to
furnish or maintain a sufficient undertaking to authorize the levyitig
officer te continue to hold the property and such officer is inable to
find the' defendant t¢ deiiver the property, the levying officers shall
ndfif?lthe defendant in writing at his last known address, and if
‘within ten (10} days thereafter the levying officer is unable to locate
" the defendant he must veturn the property to the party filing the third
party claim. S '

Comment. Former Section 689.5 is superseded by Sections 706.230(b}
_and 706.330(b) which incorporate the general rules pertaining to release
“in Section 703.290.' 'ThHe provision in former Section 689.5 for release
to the third person where the judgment debtor cannot be found has been

retained in Sections 706.230(b) and 706.330(b) as an exception to the
general rules,
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28761

§ 710b (repealed), Third-party claimants; undertaking to release
property ' o : - .

710b, Where persconal property levied upon under execution to
satisfy a judgment for the pavment of money is claimed, in mhole or in
part, by a person, corporation, partnership or 3580ciatlon other than
the judgment debteor, sucii claimant may give an undertaking as herein
-pggvidadﬁ which undertaking shall release the personal property in the
undertaking described frem the liéﬁ;and levy of such executidn.

" Comment, The substance of former Section 710b is continued in-
Section 706.710. See alsc Section 70L. ("person" defined).

28762

9 ?loc (repealed) Form of undertaklngs to release

710c. Such undertaking, with two suretles shull be executed bv
the person, corporatlon, partnersh1p or assac1at10n, clalming in whole
or in parﬁ the prop;rty upon which executlon is lievied in douﬁle the
estimated value of the property claimed by the person, corporatlon,
partnershlp or assoc1at10n° prov1ded 1n no case need such undertaklng
be for a greater sum than double the amount for which the execut101 is
levied; and where the estimated valus of the property so claimed by the
person, corporation, partrership or association is less than the sum for
which such execution is. levied, such,estimatéd ﬁaluershall be. stated in
the undertaking. Said undertaking shall be conditioned. that if the
property .claimed by the person, corporation, partnership or association
is finallyiadjudged to be the property of the judgment debtor, said
person, cerporation, . partnership or association will pay of said jgdg—
ment upen which execution has issued a sum equal to the value, as esti-
. mated in said undertaking, of said property claimed by said persomn, cor-
.. poration, partnership or assoclation, and said property claimed_ghgll be
described in said undertaking.

Comment., Former Section 710c is superseded by Section 706.720 and
Section 706.150(a), making Section 489.050 (estimate of value stated in

undertaking) applicable to undertakings under Chapter 6 (COmmencing with
.Section 706.110),

APE-10



67700

§ 711 (repealed). Filing and service of undertaking

711, 5aid wndertaking shall be filed in the action in the court in
- which said execution issued, and a copy thercof served upen the judgment
creditor or his. attorney in said action.

Comment, The substance of former Section 711 is continued in Sec-

tion 706.730 except that the reference to the judgment creditor’s at-
torney has not been continued since it is unnecessary.

15639

§ 711-1/2 (repealed). Objéétions to sureties

?ll:lf2n Within ten days after the service of the copy of under-
taking, the ]udgment credltor may object to such undertaklng on the
ground of 1nab111ty of the suretles, or either af them, to pay the sum
“for which they become bound in said undertaking, and upon the ground
that the estimated value of property therein is less than the market
value of the property claimed. Such ohjection to the undertaking shall
be made in writing, specifying the ground or groumds of objection, aﬁd
if the objection is made to the uyndertaking that the estimated value
therein is less than..the market value of the property claimed. Such
‘objection shall specify the judgment creditor's estimate of the market
value of the property c¢laimed. Such written objection shall be served
upon- the person, partnership, corporation or association giving such
undertaking and claiming the property therein described. )

Comment. Former Section 711-1/2 is superseded by Sections 706, 110(b)}
~and. 706, 750 which make the provisions pertaining to objections to undertakings
under attachment applicable to undertakings glven pursuant to Chapter 6

(commenc1ng with Section 706.110) of Title 9. See Article 1 {commencing
with Section 489.010) of. Chapter 9 of Title 6.5.

© 57701

§_?i2_(repealéd}. Justification of sureties

7 712, When the suréties or either of them, are objeéte& fd, the
surety or sureties 50 objected to shall juStlfy before the court out of
which 5uch executlon_lssued, upon ten days' notice of the time when they
will so justify being given to the judgment credltor or his attorney.
Upert the héaring and cxamination into the sufficiency of a surety,

witnesses may be required tc attend and evidence may be procured and
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introduced in the same manner as in trial of civil cases. Upoen such
hearing and examination, the court shall make its order, fn writing,
approving or disapproviag the sufficiency of the strety or sureties on
suéh'undertaking. In case the court disapproves of ‘the surety or sSure-
ties on any undertaking, a new undertaking may be filed and served, "and
to any.undertaking given . under thg provisions of this section the same
ObJectlﬂn to the" Sureties may be made, and the same proceedlngs had as
in case of the first undertaklng filed and served.

Comment. Tlormer Section 712 1is superseded by Section 706.160(b)
which incorporates Sections 48%.070-459.100.

v

67702

§ ?12 1[2 (repealed‘. DlSEute as to estimated value of property9
: new undertaking -

712-1/2, When objection is made to the undertaking upon the ground
that the estimated value of the property claimed, as stated in the
ufidertaking, 1s l¢ds than the market value of the ‘property claimed, the
person, cotrporatien, partnership or dssociation may accept the estimated
value stated by the judgment creditor in said objection, and & new
uhdeftaking'may be at once filed with the judgment creditér’s estimate
“stated therein as the estimated value, ‘and no objection’sHall fhercafter
be made:upéﬁ‘that'groﬁﬁd; if the judgment creditor's estimate of the
market valie is not dcéeépted, the person, corporation, partnership oy
association giving the undertaking shall move the court in which the
fexecution-is&ued‘ upon ten days' notice to the judgment creditor, to
estimate the market value of the prcperty claimed and descrlbed in’ the
undertaklng, and upon the hearlng of such motlon hltnesses may be re-
quired to attend and testlfy, and evidence be produced in the samé
manner. as in the trial of c¢ivil actions. Upon the hearing of such
motion, the court shall estimate the market value of the property
descrlbed in the undertak:mgs and 1f the estlmated value made by the
court exceeds thg estlmated value as stated in the undertaking, 4 new
_undertaklng snall be filed and served with the market valu° determlned

by the c0urt stated thereln as the ectlmated value.

i

Comment. - Eormer Section, 712-1/2 is superseded by Sect;on ?06 160(b)
which incorporates Sections 489.070-489,100.
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67703

§ 713 (repealed). Justification of sureties on new undertaking

713. The sureties shall justify on the undertaking as required by

section one thousand and {ifty-seven of the Code of Civil Procedure.

Comment. TFormer Sectlon 713 is superseded by Section 706.160(b)
which incerporates Sections 48%.070-489, 100,

67705

§ 713~1/2 (repealed}). Effective date of undertaking

713-1/2. The undertaking shall become effective for the purpose
herein specified ten days after service of copy thereof on the judgment
creditor, unless objection to such undertaking is made as herein pro-
vided, and in case objection is made to the undertaking filed amnd
served, then the undertaking shall become effective for such purposes

when an undertaking is given as herein provided.

Comment. Former Section 713-1/2 is superseded by Section 706.160(b)
and Section 706.730(b) which incorporate Sections 489.C70-489.100.
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