#F-30.300 2/22/78
llemorandum 78-19
Subject: Study ¥-30.300 - Guardianship~Conservatorsghip Revision
(Powers and Duties of Guardian or Conservator of
the Estate)

Artached 1s a copy of revised Chapter 6 of Part 4 of the Draft
Statute, relating to the powers and duties of the guardian or conserva-
tor of the estate. This chapter has been substantially revised in
substance and completely recrganized. It makes some significant changes
in existing law. We plan to go over it section by section at the
meeting.

In drafting the chapter, the staff has worked with our consultant,
Mr. Elmore, to reduce the need for court authorization, confirmation, or
direction where possible. The protection in cases where court authori-
zation 1s eliminated would be in the court review of the transactions
when the guardlan or conservator presents his accounts for court ap-
proval. Ue point out below the most significant changes proposed, but
the entire draft must be carefully examined.

The following are matters that are considered to be of the greatest

significance.

Priority for Hearing Petitions

We have omitted the provision requiring petitions under this chap-
ter to be set for hearing in 30 days.

§ 2501. Duty to use ordinary prudence in management of estate

This section is important. If it is not approved, the staff re-

quests that some language for the section be agreed upon at the meeting,

§ 2503, Instructions from or approval by court

See consultant's suggested addition in the note following the
definitions at the end of the section.

§ 2513. Payment of surplus income to next of kin

See the policy issue identified in the note following the Comment
to this section. In addition, a pelicy issue is whether this section
should be retained at all in view of the addition of the comprehensive
provisions (Sections 2580-2585) providing a statutory statement of the
doctrine of substituted judgment.
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Article 4. Acts of Hanagement Generally

This entire article should be checked with care since, under Sec~
tion 2520, the guardian or conservator can exercise the powers set forth
in the article without court approval unless the particular provision
otherwise provides. The article umakes changes in existing law (noted in
the Comments) be eliminating court approvals or authorizations now
required.

# 2544, Listed stocks, bonds, and securities; United States obliga-
tions

Section 2544 permits sale without court order of listed stocks,
bonds, and securities and United States Government obligations. This is
a significant change in existing law but seems justified since the

market value of these assets is readily determined at the time of sale.

§ 2545, Sale or other disposition of tangible personal property

Section 2545 permits sale of a certain amount of tangible persomal
property each calendar year without a court order. This represents a

significant change in existing law.

§ 2555. Leases permitted without court order

Section 2555 will increase the term and amcunt of leases permitted

without a court order.

§ 2575. lnited States and State of California oblipgations; listed
stocks, bonds, and other securities

Section 2575 1s probably the most significant of the proposed

changes.

Article 8. Doctrine of Substituted Judgment

See !lemorandum 78-15 (to be sent).

Respectfully submitted,

John H. DeMoully
Executive Secretary
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CLAPTER 6. POWERS AND DUTI&S OF GUARDIAN OR
CONSERVATOR OF THE HESTATE

Article 1. Definitions and General Provisiocone
Definitions

Duty to use cordinary prudence in management of eatate
Additional conditions 1in order of appointment

Instructions from or approval by court

Order compelling guardian or conservator tc pay support or debts

Article 2, Support and Maintenance of Ward
or Conservatee and Dependents

Support, maintenance, and education
Allowance for ward or conservatee
Order authorizing support notwithstanding third party 1liable

Payment of surplus income to next of kin of conservatee

Article 3. Pavment of Uebts and Expenses

Payment of debts and expenses generally

Priority for wage claims

Article 4, Acts of Management Generally

Extent of court supervision

Collection of debts and benefits

Checks, warrants, and drafts

Deposit or investment of money

veposlt of personal assets with trust company

Deposit of securities in securities depository
#Maintalning home of ward or conservatee and dependeats

Voting rights with respect to corporate shares or memberships
or property

Life insurance and medical, retirement, and other benefits
Liability and casualty insurance

Taxes and tax returns

Representation in actions and proceedings

Partition actions

Compromise of claims and actlions; extension, renewal, or
modification of obligations

Acceptance of deed in lieu of foreclosure
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Abandonment of valueless property
Advances by guardian or conservator

Care of estate pending delivery to personal representative

Article 5. Sales

Purposes for which sale may be made

Extent of court supervision

Terms of sale

Manner of sale

Listed stocks, bonds, and securities; United States obligations
Sale or other disposition of tangible personal property

{ines and mining claims

bigposition of proceeds of sale

Limitation of action to recover property sold

Article 6., .iotes, dortpages, Leases,
Conveyances, and Exchanges

Court supervision

Borrowing money and giving security therefor
Refinancing or improving or repairing property
Order authorizing lease required

Leases generally

lLeases permitted without court order
Conveyance to complete contract

Dedication or conveyance of real property or easement with or
without consideration

Conveyance of property clailmed by another

Exchange of property

Article 7. Investments and Purchase of Property

Authority to invest generally

Purchase of home for ward or conservatee or dependents
Petition; hearing; order

Order authorizing purchase of real property

Order authorizing investment in governmental bonds

United States and State of California obligaticns; listed
stocks, bonds, and other securities
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Article 8. Doctrine of Substituted Judgment

Petition for approval of proposed action
Hotice of hearing of petition
Adequate provision for conservatee and dependents regquired

Circumstances considered in determining whether to approve
proposed action

Determination and order

No duty to propose action

Article 9. Independent Exercise of Powers

Order granting authority for exercise of additional powers
Powers that may be granted

Patition

Withdrawal or subsequent limitation of powers

Contents of letters; when new letters required

Effect of article
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969/042

CHAPTER 6. POWERS AND DUTIES OF GUARDIAN OR
CONSERVATOR OF THE ESTATE

Article 1. Definitions and General Provisions

Tentatively Approved - Sept, 1977

§ 2500, Definitions

2500, As used in this chapter:

{a) "Conservator" means a éonaervator of the estate as defined in
Section 1412,

(b} "Guardian" means a guardian of the estate as defined in Section
1424,

Comment. Section 2500 i1s new. The definitions provided in this
sectlon avoid needless repetition in the various sections in this chap~-
ter. '

368/242
Staff Draft - March 1978

§ 2501, Duty to use ordipary prudence in management of estate

2501. (a) The guardlan or conservator shall use ordinary prudence
in the management of the estate. Ordinary prudence shall be determined
by &ll the circumstances of the particular estate.

{(b) The guardian or conservator:

(1) Shall exercise a power when ordinary prudence requires that the
power be exercised.

(2) Shall not exercise a power to the extent that ordinary prudence

requires that the power not be exercised,

Comment., Section 2501 supplements the provision of Section 2101
that the relationship of guardian and ward and conservator and conserva-
tee is subject to the provisions of lsw relatinz to trusts., The stand-
ard stated in subdivision (2) Saction 2501 is consistent generally with
trust principles but recognizes that what is ordinarily prudent may vary
with the circumstances of each case. Compare Civil Code § 2259 (duty of
trustee to uee at least ordinary care and diligence in the execution of
the trust), See W. Johnstone & G. Zillgitt, California Conservatorships
§ 5.2, at 152 {(Cal. Cont. Ed. Bar 1968) (basic obligation of guardian or
conservator to act prudently snd in gocd faith). See also Section 2103
(nonliability of guardian or comservator who complies with court order
authorizing particular action or approving a decision not to act) and
Section 2503 {petition for instructicns or confirmation). Section 2501
applies to all powers and dutles of the guardian or conservator, whether
or not court authorization or approval is required.
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Subdivision (b} of Section 2501 makes clear that ordinary prudenca
may require that the guardian or conservator exercise a power, For
example, the guardian or conservator may faill to exercise ordinary
prudence under the circumstances of the particular estate if the guard-
ian or comservator fails to secure insurance to cover the risk of loass
of property of the estate. At the same time, subdivision (b} also makes
clear that the extent to which a power should be exercised {s limited to
what 18 ordinarily prudent under all the circumstances, Thus, for
example, in purchasing insurance covering the estate property, the
guardian or conservator should not purchase an amount greatly in excess
of the amount that would be purchased using ordinary prudence in the
management of the estate.

Section 2501 supersedes the portion of the first sentence of former
Section 1502 which required every guardian of an estate to manage it
frugally and without waste.

Definitions

Conservator, § 2500
Guardian, § 2500

¥99/312
Tentatively Approved - Sept. 1977

§ 2502, Additional conditions in order of appointment
2502, When a guardian or comservator is appointed, the court may,

with the consent of the guardian or conservator, insert in the order of
appointment conditions not otherwise obligatory providing for the care
and custody of the property of the ward or conservatee. The performanca
of such conditions is a part of the duties of the guardian or conserva-
tor for the faithful performance of which the guardian or conservator
and the sureties on the bond are responsible.

Comment. Section 2502 continues the portion of former Secticnm 1512
which applied to a guardian of the estate of a minor and broadens its
application to include a conservator of the estate. Consent of the
guardian or couservator is required.

Definitions

Conservator, § 2500
Court, % 1418
Guardian, § 2500
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09599

Tentatively Approved — Sept. 1977
Technical Revision ~ March 1978

§ 2503, Instructions from or approval by court

2503, (a) Upon petition of the guardian, conservator, ward, con-
servatee, creditor, or other interested party, the court may, after
hearing, authorize and instruct the guardian or conservator, or approve
and confirm the acts of the guardlan or conservator, in the administra-
tion, management, investment, disposition, care, protection, operation,
or preservation of the estate, or the incurring or payment of costs,
fees, or expenses in connection therewith.

(b) Notice of the hearing on the petition shall be given for the
period and in the manner provided in Chapter 3 (commencing with Section
1460} of Part 1,

Comment. Section 2503 is based on former Sections 1516 {instruc-
tions to guardian of estate) and 1860 (Iinstructicns to or approval of
acts of conservator). The word "investment" is added in subdivision
{a). Section 2503 supersedes the last portion of the first sentence of
former Section 1557 which relates to investments. Section 2503 extends
to guardians the former comservatorship provision of Section 1860 which
authorized the court not only to instruct In advance but also to confirm
actlons already taken, See Place v. Trent, 27 Cal. App.3d 526, 103 Cal.
Rptr. 841 (1972). The provision of former Section 1516 (instructions to
guardian) that limited the use of the instruction procedure to cases
where no other or different procedure was provided by statute has not
been continued. Such a provision was unduly rigid and, moreover, is not
appropriate in view of the broader scope of Section 2503 (based on
former Section 1860 which permitted not only instructions and authori-
zation in advance but also subsequent approval and confirmation). For
provisions relating to notice to the Director of Mental Health or the
Director of Developmental Services under certaln circumstances, see
Section 146l. As to the effect of court authorization, approval, or
confirmation on guardian's or conservater's liability, see Section 2103.
A petitjon under this section must be verified. See Secl1450)., The clerk
sets the petition for hearing. See Section l451.

Definitions

Conservator, § 2500
Court, § 1418
Guardian, § 2500

#ote. The consultant, Mr. Elmore, believes that an additional
provision should be added to the text of the statute, to read in sub-
gtance:

(c) The court in its discretion, may decline to instruct or
approve in advance when another procedure is provided in this part.
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968/696
Tentatively Approved - Sept. 1977

§ 2504, Ovder compelling guardian or conservator to pay support
or debts

2504. <{a) If the guardian oxr conservator fails, neglects, or
refuses to furnish comfortable and suitable support, maintenance, or
education for the ward or conservatee as required by this division, or
to pay a debt, expense, or charge lawfully due and payable by the ward
or conservatee or the estate as provided in this divisilon, the court
shall, upon petition or upon its own motion, order the guardian or
congervator to do so from the estate.

(b) The petition may be filed by the ward or conservatee or by the
creditor or any person interested in the estate. HNotice of the hearing
on the petition shall be given for the perlod and in the manner provided
in Chapter 3 (commeancing with Section 1460) of Part 1,

Comment, Section 2504 continues the substance of former Sectiomn
1859 with the addition of the reference to "education" (which appeared
in former Section 1503) and supersedes former Section 1503, The peti-
tion must be verified. See Section 1450. The clerk sets the petition
for hearing. See Section 1451.

Definitions

Conservator, § 2500
Court, § 1418
Guardian, § 2500

187324
Tentatively Approved - Sept. 1977

§ 2505. Application of chapter to community and homestead property

2505. This chapter applies to property owned by husband and wife
as communlty property, or owned by husband and wife or either of them
which 18 sublect to a homestead, only to the extent authorized by Part
__ (commencing with Section ___ }.

Comment, Section 2505 continues the substance of former Section
1529.
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3060

Article 2., Support and Maintenance of Ward
or Conservatee and Dependents

Tentatively Approved - Sept. 1977

§ 2510. Support, maintenance, and education

2510. (a) The guardian or conservator shall apply the income from
the estate, so far as necessary, to the comfortable and suitable sup-
port, malntenance, and education of the ward or comservatee and of those
legally entitled to support, maintenance, or education from the ward or
conservatee,

(b) If the income from the estate is insufficient for the purpose
described in subdivision (a), the guardian or conservator may sell or
give a security interest in or other lien on any personal property of
the estate, or sell or mortgage or give a deed of trust on any real
property of the estate, as provided in this part.

(c) When the amount paid by the guardian or conservator for the
purpose described in subdivision (a) is not disproportionate to the
value of the estate or the conditlen in life of the person to whom the
payment is made, and proof thereof is made to the satisfaction of the
court by proper vouchers or other proof, the guardian or conservator
ghall be allowed credit for such payments when the accounts of the
guardian or conservator are settled.

(d) dothing in this section requires the guardian or conservator to
obtain court authorization or approval before wmaking the payments author-
ized by this section, but nothing in this section dispenses with the
need to obtaln any court authorization or approval ctherwilse required
for a particular transaction,

Comment. Subdivisilons (a) and (b) of Sectlion 2510 continue the
substance of a portion of the first sentence of former Section 1502, but
in subdivision (a}) "education" 18 added and '"those legally entitled to
support” (contsined in former Section 1855) is substituted for the
reference in former Section 1502 to the ward's family. Subdivisions {a)
and (b} supersede former Section 1855. As to subdivision (b), see
Sections 2540 and 2551 (eale or encumbrance of property). Subdivision
(c) continues the substance of the second sentence of former Section
1502 except that the provision is broadened by the reference to subdivi-
sion (a) to include payments for the support, maintenance, or education

of persons legally entitled to support, maintenance, or education frem
the ward or consgervatee,
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Section 2510 does not require that the pguardian or comservator
obtain court approval to apply the income for the purposes specified in
subdivision {(a). See subdivision (d). However, many guardians and
conservatorse seek court authority in advance {as authorized under Sec-
tion 2503) for the expenditure of a monthly sum for the support and
maintenance of the conservatee and any dependents. It has been pointed
out that the guardian or conservator is more likely to have payments
allowed when authority is sought in advance than when the same payments
are sought to be justified after they have been incurred. See ¥.
Johnstone & G. Zillgitt, California Conservatorships § 5.9, at 156 (Cal.
Cont. Ed. Bar 1968); Cupp, HcCarroll, & McClanahan, Guardianships of
Minors, in )l California Pamily Lawyer § 16.57, at 646 (Cal. Cont. Ed.
Bar 1962). See also Section 2512 {(order authorlzing support from estate
where third party liable for support). As to advances for the purpose
of this section from the personal funds of the guardian or conservator,
sge Sectlon 2536, For provisions relating to the sale or encumbering of
property of the estate, see Sections 2540 (sales) and 2551 (borrowing
money and glving security therefor).

Definitions

Conservator, § 2500
Guardian, § 2500

4650
Tentatively Approved - Sept. 1977

§ 2511. Allowance for ward or conservatee

2511, (a) Upon petition of the guardian or conservator, the court
may, after hearing, authorize the guardian or conservator to pay to the
ward or conservatee out the estate a reasonable allowance for the per-
sonal use of the ward or conmservatee. The allowance shall be in such
amount as the court may determine to be for the best interests of the
ward or conservatee,

{(b) Notice of the hearing on the petition shall be given for the
period and in the manmer provided in Chapter 3 (commencing with Section
1460) of Part 1.

{c) The guardian or conservator is not required to account for such
allowance other than to establish that it has been paid to the ward or
conservatee. The funds s0 pald are subject to the sole control of the
ward or conservatee,

Comment. Section 251! continues the substance of former Section
1861 (conservatorship} and generalizes the provisions to apply to guard-

ianships as well. If the court makes an order under Section 2311, the
allowance pald to the ward or conservatee 1s subject to the sole control
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of the ward or conservatee. See ¥. Johnstone & G, Zillgitt, California
Conservatorships § 5.18, at 166 (Cal. Cont. Ed. Bar 1968). See also
Section 2601 (wages of ward or conservatee). The petition must be
verified. See Section 1450, The clerk sets the petition for hearing.
See Section 1451,

Definitions

Conservator, § 2500
Court, & 1418
Guardian, § 2500

968/902
Tentatively Approved - Sept. 1977

§ 2512. QOrder authorizing support notwithstanding third party liable

2512, Upon petition of the guardian or conservator or of any party
interested in the guardianship or conservatorship, the court may for
good cause order the ward or conservatee to be wholly or partially
supported, maintained, or educated out of the estate notwithstanding the
existence of a third party legally obligated to provide such support,
maintenance, or education. Such order may be made for a limited period
of time. 1If not so limited, it continues in effect until modified or
revoked,

Comment. Section 2512 continues the substance of former Section
1857 and supersedes former Sections 1504 and 1505. To accomplish the
purpoges of thils section, the guardian or conservator may use the income
of the estate and, 1f necessary, may sell or encumber property of the
estate, Section 2510. The petition must be verified. See Section
1450, The clerk sets the petition for hearing. See Section 1451.

Definitions

Conservator, § 2500
Court, § 1418
Guardian, § 2500

Note. The standard under Section 2512 is "good cause." Under
Section 1504, the standard is: "If a minor having parents living has
property, the income of which is sufficient for his or her support,
maintenance, and education in a manner more expensive than his or her
parents can reasonably afford, regard being had to the situation of the
family and to all the cilrcumstances of the case, the expenses of the
support, maintenance and education of such minor may be defrayed ocut of
the income of his or her own property, in whole or In part, as judged
reasonable, and as directed by the court.” The standard under Section
1505 is: "If a guardian has been appointed over the estate of a spouse
by reason of the mental incompetency of the spouse and the other spouse
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is unable to provide the support otherwise required by law, the expense
of providing the support may, to the extent necessary, be charged
against and defrayed out of the estate, as directed by the court or as
approved by the court in settling the accounts of the guardian.” In
place of these two provisions, the "good cause" standard of the conser-
vatorship statute (Section 1857) is adopted in Section 2512, HNote that
a prior court order 1s required in every case under proposed Section
2512 {(which continues Section 1§537) while Sectilon 1505 {guardian of
incompetent) permits the incurring of the expense subject to approval of
the court when the accounts of the guardian are settled.

968/602
Tentatively Approved - Sept. 1977

§ 2513. Payment of surplus income to next of kin of consarvatee

2513, {(a) On petition of the conservator or of the next of kin of
the conservatee, the court may by order direct the conservator to pay
and distribute surplus income of the estate, or any part of such surplus
income, not used for the support and maintenance of the conservatee, to
the next of kin whom the conservatee would, in the judgment of the
court, have aided but for the existence of the conservatorship.

(b} The granting of the order and the amounts and proportions of
the payments are discretionary with the court, but the court shall
conslder ail of the following:

(1) The amount of surplus income available after adequate provision
has been made for the comfortable and proper support, maintemance, and
education of the congervatee.

{2) The circumstances and condition of life to which the conserva-
tee and next of kin have been accustomed.

(3) The amount which the conservatee would in the judgment of the
court have allowed the next of kin but for the existence of the conser-
vatorship.

(c) Notlce of the hearing on the petition shall be given for the
period and in the manner provided in Chapter 3 (commencing with Section
1460) of Part 1.

Comment. Section 2513 continues the substance of former Sections
1558 and 1856, Unlike other powers and dutles in this chapter, the
provigions of Sectien 2513 apply only to conservatorships and not to

guardianships. Under Section 2513, the court in making allowances may
attach conditions if the court finds that the conservatee would have
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imposed them if the conservatee had the capaclty to act. See Guardian—
ghip of Hudelson, 18 Cal.2d 401, 115 P.2d 805 (1941). 3See also Sections
2580-2585 (doctrine of substituted judgment); Harris v. Harris, 57
Cal.2d 367, 369 P.2d 481, 19 Cal. Eptr. 793 (1962); Guardianship of
Hall, 31 Cal.2d 158, 187 P.2d 396 (1947) (gifts of surplus income as
donations for religious or charitable purposes). For provisions relat-
ing to notice to the Director of Mental liealth or the Director of
Developmental Services under certain circumstances, see Section l46l.
The petition must be verified. See Section 1450. The clerk sets the
petition for hearing. See Section 1451,

Definitions

Conservator, § 2500
Court, § 1418
Guardian, § 2500

Policy Issue: Should "next of kin'" be changed to a term having a more
precise meaning (e.pg., relatives within the second degree)?
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045/218
Article 3, Payment of Uebts and Expenses

Tentatively Approved - Sept. 1977
Staff Revision - March 1978

§ 2515, Payment of debts and expenses generally
2515. {a) Subject to subdivisions (b} and (c}, the guardian or

conservator shall pay the following from any principal and income of the
estate:

{1) The just and reasonable debts incurred by the ward or conserva-
tee before creation of the guardianship or conservatorship, giving
priority to the debts described ia Section 25160 to the extent required
by that section.

(2) The just and reasonable debts incurred by the ward or conserva-
tee during the guardianship or conservatorship for the necessaries of
life, The guardian or conservator may deduct the amount ¢f any payments
for such debts from any allowance otherwise payable to the ward or
conservatee.

{3) In the case of a conservatorship, any other debts incurred by
the conservatee during the conservatorship only if the debts (1) appear
to be such as a reasonably prudent person might incur and (i1) are not
beyond the capacity of the conservatee as provided in an order made
pursuvant to Section 1831,

(4) The reasonable expenses incurred in the collection, care, and
administration of the estate, but court authorization or approval is
required for payment of compensation of the guardian or conservator oi
of an attorney for (i) the guardian or comservator or (11i) the ward or
conservatee or (iii) the estate.

(b} The payments provided for by paragraphs (1} and (3) of sub-
division (a} are not required to be made to the extent such payments
would impair the ability to provide necessaries of 1ife to the ward or
conservatee and the spouse and minor children of the ward or conserva-~
tee,

(c) The guardian or conservator may petition the court under See-
tion 2503 for instructions when there is doubt whether a debt should be

paid under this section.
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Comment. Section 2515 1s adapted from portlons of former Sections
1501, 150la, and 1858. The priorities given under paragraphs (1) and
{2) of subdivision (a) to debts incurred before creation of the guard-
ianship or conservatorship and to debts for necessaries incurred after
such creation are derived from former Section 1858. The requirement
that such debts be “"just" is derived from former Section 1501. The
requirement that they be '"reasonable” is new. Paragraph (3) is based on
the third sentence of former Section 1858 but recognizes that the court
may withdraw or restrict the comnservatee's power to contract. See
Section 1831; Board of Regents State Unilvs. v. Davis, 14 Cal.3d 33, 38
n.6, 43, 533 P.2d 1047, n.o, s 120 Cal. Rptr. 407, _  ©n.6, _
(1975}, Paragraph (4) supersedes the last portion of the second sentence
of former Section 1858. This provision is generalized to apply to
guardianships as well as to conservatorships. The requirement of court
approval of payment of compensation is new and 1s consistent with former
Sections 1556 and 1556.1.

Subdivision (b) is based on the last portion of the first sentence
of former Section 1858 and the last sentence of former Section 150la,

Subdivision (¢) continues the substance of a provision of former
Sectlon 1858 {comservatorship) and extends this provision to guardian-
ships as well as conservatorships. See alse Sectioms 2504 (order com-
pelling payment of debts), 2510 (support, maintenance, and education of
wards and dependents), 2511 (allowance for ward or conservatee).

Definitions

Conservator, i 2500
Court, & 1418
Guardian, § 2500

Note. The staff revision adds the last clause to subdivision

(a)(l).

D45/210
Tentatively Approved - Sept. 1977

§ 2516, Priority for wage claims

2516, (a) The payments provided for by this section are not re-
quired to be made to the extent that the making of such payments would
impair the abllity of the guardian or counservator to provide necessaries
of life to the ward or conservatee and to the spouse and minor children
of the ward or conservatee.

{b) The guardian or conservator shall promptly pay wage claims for
work done or services rendered for the ward or conservatee within 30
days prior to the date the petition for appointment or confirmation of
the guardian or conservator was filed. The payments made pursuant to

this subdivision shall not exceed six hundred dollars ($600) to each
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claimant. If there is insufficlent money tc pay all the claims des-
cribed in this subdivision up to six hundred dollars ($600), the money
avallable shall be distributed among such claimants in proportion to the
amount of theilr respective claims.

(c) After the payments referred to in subdivisiou (b} have been
made, the guardian or conservator shall pay wage claims for work dome or
services rendered for the ward or conservatee within 90 days prior to
the date the petition for appointment or confirmation of the guardian or
conservator was filed, excluding the claims described in subdivision
(b). The payments made pursuant to this subdivision shall not exceed
six hundred dollars (5600} to each claimant., If there 1s insufficient
money to pay all the claims described In this subdivision up to six
hundred dollars {$600), the money available shall be distributed among
such claimants in proportion to the amounts of their respective claims,

{d) The guardian or conservator may require sworn claims to be
presented. If there is reasonable cause to believe that the claim s
not valild, the guardian or conservator may refuse to pay the claim in
whole or In part but shall pay any part thereof that is not disputed
without prejudice to the claimant’s rights as to the balance of the
claim, The guardian or conservator shall withhold sufficient money to
cover the disputed portion until the claimant has had a reasonable
opportunity to establish the validity of the claim by bringing an ac-
tion, either in the claimant's own name or through an assignee, against
the guardian or conservator.

(e) If the guardian or comservator neglects or refuses to pay all
or any pertion of a claim which is not in dispute, the court shall order
the guardian or conservator to do sc upon the Informal application of
any wage claimant or the assignee or reprasentative of such clalmant.

Comment, Seection 2516 ig based on former Section 150la. The
section is restated to clarify the provisions concerning pricrity and
proration of payments. The '"necessaries of 1ife' standard used in
subdivision {(a) is drawn from the first sentence of former Section 1858
and replaces the 'reasonable current needs’ standard of former Section
150la. See also Section 2515 {payment of debts generally) also using
the necessarles of 1l1fe standard., The balance of the wage claim not
given priority under Section 2516 would be payable under subdivision
{a) (1) of Section 2515. Hothing in Section 2516 requires the guardian
or conservator to obtain court authorization or approval before making
the payments required by this section. As to instructions from the

court, see Section 2503. See alsc Section 2504 (order compelling pay-
ment of debts).

Definitions

Conservator, 3§ 2500
Court, § 1418

Guardian, § 2500 IVehé—12



15/649
Article 4., Acts of Management Generally

Staff Draft - 3arch 1978

§ 2520, Extent of court supervision

2520. {a) Unless a specific provision of this article provides for
a proceeding to obtain court approval or requlres court approval, the
powers and duties set forth in this article may be exercised or per-
formed by the guardian or conservator without court approval, instruc-
tion, or confirmation; but the acts of the guardian or comservator shall
be subject to review by the court upon the setflement of accounts.

{b) Upon petition of the ward or conservatee, a creditor, or any
person 1lnterested in the estate, or upon the court's own motion, the
court may limlt the authority of the guardian or conservator under sub-
division (a) as to a particular power or duty or as to particular powers
or duties,

{¢) Nothing in this section precludes the guardian or conservator
from seeking couxt approval., instructions, or confirmation pursuant to
Section 2503.

Comment., Section 2520 1s new. Under prior law, it was not always
clear whether the guardian or conservator could act without court ap-
proval when the particular provision was silent on the matter. Section
2520 makes clear that, unless the particular provision requires court
approval, or the court requires such approval with respect to the par-
ticular power or duty under subdivision (b), the powers and duties
speclified in this article do not require court approval. ilowever, the
exercise of all the powers in this article and the performance of all
the duties in this article remain subject to the duty of the guardian or
conservator to exercise ordimary prudence in the management of the
estate. See Section 2501 and Comment thereto. See also Section 2503
permitting the guardlan or conservator to seek court approval, instruc-
tions, or confirmation for particular transactions. Compare Prob. Code
§ 591.2. Subdivision (b} alsc permits the court to impose other re-
strictions and conditions on the exercise of the powers and duties under
this article,

The court may add to the list of powers exerclsable by the guardian
ot conservator without court approval. See Article 9 {commencing with
Section 2590).

Definitions

Conservator, & 2500
Court, § 1418
Guardian, § 2500

IVcho-13



043/193
Staff Revislon - ¥arch 1978

§ 2521, Collection of debts and benefits

2521, The guardian or conservator shall collect all debts and

benefits due to the ward or conservatee and the estate.

Comment. Section 2521 continues the substance of the first portion
of the second sentence of former Sectiom 1501. The word "benefits" is
added to make clear that the provision includes collection of benefits
under such laws as the Federal Social Security Act or public assgistance
laws. The power granted by Section 2521 may be exercised without prior
court approval. See Section 2520. As to when the power should or
should not be exerclsed, see Sectlon 2501(b) and Comment theretc. See
also Sections 2531 (representation in actions and proceedings), 2533
(compromise of claims and actions and extension or renewal of obligatioms},
2534 {(acceptance of deed in lieu of foreclosure), 2535 (abandonment of
valueless property or claims that cannot be economically pursued).

Definitions

Congervator, § 2500
Guardian, § 2500

Policy Issue: Should "may” be substituted for 'shall"?

0437200
Staff Draft - Feb. 1978

£ 2522. Checks, warrants, and drafts

2522, The guardian or conservator may:

{(a) Endorse and cash or deposit any checks, warrants, or drafts
payable to the ward or conservatee which constitute property of the
estate,

(b) Draw checks for an authorized purpose on any account of the

ward or conservatee which constitutes property of the estate.

Comment. Section 2522 is new and provides statutory recognition of
the authority of the guardian or conservator with respect to checks,
warrants, and drafts. See Southern Trust & Commerce sank v. San Diego
Sav. Bank, 45 Cal. App. 294, 187 P. 435 (1919) (court assumed that
guardian of incompetent adult is authorized to draw check on account of
ward). In some instances, the check may not be property of the estate
and hence is not covered by the power granted by this sectlon. See,
e.g., Sections 2511 (allowance for ward or conservatee), 2601 (wages of
ward or conservatee). The power granted by Section 2522 may be exercised
without prior court approval unless the court has limited the exercise
of the power, for example, by requiring a court order for withdrawal.

Definitions

Conservator, § 2500
Guardian, 3 2500

IVcho—-14



045/223

Tentatively approved - Sept., 1977
Staff Revisfon - iarch 1978

§ 2523, Deposit or investment of money

2523. The guardian or conservator may deposit any money belonging
to the estate in any bank wilthin this state or may invest any such money
in an account in an insured savings and loan asscclation or in shares of
an insured credit union, Yo amount may be deposited or invested under
thils sectlon that is not fully covered by insurance of the Federal
Deposit Insurance Corporation or the Federal Savings and Loan Insurance
Corporation or by insurance required by Section 14805.6 of the Financial
Code. Upon such deposit or investment, the guardian or comservator is
discharged from further care or responsibility for the woney until the

money is withdrawn. The money may be withdrawn without order of court.

. Comment. Section 2523 provides an independent authorization for
the deposit or Investment of money without court approval where the
deposit or investment will be fully covered by insurance. See Section
2520 (prior court approval not required)}. Compare Section 2328 {(deposit
or investment subject to court control in determining amount of bond)
and sections referred to in Comment to Section 2328. Section 2523
continues the substance of former Section 1513, but the section has been
revised to make clear that it provides independent authority without
court approval to make insured deposits or investments. The references
to other provisions authorizing deposits and investments that were found
in former Section 1513 have been omitted as unnecessary. If the guard-
ian or conservator desires to make a deposit or investment in an amount
in excess of the amount fully covered by insurance, the deposit or in-
vestment can be made only with court authorilzation,

Def inltions

Account in an insured savings and loan association, & 1406
Conservator, : 2500

Guardian, 5 2500

Shares of an insured credit union, § 1433

Trust company, & 1439

0457096

Tentatively Approved - Sept. 1977
Technlcal Revision - March 1978

§ 2524, Deposit of personal assets with trust company

2524, The guardian or conservator may deposit personal assets of

the estate with a trust company as provided in Section 2328 or as

IVehb~-15



provided by the Banking Law, Division 1 (commencing with Section 99) of
the Financial Code.

Comment. Section 2524 1s the same in substance as former Section
1514 except that a reference to Section 2328 (deposit subject te court
caontrel) has been added. The procedure to be followed by the guardian
or conservator in exercising the power under 2524 is provided in the
statutery provisions tc which reference i1s made in the section.
Definitions

Conservator, § 2500
Guardian, § 2500
Trust company, § 1439

999/341
Tentatively Approved - Sept. 1977

§ 2525, Deposit of securities in securities depository

2525. (a) Securities which constitute all or part of the estate
may be deposited in a securities depository as defined in Section 30004
of the Financial Code which is either licensed under Section 30200 of
the Financial Code or exempted from such licensing by Section 30005 or
30006 of the Financlal Code.

{b) If the securities have been deposited with a trust company
purscant to Section 2328 or Section 2524, the trust company may deposit
the securities in 2 securities depository as provided in subdivision
{a).

{c) The securities depository may hold securities depositad with it
in the manner authorized by Section 775 of the Financial Code.

Comment. Section 2525 continues the substance of former Sections

1514.5 and 1520, The power granted by Section 2525 may be exercised
without prior court approval. See Section 2520.

0457051
Staff Draft - March 1978

§ 2526, Maintalning home of ward or conservatee and dependents

2526. The puardian or conservator may maintain in good condition
and repair the home or other dwelling of either or both of the fol-
lowing:

{a) The ward or conservatee,

IVchbo~-16



{(b) The persons legally entitled to support from the ward or con-

servatee.

Comment. Section 2526 1s new and makes specific a power implied in
the duties of the guardian or conservator to provide for the support and
malntenance of the ward or counservatee and dependents. The power may be
exercised without priocr court approval. See Sectlon 2520. The power to
make extraordinary repairs and improvements is not included under this
section. If there is doubt as to whether the particular project is
permitted under this section, the guardian or conservator should seek
prior court approval under Section 2503. Aas to when the power under
Section 2526 should or should not be exercised, see Section 2501(b} and
Comment thereto, See also Section 2504 (order compelling guardian or
conservator tco furnish support and maintenance), 2510 {support and
malntenance generally).

Definltions

Counservator, § 2500
Guardian, ¥ 2500

999/339
Tentatively Approved - Sept. 1977

§ 2527, Voting rights with respect to corporate shares or memberships
Or propercty
2527. With respect to any shares of stock of a domestic or foreign

corporation held in the estate, any membership in a nonprofit corpora-
tion held by the estate, or any property held in the estate, a guardian
or conservator may do any or all of the following:

(a) Vote in person, and give proxles to exercise, any voting rights
with respect to such shares or memberships or property.

(b) Waive notice of and consent to any meeting of shareholders,
members, or property owners.

{c) Authorize in writing any action which could be taken by share-
holders, members, or property owners.

Comment. Section 2527 continues the substance of former Sectien
1517 except that the section is breoadened to authorize action with
respect to memberships in nonprofit corporations. See also Corp. Code
8§ 702(a) (guardian or conservator may vote shares), 705(a) (person
entitled to vote shares may give proxy).
Definitions

Conservator, § 2500
Guardian, § 2500

IVeché-17



368/244
Staff Draft - March 1978

§ 2528, Life insurance and medical, retirement, and other benefits

2548, {(a) The guardian or conservator may obtain, continue, renew,
nodify, terminate, or otherwise deal with any of the following in which
the ward or conservatee, or a person legally entitled to support from
the ward or conservatee has, or will have, an interest:

(1) Life insurance policles, plans, or benefits.

(2) Disability policies, plans, or benefits.

(3} Annuity policies, plans, or benefits,

(4) Medical, hospital, and other health care policies, plans, or
benefits,

{5) Retirement, profit sharing, and employee welfare plans or
benefits.

(b) The right of a conservatee to elect options and change benefi-
ciaries, or to recelve cash value in return for a surrender of rights,
under any of the policies, plans, or benefits described in subdivision
{a) may be exercised by the conservator only with the approval of the
court under Article 8 (commencing with Section 2580},

Comment. Section 2528 gives the guardian or conservator specific
authority to deal with the matters covered by the section. Generally,
prior court authorization is not required. See Section 2520. However,
the authority under this sectlon can be limited by specific court orders
(Section 2520), and subdivision (b) requires advance court approval for
the exercise of options, changes in beneficiary, and surrenders for cash
value under the provisions relating to the doctrine of substituted
judgment. As to instructions from the court, see Section 2503.

There was no express provision in former law on this subject,
except a limlited reference in former Section 518 to the power of the
guardian of a minor, with court approval, to apply funds to obtain or
continue in forece a life, disability, or ammuity policy in which the
ward had, or would have, an interest, and a reference to necessary
insurance for the proper protection of the estate in the additional
powers which might be granted by the court under former Section 1853
(conservators),

Definitions

Congervator, § 2500
Guardian, § 2500
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368/ 245
Staff _raft - March 1978

G 2529, Liability and casualty insurance

2529. The guardian or conservator may insure:
(a) Property of the estate against loss or damage.
(b) The ward or conservatee, the guardian or conservator, and the

estate, or any of thereof, against liability to third persons.

Comment., Section 2529 expressly states the power of the guardian
or conservator to secure liability and casualty Insurance without first
obtaining the approval of the court. See Section 2520 {approval of
court not required). Former law referred to this subject only in con-
nection with the listing of "additional powers" which might be granted
by the court under former Section 1853, 1In practice, however, the
responsibility to obtaln adequate iunsurance was recognized. See W,
Johnstone & G. Zillgitt, Californla Conservatorships % 4.3, at 110,

§ 4.7, at 111, § 5.22, at 171 {(Cal, Comnt. Ed. Sar 1968), As to when the
power granted by Section 2529 should or should not be exercised, see
Section 2501(b) and Comment thereto.

Definitions

Conservator, § 2500
Guardian, § 2500

368/250

§ 2530, Taxes and tax returns

2530, The guardian or conservator may:

{a) Pay, contest, and compromise taxes and assessments upon the
property of the estate and income and other taxes payable or claimed to
be payable by the ward or conservatee or the estate.

{b) Make tax returns for the ward or conservatee and the estate.

Comment. Section 2530 1s new. There was no express provision in
former law on this subject, although an "additional power" that could be
granted by the court under former Section 1853 included the power to pay
or comproulse claims for taxes. Court authorization or approval is not

required to exercise the powers under Section 2530, See Section 2520.
As to Instructions from the court, see Section 2503,

Defilnitions

Conservator, > 2500
Guardian, § 2500
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368/257
Tentatively Approved in Substance - Sept. 1977

5 2531. Representation in actions and proceedings

2531. Subject to Section 2532, unless another person in appointed
for that purpose, the guardian or conservator shall:

(a) Institute and maintain all actions and proceedings for the
benefit of the ward or comservatee or the estate.

(b) Defend all actions and proceedings against the ward or conser-

vatee or the estate.

Comment., Section 2531 continues the substance of the last sentence
of former Section 150! but is phrased in language drawn from former
Section 1853. The reference to Section 2532 has been added for clarity
since Section 2532 requires court approval before an actlon for parti-
tion 1s commenced, Court approval 1s not required to exercise the
powers under Section 2531. See Section 2520.

Section 2531 states the general principle that the comservator is
authorized to bring or defend actions on behalf of the conservatee; the
section does not deal with the question of when the conservatee may
himself bring or defend an action or proceeding. Cf. Board of Regents
State Univs. v. Davis, 14 Cal.3d 33, 533 P.2d 1047, 120 Csl. Rptr. 407
{1975). As to instructions from the court, see Section 2503, As to
when a power should or should not be exercised, see Section 2501, See
alsc Sectilons 2532 (partition actions), 2533 (compromise of claims and
actions), 2534 (acceptance of deed in lieu of foreclosure), 2535 {aban-
donment of valueless property or property that cannot reascnably be
recovered), 2536 (advances by guardian or comservator), (contract
for attorney faes).

Definiticns

Conservator, § 2500
Guardian, ¥ 2500

Policy Issue: Should "may" be substituted for "shall"?

40674660
Tentatively Approved ~ Sept. 1977

§ 2532, Partition actions

2532. (a) The guardian or conservator may commence and prosecute
an action for partition real or personal property, or both, 1f the court
has first made an order authorizing the guardian or conservator to do
so. The court may make such an order ex parte on a petition filed by

the guardlan or comservator,
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(b) The guardian or conservator may consent and agree, without an
actlon, te a partition of the property and to the part to be set off to
the estate, and may execute deeds or conveyances to the owners of the
remailning interests of the parts to which they may be respectively en=-
titled if the court has made an order under Section 2533 authorizing the
guardian or conservator to do so.

{c) If the ward or conservatee, or the guardian or conservator as
such, 1s made a defendant in a partition action, the guardian or con~
servator may defend the action without leave of court.

Comment. Section 2532 continues the substance of former Sections
1506, 1507, and 1508 except that a reference to Section 2533 has been
inserted for the notice provision of former Section 1507. As to in-~
structions from the court, see Section 2503. The petition must be
verified. See Section 1450,

Definitions

Conservator, s 2500
Court, & 1418
Guardian, § 2500

4465

Tentatively Approved - Sept. 1977
Staff Revision - ilarch 1978

§ 2533, Compromise of claims and actions; extension, renewal, or
modification of obligations

2533, {a} The guardian or conservator may do any of the following:

{1) Compromise or settle any claim, action, or proceeding by or for
the benefit of or against the ward or conservatee, the guardian or
conservator as such, or the estate.

{2) Extend, remew, or in any manner modify the terms of any obliga-
tion owing to or running in favor of the ward or conservatee or the
estate.

{b) Approval of the court is required for any action by the guard-
ian or conservator under subdivision {a) in any of the following cases:

(1) Where real property is involved.

{2) Where the claim or action 1s one of the ward or conservatee for
wrongful death.

{3) Where the claim or action is for personal injury to the ward or

conservatee.
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{4} Where the claim, action, or proceeding Is agalnst the guardian
or conservator,

{5) Where approval is otherwise required by a statute specifically
applicable to the particular case.

(c) Where approval of the court is required, the guardian or con-
servator shall file a petition showing the advantage of the compromise,
settlement, extension, renewal, or modification. dotice of the hearing
shall be given for the period and in the manner provided in Chapter 3
(commencing with Section 1460} of Part 1. This subdivision does not
apply where another statute is specifically applicable to the particular
case and provides for approval of the court.

(d) If under this section the court authorizes the transfer of real
property of the estate, conveyances shall be executed by the guardian or
conservator. Such convevances shall refer to the order authorlzing the
transfer, and a certified copy of the order shall be recorded in the
offlce of the recorder of the county in which the real property or any
pertion thereof lies. Conveyvances so made convey all the right, title,
interest, and estate of the ward or conservatee in the property at the
time of the conveyance.

Comment. Section 2533 is based on former Section 1530a and a
portion of former Section 1501. Former Section 1530a required approval
of the court for all compromises and extensions, renewals, or modifica-
tions of obligations; Section 2533 requires the approval of the court
only in the cases listed in subdivision (b) of the section. The provi-
sion of former Section 1530a that the compromise could be accomplished
"by the transfer of specific assets of the estate, or otherwise" has
been omitted as unnecessary.

Definitions

Conservator, § 2500
Court, § 1418
Guardian, § 2500

968/916

Tentatively Approved - Sept. 1977
Technical Revision - Feb, 1978

§ 2534, Acceptance of deed In lieu of foreclosure

2534, {(a) If it 1s to the advantage of the estate to accept a deed
to property which is subject to a mortgage or deed of trust in lieu of
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foreclosure of the mortgage or sale under the deed of trust, the guard-
ian or conservator may, with the approval of the court and upon such
terms and conditlons as may be imposed by the court, accept a deed
conveying the property to the ward.

{(b) Te obtaln the approval of the court, the guardian or conserva-
tor shall file a petition showing the advantage to the estate of accept-
ing the deed, HWotice of the hearing shall be given for the period and
in the manner provided in Chapter 3 {commencing with Section 1460) of
Part 1.

Comment. Section 2534 continues the substance of former Section
1515.5, The petition must be verified. 5See Sectlom 1450. The clerk
sets the petition for hearing. See Section 1451.

Definitions

Conservator, § 2500
Court, ¥ 1418
Guardian, s 2530

100/914
Staff Draft - Feb. 1978

v 2533. Abandonment of valueless property

2535. The guardian or conservator may:
{a) Dispose of valueless property.

{b) Abandon property which cannot be economically recovered.

Comment, Section 2535 is based on a portion of former Section 1853
which authorlzed the court to pglve a conservator the power to dispose of
valueless property. The powers under Section 2535 may be exercised
without approval of the court. See Section 2520 and Comment thereto.
However, the guardian or conservator may seek instructions from the
court concernlng the power granted by this sectlon. See Section 2503,
As to when the power granted by this section should or should not be
exerclsed, see Section 2501. As to instructions from the court, see
Section 2503.

befinitions

Conservator, § 2500
Guardian, § 2500
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406/459
Tentatively Approved - 3ept. 1977

§ 2536. Advances by guardian or conservator

2536. The guardian or couservator may advance personal funds for
the benefit of the ward or conservatee or the eatate and may reimburse
such advances out of the income and principal of the estate first avail-
able,

Comment. Section 2536 continues the substance of the last sentence
of former Section 1858 which applied to conservators and extends its
provigions to guardians. The addition of "personal' funds of the guard-
ian or conservator is clarifying. As to instructions from the court,
see Section 2503,
pDefinitions

Conservator, & 2500
Guardian, § 2500

4047675
Tentatively Approved - Sept. 1977

§ 2537. Care of estate pending delivery to personal representative

2537, The guardian or conservator shall continue to have the duty
of custody and conservation of the estate after the death of the ward or
conservatee pending the delivery thereof to the personal representative
of the ward's or conservatee's estate or other disposition according to
law.

Comment. Section 2537 1is based on a portion of the first sentence
of former Section 1755 (conservator) which is wade generally applicable
to both guardians and conservators. The phrase 'or other disposition
according to law" has been added.

Definitions

Conservator, § 2500
Guardian, § 2500
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4041382
Article 5, Sales

Tentatively Approved - Sept. 1977

§ 2540. Purposes for which sale may be made

2540, The guardian or counservator may sell any real or personal
property of the estate in any of the following cases:

{a) The income of the estate is insufficient for the comfortable
and suitable support, maintenance, and education of the ward or con-
servatee (including care, treatment, and support of the ward or con-
servatee if a patient in a state hospital under the jurisdiction of the
S5tate Department of Mental Health or the State Department of Develop-
mental Services) or of those legally entitled to support, maintenance,
or education from the ward or conservatee.

(b) The personal property of the estate and the income from real
property of the estate is insufficient to pay the debts referred to in
Sections 2515 and 251&.

(e} It is for the advantage, benefit, and best interest of the ward
or conservatee, of the estate, or of those legally entitled toc support,

maintenance, or educatilon from the ward or conservatee.

Comment. Sectlon 2540 continues the substance of former Section
1530 insofar as that section related to the cases where sale of real or
personal property was authorized with the following revisions:

{l) A reference to the education of the ward or conservatee has
been added.

{2) A reference to those legally aentitled to support has been
substituted for the former reference to family members the ward is
legally obligated to support.

"~ (3) 4 reference to the ward or conservatee being a patient in a
state hospital under the jurisdiction of the State Department of Yealth
or State Department of Developmental Services has been substituted for
the former reference to the ward being 'confined in a state hospital for
the insane."”

{4) A reference has been added to Sections 2515 and 2516 in sub-
division (b).

For related provisions, see Section 2510(b) (sale or encumbrance
when income insufficient for support, maintenance, and education), 2551
(encumbrance for purposes of this section},

Definitions

Conservator, & 25090
Guardian, § 2500

IVehb-25



08360
Staff Draft - March 1978

§ 2541, Extent of court supervision
2541. Except as otherwise provided in Sections 2544 and 2545,

sales of real or personal property of the estate under this article are
subject to authorization, confirmation, or direction of the court, as

provided in this artcicle.

Comment. Section 2541 continues the substance of a portion of the
last cilause of former Section 1530,

Definitions
Court, § 1418
4041383

Tentatively Approved - Sept. 1977

§ 2542. Terms of sales

2542. (a) All sales shall be for cash or for part cash and part
deferred payments. In no case shall credit exceed 20 years from the
date of sale. Except as otherwise provided in Sections 2544 and 2545,
the terms of sale are subject to the approval of the court.

{(b) If real property is sold for part deferred payments:

(1) The guardian or congervator shall demand and receive from the
purchaser a note and a mortgage or deed of trust on the property sold
with such additional security as the court determines is necessary and
sufficient to secure the prompt payment of the amounts so deferred and
the interest thereocn.

{2) The mortgage or deed of trust shall be subject only to encum-
brances existing at date of sale and such other encumbrances as the
court may approve.

(c) If real or personal property of the estate sold fof part de-
ferred payments consists of an undivided interest, a joint tenancy in-
terest, or any other interest less than the entire ownership, and the
owner or owners of the remaining interests in the property join in the
sale, the note and deed of trust or mortgage may be made to the ward or
conservatee and the other owner or owners, The interest of the ward or
conservatee In the note and deed of trust or mortgage shall be in the
same tenancy and in the same proportion as the interest of the ward or

conservatee In the property prior to the sale,
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Comment. Section 2542 continues the substance of former Section
1532 (as amended by 1977 Cal. Stats., Ch. 243) with the addition of the
reference to Sections 2544 and 2545.
Definitions

Conservator, : 2500
Court, § 1418
Guardian, § 2500

4047384
Tentatively Approved - Sept. 1977

§ 2543, ilanner of gsale

2543, (a) Sales may be at public auction or private sale, as the
guardian or conservator deems best. :

{b) Subject to subdivision (b) of Section 1463, unless otherwise
specifically provided in this article, all proceedings comncerning sales
by guardians or conservators, giving notice of sale, reselling the same
property, return of sale and application for confirmation thereof,
notice and hearing of such application, making orders authorlzing sales,
rejecting or confirming sales and reports of sales, ordering and making
conveyances of property sold, and allowance of commissions, shall con~
form, as nearly as may be, to the provisions of this code concerning
sales by administrators, other than the Independent Administration of
Estates Act, Article 2 {commencing with Section 591) of Chapter 8 of
division 3.

Comment. Section 2543 continues the substance of former Section
1534 except for the exclusion of the Independent Administration of
Estates Act and addition of the reference to Section 1463, The provi-
sions of the Independent Administration of Estates Act, which became
operative on July 1, 1975, are not appropirate for incorporation by
reference. Subdivision (b) does not apply to sales under Section 2544
(listed stocks, bonds, and other securities and U.S5. obligations), 2545
(certain tangible personal property). As to the requirement of an
additional bond before a sale of real property is confirmed, see Section
2331. For provisions relating to notice to the Director of Mental
Health or the Director of Developmental Services under certain circum-
stances, see Section 1461. Probate Code Section 1201 (additional notice
in case of sale of mining property or petition to borrow money or give
security or execute lease or sublease) does not apply to sales under
this division., See Section 1463(b).

Definitious
Conservator, § 2500
Guardian, § 2500
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101/197
Staff Draft - March 1978

§ 2544, Listed stocks, bonds, and securities; United States obligations

2544, (a) Except as specifically limited by order of the court,
the guardian or comservator may sell any of the following without au-
thorization, confirmation, or direction of the court:

(1) Direct obligations of the United States.

{2) Stocks, bonds, and other securities which are listed and sub~
ject to purchase and sale on an established stock or bond exchange in
the United States.

(b) Sales under paragraph {(2) of subdivision {a) shall be made on
the established stock or bond exchange.

(c) Sectlon 2543 does not apply to sales under this section.

Comment. Section 2544 is new and permits sales of United States
povernment cobligations and listed stocks, bonds, and other securities
without court authorization, confirmation, or direction. As to when and
when not the power should be exercised, see Section 2501. See also
Section 2575 {investment and reinvestment of funds in government obliga-
tions and listed stocks, bonds, and other securities).

Definitions

Conservator, § 2500
Court, § 2500
Guardian, § 2500

968/895
Staff Draft - Harch 1978

§ 2545. Sale or other disposition of tangible personal property
2545. (a} Subject to subdivisions (b} and (¢), the guardian or

conservator may sell or exchange tangible personal property of the
estate without authorization, confirmation, or direction of the court.

(b) The aggregate of the sales or exchanges made during any cal-
endar year under this section may not exceed $1,000, or five percent of
the then gross value of the tangible and intangible personal property of
the estate, whichever is the greater.

{(c) A sale or exchange of personal effects or of furniture or
furnishings used for personal, family, or household purposes may be made
under this section only if:

{1} In the case of a guardianship, the ward is under the age of 14

or, if 14 or over, consents to the sale or exchange.
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{2) In the case of a conservatorship, the conservatee elther (1)
consents to the sale or exchange or (ii) the conservatee does not have
capacity te glve such consent because such consent 1s beyond the capa-
city of the conservatee as provided in an order made pursuant to Section
1331,

(d) Subdivision (b) of Section 2543 does not apply to sales under
thls section, Fallure of the guardian or conservator to observe the
limitations of subdivision (b} or {(c) does not invalidate the title of,
or impose any liability upon, a third person who acts in good faith and
without actual notlce of the iack of authority of the guardian or
conservator.

Comment. Section 2545 is new. There was no comparable provision
of this type under former law. Section 2545 gives the guardian or
conservator broader authority than exists in the case of a probate
estate; Section 2543 applies whether or not the property is perishable
or 1s property which may be disposed of without court order in a probate
estate (see Prob. Code §770). The reference in subdivision {c) to
furniture and furnishings does not include property in commercial use.
Hence, consent is not required teo sell furniture or furnishings in
commercial use, The first sentence of subdivision (d) permits sale in
such manner as the guardian or conservator considers best under the
clrcumstances and the second sentence protects lnnocent third persons if
the guardian or conservator acts in excess of the authority granted by
the sectlon. Sales of tangible personal property that do not fall
within Section 2545 are made under the general provisions of this arti-
cle {(Sections 2541-2543).

Definitions

Consexvator, § 2500
Guardian, § 2500

404/393
Tentatively Approved - Sept. 1977

3 2546, Mines and mining claims

2546, Agreements for the sale of, or for giving options to pur-
chase, mining claims or real property worked as mines may be executed by
the guardian or comnservator only upon obtaining an order of court
authorlzing the same. The proceedings to cbtain such an corder and,
except as provided in subdivision (b} of Section 1463, the proceedings
thereunder shall conform, as mearly as may be, to the provisions of this

code concerning similar proceedings by administrators.
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Comment. Section 2546 1s the same in substance as a portion of
former Section 1538 except for the addition of the reference to Section
1463,

Definicions

Conservator, § 2500
Court, § 1418
Guardian, § 1500

404/388
Tentatively Approved - Sept. 1977

§ 2547, Uisposition of proceeds of sale

2547, The guardian or conservator shall apply the proceeds of the
sale to the purposes for which it was made, as far as necessary, and the

residue, if any, shall be managed as the other assets of the astate.
Comment. Section 2547 supersedes former Section 1536,

Definitions

Conservator, § 2500
Guardian, § 2500

404/655
Tentatively Approved - Sept. 1977

£ 2548, Limitation of action to recover property sold

25438, Ho action for the recovery of any property sold by a guard-
ian or conservator may be maintajned by the ward or conservatee or by
any person clalming under the ward or conservatee unless commenced with-
in whichever of the following is the later time:

(a) Three vears after the termination of the guardianship or con-
servatorship.

(b} When a legal disability to sue exists by reason of minority or
otherwise at the time the cause of action accrues, within three years
after the removal thereof.

Comment. Sectlon 2548 continues the substance of former Section
1539.
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405/193

Article 6. Jotes, vortgages, lLeases,
Convevances, and Exchanges

Staff Draft - MMarch 1978

§ 2550, Court supervision

2550. Except as otherwise provided in this article, the authority
of a guardian or conservator to borrow money, zive security, lease,
convey, or exchange property of the estate or to engage in other trans-
actions under this article 1s subject to authorization, confirmation, or
direction of the court. Such authorization, confirmation, or direction
may be obtained in the mammer provided in this article.

Comment. Section 2550 continues the substance of a portion of the
last clause of former Section 1530. The necessary authorization, con-
firmation, or direction of the court may be obtained under this article
or under some other applicable provision such as, for example, Section
1503 (instructions from or approval by court}). For a provision author-
izing exchanges of certain tangible perscnal property without authori-
zation, confirmation, or direction of the court, see Section 2545,
Definitions

Couservator, . 2500
Court, 5 1418
Guardian, § 2500

963/918
Tentatively Approved -~ Sept., 1977

§ 2551, Borrowing money and giving security therefor
2551. (a) In any case described in Sectlon 2540 or Section 2552,

the guardian or conservator, after authorization by order of the court,
may borrow money upon a note or notes, elther unsecured, or to be se~-
cured by a security interest or other lien on the personal property of
the estate, or any part thereof, or to be secured by a mortgage or deed
of trust on the real property of the estate, or any part thereof. Sub-
ject to subdivision (b} of Section 1463, the proceedings to obtain such
an order shall conform, as nearly as may be, to the provisions of this
code concernlng similar proceedings by administrators.

{(b) YUpon any foreclosure or sale under any such securlty interest,

lien, mortgage, or deed of trust, if the proceeds of the sale of the
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encumbered property are insufficient to pay the note or notes, the
security interest, lien, mortgage, or deed of trust, and the costs or
expenses of sale, no judgment or claim for any deficiency shall be had

or allowed against the ward or comservatee or the estate,

Comment. The first sentence of subdivision (a) of Section 2551
continues the substance of the first portion of former Section 1533, but
a reference to Sections 2540 and 2552 has been substituted for "will
benefit his ward” which appeared in former Section 1533 and the types of
security that may be given have been made more specific. The second
sentence of subdivision (a) continues the substance of a portion of
former Section 1338 with the additlon of the reference to Section
1463(b). Subdivision (b) cootinues the last sentence of former Section
1533.

Definitions

Conservator, § 2500
Court, § 14138
Guardian, §2500

100338
Tentatively Approved ~ Sept., 1977

§ 2552. Hefinancing or improving or repairing property

2552, (a) The guardian or conservater may gilve a security interest
or other liem upon the personal property of the estate, or any part
thereof, or a mortgage or deed of trust upon the real property of the
astate, or any part therecf, after authorization by order of the court
as provided in Section 2551, for any of the following purposes:

(1) To pay, reduce, extend, or renew a security interest, lien,
mortgage, or deed of trust already existing on property of the estate.

(2) To erect, alter, or repalr buildings or other structures upon,
or otherwise to improve, the property proposed to be mortgaged or sub-
jected to a deed of trust, or scme part thereof.

{b) If property of the estate consists of an undivided interest in
real or personal property, or any other interest thereln less than the
entire ownership, and it appears to be to the advauntage of the estate to
borrow money t¢ improve, utilize, operate, or preserve the property
jointly with the owner or owners of the other interests therein, or to
pay, reduce, extend, or renew a security interest, lien, mortgage, or

deed of trust already existing on all of the property, the guardian or
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congervator, after authorization by order of the court as provided in
Section 2551, may join with the owner or owners of such other interests
in the borrowing of money and the execution of a joint and several note
or notes and such security interest, llen, mortgage, or deed of trust as
may be required to secure the payment of the note or notes. The note or
notes may be for such sum as is required for the purpose.

Comment. Section 2552 continues a portion of the substance of
former Sectlon 1533, 4s to {nstructions from the court, see Section
2503.

Definitions

Conservator, i 2500
Court, 4% 1418
Guardian, § 2500

4057474
Tentatively Approved ~ Sept. 1977

§ 2553. Order authorizing lease required

2553. Except as provided in Section 2555, leases may be executed
by the guardian or conservator with respect to the property of the
estate only upon obtalning an order of court authorilzing the lease.
Subject to subdivision {(b) of Section 1463, the proceedings to obtain
such an order shall conform, as nearly as may be, to the provisions of
this code concerning similar proceedings by administrators.

Comment. Section 2553 continues the substance of a portion of
former Section 1538 with the addition of the reference to Sectlon 1463,

Definitions;

Conservator, 3 2500
Court, § 1418
Guardian, §5 2500

405/441
Tentatively Approved - Sept. 1977

§ 2554, Leases generally

25534, {(a) An order authorizing the execution of a lease shall set
forth the minimum rental or royalty and the period of the lease, which

shall be for such time as the court may authorize,
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(b) The order may authorize other terms and conditions, including,
with respect to a lease for the purpose of production of minerals, oil,
gas, or other hydrocarbon substances, any of the following:

(1) A provision for the payment of rental and royalty to a deposi~
tary.

(2) A provision for the appointment of a common agent to represent
the interests of all the lessors.

(3} A provision for the payment of a compensatory royalty in lieu
of rental and in lileu of drilling and producing operations on the land
covered by the lease.

{(4) A provision empowering the lessee to enter into any agreement
authorized by Section 3301 of the Public Zesources Code with respect to
the land covered by the lease.

(5) A provision for pooling or unitization by the lessee,

(c) If the lease covers addltional property owned by other persons
or an undivided or other interest of the ward or conservatee less than
the entire ownership in the property, the lease may provide for diviasion
of rental and royalty in the proportion that the land or interest of
each owner bears to the total area of the land or total interests cov-
ered by such lease,

(d) & lease for the purpose of production of minerals, oil, gas, or
other hydrocarbon substances may be for a fixed pericd and any of the
following:

{1) So long thereafter as minerals, oil, gas, or other hydrocarbon
substances are produced in paying quantities from the property leased or
mining or drilling operatioms are conducted thereon.

{2) If the lease provides for the payment of a compensatory royal-
ty, so long thereafter as such compensatory royalty 1s paid.

{3) If the land covered by the lease is included in an agreement
authorized by Section 3301 of the Public Resources Code, so long there-
after as oil, gas, or other hydrocarbon substances are produced in
paying quantities from any of the lands included in any such agreement
or drilling operations are conducted thereon.

Comment. Section 2534 continues the substance of former Section
1538.5.

Definitions
Court, i 1418
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1017142
Tantatively Approved - Sept. 1977
Staff Revision - March 1978

§ 2555. Leases permitted without court order

2555, The guardian or conservator may lease real property without
an order of court when the rental does not exceed seven hundred fifty
dollars ($750) a month and the term does not exceed two years or,
regardless of the amount of the remtal, when the lease is from month to
month.

Comment. Section 2555 continues the substance of former Section
1538.6 except that the term has been increased from one year to two
years and the amount from $250 to $730 a month,

Definitions

Conservator, & 2500
Guardian, I 2500

405/970
Tentatively Approved — Sept. 1977

§ 2556. Convevance to complete contract

2556. If an adult consgervatee 1s bound by a contract in writing to
convey any real property, executed by the conservatee while competent or
executed by the conservatee's predecessor in iInterest, or if a ward has
succeeded to the interest of a person bound by a contract in writing to
convey any real property, the court may by order authorize and direct
the guardian or conservator to convey the property to the person enti-
tled thereto. The proceedings to obtain such an order shall conform, as
nearly as may be, to the provisions of this cocde concerning conveyances
by administrators of property contracted to be sold by their decedents.

Comment. Section 2556 continues the substance of former Section
1537.

Definitions

Conservatee, § 2500
Court, § 1418
Guardian, § 2500
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043/169
Tentatively Approved -~ Sept. 1977

§ 2557. Dedication or conveyance of real property or easement with
or without congideration

2557. (a} If it 1s for the advantage, benefit, and best interests
of the estate and those interested therein, the guardian or counservato:,
with the approval of the court, may do any of the following aither with
or without consideration:

(1) Dedicate or comvey any real property of the estate or any
interest thereln to the state, to any county or municipal corporation,
or to the United States or any agency or instrumentality thereof, for
street or highway purpeses or for any other purpose.

(2) Ledicate or convey an easement over any real pronerty of the
estate to the state, to any county, municipal corporation, or public
district, to any persoa, firm, association, or public or private corpo-
ration, or to the United States or any agency or instrumentality there~
of.

(3) Convey, release, or relinquish to the state or any county or
municipal corporation any access rights to any street, highway, or
freeway from any real property of the estate,

{h) To cttain the approval of the court, the guardian or conserva-
tor or any perscon Iinterested in the estate shall file a petition with
the court., Hotice of the hearing on the petition shall be given for the
period and in the wmanner provided in Chapter 3 (commencing with Section
1460) of Part 1.

Comment. Sectilon 2557 continues the substance of former Section
1515. The petition must be verified. See Section 1450. The clerk sets
the petitiou for hearing. See Section 1451.

Definitions

Conservator, § 2500
Court, § 1418
Guardian, § 2500
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4047281
Tentatively Approved - Sept. 1977

§ 2558. Conveyance of property claimed by another

2558. (a}) If the ward or conservatee is in possession of, or
tholding title to, real or personal property and the proparty or some
interest therein is claimed to belong to another, the court may author-
ize and direct the guardian or conservator to couvey the property or the
interest to the person entitled thereto,

(b) The proceedings to obtain such an order and the proceedings
thereunder shall conform, as nearly as way be, to the provisions of this
code concerning conveyances by executors or administrators of property
claimed to belong to another.

Comuent, Section 2558 continues the substance of former Section
1537.5.

Definitions

Conservator, % 2500
Court, - 1418
Guardian, § 2500

: $92/950
Tentatively Approved - Sept. 1977

5 2559. FExchange of property

2559, If property may be exchanged to the advantage and best
interests of the ward or conservatee and those entitled to support,
maintenance, and educatlon from the ward or conservatee, the guardian or
conservator may, after authorization by order of the court, execute a
conveyance to the person with vhom the exchange is made to effectuate
the exchange. The provisions of this code governing exchanges of prop-
erty by administrators apply to and govern exzchanges of property by
guardians or conservators so far as applicable,

Comment. Section 2559 continues the substance of former Section
1540 except that the reference to those entitled to support, mainte-
pance, and education from the ward or conservatee is substituted for the
former reference to members of the ward's family the ward is legally
bound to support and maintain. For a provision relating to the exchange
of tangible persomal property, see Section 2545.
vefinicions

Conservator, & 2500
Court, § 1418
Guardian, & 2500
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404/662

Article 7. Investments and Purchase of Froperty

Tentatively Approved - Sept. 1977
Staff sevision - .darch 1973

§ 2570. Authority to invest generally

2570. <hen authorized by order of the court, the guardiau or
congervator may invest the proceeds of sales, and any other money of the
estate, in real property or in any other mammer that is for the ad-

vantage, benefit, and best interest of the estate.

Comment. Section 2570 provides general authority for the invest-
ment of surplus funds of the estate. The section supersedes the portion
of former Sectiom 1557 which authorized investments in real property or
in any other mammer wost to the interest of the ward. An investment
made under Section 2570 requires court authorization vunder Sectiom 2572,
Other provisions permit specific types of investments without the need
for a court order. For example, see Sections 2523 (deposit or invest-
ment of money in a bank, savings and loan assoclation, or insured credit
union) and 2575 (United States and State of California obligations and
listed stocks, bonds, and other securities).

Definitions

Conservator, . 2500
Court, . 1418
Guardian, & 2500

404/063

Tentatively Approved -~ Sept. 1977
Staff wevision - Tarch 1978

a 2571, Purchase of home for ward or conservatee or dependents

2571. VWhen authorized by order of the court, the guardian or
conservator may purchase real property in this state as a home for the
ward or conservatee or those legally entitled to support and malntenance
from the ward or counservatee if such purchase is for the advantage,
bvenefit, and best interest of the ward or conservatee and of those
legally entitled to support and maintenance from the ward or conser-
vatee.

Corment. Section 2571 continues what appears to be the intended
purpose of the autherity granted by former 3ection 1357.1 insofar as
that section authorized purchase of real property other than for in-

vestment purposes, A purchase under this section requires court author-
ization under Section 2572. Sce also Section 2573 (order authorizing
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purchase of real property). For somewhat similar authority, see Section
2913 (Uniform Veterans' Guardianship Act).

Definitions

Conservator, . 2500
Court, 5 1418
Guardian, - 2500

4041664
Tentatively aApproved -~ Sept. 1977

§ 2572, Perition; hearing; order

2572. {a) To obtain an order of the court authorizing a transac-
tion under this article, the guardian or comrservator, the ward or con-
servatee, or any person interested in the estate, may file a petition
with the court,

(b) Hotice of the hearing on the petition shall be given for the
period and in the manner provided in Chapter 3 {commencing with 3ection
1460) of Part 1., The court may order the notice to be given for a
shorter period or dispensed with.

(c) The court shall hear the petition and any objection thereto and
wmay reguire such additional proof of the fairness and feasibility of the
transaction as the court determines is necessary.

(d) If the required showing is made, the court may make an order
authorizing the transaction and may prescribe in the order the terms and
conditions upon which the tramsaction shall be made,

Lomment. Section 2572 is new. Subdivision (a) is drawn from the
first portiom of former Section 1557 and expands the persons who were
authorlzed to file a petition under former Section 1557, The petition
must be verified. See Section 1450. Subdivision (b} supersedes a
portion of former Sectioms 1557 and 1557.1 and has the effect of requir-
ing 10 rather than five days' notice of the hearing unless the court
shortens the time of notice or dispenses with the notice. The clerk
sets the petition for hearing. See Sectionm 1451, Subdivision (c) 1s
drawn from former Section 1557.1 and 1s wade generally applicable.
Subdivision (d} is drawn from the last sentence of former Section 1557.1
and 1s made generally applicable.
pefinitions

Conservator, % 2500
Court, § 1418
Guardian, i 2500
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(9739
Tentatively - pproved - Sept, 1977

3 2573. Order authorizing purchase of real property

2573. An order authorizing the guardian or conservator to purchase
real property may authorilze the guardian or comservator to join with the
spouse of the ward or conservatee or with any other person or persons in
the purchase of the real property, or amn interest, equity, or estate
therein, in severalty, in common, in community, or in joint tenancy, for
cash or upon a credit or for part cash and part credit. When the court
authorizes the purchase of real property, the court way order the guard-
ian or conservator to execute all necessary instruments and commitments
to complete the iransaction.

Comment. Section 2573 continues the substauce of a portion of
former Section 1557.1.

Definitions

Conservator, § 2500
Guardian, § 2500

19740
Tentatively Approved - Sept. 1977

§ 2574, Order authorizing investment in governmental bonds

2574. An order authorizing Investment in bonds issued by any state
of the United States or of any city, county, city and county, political
subdivision, public corporation, district, or special district of any
state of the United States may autiwrize the guardian or comnservator to
select from among bonds issued by any such issuer, without specifying
any particular issuer or issue of bonds, if the type of issuer 1s des~-
ignated 1n general terms and the order specifies as to such bonds a
minimum guality rating as shown in a recognized investment service, a
minimum interest coupon rate, a minimum yield to maturity, and the date
of maturity within a five-year range.

Comment. Section 2574 continues the substance of a portion of
former Sectiom 1557.

Definitions

Conservator, - 2500
Guardian, § 2500
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3687258
staff Draft - iarch 1973

s_2575. United States and State of California obligations; listed
stocks, bonds, and other securities

2575. {a) Subject to subdivision {c), the guardian or conservator
may lnovest and reinvest funds of the estate in:

{1) Direct obligations of the United Etates, or of this state,
having a maturity at the time of acquisition of not more than five
years.

{2} Stocks, bonds, and other securities which are listed and sub-
ject to purchase and sale on an established stock or bond exchange in
the United States,

(b) Except as specifically limited by order of the court, no au-
thorization, confirmation, or direction of the court need be obtained
for the purchase or sale of:

(1) The obligations described in paragraph (1} of subdivision {(a).

{(2Z) The stocks, bonds, or cther securities described in paragraph
{(2) of subdivision (a} when purchased or sold on the established stock
or bond exchange.

{c) In making investments and reinvestments under this section, the
guardian or conservator shall conform to the "prudent man" investment
rule or continue an lovestment policy of a prudent nature being followed
with respect to the estate of the ward or conservatee at the time of the
appointment of the guardian or conservator and shall take into consider-
ation the circumstances of the estate, indicated cash needs, and, if
reasonably ascertalnable, the date of the prospective termination of the
guardianship or conservatorship.

Comment. Scction 2575 1s new. There were no comparable provisilons
unuer former law, Subdivisions {2) ana (b) =liminate the need for
applying in advance for a court order in case of the investments or
relnvestments described. Subdivision (¢) refers to the "prudent man"
investment rule but qualifies it by requiring consideration of the cir-
cumstances of the estate which wmay vary according to the circumstances
of the particular guardianship or conservatorship involved and consider-
ation of che tiwe when the protective proceedings will or will be likely
to terminate and by permitting a continuation of an investment policy of
a prudent nature previously followed. In permitting investments and
reinvestments (including sales) without a court order {except as specifically

provided in a particular case)}, Section 2575 is consistent with Section
2544 which permits sale of linited States government ohligations and
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listed stocks, bouds, and other securities without authorization, con-
firmation, or dircciilon of the court bui departs from comparable provisions
relating to probate estates which require a court order for the sale of
securities (Prob. Code J ¥7i). 2An investment in a government obliga-

tion, stock, bond, or security that is not one described in Section 2575
may be uade only if cuurt suihorization is obtained under Sections 2570
and 2572,
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G43/142
Article 8. Doctrine of Substituted Judgment

Tentatively Approved - Feb., 1978

§ 2580. Petition for approval of proposed action

2580. (a) The conservator or other interestad person may file a
petition under this article for an order of the court authorizing or
requiring the congervator to take a propesed action for any one or more
of the following purposes:

(1) Benefiting the conservatee or the estate.

(2) Minimizing current or prospective state or federal income,
estate, or inheritance taxes or expenses of administratiom.

(3} Providing gifts for such purposes, and to such charities,
relatives, friends, or other objects of bounty, as would be likely
beneficiaries of gifts from the conservatee.

(b) The action proposed in the petition may include, but is not
limited to, the following:

(1) Making gifts of principal or income, or both, of the estate,
outright or in trust.

(2) Conveying or releasing the conservatee's contingent and ex-
pectant interests in property, including marital property rights and any
right of survivorship incident to joint ténancy or tenancy by the en-
tirety.

{3) Exercising or releasing the conservatee's powers as donee of a
power of appointment.

(4) Entering into contracts.

{(5) Creating for the benefit of the conservatee or others, revo-
cable or irrevocable trusts of the property of the estate, which trusts
may extend beyond the conservatee's disability or life.

(6) Exercising options of the conservatee to purchase or exchange
secutities or other property.

(7) Exercising the rights of the conservatee to elect options and
change beneficiaries under insurance and annuity pelicies or to sur-
render the policies for their cash walue.

(8) Exercising the ripht of the conservatee to elect to take under

or against a will.
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{9) Exercising the right of the conservatee to renounce or disclaim
any interest acquired by testate or intestate succession or by inter
vivos transfer, including exercising the right of the conservatee to
surrender the right to revoke a revocable trust.

(10) Exercising the right of the conservatee to revoke a revocable

trust.

Comment. 7This article (commencing with Section 2580) is new and
codifies the court-recognized doctrine of aubstituied judgment. See
Estate of Christiansen, 248 Cal. App.2d 398, 56 Cal. Rptr. 505 {1967),
Conservatorship of Wemyss, 20 Cal. App.3d 877, 98 Cal. Rptr. 85 {1971),
Section 2580 is drawn frow a porticon of Mass. Amn. Laws, Ch. 201, § 38,
as amended by 1976 Statutes, Ch. 515, effective July 1, 1978. See also
20) Pa. Cons. Stat. Ann. § 4436(b) (Purdom 19756); Uniform Probate Code
§ 5-408(3).

Subdivision {a2) of Section 2587 indieates the three general types
of situations where the doctrine of substituted judgment may be exer-
cised:

(1} Where the action proposed to be taken by the conservator is for
the benefit of the conservatee or the estate.

{2) Where the proposed action is designed to minimize taxes or
expenses of administration.

{3) Where there is a person to vhom the conservatee probably would
have made gifts or provided support from excess funds or assets or where
there are charities or other objects which the conservatee had shown an
inclination to support.

The nonexclusive listing in subdivision (b) of the types of actlons
which may be proposed in the petition is drawn from the Massachusetts
and Pennsylvania statutes and from the Uniform Probate Code provision,
supra. Under former law, the extent to which these types of actilons
could be authorized or required to be taken by the conservator, whether
court approval was required, and the relevant considerations in deter-
mining whether the action should be taken, were matters that were not
covered by statute and the law was uncertain.

In the case of gifts of Incowme from the conservatorship estate,
this article supplements Section 2513 which authorizes payments of sur-
plus income to the ‘next of kin" of the conservatee under certain cir-
cumstances. Gifts of surplus income under this article are not limited
to next of kin.

A petition under this article must be verified. See Section 1450.

Definitions:

Conservator, § 2500
Court, § 1418

0437147
Tentatively Approved - Feb. 1978

§ 2581, HNotice of hearing of petition

2581, ‘lotice of the hearing of the petition shall be given for the
period and in the manner provided in Chapter 3 (commencing with Section

1460) of Part 1 to all of the following:
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{a) The persons required to be given notice under Chapter 3 (com-
mencing with Section 1460) of Part 1.
(b} The persons required to be named in a petition for the ap-
pointment of a conservator.
(¢} So far as is known to the petitioner, any beneficilaries under
the conservatee's will.
(d) Such other persons as the court may order.
Comment. Sectlon 2581 is new., The clerk sets the petition for
hearing. See Section 1451.
043/149
Tentztively Approved - Feb, 1978

§ 2582. Adequate provision for conservatee and dependents required

2582. The court may make an order autherizing or requiring the
proposed action under this article only if the court is satisfled that
the proposed actlon will have no adverse effect on the estate or that
the estate remainlng after the proposed action is taken will be adequate
to provide for the needs of the conservatee and for the support of those
legally entitled to support from the conservatee, taking into account
the age, physical condition, standards of living, and all other relevant
clrcumstances of the conservatee and those legally entitled to support
from the conservatee.

Comment. Section 2582 recognizes that the conservatee and those

legally entitled to support from the conservatee have first claim on the
income and assets of the estate.

Definitions:

Court, § 1418

043/151
Tentatively Approved - Feb. 1978

§ 258B3. Circumstances considered in determining whether to approve
proposed action

2583. In determining whether to aurhorize or require a proposed
action under this article, the court shall take into consideration all
the relevant circumstances, including but not limited to:

{(a) The probability of the conservatee's recovery of sufficient
capaclty to make a disposition of the estate.

(b) The past donative declarations, practices, and conduct of the

conservatee.
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{c) Tho trzite of the zonservateo.

(d) The relationship and intimacy of the prospective donees with
the conservatee, their standards of living, and the extent to which they
would be natural objects of the conservatee's bounty by any objective
test based on such relationship, intimacy, and standards of living.

{e) The wishes of the conservatee,

(f) Any known estatc plan of the conservatee, including the conser-
vatee's will, any revocable trust of which the conservatee is the set-
tlor, and any contract, transfer, or joint ownership airrangement with
provisions for payment or trensfer of benefits or interests at the
conservatee's death tc an~ther or others which the conservatee may have
originated.

(g) The manner in which the estate would devolve upon the conser-
vatee's death, giving consideration to the age and the mental and physi-
cal condition of the conservatee, the prrospective legatees, devisees, or
heirs apparent of the conservatsee, and the prospective donees.

(h) The value, liquicfity, and productiveness of the estate.

(1) The minimization of currcnt or prospective income, estate, or
inheritance taxes, or expenses of administration.

(i) The 1likelihood from all the circumstances that the comservatee
as a reasonably prudent person might take the proposed action if the
conservatee had the capacity to do so.

Comment. Section 2583 gives the court discretion and flexibilicy
in applying the doctrine of substituted judgment under the circumstances
of the particular case. The listing in Section 2583 is not exclusive,
and the weight to be given to any particular matter listed will depend
upon the circumstances of the narticular case. Subdivision (§)} lists a
relevant consideration absent a showing of contrary intent. See Estate
of Christiansen, 248 Cal. App.2d 398, 414, 424, 56 Cal. Rptr. 505, .

{1967) (court will nnt assume *hat the conservatee is abnormally
selfish unless that trait is estahlished). A matter not listed may be
significant in a particular case., TFor exsmple, the conservatee may have
received property from a parent with the understanding that the conser-
vatee would leave the property to the descendents of that parent. Such

an understanding would he 2 circumstance the court should take into
account together with all other relevant zircumstances.

043/155
Tentatively Approved - Feb, 1978

§ 2584, Determination and order

2584, After hearing, the court, in its discretion, may approve,

modify and approve, or disapprove the proposed action and wmay authorize
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or direct the conservator to transfer or dispose of assets or take other

action as provided in the court’s order,

Comment. Sectlon 2584 1s new.

043/165
Tentatively Approved - Feb. 1978

§ 2585. No duty to propose action

2585. Jothing in this article imposes any duty on the conservator
to propose any action under this article, and the conservator 1s not

liable for failure to propose any actiom under this article.

Comment. Section 2535 1s included te make clear that a conservator
is not liable for the failure to propose an estate plan or other action
under this article even though the conservatee, if competent and acting
a8 a reasonably prudent person, would have devaloped an estate plan or
have taken other action in order to minimize taxes and expenses of
administration. The remedy for a person whe believes that some action
should be taken by the conservator under this article is to petition
under Section 2580 for an order requiring the conservator to take such
action with respect to estate planning or gift giving as is set out in
the petition.
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10013

Article 9. Independent Ixercise of Powers

Comment., Article 9 {commencing with Section 259Q) supersedes
former Sections 1853 and 1854. Unlike the former sections which applied
only to conservators, Article 7 applies both to guardians and conserva-
ters, The purpose of the article is to permit the court to authorize an
experieuced and qualified guardian or conservator to exercilse one or
more of the powers to which the article appiies without continually
petitioning the court for authority or approval. In appropriate cases,
use of the authority under this article will save time and expense in
the management of the estate while preserving adequate safeguards
through the requirement of accounting. These provisions, which formerly
were limited to conservators, are extended to guardians because the
considerations that justify the granting of one of the specified powers
to a conservator may justify granting the same power to a guardian in an
appropriate case.

13322
Tentatively Approved in Substance ~ Sept. 1977

§ 2590, Order granting authority for exercise of additional powers

2590, The court may, in its discretion, make an order granting the
guardian or conservator any one or more or all of the powers specified
in Section 2591 if the court determines that, under the circumstances of
the particular guardianship or conservatorshlp, it would be to the
adventage, bonefit, and best interest of the estate to do so. Subject
only to such requirements, conditions, or limitatlons as are specifical-
1y and expressly provided, either directly or by r2ference, in the order
granting the power or powers, the guardlan or conservator may exercilse
the granted power or powers without notice, hearing, or court approval,
confirmation, or instractiors in the neme mznner as the ward or con-
servatee could do 1f possescsed of legal caopacity,

Comment. Section 2570 is based on a portion of the first paragraph
of, and on the reccend sentence of the third paragraph of, former Section
1853, The standard--that the court determine that, under the circum-
stances of the particular guardianship or conservatorship, it would be
to the advantage, benefit, and best interest of the estate to grant the
powar or powers——has been added to indicate that the court is to con-
sider the circumstances of the particular case, the need for the grant
of rhe power or powers, the qualifications of the guardian or conserva-
tor, and the expense of requiring prior court approval in making a
determination whether to make an order under this article. The former
provision that the additional powers may be exercised without regard to

whether other requirements of this code have been complied with has been
revised to allow such powers to be exercised in the same manner as the
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ward or conservatee could do if possessed of legal capacity. Thus, if
gale of real property is authorized, it 1s not necessary to comply with
Article 5 of this chapter since the ward or conservatee would not be
required to do so if competent. itowever, the guardian or coaservator
remains subject to the genmeral duty to use ordinary prudence in the
wanagement of the estate {Section 2501).

The court may wilithdraw eor limit a power previously granted under
this article. See Section 2593. Although, if so ordered, powers may be
exercigsed under this article without notice, hearings, confirmation, or
approval, any sale or purchase of estate property not previously ap-
proved by the court 1ls expressly made subject to review by the court on
the next accounting of the guardian or comservator. See Section 2625,

18323
Tentatively Approved in Substance - Sept. 1977

v 2591, Powers that may be granted

2591. The powers referred to iIn Section 2590 are:

(a) The power to contract for the guardianship or conservatorship
and to perform ocutstanding contracts and thereby bind the estate,

(b) The power to operate at the risk of the estate any business,
farm, or enterprise constituting an asset of the estate.

(c) The power to grant and take optioms.

(d) The power to sell at public or private sale any real or person~
al property of the estate.

(e) The power to create by grant or otherwise easements and servi-
tudes.

(£} The power to borrow money and give security for the repayment
thereof.

(g) The power to purchase real or personal property.

(h}) The power to alter, improve, and repair or raze, replace, and
rebulld property of the estate.

(i) The power to let or lease property of the estate for any
purpose including exploration for and removal of gas, oll, and other
minerals and natural resources and for any period, including a term
commencing at a future time.

(1) The power to lend money on adequate security.

(k) The power to exchange property of the estate.

(1) The power to sell property of the estate on credit if any
unpald portion of the selling price is adequately secured.

{(m) The power to commence and maintain an action for partition.
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(n) The power to exercise stock rights and stock optionms.

{(c) The power to participate 1n and become subject and to consent
to the provisions of any voting trust and of any reorganization, consol-
idation, merger, dissclution, liquidation, or other modification ox
adjustment affecting estate property.

(p) The power to pay, collect, compromise, arbitrate, or otherwise
adjust claims, debts, or demands uwpon the guardianship or conservator-
ship.

{q} The power to employ attorneys, accountants, investment coun-

sel, agents, depositaries, and employees and to pay the expense.

Comment, Section 2591 is based on the second paragraph of former
Section 1853 (additional powers). Under former Section 1853, the court
could authorize a conservator to exerclse certaln powers without the
necessity of obtaining specific vrilor court approval in each case,

Under Section 2590, this authority le broadened to include guardians as
well as conservators,

Some of the additional powers listed in former Section 1853 have
been recodified as powers exercisable without court approval unless the
power is restricted by the court. See Sectlons 2527 (power to vote
shares and securities in person or by proxy), 2528 and 2529 (power to
continue or obtain lnsurance), 2534 (power to pay or compromise taxes),
2531 (power to maintain actlons and proceedings other than partitiom,
and to defend actions and proceedings), 2535 (power to hold and abandon
property). The remaining powers from former Section 1853 are recodified
in Section 2591. The power to commence and malntain an action for
partition is retained in Section 2591 (formerly included in the power to
institute and maintain all actiomns) since court approval is otherwise
required. Section 2532.

The listing of a power in this section does not require the guardi-
an or conservator to obtain an order under this article in order to
exerclae the power. 5See Section 2595(b). In some Ilnstances, a power
listed In this section may be exercised by the guardian or conservator
without prior court approval under another provision of this division.
See, e.g., Section 2555 {(certain leases permitted without court order).
However, the power is listed in this section because, in other instances,
exerclse of the same power requires court approval, and an order under
this article may permit exercise of the power without such prior court
approval, See Section 2533 (leases generally). See also Sectlons 2526
{ordinary repalr and mailntenance of home of ward or conservatee and
dependents), 2533 (compromise of claims and actioms}.

4047668
Tentatively Approved - Sept. 1977

§ 2552, Petition
2592, (a) The guardian or comnservator may apply by petition for an

order under Section 2590,
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(b} The application for the order may be included in the petition
for the appointment or confirmarion of the guardian or in the petition
for the appolntment of the conservator. In such case, the notice of
hearing on the petition shall include a statement that the petition in-
cludes an application for the grant of one or more addirional powers
under this article and shali list the specific power or powers applied
for,

(c) If the application for the order 1s made by perition filed
after the filing of the petition for the zppointment or confirmation of
the guardian or counservator. notice of the hearing on the petition shall
be given for the period and in the mammer prescribed in Chapter 3 {com~
mencing with Section 1460) of Part I.

Comment. Section 25%2 continues the substance of the third sen-
tence of the third paragroph »f former Section 1853 but adds the re-
quirement of the second sentence nf subdivision (b}. Also, former
Section 1353 required notice to be given to the conservatee; under Sec-
tion 1460, notice must be given to the ward if over 12 or to the con-
servatee, but the court nay for good cause dispense with such notice.
For provisions relating to notice to the Director of “‘ental nealth or
the Uirector of Developmental Services under certain circumstances, see

Sectlon 146l. The petitior must be verified. See Section 1450, The
clerk sets it for hearing. See Section 1451,

4047669
Tentatively Approved - Sept. 1977

§ 2593. Withdrawal or subsequent limitation of powers

2593. {(a) The court, on its own motion or on petition, when it
appears to be for the best interests of the ward or conservatee or the
estate, may withdraw any or all of the powers previously granted pursu-
ant to this article or may impose restrictions, conditions, and limita=-
tions on the exercise of such powers by the guardian or conservator.

{b) tiotice of the hearing on = petition under this section shall be
given for the period and in the manner prescribed in Chapter 3 (commenc-
ing with Section 1460) of Part 1.

Comment. Subdivision (a) of Section 2593 continues the substance
of a portion of former Section 1854 except that subdivision (a) permits
the court to continue the grant of the powers subject to such restric-
tions, conditions, and limitations as the court may order. A petition

filed under this section must be verified. Section 1450. Subdivision
{(b) is new.
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404/670
Tentatively Approved - Sept. 1977

§ 2594. Contents of letters; when new letters required

2594, (a) When a power or powers are granted pursuant to this
article, the letters of guardianship or conservatorship shall state the
power or powers so granted and the restrictions, conditions, or limita-
tions, 1f any, prescribed in the order and shall refer to this article.

{(b) When a power or powers are granted by a subsequent order, new
letters shall be issued in the form described in subdivision (a).

(c) If the powers are withdrawn, or if the powers are restricted,
conditioned, or limited by a subsequent order after they are granted,
new letters shall be issued accordingly.

Comment. Subdivigions {(a) and {b) of Sectlon 25%4 continue the
substance of the fourth and fifth sentences of the third paragraph of
former Section 1853 except that the requirement that the letters state
any restrictions, conditions, or limitations is new. Subdivision {c)

contlnues the substance of a portion of former Section 1854 except that
it is conformed to Sectlon 2593, See the Comment to that section.

404/671
Tentatively Approved ~ Sept. 1977

§ 2595. iffect of article

2595, (a) The grant of a power or powers pursuant to this article
does not affect the right of the guardian or conservator to petition the
court as provided in Section 2503 or to petition the court under other
provisions of this code, as to a particular transaction or matter, in
the game manner as 1f the power or powere had not been granted pursuant
to this article,

{(b) Where suthority exists under other provisions of law, either
general or specific, for the guardian or conservator to do any act or to
enter into any transaction described in Sectiou 25%1, the guardian or
conservator may proceed under such other provisions of law and is not
required to obtaln authority under this article.

Comment. Section 2595 is new. Subdivision {(a) continues the
substance of the last sentence of former Section 1853 and makes clear
that the guardian or conservator may submit any transaction or matter to

the court in the same manner as if the power or powers had not been
sranted. See Section 2503 (instructions and confirmation). Subdivision
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(b) is added to make clear that this article does not preclude the
exercise of powers that may exist under other provisions of law. 3See
the last paragraph of the Comment to Section 2591. This was not clear
under prior law. Coumpare Place v. Tremt, 27 Cal. app.3d 526, 530, 103
Cal. Rptr, 841, ___ (1972}, with Olson v. United States, 437 F.2d 9381,

985 {(Ct. Cl. 1971).
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