#F-30.300 2/23/78

Memorandum 78-13

Subject: Study F-30.300 - Guardianship-Conservatorship Revision

The staff had hoped to be able to produce a draft of the entire
tentative recommendation of the guardianship-conservatorship revision
for the March meeting. The task of producing and typing the entire
draft proved to be beyond our capabilities.

We have produced, however, the entire new guardianship-conserva-
torgshlp statute., We attach to this memorandum the portioms of the
statute not previously distributed as attachments to various memorandums
dealing with particular subjects, We will not be considering at the
March meeting the followlng statutory provisions that will be included
in this recommendation: Part 5 (Uniform Veterans® Guardianship Act},
Part 6 (Homesteads and Community Property of Incompetent Persons) and
Part 7 (Miscellaneous Protective Provisions). All of the staff and Mr.
Elmore's resources have been devoted to the material produced for the
March meeting, and we have not had time to devote to further work on the
homestead and community property of incompetent persons portion of the
statute. We expect to present a revised draft on the homestead-com~
munity property at the April meeing. We also need to produce the
preliminary part containing a narrative description of our proposals and
to draft the conforming revisions to the various sections in other
codes.

The staff believes that we should send the basic statute (to be
reviewed at the Marxch meeting) to the State Bar Subcommittee for review
after the March meeting. We will make the changes needed to reflect
Commission decisions at the March meeting before we send the material to
the State Bar Subcommittee. We alsoc believe that it would be useful to
send the State Bar Subcommittee a fairly good summary statement that
would be the equivalent of the preliminary portion of the tentative
recommendation. We would like to do this with the warning that it is
prepared by the staff as a rough working draft and has not been reviewed
by and does not necessarily reflect the views of the Commission. We
believe that the general overview that this background statement would

provide the subcommittee members would greatly aid them in their review



of the draft statute. We would also send the same material to the
Committee of the Californla Land Title Association that has been speclally
appointed to work with us on this project and to other interested groups,
such as banks.

We believe that it will be a substantial task to put together and
check the varlous portions of the statute we will be considering at the
March meeting, to correct auy technical deficiencies, to make revisions
to reflect Commission decisions, and to prepare the background overview
statement. We willl do it as scon as possible after the March meeting.

The staff also suggests that we request that the State Bar Subcom-
mittee provide written comments (reflecting the views of the subcom~
mittee rather than the individual members) to the Commission by June 15
and that we schedule this matter for discussion and resolution at our
July 6~8 meeting and that we invite the members of the State Bar Sub-
committee to sit with us at that meeting.

The recommendation would be approved for printing at the September
meeting and for submlssion to the 1979 Legislature. This goal would
require that the staff produce the remaining portions of the recommendation
and that the Commission consider those portions on a schedule that will
permit us to meet this date.

The attached portions of the statute are presented for review and

approval at the March meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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29182

The Commission's recoumendation would be effectuated by enactment

of the feollowing measures:

An act to add Division 4 (commencing with Section 1400) to, and to

repeal Division & (commencing with Section 1400) and Division 5 (com~

mencing with Section 1701) of, the Probate Code, relating to guard-

ianship, conservatorship, and other protective proceedings.

Ihe people of the State of California do enact as follows:

Tentatively Approved - Sept., 1977

Probate Code 3% 1400-1700 (repealed}. Guardian and ward
SECTIOW 1. uivision 4 (commencing with Section 1400) of che Pro-

bate Code is repealed.

Comment. Former Division 4, Guardlan and “Jard (former Sections
1400-1700), 1is replaced by new Uivision 4 {(Guardianship and Conserva-
torship). The disposition of each repealed section of the former law is
indicated In the Comment to the repealed section. See Appendix to
Recommendation Relating to Guardianship-Conservatorship Revision, 14
Cal., L. Revision Comm'n Reports 501 (1978).

Tentatively Approved - Sept. 1977

Probate Code §5 1701-2207 (repealed). Conservatorship
SEC. 2. Division 5 (commencing with Section 1701) of the Probate

Code 1s repealed.

Comment. Former Divisiou 5, Conservatorship (former Sections 1701~
2207), 1is replaced by new Division 4 {Guardianship and Conservatorship).
The disposition of each repealed section of the former law is indicated
in the Coument to the repealed section. See Appendix to Recommendation
Relating to Guardianship-Conservatorship Revision, 14 Cal. L. Revision
Comm'n Reports 501 (1578).

29/183
Tentatively Approved - Sept. 1977

Probate Code §i 1400-3603 (added). Guardianship, conservatorship, and
other protective proceedings

SEC. 3. Division 4 (commencing with Section l40Q) is added to the

Probate Code, to read:
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DIVISION 4. GUARDIANSHIP, CONSERVATORSHIP, AND OTHER
PROTECTIVE PROCEEDIHNGS

PART 1. DEFINITIONS AND GENERAL PROVISIONS

CHAPTER 1, DEFINITIONS

Tentatively Approved - Sept., 1977

7 1400, Application of definitions

1400. Unless the context otherwise requires, the words and phrases

defined in this chapter govern the construction of this division.

Comment. Section 1400 is new.
Tentatively Approved - Sept. 1977
Technical Staff Revision -~ March 1978
- 1403, Absentee
1403. '"'Absentee' means either of the following:

(a) A member of a uniformed service covered by United States Code,
Title 37, Chapter 10, who is determined thereunder by the secretary con-
cerned, or by the authorized delegate thereof, to be in missing status
is missing status is defined thereiln.

{(b) An emplovee of the United States government or an agency there-
of covered by United States Code, Title 5, Chapter 55, Subchapter VII,
who 15 determined thercecunder by the head of the department or agency
concerned, or by the authorized delegate thereof, to be in nissing
status as missing status is defined therein.

Comment. Sectlon 1403 continues the definition of “absentee’ con-

tained in former Sectiom 1751.5. '‘Secretary concerned”" is defined in
Section 1430.

Wote. The term "absentee’ is used in Sections 1803, 1813, 1840-
1844, 1864, and 3500-3508. See also Section 1479,

18/431
Tentatively Approved - Sept. 1977

§ 1406. Account _in an insured savings and loan association

1476, "Account in an insured savings and loan assoclation' means

any of the following:

{a) Shares issued by a federal savings and loan association.
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{b) Investment certificates issued by a state-chartered building
and loan association or savings and loan associatlon doing business in
this state which is an "lInsured institution” as defined in Title IV of
the Jational Houslng Act.

(c) Shares issued by a state-chartered building and loan associa-
tion or savings and loan assoclation doing business in this state which
does not issue investment certificates and which is an "insured institu-
tion" as defined in Title IV of the National Lousing Act.

Comment. Section 1406 continues the substance of the fourth para-
graph of former Section 1510.

ilote. The phrase "account in an insured savings and loan associ-
ation" 1s used in Sections .

29185
Tentatively Approved - Jan. 1978

¢+ 1412, Conservator of the estate; conservatorship of the estate

1412, "Conservator of the estate' includes a conservator of the
person and estate and “conservatorship of the estate"” includes conserva-
torship of the person and estate and as so used the terms refer to those
agpects of a conservatorship of the person and estate which relate to
the estate.

Comment. Section 1412 is new and avoids the need, when referring
to a conservator of the estate, to refer to a conservator of the "estate

or of the person and estate'" as was sometimes done under prior law.
See, e.g,, former Sections 1302, 1852, 1853, 1901, 2204.

Tentatively Approved -~ Jan. 1978

$ 1415. Conservator of the person; conservatorship of the person

1415, ‘''Conservator of the person" includes a conservator of the
person and estate and ‘‘conservatorship of the person” includes con-
servatorship of the person and estate and as so used the terms refer to
those aspects of a conservatorshilp of the person and estate which
relate to the persom,

Comment. Section 1415 is new. See the Comment to Section 1412,
The definitions provided in Section 1415 do not apply if the context

otherwise requires. See Section 1400. For an example of where the
context otherwise requires, see Section 2322,
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Tentatively Approved -~ Sept. 1977

§ 1418. Court
1418. In the case of a guardianship or conservatorship proceeding,

"court' means the court in which the guardianship or conservatorship

proceeding is pending.
Comment. Section 1418 is new. This definition does not apply
where the context otherwlse requires. See Section 1400, For examples

of where the context otherwlse requires, see Sections 1452, 1512, 2215,
2803, and 2503.

3 1421, [FReserved]

29186
Tentatively Approved - Jan. 1978

§ 1424. Guardian of the estate; guardianship of the estate

1424, "Guardian of the estate" includes a guardian of the persom
and estate and "guardianship of the estate' includes guardianship of the
person and estate and when so used the terms refer to those aspects of

a guardianship of the person and estate which relate teo the estate.

Comment. Section 1424 is new. See the Comment to Section 1412.
and 1415, ’

Tentatively Approved - Jan. 1978

§ 1427. Guardian of the person; guardianship of the person

1427. ™Guardian of the person” includes a guardian of the person
and estate and "guardianship of the person” includes guardianship of the
person and estate and when so used the terms refer to those aspects of

a guardianship of the person and estate which relate to the person.

Comment. Section 1427 is new. See the Comments to Sections 1412
and 1415,

Tentatively Approved - Sept. 1977

§ 1430, Secretary concerned

1430. "Secretary concerned" has the same meaning as defined in
United States Code, Title 37, Section 101.

Comment, Section 1430 continues the substance of subdivision (b)
of former Section 1751.5.

Hote. The phrase "secretary concerned" is used in Section 1403.
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Tentatively Approved - Sept., 1977

-

5 1433, ©Shares of an insured credit union

1433, "Shares of an insured credit union' means shares issued by a
credit union, elther federally chartered or state licensed, which are

insured under Title II of the Federal Credit Union Act.

Comment. Sectilon 1433 continues the substance of the fifth para-
graph of former Section 1510.

dJote. The phrase "shares of an insured credit union” 18 used in
Sections .

26962
Tentatively Approved - Sept. 1977

¢ 1436, Single-premium deferred annuity

1436, "Single-premium deferred annuity' means an annuity offered
by an admitted life insurer for the payment of a one-time lump-sum
premium and for which the insurer neither assesses any initial charges
or administrative fees against the premium paid nor exacts nor assesses
any penalty for withdrawal of any funds by the annuitant after a period
of five years.

Comment. Section 1436 continues the substance of the sixzth para-
graph of former Section 1510.

Tentatively Approved - Sept., 1977

§ 1439, Trust company

1439. “Trust company” means a trust company authorized to transact
a trust business in this state.
Comment. Section 1439 1s based on a portion of former Sectiom

1405.1, The definition avoids the need to repeat the words "authorized
to transact a trust business in this state'" in various sections.
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CHAPTER 2., GENERAL PROVISIONS

Tentatively Approved - Sept. 1977

§ 1450, Petitions, accounts, and inventorles and appraisements to
be verified

1450, Except as otherwise specifically provided, a petition,
application, account, or inventory and appraisement filed under this
division shall be wverified.

Coument. Section 1450 is new. It establishes a general require-
ment that supersedes various provisions of the former guardianship and
conservatorship statutes that required that petitions, applications,
accounts, and inventories and appraisements be verified. TFor an excep~
tion to Section 1450, see Section 2643,

29188

Tentatively Approved - Sept. 1977

o

¥ 1451, Clerk to set matters for hearing

1451. %When a petitlon or other paper which requires a hearing is
filed with the clerk of the court pursuant to this division, the clerk

shall set the matter for hearing.

Comment., Section 1451 is based on a portion of Section 1200, which
was made applicable to guardlanship and conservatorship proceedings by
former Sections 1606 and 1702. Section 145! supersedes comparable
provisions in various sectlons of the former guardianship and conserva-
torship statutes and establishes a general requirement that the clerk of
the court set petitions filed under this division for hearing. The
requirement of some provisions of the former statutes that petitions be
set for hearing "by the court” has not been continued. Although ordi-
narily petitions will be heard by the court, in some cases the right to
a jury trial exists unless waived. See, e.g., Sections 1827, 1863.

21978
Staff Draft - March 1978

§ 1452. Trial by jury
1452. Except as otherwise specifically provided, there is no right

to trial by jury in proceedings under this divisiom.

Comment. Section 1452 is new and eliminates the ambiguity under
former law as to whether there was a right to jury trial when the stat-
ute was silent on the question., See, e.g., Budde v. Superior Court, 97
Cal. App.2d 615, 218 P.2d 103 (1950) (guardianship of incompetent adult);
W. Johnstone & G. Zillgict, California Conservatorships ¥ 2.26, at 44
(Cal. Cont. %d. Bar 196%). The effect of Section 1452 is to narrow
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somewhat the situations in which the right to jury trial will exist in
conservatorship proceedings. As under prior law, the right to jury
trial is continued In a hearing on a petition for appointment of a
conservator (see Section 1827) or for termination of conservatorship
(see Section 1863). See also Section 2917 (Uniform Veterans' Guard-
ilanship Act). However, unlike former law, there is no longer a right to
Jury trial on a petition for removal of the couservator (see former
Section 1951, W. Johnstone & G. Zillgitt, supra § 7.8, at 264) or on a
petition to transfer the conservatorship proceeding to another county
(see I\, Johnstone & G. Zillgitt, supra § 2.26, at 44).

Section {3851] grants a right to trial by jury on the issue of
alleged incompetency in a proceeding for court approval of a single
transaction affecting community or homestead property. The former
statute did not contain a comparable provision.

Tentatively Approved - Sept. 1977

§ 1453. Guardian ad litem
15453. The provislons of this division do not limit the power of

any court to appoint a guardian ad litem to protect the interests of any

minor or incompetent person.

Comment. Section 1453 continues the substance of former Section
1607, but the reference to "insane' persons and the former language "in
an action or proceeding therein" have been omitted as unnecessary. For
provisions relating to a pguardian ad litem, see {ivil Code Sectlon 42
and Code of Civil Procedure Sections 372-373.5.
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4047987
Tentatively Approved - Jan. 1978

CHAPTER 3. +OTICE OF HEARING

§ 1460. .uotice of hearing generally

1460. (a) Subject to Section 1461, 1f notice of hearing is re-
quired under this division but the applicable provision does not fix the
manner of giving notice of hearing, the notice of the time and place of
the hearing shall be given at least 10 days before the day of the hear-
ing as provided in this section.

(b} The clerk of the court shall cause the notice of the hearing to
be posted at the courthouse of the county where the proceedings are
pending.

{c) The petitioner (which includes for the purposes of this section
a person filing an account, report, or other paper) shall cause the
notice of hearing to be malled or personally delivered to each of the
following persons (other than the petitioner or persons joining in the
petition):

(1) The guardian or conservator,

(2) The ward if over the age of 12, or the conservatee, unless the
court for good cause dispenses with such notice.

(3} The spouse of the ward or conservatee, 1f the ward or conserva-
tee has a spouse, unless the court for good cause dispenses with such
notice.

(d) Nothing in this section affects requirements for notice to a
person who has requested special notice pursuant to Chapter 9 (com-
mencing with Section 2700) of Part 4.

Comment., Section 1460 is based on portions of Section 1200 which
under prior law was incorporated and made applicable to guardianship and
conservatorship proceedings by various sections. Absent a request for
speclal notlce, the notice requirement under prior law apparently re-
quired notice only to the guardian or conservator. Under Section 1460,
notice also 1s required to be given to the ward (if over the age of 12)
or the conservatee and to the spouse of the ward or conservatee (if the
ward or conservatee has a spouse) unless the court for good cause dig-
penses with such notice. Any interested person may receive notice of

certain specified matters by filing and serving a request for special
notice under Section 2700.

The provision in Section 1200 for malling of notice to the county
seat when a wmailing address is not known is not carried over into
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Section 1460; but, where the court determines that the notice otherwise
required is insufficient under the particular circumstances, the court
may require under subdivision (b} of Section 1462 that further or addi-
tional notice be given as the court requires.

The court may dispense with the notice required by paragraphs (2)
and (3) of gubdivision (¢} where good cause is shown. This authority
will permir the court te dispense with notice, for example, where the
person specified to recelve the notice is in such a mental or physical
condition that giving the person notice would be useless or detrimental
to the person or where the vwhereabouts of the person is unknown.

The court may for good cause shorten or lengthen the 10-day notice
required by this section. Section 1462,

Subdivision (d) 1s included to make clear that the provisions of
this section have no effect on the requirements for notice to a person
who has requested special notice. Any notice required under Chapter 9
{comnencing with Section 2700) of Part 4 is in addition to the notice
required under this section. Thus, although the court may have dis-
pensed with notice to the ward or comservatee under Section 1460, the
ward or conservatee may still request specilal notice under Chapter 9 and
is thereafter entitled to receive special notice. S5See Section 2700 and
the Comment thereto.

Section 1460 does not deal with the effect of giving notice or the
failure to receive notice. See Section 1464(b) and Comment thereto.
Proof of the glving of notice shall be made at or before the hearing as
provided in Section l464,.

Definitions
Court, - lals
NOTE. THE COMMISSION PARTICULARLY SOLICITS COMMENTS ON THE ADVIS-

ABILITY OF COSTINUING THE POSTING REQUIREMENT SET FORTH IN SUBDIVISION
(b) OF SECTIOR 1460,

4047991
Tentatively Approved - Jan. 1978

End

5 l4bl, sotice to Director of Mental lealth or Director of Develop-
nental Services

1461, (a) As used 1in this section, "director"” means:

{1} The Director of Mental iealth when the state hospital referred
to in subdivision (b} is under the jurisdiction of the State Department
of .ental Health.

(2) The birector of Developmental Services when the hospital re-
ferred to in subdivision (b} is under the jurisdiction of the State
vepartment of wevelopmental Services,

(b) Except as provided in subdivision (c), notice of the time and

place of hearing on any petition, account, or other paper filed in the
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proceeding, and a copy of the petition, account, or other paper, shall
be malled or delivered to the director at the director's office in
Sacramento at least 15 days before the hearing if both of the following
requirements are met:

{1) The ward or comservatee 1s or has been during the guardianship
or conservatorshlp proceeding a patient in or on leave from a state
hospital under the jurisdiction of the State Department of liental Health
or the State lepartment of Developmental Services.

{2} The petition, account, report, or other paper is filed under
any one or more of the following provisions: Section 1510, 1320, 1lé6l,
2211, 2503, or 2513; Article 5 {commencing with Section 2540) of Chap-
ter 6 of Part 4; Sectlon 2580, 2592, 2620, or [3406 of prior draft].

{c) If the ward or conservatee has been discharged from the state
hospital, the director, upon ascertaining the facts, may file with the
court a certificate stating that the ward or conservatee is not indebted
to the state and wailve the giving of further notices under this section.
Upon the filing of the certificate of the direector, compliance with this
sectlon thereafter 1s not required unless the certificate 1s revoked by
the director and notice of the revocation is filed with the court.

{d) The statute of limitations does not run against any claim of
the State Department of :lental iiealth or the State Department of bevel-
opmental Services against the estate of the ward or conservatee for
board, care, maintenance, or transportation with respect to an account
that is settled without gilving the notice required by this section.

Comment, Subdivision (b} of Section 1461 generalizes various pro-
visions scattered throughout the former guardianship and conservatorship
statutes. Subdivision (c) continues former Sections 1554.1 and 1906 but
adds a provision for revoking the certificate and substitutes the "di-
rector" for the “Attorney General® as the one executing the certificate.
Subdivision (¢} supersedes former Section 1906. Subdivision {d) contin-
ues the last sentence of former Sectlon 1554 and supersedes the broader
provision of the last sentence of former Section 1905. For other provi-
sions concerning notice to the Director of lfental ““ealth or the Director
of Levelopmental Services, see Sections 1543, 2611, and 2621.
Definitions
Court, & 1418
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15349
lentatively Approved - Jan. 1578

- 1462, Court may extend or shotten time for notice or require
additional notice

1462, (a) Except for the notice required by Sectiomn 1511 or 1822,
the court may for good cause shorten the time for giving any notice
requlred by this division,

(b) Where the court determines that the notice otherwise required
under this division is insufficient in the particular circumstances, the
court may require that further or additional notice, including a longer

period of notice, be given as the court requires.

Comment. Section 1462 supersedes the last clause of former Sec-
tion 2001 (conservatorship). The provision of former Section 2001
authorizing the court to dispense with notice is not continued in Sec~-
tion 1462, Under former Section 2001, it appears that the court's
authority to dispense with or shorten time for notice was limited to
cases in which notice was not prescribed directly by the conservatorship
provisions. See V. Johnstone & G. Zillgitt, California Conservatorships
§ 2.5, at 30 (Cal. Cont. Ed, sar 1968). For provisions authorizing the
court to dispense with notice in particular situations, see Sections
1460(c) (2)-(3), 2250, 2255(b), 2572(b), and 2653{(b).

The provision in subdivision (a) authorizing the court to shorten
the time for any notice required by this division is based on Section
1005 of the Code of Civil Procedure and broadens the court’s limited
authority under prior law, See W. Johnstone & G. Zillgitt, supra.

Subdivision (L} continues the last portion of the last clause of
former Section 2001, with the addition of lanpuage adapted from Section
1204. The authority of the court to require a longer period of notice
is made explicit, 'This authority was implied under former law. See U.
Johnstone & G. Zillgitt, supra,

Definicions

Court, § 1418

15643
Tentatively Approved - Jan. 1978

5 1463. Form of notice

1463, {a) When notice of the time and place of hearing is requirec
to be given by any provision of this division, the notice shall be in
the form prescribed by the Judiciazl Council.

{b) Section 1201 does not apply to proceedings under this division.
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Comment, Section 1453 is new. Subdivision (a) requires that the
Judicial Council form of notice of hearing be used. Compare Section
1200.1 (estates of deceased persons). See alsoc Cal. Const., Art. VI,
¢ 6 (Judicial Council shall adopt rules for court adwinistration, prac-
tice, and procedure}; Govt. Code . 68511 {Judicial Council may prescribe
by rule the form and content of forms used in the courts of this state).

Subdivision (b) constitutes an exception to Section 2100 which
applies the provisions of Ulvision 3 (commencing with Section 3003) to
proceedings under this division when no specific provision of this
division is applicable. Section 1201 relates to additional notice by
publication in case of a petition for leave to sell, or to pive, an
option to purchase a mining claim or real property worked as a mine, or
for leave to borrow money or execute a mortgage or deed of trust or give
other security, or for leave to execute a lease or sublease,

4047992
Tentatively Approved - Sept. 1977

§ 1464, Proof of giving of notice
1464, (a) Proof of the giving of notice under this division shall

be made at or before the hearing to the satisfaction of the court. Such
proof may be made by, but is not limited to, the followilng means, as
applicable:

(1) Proof of notice by personal delivery may be made by the affida-
vit of the person making such delivery showing the time and place of
delivery and the name of the person to whom delivery was made.

(2) Proof of malling may be made in the manner prescribed in Sec-
tion 101i3a of the Code of Civil Procedure,

(3) Proof of posting may be made by the affidavit of the person who
posted the unotice,

(4) Proof of publication may be made by the affidavit of the pub-
lisher or printer, or the foreman or principal clerk of the publisher or
printer, showing the time and place of publication.

(5) Proof of notice, however given, may be made by testimonial
evidence presented at the hearing.

(b) If it appears to the satisfaction of the court that notice has
been regularly glven or that the party entitled to notice has waived it,
the court shall so find in its order, and such order, when 1t becomes
final, is conclusive on all persons.

Comment. Section 1464 is based on the last sentence of Section

1200, but subdivision (a) of Section 1464 makes clear that proof of
notice is allowed at or before the hearing and specifies the manner of
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proof. Paragraph (1) is adapted from subdivision {(a) of Section 417.10
of the Code of Civil Procedure. Paragraph {(2) continues existing prac-
tice. See W. Johnstone & G. Z21llgitt, California Conservatorships

§ 2.16, at 37 (Cal. Cont. Ed. Bar 1968)., Paragraph (3) also continues
existing practice. See W. Dorsey, uotice and Procedure, in 1 California
Decedent bstate Administratcion 7 20.12, at 785-86 (Cal. Cont. Ed. Bar
1971). Paragraph (4) is adapted from subdivision (b) of Saction 417.10
of the Code of Civil Procedure. Paragraph (5) is new but continues
existing practice. See W. Johnstone & G. Zillgitt, supra § 2.13, at 37.
A declaration way be used in lieu of an affidavit required by this
section in many instances. See Code Civ. Proc. § 2015.5.

Subdivision (b} is the same as the last portion of the last sen-
tence of Section 1200, The case law has developed exceptions to the
rule of conclusfveness stated in Section 1200 and duplicated in subdi-
vision {b) of Section l464, See, e.g., State v, Broderson, 247 Cal.
App.2d 797, 56 Cal. Rptr. 58 (1967) (finality of decree not protected by
niotice given because of presence of extrinsic fraud). See also Estate
of Clarke, 66 Cal.2d 142, 424 T.2d 337, 56 Cal. Rptr. 897 (1967); Estate
of Reed, 259 Cal. App.2d 14, 66 Cal. Zptr. 193 (1968). The provision in
subdiviasion (b) for waiver of notice is derived from former Section
2005.

As to proof of gilving notice in response to requests for special
notice and the effect of the court's order, see Section 2703.

Definitions
Court, & 1418

Ich3-6



405/462
CIAPTER 4, TRANSITIONAL PROVISIONS

Note. This chapter is drafted on the assumption that the proposed
legisiation will be submitted to the 1979 legislative session and will
become operative on January 1, 149B1.

405/464
Tentatively Approved - Jan. 1973

§ 14720, Definitions
1470, As used in this chapter:

{(a) "Operative date" means January 1, 1981.
{b) "Prior law" means the applicable law in effect on December 31,
1980,

Comment. Section 1470 is new.

4057466
Tentatively Approved - Jan. 1978

i 1471, Operative date

1471, This division becomes operative on January 1, 1981,

Comment., Section 1471 defers the operative date of this division
for one year in order to allow sufficient time for interested persons to
become familiar with the new law and for the development of the neces-
sary forms by the Judicial Council.

405/480
Tentatively Approved - Sept. 1977
5 1472. ¥ffect on existing puardlanships and conservatorships

generally
1472, Subject to Section 1476, a guardianship or conservatorship

in existence under this code on the operative date continues In exist-

ence and is governed by this division.

Comment. Section 1472 states the general rule that the enactment
of this division and the repeal of prior law governing guardianships and
congervatorships does not affect the existence of guardianships and con-
servatorships formed under prior law. However, on and after the opera-
tive date such guardianships and conservatorships are no longer governed
by prior law but by this division. For an exception to this general
rule, see Section 1475.

Definiticns
Operative date, & 1470
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405/758
Tentatively Approved - Sept. 1977

§ 1473. Effect on bonds, security, and other obligations

1673. The bonds, security, and other obligations in effect im-
mediately prior to the operative date shall continue to apply after the
operative date just as if filed, issued, or incurred under this division

after the operative date.

Comment. Section 1473 is consistent with the general rule stated
in Section 1472.

Definitions
Operative date, § 1470

405/759
Tentatively Approved ~ Sept. 1977

§ 1474, Appointments or confirmations made under prior law

1474, The changes made in prior law by this division on and after
the operative date in the standards for appointment or confirmation of a
guardian shall not affect the validity of any nomination, appointment,
or confirmation made under prior law, but any appolntment or confir-
mation after the operative date is governed by this division.
Comment. Secticn 1747 is consistent with the general rule stated
in Section 1472.
Definitions
Operative date, § 1470
Prior law, % 1470
405/760
Staff Draft - !larch 1978

5 1475, Pending matters arising under prior law
1475, Subject to Section 1476:
{a) Any petition, application, accounting, defense, or other matter

instituted or maintained before the operative date shall be continued
under this division, so far as applicable, unless in the opinion of the
court application of a2 particular provision would substantially inter-
fere with the effective conduct of a matter in progress or wirh the

rights of the parties or other interested persons, in which case the
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particular provision does not apply and the law applicable thereto prior
to the operative date applies.

(b) If any right or remedy is abrogated or substantially curtailed
by the provisions of this division after the operative date, the person
entitled to such right or remedy shall have one year after the operative
date in which to commence enforcement thereof under prier law,.

Comment. Section 1475 constitutes a limited exception to the
general rule stated in Section 1472,

Definitions
Operative date, § 1470
Prior law, § 1470
4057761
Tentatively Approved - Sept. 1977

§ 1476, i:ffect on guardianships of adults and married minors

1476. (a) A guardianship of an adult, or a guardianship of the
person of a married minor, in existence under this code on the operative
date shall be deemed to be a conservatorship and 1s governed by the pro-
visicns of law applicable te conservatorships without applicaticn or
order, whether or not the letters of guardianship or the title of the
proceeding are amended as provlded in this chapter.

{b) A conservatee subject to conservatorship described in subdivi-
sion (a) shall be deemed to have been judiclally determined to lack
legal capacity as provided 1n Section 1831 unliess otherwise ordered by
the court,

(c) The validity of transactions and acts of a guardian or con-
servator shall not be affected by a misdescription of the office, nor
ghall any judgment, decree, or order of the court be invalidated by any
such misdescription,

Comment. Section 1476 continues in effect as conservatorships all
guardianships for adults and for the person of married minors estab-
lished under prior law. It preserves the effect of the creation of a
guardianship under prior law, which renders the ward incapable of
making a valld contract. :Hellman Commercial Trust & Sav. Bank v. Alden,
206 Cal. 592, 604-05, 275 P. 794,  (1929). However, such a person 1s
not deemed to lack capacity to make decisions concerning necessary
maedical treatment unless the court orders otherwise, See Section 2405.
See alsc Section 1831.

Section 1831 permits the court to order that the conservatee lacks

the power to enter into specified types of transactions or any trans-
action in excess of a gpecified amount., If the court removes entirely
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the disability imposed on the conservatee by this section, the conserva-~
tee will have the limited power to comntract provided by Section 2527.
See Board of Regents State Unlvs. v. Davils, 14 Cal.3d 33, 41, 533 P.2d
1047, (1975},

Definitions
Operative date, 7 1470

405/762
Tentatlvely Approved ~ Sept. 1977

§ 1477. Amendment of letters of existing guardianships

1477, Unless the court otherwise orders, the letters of guard-
lanship in exdstence immediately preceding the operative date with
respect to guardianships described in Section 1476 shall be amended at
or before the time of the court's next biennial review as provided in
Section 1850 to reflect that the conservatee lacks legal capacity.
iHoncompliance with this section does not alter the effect of Section
1476 and gives rise to no penalty.

Comment, Sectlon 1477 requires amendment of letters of conserva-
torship to indicate whether the conservatee (formerly a ward) lacks
capacity. This requirement implements Section 1476.

Definitions
Operative date, § 1470

404/935
Tentatively Approved - Jan, 1975

5 1478. Effect on nomination by adult of a guardian

1478. If, under prior law, an adult has in a written instrument
nominated a person to serve as guardian if a guardian is in the future
appointed for such adult, such nomination shall be deemed to be a nomi-
nation of a conservator, This section applies whether or not the writ-
ten Iinstrument was executed in the same manner as a witnessed will so
long as the person executing the instrument had at that time sufficient
capacity to form an intelligent preference.

Comment. Section 1478 ensures that a nomination of a guardian made
under former Sectlon 14563 will be given effect under the new law (Sec~
tion 1410).

Under Section 1810, a conservator may be nominated in a written

instrument whether or not the instrument is executed in the same manner
as a witnessed will, The second sentence of Section 1473 applies the

Ichb-4



same standard to a written imstrument executed under prior law and pur-
porting to nominate a guardian, even though the instrument may not have
met the stricter requirement of former Section 1463.

Definitions
Prior law, § 14790

405/764
Tentatively Approved - Sept. 1977

2 1479, HReferences in statutes

1472. {(a) When used in any statute of this state with reference to
an adult or to the person of a married minor, "guardian' means the
conservator of thact adult or the conservator of the person in case of
the married wminor.

(b) Any reference in the statutes of this state to the term "abw-
sentee” or “secretary concerned” as defined in former Section 1751.5 of
the Probate Code shall be deemed to be a reference to the definitions of
those terms in this division.

{c) Any reference in the statutes of this state to the terms "ac-

" "ghares of an insured

count in an insured savings and loan association,
credit union,”" or "single-premium deferred ammuity" as defined in former
Section 1510 of the Probate Code shall be deemed to be a reference to
the definitions of those terms in this division.

Conment. Section 1479 is intended to conform references made
obsolete by the enactment of this division in cases where conforming
changes were not made in the veferences through inadvertence.

405/765

Tentatively Approved = Sept. 1977

2 1480. Pules of Judicial Council
1480. The Judicial Council may provide by rule for the orderly

transition of pending proceedings on the operative date, including but

not limited to amendment of the ticle of the proceedings and amendment

of, or issuance of, letters of guardianship or conservatorship.
Comment. Section 1480 makes clear the authority of the Judicial

Council to prescribe rules prior to the operative date for the orderly

transition of pending proceedings on the operative date.

Lefinitious

Operative date, : 1470
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jon
FART 2. GUARDIANSHIP

CHAPTER 1. APPOINTMENT

Article 1. Appolntment of Testamentary Guardian

Tentatively Approved - Sept., 1977

£ 1500, Appointment of general testamentary guardian by parent
1500. (a) Either parent of a minor child, living or likely to be

born, may by will or by a signed writing appoint a guardian of the
person of the child, or a guvardian of the estate of the child, or both,
to take effect upon the death of the appointing parent.

(b} Unless the other parent is dead or incapable of consent, the
written congent of the other parent is required for an appolntment under
this section 1f that parent's cousent would be required for an adoption
of the child,

Comment. Section 1500 continues the substance of former Section
1403 but substitutes a broader provision authorizing a parent to appoint
a testamentary guardian by a "signed writing" for the former narrower
provision authorizing the appoirtment by deed. '"Signed writing" in-
cludes but Is breader than "deed.” The word "gencral" which appeared
before the word "guerdian' in former Szction 1403 has been omitted as
unnecessary. For cases in which comsent of a parent to adoption of a
child is required, see Civil Code Sectione 223-224, As to when the
appointment becones effective, see Section 1502. See alae Sectiomns 2104
{several guardians for one ward), 21C5 (une guardian for several wards).

3074

Tentatively Approved - Sept. 1977

§ 1501. Appointment of special testamentary guardian

1501. {a) A parent may by will or by a signed writing appoint a
guardian for the property of any miror child, living or likely to be
born, which the child pay take from the pareant by the will or by succes-
sion.

{(b) Any person may by will appoint a guardian for any property of a
minor, living or likely to be born, which the minor may take from such
person by the will.

{c) A guardianship created pursuant to this section may coexist
with a general guardianship, in which case the guardian appointed pur-
suant to this section contrels the property referred to in this section

and the general guardian controls the balance of the estate.
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Comment. Subdivisions (a) and (b) of Section 1501 continue the
substance of former Section 1402 but subatitute a broader provision
authorizing a parent to appeint a special testamentary guardian by a
"sipgned writing'" for the former narrower provision authorizing the
appointment by deed. "Signed writing" includes but is broader than
"deed.” As to when the appointment becomes effective, see Section 1502.
See also Sections 2104 (several guardians for one ward), 2105 (one
guardian for several wards). Subdivision {c) 1is new and codiffes the
rule set forth in Guardianship of Joaquin, 168 Cal. App.2d 99, 335 P.2d
507 (1959).

The word "succession” in subdivision (a) of Section 1501 is synony-
mous with “"descent"; it excludes those who take by gift or any form of
contract. In re Welfer, 110 Cal. App.2d 262, 242 P.2d 655 (1952).

Yhere a parent attempts to appoint a general guardian of a child,
as authorized by Section 1500, but the appointment does not satisfy the
requirements of Sectlon 1500 because the written consent of the cother
parent is required but not obtained, the appointment may nevertheless
satisfy the requirements of Section 1501 and permit appointment of a
guardian with respect to the property of the appointing parent that the
child takes by will or succession from that parent. Guardianship of

Joaquin, supra.

4253
Tentatively Approved - Sept. 1877

¢« 1502, When appointment effective

1502. An appointment under this article 1s effective only if both
of the following requirements are met:

(a} The appointment is confirmed by the court under Article 2 {com—
mencing with Section 1310).

(b) The person appointed satisfies the requirements of Sectior
2300.

Comment. Sectiom 1502 1s new and makes clear that an appointwent
of a general or speclal testamentary guardian under this article is sub-
ject to court confirmation under Article 2. 3See the Comments to the
sections in that article. The person appointed must also satisfy the
requirements of Section 2300 (oath and, if required, bond). A testamen-
tary guardlan is not required to file a bond unless regquired by the
court. See Section 2324,

Definitions

Court, & 1418
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287773
Article 2. Court Appointment or Confirmation Generally

Tentatively Approved - Jan. 1978

§ 1510. Petition for appointment or confirmation

1510. (a) A relative or other person on behalf of the minor, or
the minor 1f 14 years of age or colder, may file a petition for the
appointment or confirmation of a guardian of the minor.

(b) The petition shall request that a guardian of the person or
estate of the minor, or both, be appointed or confirmed, shall specify
the proposed guardian, and shall state that such appointment or confir-
mation is necessary or convenient.

(¢) The petition shall set forth, so far as known to the peti-
tioner, the names and residence addresses of all of the following:

{l) The parents of the proposed ward.

(2) The person having the care of the proposed ward.

(3) The relatives of the proposed ward within the second degree.

{(4) In the case of a guardianship of the estate, the spouse of the
proposed ward.

(d) If che proposed ward is a patient in or on leave of absence
from a state institution under the jurisdiction of the State Department
of Hental Health or the State Department of Developmental Services and
that fact is known to the petitioner, the petition shall state that fact
and name the institution.

(e) The petition shall state, so far as is known to the petitioner,
whether or not the proposed ward is receiving or is entitled to receive
benefits from the Veterans Administrationm.

Comment. Subdivision (a) of Section 1510 continues the substance
of the second sentence of subdivision (a) of former Section 1440. 1In
authorizing a petition for confirmation of a testamentary guardian ap-
pointed under Section 1500 or 1501, subdivision (a) continues the sub-
stance of the last sentence of former Section 1403,

The ''necessary or convenient" standard of subdivision (b) is taken
from the first sentence of subdivision (a) of former Section 1440. The
requirement that the petition specify the proposed guardian is new but
continues former practice. See Petition for Appolntment of Guardian of
Minor (Form Approved by Judicial Council of California, effective Janu-
ary 1, 1976).

Subdivision (c) i1s new and 1s drawn in part from the second sen-
tence of former Section 1754 {comservatorship)., This subdivision will
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facilitate compliance with the notice requirements of Section 1511. The
subdivigion continues existing guardianship practice except that the
former practice 1s broadened to include relatives within the second
degree who reside outside of California and the spouse of the minor.
(Note that a guardian of the person may not be appointed for a married
minor. See Section 1515.) See Petition for Appointment of Guardian of
Minor (Form Approved by the Judiclal Council of California, effective
January 1, 1976).

Subdivision {(d) continues the substance of a portion of former
Section 1461.3. Subdivision (e} 1s new, and is based on the penultimate
sentence of former Section 1754 (conmservatorship) and on former Section
1655 (Uniform Veterans' Guardianship Act).

A petition for appointment or confirmation of a guardian must be
verified. See Section 1450. For additional requirements concerning the
petition in cases of certain nonrelative guardianships, see Sections
1541 and 1542. See also Sections 2104 (several guardians for one ward},
2105 (one guardian for several wards). As to appeintments to fill
vacancies, see Szction 2106. For provisions for notice to the Director
of Mental Lealth or the Mrector of Levelopmental Services in certain
cases, see Sectlon 1461,

30/930

Tentatively Approved - Jan, 1978

£

§ 1511, .otice of hearing

1511. (a) Except as provided in subdivisions {f) and (g}, notice
of the time and place of the hearing om the petition for the appointment
or confirmation of the appeintment of a guardian shall be given at least
15 days before the hearing as provided in this section. The notice
shall be accompanied by a copy of the petitiom.

{(b) The notice shall be served in the manner provided in Section
415.10 or 415.30 of the Code of Civil Procedure, or in such manmner as
may be authorized by the court, on all of the following:

(1) The proposed ward if 12 years of age or older.

(2) The person having the care of the proposed ward.

(3) The parents of the proposed ward.

{c) Hotice shall be given by mail sent to their residence addresses
stated in the petition, or in such manner as may be authorized by the
court, to all of the following:

(1) The spouse named in the petition.

{2) The relatives named in the petition.

{d) If notice is required by Section l461 or Section 1543 to be
given to the Virector of ilental liealth or the iPirector aof Developmental

Services, notice shall be mailed or delivered as so required.
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(e) If the petition states that the proposed ward 1s receiving or
is entitled to receive benefits from the Veterans Administration, notice
shall be mailed or delivered to the office of the Veterans Administra-
tion referred to in Sectiom 2908.

(f) Unless the court orders otherwise, notice need not be given to
any of the following:

(1) The parents or other relatives of a proposed ward who has been
relinquished to a licensed adoption agency,

(2) The parents of a proposed ward who has been declared free from
their custody and control.

(g) Notice need not be given to any person if the court so orders
upcen a4 determination that the person cannot with reasonable dfligence be
given the notice.

(h) Before the appointment of a guardian is made or confirmed,
proof shall be made to the court that all persons entitled to notice
under this section either:

(1) Have been given notice as required by this section; or

{2) dave not been given notice as required by this section because

they cannot with reasonable diligence be given the notice.

Comment. Section 1511 supersedes former Section 144} and substan-
tially broadens the notice required. Subdivisions (b) and {c¢) of Sec~-
tion 1511 retain the former requirement of notice to the parents and to
the person having the care of the proposed ward but adds a requirement
of notice to the proposed ward if 12 years of age or older and to the
spouse of the proposed ward. The l2-years-of~age~or~older requirement
for service of notlce on the proposed ward is taken from Code of Civil
Procedure Section 416,60 (service of summons on minor). The former re-
quirement of notice to "such relatives of the minor residing in the
state as the court or judge deems proper" 1s expanded by subdivision (c)
of Section 1511 to require notice to all relatives of the proposed ward
wilthin the second degree (see Section 1510) outside of as well as within
California. Subdivisions (d) and (e} are included to alert the practi-
tioner to the need to give notice to the Hirector of !lental ucalth orx
the Director of Developmental Services and to the Veterans Administra-
tion in certain cases.

Subdivision (a) requires that notice be given at least 15 days be-
fore the hearing, and this time may not be shortened by the court. See
Section 1462, If there is urgency, a temporary guardian wmay be ap-
pointed. See Section 2250. See also Section 1512 (order for temporary
custody) .

Subdivision ({f) continues the last sentence of former Section 1441
with two changes. Firsat, the former provision specified that notice
"shall” not be given, whereas subdivision (f) provides that notice
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"need'" not be given. Second, subdivision (f) authorizes the court to
require that notice be given whereas the court had no comparable author-
ity under the former provision.

Subdivisions {g) and (h} are based on the last portiocm of the
second sentence of former Section 1441. The court can order that notice
need not be glven where the person to be given notice cannot be located
or whete for other good cause the notice cannot be given. The provision
for proof of notice is generalized to apply to all notices required by
Section 1511.

Definitions
Court, § 1418

4272
Tentatlvely Approved — Sept. 1977

b 1512, Crder for temporary custody

1512, (a) When it appears ro the court from a verified petition or
from affidavits that the welfare of the minor will be imperiled if the
minor is allowed to remain in the custody of the person then having the
minor's care, the court may make an order providing for the temporary
custody of the minor until a hearing can be had on the petition.

{(b) If there is reason to believe that the minor will be carried
out of the jurisdiction of the court or will suffer some irreparable
injury before the temporary custedy order can be enforced, the court
may, at the time of making the temporary custody order, cause a warrant
to be issued, reciting the facts and directed to the sheriff, coroner,
or a constable of the county, commanding such officer (1) to take the
minor from the custody of the person in whose care the minor then is and
(2) to place the minor in custody in accordance with the order.

Comment. Seection 1512 continues the substance of former Section
1442, Although this section appears to give the court somewhat broader
authority than under the Famlly Law Act, former Section 1442 was held to
apply in a custody proceeding between parents. Titcomb v. Superior
Court, 220 Cal. 34, 29 P.2d 206 (1934).

4428
Tentatlively Approved -~ Sapt. 1977

§ 1513, Investigation by probation officer or domestic relations
investizator

1513, (a) The probation officer or domestic relations investigator
1n the county in which the petition for appointment of a guardiam is

pending shall make an investigatlion of each case whenever requested by a
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judge of the superior court. If a petition for guardianship 1s filed
for a minor of two vears of age or under and the person petitioning for
appointment as guardian is not a relatilve of the minor, the ccurt shall
require the probation officer or domestic relations investigator to make
an Investigationm.

{(b) The officer making the investigation shall file with the court
a written confidential report. The raport may be considered by the
court and shall be made availatle only to the person petitiening for ap-
pointment as guardian, or the attorney for such petitioner, at least 1
days before the hearing on the petition. The report may be recelved in
evidence upon stipulation of the petitiomer,

Comment. Subdivision (a) of Section 1513 continues the substance
of former Section 1443 insofar as that subdivision related to a guardian
for a minor except that ‘'domestic relations investigator" has been added
to Section 1513 to conform to Civil Code Section 4602. Subdivision (b}
of Section 1513 is new and is based on the comparable provision of Civil
Code Section 44602. See also Section 1544 (report in case of certain
nonrelative guardianships).

Definitions
Court, % 1418

4440
Tentatively Approved - Sept. 1977

s 1514. Appointment or confirmation of guardian

1514. (a) Upon hearing of the petition, if it appears necessary or
convenlent, the court may appoint or confirm a guardiam of the person or
estate of the minor or both.

{b) In appointing or confirming a guardian of the persom, the court
is governed by the provisions of Section 4600 of the Civil Code, relat-
ing to custody of a minor.

{c) The court shall confirm the appointument of a guardian made
under Section 1500 insofar as the appolintment relates to the guardian-
ship of the estate unless the court determines that the appointee 1s
unsuitable,

{d) The court shall confirm the appointment of a guardian of the
estate made under Section 1501 unless the court determines that the

appointee 1s unsuitable.
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(e} Subject to subdivisions (c} and (d), in appointing a guardian
of the estate, the court is to be guided by what appears to be 1n the
best interest of the minor, taking into account the proposed guardian's
ability to manage and to preserve the estate as well as the proposed
guardian's concern for and interest in the welfare of the minor. If the
minor is of sufficient age to form an intelligent preference, the court
shall give due consideration to that preference in determining the

question.

Comment. Subdivision {(a) of Section 1514 continues the substance
of the first sentence of subdivision {(a) of former Section 1440 which
apparently was made applicable to petitions for confirmation of a testa-
mentary appointment by the last sentence of former Section 1405, The
jurisdiction and venue provisions are found in Sections 2200-2215. Cer-
tain nonprofit charitable corporations may be appointed as guardians of
the person or estate or both. See Section 2103. A corporation or
assoclation authorized to conduct the business of a trust company in
this state may be appointed as a guardlan of the estate but not as a
guardian of the person. See Sectionm 480. Other public officers or
entities are also authorized to serve as a guardian. See nealth & Saf.
Code ; 416 (Uirector of uevelopmental Services); iil, & Vet. Code
§ 1046 (Veterans' iome of California); Welf., & Inst. Code & 5006 (public
guardian). See also Sections 2104 (several guardians for one ward},
2105 {one guardian for several wards). As to appointments to fill
vacancies, see Section 2106,

Subdivision (b) applies only to a guardian of the person of a
minor. If a person is to be appointed as a guardian of the person and
of the estate, subdivision (b) applies. See Section 1427 (defining
"suardian of the person”). Proceedings for an adult in need of protec-
tive supervision may be brought pursuant to Part 3 {conservatorship)}.
Subdivision (b) incorporates by reference Section 4600 of the Civil
Code, which applies to any proceeding where therz is at issue the cus-
tody of a minor child, including a guardlanship proceeding. See, e.g.,
Guardiauship of iarine, 30 Cal, App.3d 952, 106 Cal. Tptr. 655 (1973).
Former Section 1406 permitted a minor over 14 years of age to nominate a
guardian, but the court had considerable latitude in determining whether
to approve the minor's nomlnee. See Guardianship of Kentera, 41 Cal,2d
639, 262 P,2d 317 (1953); Guardianship of Rose, 171 Cal. App.2d &77, 340
P.2d 1045 (1959), Section 1510 preserves the standing of a minor 14
years of age or older to petition as a party in a guardianship proceed-
ing for the appointment of his or her own guardian. Civil Code Sectilon
4600 requires the court to consider and give due weight to the minor's
preference.

Subdivisions {c} and (d) continue the portion of the last sentence
of former Section 1405 that related to confirmation of a testamentary
guardian of the estate of a wminor, Prior law was not clear whether
appointment of a testanentary guardian of the estate was binding on the
court or was merely persuasive. BSee 3 .. Condee, California Probate
Court Practice 5 2029, at 151 {(2d ed. 1964); Schlesinger, Testamentary
Guardianships for inors and Incompetents, in California Will Drafting
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3 10.10 (Cal. Cont. Ed. bar 1965). Subdivisions {c) and (d) require
confirmation of a testamentary guardian of the estate unless the court
determmines that the appointee is unsuitable, Subdivision (b} permits
confirmation of a testamentary guardian of the person and estate of a
minor in the court's discretion, as in the case of a judicial appoint-
ment; but, if the appointment is not confirmed as to the person, the
appolntee still is reguired to be confirmed as the guardian of the
estate unless the court determines that the appointee is unfit.

Subdivision {e) provides the standards for appointing a general
guardian of the estate of a minor. A general guardian may coexist with
a speclal testamentary guardian of the estate appointed under Section
1501, with the latter controlling the property received from the person
making the appointment, See Section 1501(c). :iowever, no new geperal
guardian may be appointed when an existing general guardian 1s serving
unless the existing guardian is removed or the appolntment is vacated.
See Guardianship of .imball, 30 Cal. App.2d 884, 182 P.2d 612 (1947).
Subdivision (e) continues the first sentence of former Section 1406
insofar as 1t related to appointment of a general guardlan of the estate
of a minor.

Section 1514 substitutes the rule of Section 4600 and the general
rule stated in subdivision (e) for the priorities and limitations stated
in former Sectlons 1406-1409 and supersedes those sections.

vefinitions
Court, § l4l8

4442
Tentatively Approved -~ bept. 1377

§ 1515. wo guardian of person for married minor

1515. Hotwithstanding any other provision of this part, no guard-
ian of the person shall be appointed or confirmed for a minor who is
married or whose marriage has been dissolved. This section does not
apply in the case of a minor whose marriage has been adjudged a2 nullity.

Comment, Section 1515 supersedes former Section 1433, which pre-
cluded appointment of a guardian of the person of a married minor solely
by reason of wminority. If a married minor is in need of protective
supervision of the person, a conservator of the person may be appointed
under Part 3. Neothing in Section 1515 precludes the appointment or
confirmation of a guardlan of the estate of a married minor. See also
Section 1600 (termination of guardianship of person when minor marries).
Definitions

Guardian of the person, % 1427
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4429

Article 3. donrelative Guardianships

Tentatively Approved - Sept., 1877

§ 1540. Application of article

1540. This article does not apply in any of the following cases:

{(a} Where the petition is for guardianship of the estate exclu-
sively,

(b) Where the petitioner is a relative of the proposed ward.

{c) Where the petitioner is one appointed as a guardian of the
proposed ward under Section 1500.

{(d) Where the Director of Developmental Services is appointed
guardian pursuant to Article 7.5 (commencing with Section 416) of Divi-
sion 1 of the iealtlh and Safety Code.

- Comment. Section 1540 is new. The section is drawn from the qual-
ifications for application of subdivision (c) of former Section 1440 and
from former Section 1440.3.

4431
Tentatively Approved - Sept. 1977

¥ 1541. Additional confrents of petition for guardianship

1541. 1In addition to the other required contents of the petition
for appointment of a guardian, the petirion shall include all of the
following:

(a2) A statement that, upon request by an agency referred to in
Section 1544 for information relating to the investigation referred to
in that sectlon, the petitioner will promptly submit the informatiom
required.

(b) A disclosure of any petition for adoption of the minor who is
the subject of the guardianship petition by the petitioner for guardian-
silip regardless of wheu or where filed.

{c) A statement whether or not the petitioner's home is licensed as
a foster family home.

Comment. Section 1541 continues the substance of the second sen-

tence of subdivision (c) of former Section 1440. For cases in which
this article does not apply, see Section 1540,
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4434
Tentatively Approved - Sept. 14977

5§ 1542. Amendment of guardianship petition if adoption petition filed

1542. 1If the petitioner files a petition for adoption of the minor
of whom the petitioner 1s seeklng guardianship after the guardianship
petition 1s filed, the petitioner shall amend the guardianship petition
to disclose that fact.

Comment. Section 1542 continues the substance of the second para-
graph of subdivision (c) of former Section 1440. For cases in which
this article does not apply, see Section 1540.

4436
Tentatively Approved - Sept. 1977

§ 1543. Delivery of copy of petition to Department of Developmental

Services

1543, The petirioner shall mail or deliver a notlce of the hearing
and a copy of the petition to the Director of Developmental Services at

the director's office in Sacramento ar least 15 days before the hearing.

Comment. Section 15343 contlinues the substance of the first sen-
tence of subdivision (c) of former Section 1440 except that the require-
ment that notice of the hearing be given has been added, "mail or deliv-
er" has been substituted for 'served,' and the 15-day provision has been
added. The provision of former Section 1440 requiring proof of service
to be made to the court at the time of hearing has been omitted, this
will permit proof of mailing or delivery to be flled with the court
prior to the hearing. See Secrion l464.

For cases in which this article does not apply, see Section 1540,

4437
Tentatively Approved - Sept. 1977

§ 1544. Report on suitabllity of guardian

1544, ({a) If the petition as filed or as amended states that an
adoption petition has been filed, a report with respect teo the suit-
ability of the petitioner for guardianship shall be flled with the court
by the agency investigating the adoption. 1In other cases, the local
agency to which foster family home licensure has been delegated shall
file a report with the court with respect to the petitloner of the same
character raquired to be made with regard to an applicant for foster

family home licemsure.
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{b)} The report filed with the court pursuant to this section is
confldential. The report may be considered by the court and shall be
made available only to the person petitrioning for appointment as guard-
lan, or the attorney for such petitioner, at least lU days before the
hearing on the petition. The report may be received in evidence upon
stipulation of the petitioner.

Comment. Subdivision (a) of Section 1344 is the same in substance
as former Section 1440.1. Subdivision (b) supersedes former Section
1440.2, 1s comparable to subdivision (b) of Section 1513, and is based
on the comparable provision of Civil Code Section 460Z2. See also Sec-
tion 1513 (investigation by probation officer or domestic relatioms
investigator). For cases in which this article does not apply, see Sec-
tion 1540. For provisions concerning delegation of foster family home
licensure, see Health & Saf. Code § 1511.

Definitions

Court, % 1418
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20175
CHAPTEE 2. TERMINATION

Tentatively Approved - Sept. 1977

¥ 1600. llajority, death, or marriage of ward

160G, {a) A guardianship of the person or estate or both ter-
minates when the ward attains majority or dies.

(b} A guardianship of the person terminates when the ward marries.

Comment. Subdivision (a} of Section 1600 continues subdivisions
(1) and (2) of former Section 1590, relating to termination of guardian-
ship when the ward attains majority. The age of majority 1s 18. See
Civil Code 3 25. Subdivision (a} also codifies the rule that the death
of the ward terminates the guardianship. See In re istate of Kelley,
184 Cal. 448, 194 P. 4 (1920); In re tstate of Livermore, 132 Cal. 99,
64 P. 113 (1901).

Subdivision (b) continues that portion of subdivision (1) of former
Section 1590 relating to termination of the guardianship of the person
when a minor marries. The court retains jurisdiction of the guardian-
ship proceeding despite the fermination of the guardianship. See Sec-
tion 2641. See also Section 1515 (no guardian of person of married
minor); Section 2626 (ward reaching majority may settle accounts with
guardian).

29176
lentatively Approved - Sept, 1977

§ 160l. Termination by court order

1601, Upon petition of the guardian or ward and after such unotice
to the other as the court may require, the court may make an order
terminating the guardianship if the court determines that it is in the
ward's best interest to do so.

Comment. Section 1601 continues the first portion of subdivision
{3) of former Scction 1590 but deletes the provision relating to restor-
ation to capacity under former Chapter 5 since that chapter has been
repealed. The standard for termination of the guardianship-~that it is
in the ward's best interest to do so--was not formerly specified in the

statute. The court retains jurisdiction of the guardianship proceeding
despite terminaticon of the guardianship. See Sectlon 2641.

Definitions
Court, § l4ls
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404/969
PART 4., PROVISIONS COMMOMN TO GUARDTANSHIP AND CONSERVATORSHIP

CHAFTER 1. GENERAL PROVISICHNS

Tentatively Approved - Sept. 1977

§ 2100. Law governing guardianships and conservatorships

2100, Guardianships and conservatorships are governed by the pro-
visions of thils division. If no specific provision of this division is
applicable, the provisions of Division 3 {(commencing with Section 300)
govern so far as they are applicable to like situations.

Comment. Sectlon 2100 supersedes former Sections 1606 and 1702,
The language confoims more closely to former Section 1702 than to former
Section 1606. The language "except as provided in Sectlon 1853 of this
code"” which was contsined in former Section 1702 1s not continued. This
makes no substantive change since the effect of the former exception 1s

continued by the language "[1]f no specific provision of this division
is applicable."

Tentatively Approved ~ Sept. 1977

§ 2101. Relationship confidential and subject to law of trusts

2101, The relationship of guardian and ward and conservator and
conservatee 1c confidential and is subject to the provisions of law re-
lating to trusts.

Comment. Section 2101 continues the substance of the fifth sen-
tence of former Sectien 1400 (puardisns) which was made applicable to
conservators by former Sectlionm 1702, For the duty to use ordlnary pru-
dence in the management of the estate, see Section 2501.

Tentatively Approved - Sept. 1977
§ 2102. Countrol by court

2102, A guardian or conservator is subject to the regulation and

control of the court in the performance of the duties of the office.

Comment. Section 2102 continues the substance of the last sentence
of former Section 1400 (guardians} which was made applicable to conser-
vators by former Section 1702.

Definitions
Court, § 1418
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999/558
Tentatively Approved - Sept. 1977

§ 2103. Effect of court authorization, approval, or confirmation

2103, VUnless reversed om appeal, a judgment, order, or decree made
pursuant to this division releascs the guardian or conservator and the
suretles froem all claims of the ward or conservatee and of any person.
affected thereby, based upon any act or cmission directly authorized,
appraoved, or confirmed in the judgment, order, or decree. This section
does not apply where the judgment, order, or decree was obtalned by
fraud, comspiracy, or misrepresentation as to a material fact.

Comment. Sectiou 213 contilnues the substance of former Section
2103 (conscrvatorship,) except tha:c new Section 2103 applies to inaction
approved by the court zs5 well as to action, and the provision of former
Section 2103 that rfor tho iast sentence to apply the misrepresented fact
must be contalned in the petition or order is not continued. Hew Sec-

tion 2103 supercades former Jection 1557.2 (puzrdianship) which applied
only to orders author’zing purchases of real estate or Investments.

045/054
Tentatively Approved - Sept. 1977

§ 2104, Ronprofit charitable corporation as guardian or conservator

2104. (a) A nonvrofir charitable corporation may be appointed as a
guardian or conservator of the wmercon or =23tate, or both, if all of the
following requirements are met:

(1) The corporetion Is5 incorporataed in this state.

(2) The articies of incorporation specifically authorize the cor-
poration te accep: apsointmants ac gnardlan or concervetor, as the cace
may be.

(3) The corporatiou hae been providing, at the time of appointment,
care, counseldug, or financinl acciciance to the proposed ward or con-
servatee under thoe zupervisizn of o rasictorad goclal worker certified
by the Board of fcheviorel Sclence Exauidrers nf thie state.

(b) The peti:iun for appeintzent of tie nonprofit charitable cor-
poration as @ guardian or consarvatct under this section shall include
in the caption thz name of 2 responsible corperate officer who shall act
for the corpcration Zor the purposer of this division. If, for any
reason, the oificer 20 named ceases to act as thaz respongible corporate

officer for the purponces of this divicion, the corporation shall file
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with the court a notice containing (i) the name of the successor respen-
g8ible corporate officer and (2) the date the successor becomes the
responsible corporate officer.

Comment. Section 2104 continues the substance of a portion of

former Sections 1400 and 1701. The petition must be verified. See
Section 1450,

968/897
Tentatively Approved in Substance - Jan., 1978

§ 2105. Several guardians or conservators

2105. (a) The court, in its discretion, may appoint or confirm
more than one guardian or conservator for the same ward or conservatee.
(b) When two or more guardians or conservators are appointed:

(1) Each shall qualify in the same manner as a sole guardian or
conservator,

(2) The act of a majority is wvalid,

{c) If one of several guardians or conservators dies or resigns,
the powers and dutles continue in the remaining guardians or conserva-
tors until further appointment is made by the court.

(d) Where two or more guardians or conservators have been appointed
and one or more are absent from the state or legally disqualified from
serving, the court may, by order made with or without notice, authorize
the remaining guardlans or conservators to act as to all matters em~

braced in its order.

Comment. Subdivision (a) of Section 2105 continues the substance
of a portion of the second sentence of former Section 1405 and the last
sentence of former Sectionm 1751.

Subdivision (b} supersedes the third sentence of former Section
1405. Under the former provision, one of several guardians was ''gov-
erned and liable in all respects as a sole guardian.” Under paragraph
{1) of subdivision (b}, each of several guardians or conservators shall
"qualify" in the same manner 2s a sole guardian or conservator. See,
€.8., Sections 2300 (oath and bond required}, 2326 (joint bond permit-
ted). Paragraph (2) is based on the last sentence of Sectien 570 which
appears to have been applied to guardianship and conservatorship pro-
ceadings by former Sectilomns 1606 and 1702. See W. Johnstone & G. Zill-
gitt, California Conservatorships § 5.84, at 225 {Cal. Cont. Ed. Bar
1968).

Where there are several guardians or conservators, one may be held
liable for the act of a co-guardian or co-conservator. See W. Johnstone
& G. Zillgitt, supra § 3.6, at 56. Mere dissent from the action pro-
posed by the majority may be insufficient to insulate the dissenting
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guardian or conservator from liability since there may be a duty to
disclose questionable actions of a co-guardian or co-conservator. Cf,
In re Estate of Osborne, 87 Cal. 1, 25 P. 157 (1890) (co-executors).

Subdivision {¢) is drawn from former Sectilons 1591 and 1955 but has
been expanded to cover the case where there 1s az resignation as well as
the case of a death. Subdivision {d) continues the substance of former
Section 1956.

Definitions
Court, § 1419
968/915

Tentatively Approved - Sept. 1977

§ 2106. One guardian or conservator for several wards or conservatees

2106. (a) The court, in its discretion, may appeint or confirm omne
guardian or conservator for several wards or conservatees.

(b} The appointment of one guardian or conservator for several
wards or conservatees may be requested in the initial petition filed in
the proceeding or may be requested subsequently upon a petition filed in
the same proceeding and noticed and heard in the same manner as an
initial petition for appointment of a guardian or comservator.

Comment. Subdivision {a) of Section 2106 makes clear that a pro-
ceeding may be for the appointment of a guardian for several wards or a
conservator for several conservatees, This continues authority formerly
found in subdivision (b) of Section 1440 (puardlans). o express au-
thority was contained in the conservatorship statute. Two or more
guardians or conservators may serve as joint guardians or comservators
for several wards or conservatees. See Sectlon 2105. Subdivision (b)

i1s new. See also Section 2327 (separate bonds or single bonds where
proceeding involves more than one ward or conservatee).

Definitions
Court, § 1418

968/905
Tentatively Approved - Sept. 1977

§ 2107. Appointment to fill wvacancy

2107. When for any reason a vacancy occurs in the office of guard-
ian or conservator, the court may appoint a successcr, after notice and
hearing as in the case of an original appointment.

Comment. Section 2107 continues the substance of former Section
1954 with the addition of “for any reason.” TFormer Section 1582 covered
an appointment in case of resignation or removal.

Definitions

Court, § 1418 Tehioy



4047797
CHAPTER 2. JURISDICTION AND VENUE
Article 1. Jurisdiction and Venue

Tentatively Approved - Sept. 1977

§ 2200. Jurisdiction in superior court

2200. The superior court has jurisdiction of guardianship and
conservatership proceedings.
Comment. Section 2200 continues portlons of former Sections 1405

and 1440 (guardianship of minor), 1460 (guardianship of incompetent),
and 2051 (conservatorship).

Tentatively Approved - Jan. 1978

§ 2201. Venue for residents

2201. (a) The proper county for the commencement of a guardianship
or conservatorship proceeding for a resident of this state is either of
the following:

{1) The county in which the proposed ward or proposed conservatee
resides or is domiciled.

(2} Such other county as may be for the best interests of the
proposed ward or proposed conservatee.

(b) If guardianship or consar?atorship proceedings of a resident
are instituted in more than one county, the court which first makes an
order appointing a guardian or conservator, including a temporary guard-
ian or conservator, has exclusive jurisdiction so long as the proceeding

is pending.

Comment. Subdivision (a) of section 2201 supersedes former Sec-
tions 1440 (county In which minor resides or is temporarily domiciled),
1460 (any county in which application for incompetent is made), and 2051
{county in which proposed conservatee resides), The addition of the
last phrase to subdivision (a) permits the court to exercise jurisdic-
tion even though the place of residence or domicile is in dispute. See
Guardianship of Smith, 147 Cal. App.2d 686, __ Cal. Rptr. ___ (1957);
Hillman v. Stults, 263 Cal. App.2d 848, _  Cal. Rptr. __ (1968). This
avoids the need to litigate the issue of residence or domiclle If the
court determines that continuance of the proceeding in the county where
filed is for the best interests of the ward or conservatee.

Subdivision (b) is new, and codifies existing law. See, e.g.,
Brovme v. Superior Court, 16 Cal.2d 593, 107 P.2d 1 (1940); Guardianship
of Vierra, 115 Cal. App.2d 869, 253 P.2d 55 (1953); Milani v. Superior
Court, 61 Cal. App.2d 463, 143 P.2d 402, 935 {1943).
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08361
Staff Draft - March 1978

§ 2202. Venue for nonresidents

2202. (a) The proper county for the commencement of a proceeding
for the guardianship or conservatorship of the person of a nonresident
of this state 18 either of the following:

(1) The county in which the propesed ward or conservatee 1s tem-
porarily living.

(2) Such other county as may be for the best interests of the
proposed ward or proposed conservatee.

(b) The proper county for the institutlon of a proceeding for the
guardlanship or conservatorship of the estate for a nonresident of this
state is any of the following:

(1) The county in which the proposed ward or proposed conservatee
is temporarily living.

{2) Any county in which the proposed ward or proposed conservatee
has property.

{3} Such other county as may be for the best interests of the
proposed ward or proposed conservatee.

{(c) If guardianship or comservatorship proceedings of a nonresident
are instituted in more than oﬁe county, the guardlanship or conser-
vatorship first granted, including a temporary guardianship or con-
servatorship, extends to all of the property of the ward or conservatee
within this state, and the court of no other county has jurisdiction.

Comment. Subdivisions (a) and (b} of Section 2202 continue and
clarify the substance of portions of former Sections 1440(a) (guardian
of minor), 1570 (guardian of minor or incompetent), and 2051 {conserva-
torship) but adds the provislon that venue 1s proper in "such other
county as may be for the best interests of the proposed ward or proposed
conservatee.' See the Comment to Section 2201.

Subdivision (c) continues the substance of the last sentence of
former Section 1570 (guardianship), except that the reference to a tem-

porary guardlanship or conservatorship is new. There was no provision
under pricr conservatorship law comparable to subdivision {c).
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4041943
Article 2, Change of Venue

Tentatively Approved - Sept. 1977
§ 2210. Authority to transfer proceeding

2210. The court in which the proceeding is pending may, upon
petition therefor, transfer the proceeding to another county within this
state.

Comment. Sectlon 2210 continues the substance of portions of for-
mer Sections 1603 (guardianship) and 2051 and 2052 (conservatorship).

For provisions governing transfer of assets out of state, see Chapter 1l
{commencing with Section 2800).

29219
Tentatlively Approved ~ Sept. 1977

5 2211, Who may petition for transfer

2211. The petition for transfer may be filed only by one or more
of the following:

{a) The guardian or conservator.

(2) The ward or conservatee,

{3) A relative or friemd of the ward or conservatee.

{4) A person interested in the estate of the ward or conservatee.

Comment. Section 2211 continues the substance of a portion of the
second sentence of former Section 2052 {conservatorship) but clarifies
and may expand the class of persons who may petition for transfer. See

W. Johnatone & G. Zillgitt, California Conservatorships § 2.21, at 40
{(Cal. Cont. Ed. Bar 1968). See also former Section 1603 (guardianship).

29220
Tentatively Approved - Sept. 1977

§ 2212, Contents of petition
2212, The petition for transfer shall set forth all of the fol-

lowing:

(a) The county to which the proceeding is to be transferred.

{b) The residence address of the ward or conservatee.

{c) A brief description of the character, value, and location of
the property of the ward or conservatee.

{d) The reasons for the transfer.
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{e}) The names and residence addresses, so far as they are known to
the petitioner, of the spouse and relatives of the ward or consetvatee
within the second degree.

(£} The name and residence address of the guardian or conservator
1f other than the petitioner.

Comment. Section 2212 continues the substance of a portion of the
second sentence of former Section 2052 (conservatorship): see also

former Section 1603 (guardianship}. The petition must be verified. See
Section 1450.

29221
Tentatively Approved -~ Sept. 1977

5 2213. WNotice of hearing

2213, Notice of the hearing shall be given for the period and in
the manner provided in Chapter 3 (commencing with Section 146Q) of Part
1. In addition, the petitioner shall cause written notice of the hear-
ing and a copy of the petition to be mailed to all persons required to
be listed in the petition at least 15 days before the date set for the
hearing.

Comment. Section 2213 continues the substance of the first two
sentences of former Section 2053 (conservatorship) except that the time
for malling the notice is extended from 10 to 15 days and the provision
of the first sentence of former Section 2053 relating to the clerk
setting the petition for hearing 1s continued in Section 1451. See also
former Section 1603 {guardianship)}. Speclal notice of a petition to
transfer may be requested. Section 2700(a){2). TFor provisicns for

notice to the Director of Mental Health or the Director of Developmental
Service in certain cases, see Section 1461.

29222
Tentatively Approved - Sept. 1977

§ 2214, Hearing and order

2214. (a) Any of the following persons may appear and file written
objections to the petition:

(1) Any person required to be listed in the petitiom.

{2) Any creditor of the ward or conservatee or of the estate.

(3} The ward or conservatee.

(b} If the court determines that the transfer requested in the
petition will be for the best interests of the ward or conservatee, it

shall make an order transferring the proceeding to the other county.
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Comment. Section 2214 continues the substance of the third and
fourth sentences of former Section 2053 (conservatorship). See also
former Section 1603 (guardiamship}.

29223
Tentatively Approved - Sept., 1977

§ 2215. Transfer

2215, {(a) Upon the order of transfer, the clerk shall transmit to
the clerk of the court to which the proceeding is transferred 2 certi-
fied or exemplified copy of the order, together with all papers in the
proceeding on file with the clerk,

(b) The clerk of the court from which the removal is made shall re-
ceive no fee therefor but shall be paid out of the estate all expenses
incurred by the clerk in the removal. The clerk of the court teo which
the proceeding is transferred shall be entitled to such fees as are
payable on the filing of a like original proceeding.

Comment. Subdivision (a) of Section 2215 contlnues the substance
of the fifth sentence of former Section 2053 (conservatorship); subdivi-

sion {b) continues the substance of former Section 2054 {conservator-
ship}. See also former Section 1603 {guardianship).

IVch2-5



21981
CHAPTER 3. TEMPORARY GUARDIANS AND CONSERVATORS

Tentatively Approved -~ Jan, 1978

§ 2250, Appointment

2250, (a) On or after the filing of a petition for appointment cf
a guardian or conservator, any person entitled to petition for appoint-
ment of the guardian or conservator may file a petition for appointment
of:

(1) A temporary guardian of the estate.

{2) A temporary conservator of the person or estate or both.

{(b) The petition shall establish good cause for appointment of the
temporary guardian or temporary conservator. The court, upeon such
petition or other showing as it may require, may appoint a temporary
guardian of the estate, or a temporary conservator of the person or
estate or both, to serve pending the final determination of the court
upon the petiltion for the appointment of the puardian or conservatcer,

(c) Unless the court for good cause dispenses with notice, notice
shall be given to the proposed ward if 12 years of age or older or to
the proposed conservatee before appointment of a temporary guardiam or
temporary conservator. The appolntment of the temporary guardian or
temporary conservator may be made with or without notice to other per-
sons as the court may require.

Comment. Section 2250 continues the substance of former Section
1640 (special guardian) and the first paragraph of former Section 2201
(temporary conservator) with the addition of the phrase "or other show-
ing as 1t may require” in subdivision (b) and the requirement in subdi-
vision {c) of notice to the proposed ward if over 12 or to the proposed
conservatee unless the court dispenses with such notice. A petition

filed under this section must be verified. See Section 1450. For
provisions relating to temporary custody of a minor, see Section 1512.

21983
Tentatively Approved - Sept. 1977

§ 2251, Issuance of letters

2251. A temporary guardian or temporary conservator shall be
issued temporary letters of guardianship or conservatorship upon taking
the oath and filing the bond as in the case of a guardian or conser-
vator,
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Comment. Section 2251 continues thc substance of former Sections
1641 (special guardian) and 2202 (temporary conservator) with the addi-
tion of the reference to the taking of the oath,

21984
Tentatively Approved - Jan. 1978

§ 2252. Powers and duties

2252, {a) Except as provided in subdivision (c), a temporary
guardian or temporary conservator of the estate has only the power and
authority and only the duties that are necessary to conserve and protect
the property of the ward or conservatee from loss or injury.

(b) Except as provided in subdivision (c) and subject to this
chapter, a temporary conservator of the person has only the power and
authority and only the duties that are necessary to provide for the
temporary care, maintenance, and support of the conservatee.

{c) Subject to Section 2253, the temporary guardian or temporary
conservator has such additional powers and dutles as may be ordered by
the court (1) in the order of appointment or (2) by subsequent order
made with or without notice as the court may require.

Comment. Section 2252 continues the substance of former Sections
1642 (special guardian) and 2203 (temporary counservator).

30946
Tentatively Approved - Jan. 1978

§ 2253. Change of conservatee's residence generally

2253. (a) If a temporary conservator of the person proposes to fix
the resldence of the conservatee to a place other than that where the
conservatee resided prior to the commencement of the proceedings, such
power shall be requested of the court im writing, unless such change of
residence 15 required of the comservatee by a prier court order., The
request shall be filed with the petition for temporary conservatorshilp
or, 1f a temporary conservatorship has already been established, separa-
tely. The request shall specify in particular the place to which the
temporary conservator proposes to move the conservatee, and the precise

reasons why it is believed that the conservatee will suffer irreparable
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harm if such change of residence is not permitted, and why no means less
restrictive of the conservatee's liberty will suffice to prevent such
harm,

(b) Within seven days of the date of filing of a temporary conser-
vator's request to remove the conservatee from his or her previous place
of residence, the court shall conduct a hearing at which the conservatee
shall be present unless such attendance would immediately jeopardize the
conservatee’s physical survival. The conservatee shall be represented
by counsel as provided in Section 1870 and shall be granted the right to
confront and cross-examine any witness presented by or on behalf of the
temporary conservator and to present evidence on the conservatee's own
behalf.

{c) The court may approve the request to remove the conservatee
from the previous place of residence only if it finds by a preponderance
of the evidence that such change of residence is required to prevent
irreparable harm to the conservatee, and that no means less restrictive
of the conservatee's liberty will suffice to prevent such harm. If an
order is made approving the request to remove the conservatee from the
previous place of residence, the order shall specify the specific place
wherein the temporary conservator 1s authorized to place the conserva-
tee. The temporary conservator shall not be authorized to remove the
conservatee from the State of California unless it is additionally shown
that such removal is required to permit the performance of specified
nonpsychlatric medical treatment, consented to by the conservatee, which
is essential to the conservatee's physical survival. A temporary con-
servator who willfully removes a temporary conservatee from the State of
California without authorilzation of the court is guilty of a felony.

(d) The court shall also order the temporary conservator to take
all reasonable steps to preserve the status quo concerning the con-
servatee's previous place of residence. Under no circumstances shall a
remporary conservator be permitted to sell or relinquish on the conser-
vatee's behalf any lease or estate in real or personal property used as
or within the conservatee's place of residence; nor shall the temporary
conservator be permitted to sell or relinquish on the conservatee's
behalf any estate or interest 1n other real or personal property without

specific approval of the court, which may be granted only upon a2 finding
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based on a preponderance of the evidence that such action is necessary
to avert irreparable harm to the conservatee.

Comment. Section 2253 continues the substance of the second,
third, fourth, and fifth paragraphs of former Section 2201. [These

paragraphs were added to former Section 2201 by Chapter 1237 of the
Statutes of 1977.]

30944
Tentatively Approved - Jan. 1978

§ 2254, Change of conservatee's residence in cases of emergency or
with conservatee's consent

2254. (a) Notwithstanding Section 2253, a temporary conservator
may remove a temporary conservatee from the temporary conservatee's
place of residence without prior court approval 1f an emergency exists.
For the purposes of this section, an emergency exists if the temporary
conservatee's place of residence is unfit for habitation or if the
temporary conservatee has a medical condition which presents an imme-~
diate threat to the temporary conservatee's physical survival.

{b} No later than one judicial day after the emergency removal of
the temporary conservatee, the temporary conservator shall file a writ-
ten request pursuant to Section 2253 for permission to fix the residence
of the temporary conservatee other than the temporary comservatee's
previous place of residence.

(c) Nothing in this chapter prevents a temporary conservator from
removing a temporary conservatee from the place of residence to a health
facility for treatment without court approval when the temporary con-
servatee has given Informed consent to the removal.

Comment. Section 2254 continues the substance of former Sectiom

2201.5. [Former Section 2201.5 was added to the Probate Code by Chapter
1237 of the Statutes of 1977.]

21987
Tentatively Approved - Sept. 1977

§ 2255. Inventory and appraisement of estate

2255. (a) Except as provided in subdivision (b), an inventory and
appraisement of the estate shall be filed by the temporary guardian or
temporary conservator of the estate as required by Article 2 (commencing

with Section 2610) of Chapter 7.
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(b) A temporary guardian or temporary conservator of the estate may
lnventory the estate in the final account, without the necessity for an
appraisal of the estate, if the final account is filed within three
months after the entry of the order of appointment of the temporary

guardian or temporary conservator.

Comment. Sectlon 2255 continues the substance of former Sections
1643 (special guardian} and 2204 (temporary comservator),

21989
Tentatively Approved - Sept. 1977

§ 2256. Accounts

2256. (a) Except as provided in subdivision (b}, the temporary
guardian or temporary conservator of the estate shall present the ac-~
count to the court for settlement and allowance within 90 days after the
appointment of a guardian or conservator or within such other time as
the court may fix.

(b) If the temporary guardian or temporary conservator of the
estate 1s appointed guardian or comservator of the estate, the guardian
or conservator may account for the administration as temporary guardian
or temporary conservator in the first regular account.

(c) Accounts shall be subject to Sections 2621, 2622, 2623, 2624,
2626, 2630, 2631, 2641, and 2643,

Comment. Sectlon 2256 continues the substance of former Sections
1644 (special guardian) and 2205 (temporary conservator).

21990
Tentatively Approved - Sept. 1977

§ 2257. Termination

2257. (a) Except as provided in subdivision (b}, the powers of a
temporary guardian or temporary conservator terminate (except for the
rendering of the account) at the earliest of the following times:

(1) The time a guardian or conservator is appointed and qualified.

{2) Thirty days after the appointment of the temporary guardian or
temporary conservator or such earlier time as the court may specify in
the order of appointment.

(b) With or without notice as the court may require, the court may

for good cause order that the time for the termination of the powers of
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the temporary guardian or temporary conservator he extended pending
final determination by the court of the petition for appointment of a
guardian or conservator or pending the final decision on appeal there-
from or for other cause., The order which extends the time for termina-
tion shall fix the time when the powers of the temporary guardian or
temporary conservator terminate except for the rendering of the account.

Comment. Section 2257 continues the substance of former Sections
1645 (speclal guardian) and 2206 (temporary conservator).

21991
Tentatively Approved - Sept. 1977

§ 2258, Suspension, remeval, resignation, and discharge

2258, A temporary guardian or temporary conservator is subject to
the provisions of this division governing the suspension, removal,
resignation, or discharge of a guardlan or conservator.

Comment. Section 2258 continues the substance of former Sections
1646 (special guardian) and 2207 (temporary conservatorship). Cf.

Chapter 8 (commencing with Section 2650) (suspenslon, removal, and
resignation).
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18547
CHAPTER 4. OATH, LETTERS, AND BOWD
Article 1. Requirement of Oath and Fond

Tentatively Approved - Sept. 1977

§ 2300. Oath and bond required before appointment effective

2300. Before the appointment of a guardian or conservator is ef-
fective, the guardian or conservator shall:

{a) Take an oath to perform the duties of the office according to
law, which oath shall be attached to or endorsed upon the letters of
guardianship or conservatorship.

(b) File the required bond if a bond is required.

Comment. Section 2300 is based on the first portion of former Sec-
tion 1480 and the second sentence of former Section 1801. The require-
ment that the ocath be attached to or endorsed upon the letters is taken
from former Section 1480 and 1s consistent with a similar requirement in
Section 540 (executor or administrator): former Section 1801 required
that the oath "be filed in the proceeding.” Section 2300 applies to a
tegstamentary guardian as well as a guardlan appolnted by the court. 1In
this respect, Section 2300 supersedes the requirement of former Section
1484 that a testamentary guardian '"'must qualify."

18548

Article 2. Letters

Tentatively Approved - Sept. 1977

§ 2310. Issuance of letters

2310. The appointment, the taking of the ocath, and the filing of
the bond, 1f required, shall thereafter be evidenced by the issuance by
the clerk of the court of letters of conservatorship or puardianship, as
the case may be.

Comment. Section 2310 is based on the third sentence of former
Section 1801 with the addition of wording relating to the filing of the

bond taken from former Sectiom 1481. There was no express provision on
this subject in the guardilanship statute.

27866
Tentatively Approved -~ Sept. 1977

§ 2311. Form of letters

2311. Ezcept as otherwise required by the order of appointment,
the letters shall be in substantially the same form as letters of ad-

ministration.
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Comment. Section 2311 continues portions of former Sections 1481
and 1801.

28293
Tentatively Approved - Sept. 1977

§ 2312. Hotice to ward or conservatee

2312, Before letters of guardianship or conservatorship may be
issued, a copy of the order appointing the guardian or conservator shall
be maliled or delivered to the ward if 12 years of age or older or to the
conservatee.

Comment. Section 2312 continues the fourth sentence of former
Section 1801, and extends the provision to a ward 12 years of age or

older. The former provision has been clarified by substituting "mailed
or delivered" for "served by mail."

31515

Article 3. Bonds of Guardians and Conservators

Tentatively Approved - Sept. 1977

§ 2320. General reguirement of bond; amount

2320. (a) Except as otherwise provided by statute:

{1) Every guardian and comservator shall furnish a bond in the
amount fixed by the court, conditioned upon the faithful execution of
the duties of the office according to law, to protect the ward or con-
servatee and all persons interested in the guardianship or conservator-
ship estate,

{2) Except upon a showing of pood cause, the amount of the bond
shall be the lowest amount permitted under Section 541 for a bond given
under that section by an authorized surety company.

(b) If the sureties on the bond are individual persons, the bond
shall be approved by the court and shall be for twlece the amount re-
quired for a bond given by an authorized surety company.

Comment. Section 2320 1s based on the second and third sentences
of former Section 1802 and a portion of former Section 1480. The amount
of the bond is determined by reference to Sections 541 except that the
court may increase or decrease the amount of the bond that would othet-
wise be required upon a showing of good cause. Section 2320 substitutes
a uniform rule for the conflicting rules provided in former Sections
1480 (bond nmot less than amount equivalent to that specified in Section
541) and 1802 {amount of bond not to exceed amount specified in Section

541). For provisions relating to approval of bond of individual sure-
ties, see Sections 545 and 546. As to the requirement of a bond for a
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trust company acting as a guardian or conservator, see Probate Code
Section 481. As to the bond required under the Uniform Veterans' Guard-
ianship Act, see Sections 2907 and 2918. The cost of a surety bond is
an allowable expense of the guardian or conservator. See Section
2622(a)(1).

One of the exceptions that qualifies Section 2320 is found in
Section 2328 which permits reductlon in the amount of the bond when
meney, securities, or other property are deposited in a bank or trust
company or invested 1n an account of an insured savings and loan associ-
atlon, subject to withdrawal only upon authorization of the court. See
also Sections 2321 (waiver of bond), 2322 {guardian or comservator of
person only), 2323 (estate consisting entirely of public benefits), 2324
(testamentary guardian).

31516
Tentatively Approved - Sept. 1977

§ 2321. Waiver of bond by comservatee

2321, In a conservatorship proceeding, where the conservatee as
petitioner has waived the filing of 2 bond, the court in its discretion
may dispense with the requirement that a bond be filed.

Comment. Sectlon 2321 continues the first sentence of former Sec-

tion 1802. Section 2321 applies only to conservatorship proceedings and
not to guardianships.

31517
Tentatively Approved - Sept, 1977

§ 2322. Guardian or conservator of person only

2322. One appointed only as guardlan of the person or conservator

of the person need not file a bound unless required by the court.

Comment., Section 2322 continues the fourth sentence of former
Section 1802 and extends the same rule to the guardian of the persom.

31519
Tentatively Approved -~ Sept. 1977

§ 2323. Estate consisting entirely of public benefits

2323. (a) The court may dilspense with the requirement of a bond
where the entirety of the estate consists of benefits received or to be
received under:

{1) Part 3 {commencing with Section 11000) of, or Part 5 {commenc-
ing with Section 17000) of, Division 9 of the Welfare and Institutions
Code.
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{2) Subchapter 11 {commencing with Section 401} of, or Part A of
Subchapter XVI {(commencing with Section 1382) of Chapter 7, Title 42,
United States Code.

{b) If property, other than the benefits described in subdivision
(a), becomes part of the estate, the court may require the filing of a
bond.

Comnment., Section 2323 continues former Sectiomn 1480.3 except that
the former provision is expanded to cover the estate of a conservatee as
well as the estate of a minor. See Welf. & Inst. Code §§ 10002, 11006.5.

The programs specified in Section 2323 are: (1) state aid and
medical assistance (Welf. & Inst. Code, Part 3 of Division 9), (2)
county aid and relief to indigents (Welf. & Inst. Code, Part 5 of Divi-
sion 9}, (3) federal old age, survivors, and disability insurance bene-
fits (42 U.S5.C. §§ 401-431, Supp. V 1975), and (4) federal supplemental
security lncome for the aged, blind, and disabled (42 U.S.C. § 1381 et
seq., Supp. V 1975). See Review of Selected 1976 California Legisla-
tion, 8 Pae. L.J. 165, 188 (1977).

31521
Tentatively Approved - Sept. 1977

§ 2324, Testamentary guardian

2324. A teatamentary guardian need not file a bond unless required
by the court,

Comment. Section 2324 continues former Section 1485. As to testa-
mentary guardians, see Sectlons 1500-1502.

30185
Tentatively Approved - Sept. 1977

§ 2325. Bond of nonprofit charitable corporation

2325. The surety on the bond of a nonprofit charitable corporation
described in Section 2152 shall be an authorized surety company.
Comment. Section 2325 continues the substance of former Sectilons

1480.6 and 1802.5. The cost of the bond is an allowable expense. See
Section 2622(a)(1).

30186
Tentatively Approved - Sept. 1977

§ 2326. Several guardians or conservators

2326. (a) If more than one guardian or conservator is appointed,

separate or joint bonds shall be furnished, as the court may order.

IVch4-4



(b) If a joint bond is furnished, the liability on the bond is
joint and several.

Comment. Section 2326 is based on a portion of the second sentence
of former Section 1405 and the last sentence of former Section 1802.
Section 2326 makes clear that the liability on a jolnt bond is jolnt and
several and is consistent with Section 544 (administrators and execu~

torg). See also Sectlon 2105 (authority to appoint several guardians or
conservators).

30187
Tentatively Approved - Sept. 1977

§ 2327. Several wards or conservatees

2327. 1If the proceeding involves more than one ward or conserva-
tee, the court may order separate bonds or a single bond or a combina-
tion thereof.

Comment, Section 2327 is based on the second sentence of subdivi-
sion {b) of Section 1440 and makes clear that, where the proceeding
involves several wards or several conservatees, the court, in its dis-
cretion, may order a separate bond for each ward or conservatee, a
single bond te cover all the wards or conservatees, or a combination of

such bonds. See also Section 2106 (authority to appoint one guardian or
conservator for several wards or conservatees).

301848
Tentatively Approved - Sept. 1977

§ 2328, Deposit of money or other property subject to court control

2328. (a) In any proceeding to determine the amount of the bond of
the guardian or conservator {whether at the time of appoilntment or
subsequently), 1f the estate includes money, securities, or perscnal
assets which have been or will be deposited in a bank in this state or
a trust company, or money which has been or will be invested in an
account in an insured savings and loan association, upon condition that
the money, securitles, or other property will not be withdrawn except on
authorization of the court, the court, in its discretion, may so order
and may do elther of the following:

(1) Exclude such money, securities, and other property in deter-
mining the amount of the required bond or reduce the amount of the bond
to be required in respect to such money, securities, or other property

to such an amount as the court determines iIs reasomable.
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{2) 1f a bond has already been furnished or the amount fixed,
reduce the amount to such an amount as the court determines is reason-
able.

(b) The petitioner for letters, or the proposed guardian or con-
servator in advance of appointment of a guardian or conservator, may do
any one or more of the following:

{1} Deliver to a bank in this state or a trust company money,
securities, or personal assets in such person's possession.

(2) Deliver to an Insured savings and loan asscciation money in
such person's possession.

{3) Allow a bank in this state or a trust company to retain such
money, securities, and personal assets already in 1ts possession.

(4) Allow an insured savings and loan association to retain any
such money already invested with 1it.

(c) In the cases described in subdivision (b), the petitioner or
proposed guardian or conservator shall obtain and file with the court a
written recelpt including the agreement of the bank, trust company, or
insured savings and loan association that the money, securities, or
other property shall not be allowed to be withdrawn except upon authori-
zation of the court. In receiving and retaining money, securitles, or
other property under subdivisions {b) and (c), the bank, trust company,
or associatlon shall be protected to the same extent as though 1t had
received the money, securities, or other property from a person to whom
letters had been issued.

Comment. Section 2328 continues the substance of former Section
1405.1 except that Section 2328 includes personal assets in addition to
money and securities., In this respect, Section 2328 continues the sub-
stance of former Section 1804 (conservators) but omits wording which
arguably referred to Financial Code Section 1586 for procedure when the
deposit affects the amount of the bond. Under Section 2328, the guard-
ian or conservator would be permitted, for example, to deposit jewelry
or other personal property of the ward or conservatee with a trust
company, subject to withdrawal only on order of court, and have the bond
reduced accordingly. For related sections, see Fin. Code §§ 764, 765,
1586, and 6408.3. For definitions of terms used in this section, see
Sections 1406 (account in an insured savings and loan assoclation), 1439
(trust company). See also Sections 2523 (deposit or investment of money
in bank or 1in account in an insured savings and loan assoclation}, 2524
{deposit of personal assets with trust company). Securities deposited

with a trust company under Section 2328 may be deposited in a securities
depository. See Section 2525(b).
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30935

Tentatively Approved - Sept, 1977
Technical Revision -~ March 1978

§ 2329. Estate not exceeding $10,000 consisting of deposited money

2329, Yo bond is required if the estate does not exceed ten thou-
sand dollars (510,000) and is in the form of money deposited in a bank
in this state or trust company or invested in an account in an insured
savings and loan association, subject to withdrawal only upon author-
ization of the court.

Comment. Sectlon 2329 continues the substance of the fourth sen-~
tence of former Section 1405 but expressly covers conservatorships as
well as guardianships. The requirement that the bank be "in this
state” 1s new and added to make this sectlon consistent with Section
232B. Wo bond is required where Section 232% applies; but, where Sec-
tion 2329 does not apply, the court is given discretion as to the amount
of the bond under Sectlon 2328. Tor definitions of terms used in this

sectlon, see Sections 1406 (account in an insured savings and loan
association), 1439 (trust company}.

30938
Tentatively Approved - Sept. 1977

§ 2330. Reduction of amount of bond

2330. {a) A guardian or conservator may apply to the court for
reduction in the amount of the bond. The application shall be made by
filing a petition setting forth the condition of the estate.

(b) Notice of hearing shall be given for the period and in the
manner provided in Chapter 3 (commencing with Section 1460) of Part 1.
Upon the hearing, the court may reduce the amount of the bond to sucl:
amount as the court in its discretion determines is proper under the
circumstances; but, except upon a showing of good cause, the amount of
the bond shall not be reduced below the amount determined pursuant to
Section 2320.

{(c) The guardian or conservator may furnish new sureties who may be
the same sureties as on the previous bond and who shall qualify for the
reduced amount.

{d) Nothing in this section limits the authority of the court under
Section 2328 to reduce the amount of the bond.

Comment. Section 2330 continves the substance of former Sections
1483.1 and 1803, but the limitation on the amount to which the bond can
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be reduced is vevised to conform to the requirements of Section 2320.
Subdivision (d) 1s new. It makes clear the relatiomship of Section 2330
and Section 2328; the court may reduce the amount of the bond under
Section 2328 without compliance with Section 2330. A petition filed
under Sectlon 2330 must be verified. Section 1450. The clerk sets the
petition for hearing. Section 1451,

_ 30940
Tentatively Approved ~ Sept. 1977

§ 2331. Additional bond on real property transactions

2331. Before any sale of real property of an estate is confirmed,
or any mortgage or deed of trust with respect to real property of an
estate i1s authorized by which money is to be ralsed, the guardiam or
conservator shall furnish such additional bond as 1is required by the
court in order to make the sum of the bonds furnished by the guardian or
conservator equal to the amount determined pursuant to Section 2320,
taking into account the proceeds of the sale or mortgage or deed of
trust.

Comment, Section 2331 continues the substance of former Section
1534a, which applied to comservators by virtue of former Section 1852,

38035
Tentatively Approved - Sept. 1977

§ 2332. Deposit in place of surety bond

2332. (a) A guardian or conservator may, instead of furnishing the
required surety bond, file with the clerk of the court a cash bond, or
an assipned interest in an account in a bank or insured savings and loan
association, or deposit with the clerk bearer or endorsed bonds of the
United States or of the State of California, in the sum required for a
surety bond glven by an authorized surety company.

(b) The security furnished under subdivision (a) is subject to
increase or decrease as provided with respect to the surety bond, shall
be conditioned the same as required of the surety bond, and is return-
able to the guardian or conservator on the termination of the service of
the guardian or conservator or on later substitution of a surety bond or
other adequate security. '

Comment. Sectilon 2332 continues former Sectlons 1480.5 and 1803.5,
except that the language allowing return of the deposited security on
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later substitution of a surety bond or other adequate security has been
added.

Definitions
Account in an insured savings and loan association, § 1406
38044

Tentatively Approved - Sept. 1977

§ 2333, Filing and preservation of bond

2333. Every bond given by a puardian or comservator shall be filed

and preserved in the office of the clerk of the court,

Comment. Section 2333 is the same in substance as a portion of
former Sections 1486 and 1805. For requirements as to entries in reg-
ister of actions and presumptive effect of such entries, see Section
545, incorporated by the general reference provisions of Section 1450,

Definitions
Court, § 1418
38046
Tentatively Approved - Sept. 1977

§ 2334. Suit against sureties on bond; limitation periled

2334, (a) In case of a breach of a condition of the bond, an ac-
tion may be brought against the sureties on the bond for the use and
benefit of the ward or conservatee or of any person interested in the
estate.

(b} Except as provided in subdivision (c), neo action may be main-
tained against the sureties on the bond unless commenced within three
vears from the discharge or removal of the guardian or conservator or
from the date the order surcharging the guardian or comservator becomes
final, whichever is later.

(c) If at the time of the discharge or removal of the guardian or
conservator or when the order of surcharge becomes final any person
entitled to bring the action 1s under any legal disability to sue, such
person may commence the action within three years after the disabillity

1s removed.
Comment. Subdivision (a) of Section 2334 continues a portion of
former Sections 1486 and 1805. Subdivisions (b) and {(c) are based on

former Section 1487 with the addition of wording as to “'surcharge’ from
former Section 1806. Subdivision (b) adopts the three-year pericd under
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former Scctiom 1487 rather than the two-year period under former Section
1806. Subdivision (c) adopts the three-year period under former Section
1487 rather than the one-year period under former Section 1806. 4s to
the liability of the guardian, conservator, and sureties, see also
Section 554,

38048
Tentatively Approved - Sept. 1977

§ 2335. Insufficiency of sureties; order for further security or
new bond

2335. (a) The ward or conservatee, or any relative or friend of
the ward or conservatee, or any person interested in the estate may
apply to the court for an order that the guardian or conservator be
required to furnish further security. The application shall be made by
a petitlon showing that the sureties on the bond furnished by the guard-
ian or conservator have become, or are becoming, Insolvent, or that they
have removed or are about to remove from the state, or that from any
other cause the bond 1s insufficient.

(b) If it comes to the knowledge of the court that the bond of a
guardian or conservator is from any cause insufficient, the court may on
its own motion, without any application, make an order requiring the
guardian or conservator to furnish further security,

{¢) If the court is satisfied from the petition or from its own in-
formation that the matter requires investigation, the court shall issue
a cltation to the guardian or conservator directing the guardian or con-
servator to appear before the court at a designated time and place to
show cause why further security should not be required. The citation
shall be served on the guardian or conservator personally, at least 10
days before the return day. If the guardlan or conservator cannot be
found after due diligence and inquiry, the citation may be served in
such manner as the court may order which is reasonably calculated to
give actual notlce to the guardian or conservator. On the return of the
eitation or at such other time as the court may fix, the court shall
proceed to hear the matter, and if it satisfactorily appears that the
security, from any cause, 1s insuffieclent, the court shall make an order
requiring the guardlan or conservator to give further security, or to

file a new bond, within a reasonable time, not less than five days.
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(d) If sufficient security or additional security is not given
within the time fixed by the court's order, the court shall revoke the
letters 1ssued to the guardian or conservator.

(e) When a petition is presented for an order under this sectiom
that a puardian or conservator be required to give further security, or
to give a bond where no bond was originally required, and it is alleged
on oath, that the guardian or conservator 1is wasting the property of the
estate, the court, by order, may suspend the powers of the guardian or
conservator untll the matter can be heard and determined.

Comment. Section 2335 supersedes former Section 1483 which was
general in terms. Section 2335 is the same 1n substance as Sections
547-550 (executors and administrators) except that the court is directed
to prescribe the manner of service if personal service cannot be made.
Cf. Code Civ. Proc. § 413.10. There were no express provisions in the

conservatorship statute on this subject, See former Section 1702,
The petition must be verified. See Section 1450,

90870
Tentatively Approved - Sept. 1977

§ 2336, Substitution of surety

2336, (a) A guardian or conservator who desires a substitution and
discharge of a sutrety may file a petition with the court for that
purpose together with an accounting. The court shall issue a citation
to the existing surety directing the surety to appear before the court
at a designated time and place to show cause why the surety should not
be substituted and discharged. The citation shall be served on the
surety personally at least 10 days before the return day. If the
surety cannot be found after due diligence and inquiry, the citation may
be gerved in such manner as the court may order which is reasonably
calculated to give actual notice to the surety.

{(b) The court shall hear the matter on the return of the citation
or at such other time as the court may appoint. If, upon the hearing,
the accounting is approved and it appears to the court that the sub-
stitute surety is satisfactory and that no injury canm result to the
estate, the court may order a substitution of surety and discharpge the
exlsting surety from liability on his bond for any subsequent act,

default, or misconduct of the guardian or conservator,
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Comment, Section 2336 continues the substance of former Sections
1483.2 and 1483.3 except that 10 days rather than five days service of
citation is required before the return day and the court 1s directed to
prescribe the manner of service if personal service cannot be made. Cf.
Code Civ. Proc. § 413,10. There were no express provisions in the
conservatorship statute on this subject. See former Section 1702,

90871
Tentatively Approved - Sept., 1977

§ 2337. Release of surety

2337. (a) A surety may apply to the court for an order that the
surety be discharged from 1llability on the bond for any subsequent act,
default, or misconduct of the guardian or conservator. The court shall
issue a citation to the guardian or conservator directing the guardian
or conservator to appear before the court at a designated time and place
and give other security. The citation shall be served on the guardian
or conservator personally at least 10 days before the return day. If
the guardian or conservator cannot be found after due diligence and
inquiry, the citation may be served in such manner as the court may
order which is reasonably calculated to give actual notice tc the guard-
ian or conservator.

(b) If the guardian or conservator falls to give new sureties to
the satisfaction of the court on the return of the citation or within
such reascnable time as the court shall allow, unless the surety making
the application consents to a longer extension of time, the court shall
revoke the letters of the puardian or conservator.

{c} If new sureties are given to the satisfaction of the court, the
court shall thereupon make an order that the suretles who applied for
the order shall not be liable on their bond for any subsequent act,
default, or misconduct of the guardian or conservator.

Comment. Section 2337 continues the substance of former Sections
1488, 1489, and 1490 with the new provisions as to the service of the
citation. See the Comments to Sections 2235 and 2236. There were no

express provisions in the conservatorship statute on this subject. See
former Section 1702,
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404/969
PART 4., PROVISIONS COMMOMN TO GUARDTANSHIP AND CONSERVATORSHIP

CHAFTER 1. GENERAL PROVISICHNS

Tentatively Approved - Sept. 1977

§ 2100. Law governing guardianships and conservatorships

2100, Guardianships and conservatorships are governed by the pro-
visions of thils division. If no specific provision of this division is
applicable, the provisions of Division 3 {(commencing with Section 300)
govern so far as they are applicable to like situations.

Comment. Sectlon 2100 supersedes former Sections 1606 and 1702,
The language confoims more closely to former Section 1702 than to former
Section 1606. The language "except as provided in Sectlon 1853 of this
code"” which was contsined in former Section 1702 1s not continued. This
makes no substantive change since the effect of the former exception 1s

continued by the language "[1]f no specific provision of this division
is applicable."

Tentatively Approved ~ Sept. 1977

§ 2101. Relationship confidential and subject to law of trusts

2101, The relationship of guardian and ward and conservator and
conservatee 1c confidential and is subject to the provisions of law re-
lating to trusts.

Comment. Section 2101 continues the substance of the fifth sen-
tence of former Sectien 1400 (puardisns) which was made applicable to
conservators by former Sectlionm 1702, For the duty to use ordlnary pru-
dence in the management of the estate, see Section 2501.

Tentatively Approved - Sept. 1977
§ 2102. Countrol by court

2102, A guardian or conservator is subject to the regulation and

control of the court in the performance of the duties of the office.

Comment. Section 2102 continues the substance of the last sentence
of former Section 1400 (guardians} which was made applicable to conser-
vators by former Section 1702.

Definitions
Court, § 1418
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999/558
Tentatively Approved - Sept. 1977

§ 2103. Effect of court authorization, approval, or confirmation

2103, VUnless reversed om appeal, a judgment, order, or decree made
pursuant to this division releascs the guardian or conservator and the
suretles froem all claims of the ward or conservatee and of any person.
affected thereby, based upon any act or cmission directly authorized,
appraoved, or confirmed in the judgment, order, or decree. This section
does not apply where the judgment, order, or decree was obtalned by
fraud, comspiracy, or misrepresentation as to a material fact.

Comment. Sectiou 213 contilnues the substance of former Section
2103 (conscrvatorship,) except tha:c new Section 2103 applies to inaction
approved by the court zs5 well as to action, and the provision of former
Section 2103 that rfor tho iast sentence to apply the misrepresented fact
must be contalned in the petition or order is not continued. Hew Sec-

tion 2103 supercades former Jection 1557.2 (puzrdianship) which applied
only to orders author’zing purchases of real estate or Investments.

045/054
Tentatively Approved - Sept. 1977

§ 2104, Ronprofit charitable corporation as guardian or conservator

2104. (a) A nonvrofir charitable corporation may be appointed as a
guardian or conservator of the wmercon or =23tate, or both, if all of the
following requirements are met:

(1) The corporetion Is5 incorporataed in this state.

(2) The articies of incorporation specifically authorize the cor-
poration te accep: apsointmants ac gnardlan or concervetor, as the cace
may be.

(3) The corporatiou hae been providing, at the time of appointment,
care, counseldug, or financinl acciciance to the proposed ward or con-
servatee under thoe zupervisizn of o rasictorad goclal worker certified
by the Board of fcheviorel Sclence Exauidrers nf thie state.

(b) The peti:iun for appeintzent of tie nonprofit charitable cor-
poration as @ guardian or consarvatct under this section shall include
in the caption thz name of 2 responsible corperate officer who shall act
for the corpcration Zor the purposer of this division. If, for any
reason, the oificer 20 named ceases to act as thaz respongible corporate

officer for the purponces of this divicion, the corporation shall file
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with the court a notice containing (i) the name of the successor respen-
g8ible corporate officer and (2) the date the successor becomes the
responsible corporate officer.

Comment. Section 2104 continues the substance of a portion of

former Sections 1400 and 1701. The petition must be verified. See
Section 1450,

968/897
Tentatively Approved in Substance - Jan., 1978

§ 2105. Several guardians or conservators

2105. (a) The court, in its discretion, may appoint or confirm
more than one guardian or conservator for the same ward or conservatee.
(b) When two or more guardians or conservators are appointed:

(1) Each shall qualify in the same manner as a sole guardian or
conservator,

(2) The act of a majority is wvalid,

{c) If one of several guardians or conservators dies or resigns,
the powers and dutles continue in the remaining guardians or conserva-
tors until further appointment is made by the court.

(d) Where two or more guardians or conservators have been appointed
and one or more are absent from the state or legally disqualified from
serving, the court may, by order made with or without notice, authorize
the remaining guardlans or conservators to act as to all matters em~

braced in its order.

Comment. Subdivision (a) of Section 2105 continues the substance
of a portion of the second sentence of former Section 1405 and the last
sentence of former Sectionm 1751.

Subdivision (b} supersedes the third sentence of former Section
1405. Under the former provision, one of several guardians was ''gov-
erned and liable in all respects as a sole guardian.” Under paragraph
{1) of subdivision (b}, each of several guardians or conservators shall
"qualify" in the same manner 2s a sole guardian or conservator. See,
€.8., Sections 2300 (oath and bond required}, 2326 (joint bond permit-
ted). Paragraph (2) is based on the last sentence of Sectien 570 which
appears to have been applied to guardianship and conservatorship pro-
ceadings by former Sectilomns 1606 and 1702. See W. Johnstone & G. Zill-
gitt, California Conservatorships § 5.84, at 225 {Cal. Cont. Ed. Bar
1968).

Where there are several guardians or conservators, one may be held
liable for the act of a co-guardian or co-conservator. See W. Johnstone
& G. Zillgitt, supra § 3.6, at 56. Mere dissent from the action pro-
posed by the majority may be insufficient to insulate the dissenting
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4047284
CHAPTER 7. TW{VENTORY AND ACCOUNTS

Article 1. Definictions and General Provisions

Tentatively Approved - Jan. 1978

§ 2600, Definitions

2600, As used in this chapter, unless the context otherwise re-
quires:

(a) "Conservator'" means a conservator of the estate as defined in
Section 1412,

(b) "Guardian" means a guardian of the estate as defined in Section
1424,

Comment. Section 2600 1s new. The definitlons are included to
avoid needless repetition in various sections in this chapter.

4047285
Tentatively Approved - Oct. 1977

¥ 2601, Wapes of ward or conservatee

2601, (a) Unless otherwise ordered by the court, if the ward or
congervatee is at any time during the continuance of the guardianship or
conservatorship employed:

(1) The wages or salaries for such employment are not a part of the
estate and the guardian or conservator is not accountable for such wages
or salaries.

(2) The wages or salaries for such employument shall be paid to the
ward or conservatee and are subject to his or her control to the same
extent as 1if the guardianship or comservatorship did not exist.

(b) Any court order referred to in subdivision (a) 1s binding upon
the employer only after notice of the order has besen received by the
employer,

Comment, Section 2601 continues the substance of former Sectioms
1561 and 1910 but extends the provisions to minors. See also Section
2511 (personal allowance for ward or conservatee).

Definitions
Court, § 1418
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404/ 287
Article 2. Inventory and Appraisement of Estate

Tentatively Approved - Oct. 1977

5 2610. Filing ioventory and appraisement

2610, (a) Within three months after appointment, or within such
further time as the court for reasonable cause may allow, the guardian
or conservator shall file with the clerk of the court an inventory and
appraisement of the estate, made as of the date of the appointment of
the guardian or conservator,

(b) The property described in the inventory (other than money)
shall be appralsed by the guardian or conservator and an inheritance tax
referee in the manner provided for the inventory and appraisement of
estates of decedents., The guardian or comservator may appraise the
assets which an executor or administrator could appraise under Section
605,

(c) If there is a conservatorship initiated pursuant to the Lanter-
nan-Petris-Short Act (Part 1 (commencing with Sectiomn 5000) of Division
5 of the Welfare and Institutions Code) and no sale of the estate will
occur:

(1) The inventory and appraisement required by subdivision (a)
shall be filed within 90 days after appointment of the conservator.

(2) The property described in the inventory (other than money)
shall be appraised by the conservator, and the requirement contained in
subdivision (b) of an apprailsal by an inheritance tax referee does not

apply.

Comment. Subdivisions (a) and (b) of Section 2610 continue the
substance of the first, third, and fourth sentences of subdivision {a)
of former Section 1550 and the first, third, and fourth sentences of
former subdivision (a) of former Sectiom 190!. Subdivision {c} con=-
tinues the substance of subdivision (b} of former Section 1550 and
subdivision (b) of former Section 190l. An inventory and appralsement
filed under Section 2610 must be verified. Sectlom 1450.

A8 to temporary guardians and conservators, see Section 2255.

Definitions

Conservator, 5 2600
Court| § 1418
Guardian, % 2600
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4047291
Tentatively Approved - Oct. 1977

§ 2611. Sending copy to Director of ental Health or Director of
Developmental Services

2611, If the ward or conservatee is or has been during the guard-
ianship or conservatorship a patient in a state hospital under the
Jurisdiction of the State Department of Yental Health or the State
Department of Developmental Services, the guardian or conservator shall
deliver or mail a copy of the inventory and appraisement filed under
Section 2610 to the director of the appropriate department at the
director's office in Sacramento. Compliance with this section 1s not
required 1f an unrevoked certificate described in subdivision (c} of
Section 1461 is on file with the court with respect to the ward or
consexyvatee.

Comment. Section 261l continues the fiftrh sentence of former Sec-
tion 1550 and the fifth sentence of former Section 1901. The language
has been revised to make clear that it is a copy of the inventory and
appralsement filed under Section 2610 that is to be mailed to the
director and the last sentence has been added to conform te Section
1461,

Definitions

Conservator, § 25600
Guardian, § 2600

4044297
Tentatively Approved - Oct., 1977

§ 2612, Sending copy to county assessor

2612, If a timely request is made, the clerk of court shall de-
liver or mail a copy of the inventory and appraisement filed under
Section 2610 to the county assessor.

Comment. Section 2612 continues the substance of the second sen-

rence of former Section 1550 and the second sentence of former Section
1901. The language has been revised to permit delivery by mail.

404/299
Tentatively Approved - Oct, 19277

§ 2613. Subsequently discovered or acquired property

2613, VWhenever any property of the ward or conservatee is dis-

covered that was not included in the inventory, or whenever any other
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property is inherited or acquired by the ward or conservatee (other than
by the actions of the guardian or conservator in the investment and
management of the estate), the guardian or conservator shall file a sup-
plemental inventory and appraisement for the property so discovered, in-
herited, or acquired, and like procéedings shall be followed with re-
spect thereto as In the case of an original inventory.

Commept. Section 2613 continues the substance of the last sentence
of subdivision (a) of former Section 1550 and the last sentence of sub-
division (a) of former Section 1901. Wages or salary of the ward or
conservatee from employment during the guardianship or couservatorship
are not part of the estate unless otherwise ordered by the court. See
Section 2601,

Definitions

Conservaior, § 2600
Guardian, § 2600

4047300
Tentativel? Approved - Cct. 1977

§ 26l14. Cbjections tc appraisals

26l4. (a) Within 15 days after the inventory and appraisement 1is
filed, the guardian or conservator, or any creditor or other person
interested in the estate, may file written objections to any or all ap-
ﬁfaisals. The clerk shall set the objections for hearing not less than
15 days after their filing.

~ {b) At least 10 days before the hearing, the party filing the
written objections shall mail a notice of the time and place of the
heaﬂng and a copy of the objections to all of the following:

(1) The guardian or conservator unless the guardian or conservator
is the one filing the objections.

(2) Relatives of the ward or conservatee within the second degree.

{3) The inheritance tax referee.

{c} The court éhall determine the objections and may fix the true
value of any asset to which objection has been filed. For the purpose
of this subdivision, the court may cause an independent appraisal or
appraisals to be made by at least one additional appraiser at the ex-
pense of the estate or, if the objecting party is not the guardian or

conservator and the objection 1s rejected by the court, the court may
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assegs the cost of any such additional apprailsal or appraisals against
the objecting party.

Comment. Section 2614 continues former Section 1901.5 (conserva-
tors) and supersedes former Section 1550.1. The former requirement that
notice of hearing and a copy of the objections be "served" on the
persons listed in subdivision (b) has been replaced by the requirement
that such notice and copy be "mailed" to such persons. "Creditor" has
been added to subdivision {(a) for clarity. See Section 2616(a)(3).
Definitions

Conservator, § 2600
COu‘rt, '3 1418
Guardian, 3 2600

4047302
Tentatively Approved ~ CGct. 1977

§ 26l5. Consequences of failure to flie inventory

2615. If a guardian or conservator fails to file any inventory re-
quired by this article within the time prescribed, the guardian or con-
servator is liable for damages for any injury to the estate, or to any
person interested in the estate, resulting from the fallure timely teo
file the inventory. Any damages awarded pursuant to this subdivision
are a charge upon the bond of the guardian or conservator. If the bond
is insufficient, or if there 1s no bond, the damages are a charge
against the personal assets of the guardian or conservator.

Comment. Section 2615 contlnues the substance of a portion of
former Section 1902 and supersedes former Section 1551. As to removal
of a guardian or conservator for failure to file an inventory within the
prescribed time, see Chapter 8 {commencing with Section 2650).
Definitions

Conservator, § 2600
Guardian, 3 2600

404/333
Tentatively Approved - Oct. 1977

§ 2616, Examination concerning assets of estate

2616. (a) A petition may be filed under this section by any one or
more ¢f the following:
{1) The guardian or conservator.

(2) The ward or comservaree.
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(3) A creditor or other person interested in the estate, including
persons having only an expectancy or prospective interest in the estate.
(b) The perition may allege any one or more of the following:

(1) A named person is suspected of having embezzled, concealed,
smuggled, or falsely or fraudulently obtained or wrongfully disposed of
any property of the ward or conservatee.

(2) A named persou has in sucu person’s possession or has knowledge
of any instrument in writing belonging to the ward or conservatee,

(3) A named person asserts a claim agalnst the ward or conservatee
or the estate,

(4) The estate asserts a claim against a named person.

(c} Upon the filing of a petition under this section, the court may
cite the named person to appear before the court, and the court and the
petitioner may examine the named person under ocath upon the matters re-
cited in the petition. If the named person 1s not in the county where
letters issued, the examination shall be made under this section but
otherwlse the procedure and the rights and duties of the parties shall
be governed by the provisions of Sections 613, 6l4, and 615,

Comment., Section 2616 continues the substance of former Section
1903 and supersedes the somewhat narrower provisions of former Section
1552, A petition filed under this section must be verified. Section
1450. The reference to "Section 613" in former Section 1903 has been
replaced by a reference to "Sectiuons 613, 614, and 615." This change is
consistent with the broad general reference found in former Section
1552. The reference to Section 6l4 1s a useful clarification since that
sectlon appears to authorize the use of written interrogatories as well
as oral examination. Sections 614 and 615 also include provisions re-
lating to the enforcement of the right of examipnation. The estate 1s
liable for the necessary expenses of an examinee who appears and is
found innocent. Prob. Code § 613.

Definitions

Conservator, § 2600
Court, § 1418
Guardian, ¥ 2600

404/339

Article 3. Accounts

Tentatively Approved - Oct. 1977

§ 2620, Presentation of account for settlement and allowance

2620. (a) At the expiration of one year from the time of appoint-
ment and thereafter not less frequently than blennlally, unless other-

wise ordered by the court, the guardian or conservator shall present the
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account of the guardian or conservator to the court for settlement and
allowance.

{(b) When an account is rendered by or on behalf of two or more
joint guardians or conservators, the court, in its discretion, may
settle and allow the account upon the oath of any of them.

Comment, Section 2620 continues the substance of former Section
1904 and supersedes former Section 1553. The account must be verified.
Section 1450.

Definitions

Conservator, § 2600
Court, § 1418
Guardian, § 2600

4041341
Tentatively Approved - Jan. 1978

§ 2621, Jotice of hearing

2621. Hotice of the hearing on the account of the guardian or
conservator shall be given for the period and in the manner provided in
Chapter 3 {(commencing with Section 1460) of Part 1. If notice is
required to be given to the Director of *ental Health or Director of
Developmental Services under Section 1461, the account shall not be
settled or allowed unless notice has been given as provided in Section
1461,

Comment. The first sentence of Section 2621 18 new; the second
sentence 1s based on portions of former Sections 1554 and 1905. Unless
notice is given or walved as provided in Section 1461, If the account is
settled without giving notice to the Director of ‘iental Health or the
ilrector of Developmental Services in the cases where notice is required
under Section 1461, the statute of limitations does not run against any
claim of the State Department of Health or the State Department of De-
velopmental Services agalnat the estate for board, care, maintenance, or
transportation of the ward or conservatee. See Section 1461(d). See
also Section 2700 (request for special notice of accounts). The court
may require further or additional notice. See Section 1462,

Definitions

Consexvator, § 2600
Guardian, § 2600
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10/035
Tentatively Approved - Oct. 1977

§ 2622, Objections te account

2622. The ward or conservatee, any relative or friend of the ward
or conservatee, or any creditor or other person iInterested in the estate
may file written objections under oath to the account of the guardian or
conservator, stating the items of the account to which objection is made
and the basis for the objection.

Comment. Section 2622 is new. No comparable provision was con-
tained In the former guardianship or conservatorship statute, but Sec-
tion 2622 appears to codify existing practice. See W. Johnstone & G.
2illgirt, California Conservatorships % 6.42, at 253 {Cal. Cont. Ed. Bar
1968).

Definitions

Conservator, 5 2600
Guardian, § 2800

4047342
Tentatively Approved - Oct. 1977

§ 2623. Compensation and expenses of suardian or conservator

2623, (a) The guardian or conservator shall be allowed all of the
following:

(1) The amount of the reasonable expenses incurred in the execution
of the trust, including the cost of any surety bond furnished and rea-
sonable attorney’'s fees.

{2) Such compensation for services rendered by the guardian or
congervator as the court determines is just and reasonable.

(3) All reasonable disbursements made before appointment as guard-
ian or conservator,

(4) In the case of termination other than by the death of the ward
or conservatee, all reasonable disbursements made after the termination
of the conservatorship but prior to the discharge of the guardianm or
conservator by the court.

(5) In the case of termination by the death of the ward or con~
servatee, all reasonable expenses incurred prior to the discharge of the

guardian or conservator by the court for the custody and conservation of
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the estate and its delivery to the executor or adminisfrator of the es-
tate of the deceased ward or conservatee or in making other disposition
of the estate as provided for by law.

(b) In the case of a guardian or conservator which is a nonprofit
charitable corporation described in Section 2104:

{1) The corporation's compensation shall be awarded only for ser-
vices actually rendered and shall not be based on the value of the es-
tate,

{2) Any fee allowed for an attorney shall be for services actually
rendered and shall not be based on the value of the estate.

Cooment. Subdivision (a) of Section 2623 continues the substance
of subdivision (1) of former Section 1908 and supersedes the firat
paragraph of former Section 1556. Subdivision (b) continues the sub-
stance of subdivision (2) of former Section 1908 {conservatorship} in a
much more concise form and extends the same limitations to guardian-
ships. The reference to the cost of a surety bond in paragraph (1) of
subdivision (a) continues a provision found in the first portion of
former Section 1908 and supersedes the similar provisions of former
Section 1556.5. 4As to petitions for orders fixing compensation, see
Sections 2630 and 2631,

Definitions

Conservator, § 2600
Court, § 1418
Guardian, § 2600

404/ 344
Tentatively Approved - Oct. 1977

§ 2624. Investment of funds

2624, Upon each accounting, the guardian or conservator shall show
that, during the period covered by the account, all cash has been kept
invested In interest bearing accounts or investments authorized by law
except for such amounts of cash as are reasonably necessary for the

orderly administration of the estate.
Comment. Section 2624 coﬁtinues former Sections 1556.3 and 1612,

Definitions

Conservator, 3 2600
Guardfan, § 2600
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4047346
Tentatively Approved - Oct. 1977

§ 2625, Accounting and review of sales or purchases of property

2625. Any sale or purchase of property not previously approved or
disapproved during administration of the guardianship or conservatorship
estate 1s subject to review by the court upon the next succeeding
accounting of the guardian or conservator after the sale or purchase 1is
made., Upon such accounting and review, the court may hold the guardian
or conservator liable for any violation of the duties with respect to
such sale or purchase. Hothing in thls section shall be construed to
affect the validity of any such sale oxr purchase.

Coument. Section 2625 continues the substance of former Sections
1519 and 1862,
pefinitions

Conservator, § 2600
Court, § 1418
Guardian, § 2600

4041347
Tentatively Approved - Oct. 1977

§ 2626. Termination of proceeding upon exhaustion of estate

2626, If 1ir appears upon the settlement of any account that the
estate has been entirely exhausted through expenditures or disbursements
which are approved by the court, the court, upon settlement of the
account, shall order the proceeding terminated and the guardian or
congervator forthwith discharged uniess the court determines that there

i1s reason to continue the proceeding.

Comment. Section 2626 continues former Sections 1559 and 1909,
except that the authority for the court to continue the proceeding is
new. Thus, for example, 1f it appears that the guardianship or con~
servatorship estate will be replenished by receiving new assets from
some source, this section will not require termination of the proceed-
ing. As to the time limitations on bringing actlon against sureties oun
the bond, see Section 2334, As to termination of proceeding where all
the assets of the estate are transferred out of California pursuant to a
court order, see alsc Sectiomn 2802.

befinltions

Conservator, 5 2600
Court, § 1418
Guardian, § 2600
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968/923
Tentatively Approved - Sept. 1977
§ 2627. Settlement of accounts by ward; release and discharge of

guardian
2627, (a) After a ward has reached majority, the ward may settle

accounts with the guardian and give the guardian a release which is
valid if obtained fairly and without undue influence.

(b) Except as otherwise provided by this code, a guardian appointed
by a2 court 1s not entitled to a discharge untll one year after the ward
has attained majority.

Comment. Subdivision {(a) of Section 2627 continues the substance
of former Section 1592. Subdivision (b} continues the substance of for-
mer Section 1593, The former guardian has the burden of showing that a
release given by the ward pursuant to subdivision {a) is just and fair.
Smith v. Fidelity & Deposit Co., 130 Cal. App. 453, 56~57, 19 P.2d 1018,

{1933). Such a releasse does not operate to discharge the guardian,
however, since the discharge must be granted by the court. See Cupp,
McCarroll, & iHcClanahan, Guardianship of Minors, in 1 California Family
Lawyer § 16.75, at 661 {(Cal. Cont. id. Lar 1962); see Section 2641
(ward's majority does not cause court to lose jurisdiction to settle
accounts).

Definitions
Court, § 1418
Guardian, § 2600

Policy Issue: Should subdivision (b} be limited to a guardian "ap-
pointed by a court"?

4047352

Article 4, Court Order Fixing Compensation for
Guardian, Conservator, or Attorney

Tentatively Approved - Oct. 1977

§ 2630. Petition by puardian or comservator

2630. (a) At any time after the filing of the inventory and ap-
praisement, but not before the expiration of three months from the
issuance of letters, the guardian or conservator may petition the court
for an order fixing and allowing compensation for services rendered by
the guardian or conservator to that time and for an order fixing and
allowing compensation to the attorney for services rendered by the at-

torney to the guardian or conservator.

IVeh7-11



{b) Notice of the hearing shall be given for the period and in the
manner provided in Chapter 3 (commencing with Section 1460) of Part 1.

(c} Upon the hearing, the court shall make an order allowing (1)
such compensation as the court determines is just and reasonable to the
guardian or conservator for services rendered to the estate and (2) such
comrensation as the court determines is reasonable to the attorney for
services rendered to the guardian or conservator. The compensation so0
allowed shall thereupon be charged to the estate.

{(¢) If the guardian or conservator is a nonprofit charitable cor-
poration descryibed in Section 2104, the compensation of the guardian or
congervator and the compensation of the attoruey representating the
guardian or conservator, In each instance, shall be for services actual-
ly rendered and shall not be based upon the value of the estate.

Comment. Section 2630 is based on former Sectlion 1556 (second
paragraph), with the addition in subdivision (d) of Section 2630 of pro-
vislons in former Sections 1907 and 1908 relating to nonprofit chari-
table corporations, In addition to the notlce prescribed by subdivision
(b}, the court may require further or additional notice. 35ee Section
1462. See also Section 2643 (fee for attorney rendering account for
dead or Incompetent guardian or conservator).

Definitions

Conservator, § 2600
Court, . 1418
Guardian, s 2600

404/357
Tentatively Approved - Oct. 1977

3 2631, Petition by attorney

2631, (a) At any time permitted by Section 2630 and upon the
notice therein prescribed, an attorney who has rendered legal services
to the guardian or conservator, including services rendered under Sec-
tion 2643, may petition the court for an order fixing and allowing com—
pensation for such services rendered to that time.

(b) Upon the hearing, the court shall make an order allowing such
compensation as the court determines reasonable to the attorney for
services rendered to the guardlan or conservator. The compensation so

allowed shall thereupon be charged against the estate.
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(¢) If the guardian or conservator 1is a nonprofit charitable cor-
poration described in Section 2104, the provisions of subdivision (d) of

Section 2630 apply to the attorney's compensation.

Comment. Section 2631 is based on former Section 1556.1, relating
to guardianships, with the additlon of subdivision {c) which is based
upon provisions in former Lections 1%07 and 1908 relating to nonprofit
charitable corporations. Former Section 1908 did not expressly provide
for a direct petition by the attorney in case of conservatorships but
referred to attorney's fees which may be included in the conservator's
petition. The practice, in the case of conservatorships, was not uni-
form. Arguably, former Section 1702 authorized a direct petition by the
attorney in the case of a conservatorship although not expressly pro-
vided for in the guardianship statute. Direct petition by the attorney
is provided for in probate estate procedure. See Section 911, The
former guardianship provisions, which permitted the 1lssue to be pre-
sented either by the guardlan or conservator or by direct petition by
the attorney, provided a desirable flexibility and are extended by
Section 2631 to conservatorships. For provisions as to the appeal-
ability of an order fixing, allowing, or directing pavment of an at-
torney's fee, see Section 2750{(f). See also Section 2643 (fee for
attorney rendering account for dead or incompetent guardian or con-
servator),

Definitions

Conservator, 3 2600
Couxt, § 1418
Guardian, § 2600

4047363

Article 5. Accounts on Termination of Guardianship
: or Conservatorship

Tentatively Approved - Oct. 1977

§ 2641, Continuing jurisdiction of court

2641, The termination of the relationship of guardian and ward or
conservator and conservatee by the death of elther, by the ward attain-
ing majority, by the determination of the court that the guardianship or
conservatorship is no longer necessary, or for any other reason, does
uot cause the court to lose jurisdiction of the proceeding for the
purpose of settling the accounts of the guardian or conservator or for
any other purpose incident to the enforcement of the judgments and
orders of the court upon such accounts or upon the termination of the

relationship.
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Comment. Section 2641 continues the substance of the first sen-
tence of former Section 1555 and the first sentence of former Section
1907. The last portion of the first sentence of former Section 1907 is
continued in Sectlon 2641 and is made applicable to guardiznships.
Definitions

Conservator, % 2600
Court, » 1418
Guardian, & 2600

404/364
Tentatively Approved - Oct. 1977

5 2642, Death of ward or conservatee; disposition of assets

2642, (a) Upon the death of the ward or conservatee, the guardian
Or conservator may contract for and pay a reasonable sum for the ex-
penses o0f the last illness and the funeral of the deceased ward or
conservatee, or may pay the unpald expenses of such last illness and
funeral, in full or in part, from any assets of the deceased ward or
conservatee, other than real property or any interest therein, which are
uader the control of the guardian or conservator.

(b) When a c¢laim for such expenses Is presented to the guardian or
conservator, the guardian or conservator shall endorse thereen an allow-
ance or rejection, with the date thereof. If the claim is allowed, it
shall be presented to the court and the court shall in like manner
endorse thereon an allowance or rejection. If the claim is approved by
the court, the claim shall be filed with the clerk within 30 days there-
after.

(c) After payment of such expenses, the guardian or conservator may
transfer any remaining assets in accordance with and subject to the pro-
visions of Section 630. The value of the property of the deceased ward
or conservatee, for the purpose of ascertaining the right to transfer
under Section 630, shall be determined after the deduction of the ex-
penges so paild.

Comment. Section 2642 continues the substance of former Sections
1560 and 1911, If the guardian or conservator pays expenses from assets
of the ward or conservatee which are the subject of a specific gift by
will, the gift is not thereby adeemed, and the rules of abatement set
forth in Sections 750-753 apply. See Estate of Mason, 62 Cal.2d 213,
397 P.2d 1005, 42 Cal. Rptr. 13 (1965).

Definitions

Conservator, § 2600
Court, 5 1418
Guardian, § 2600
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4047371
Tentatively Approved - Oct. 1977

3 2643, Account of dead or incompetent guardlian or conservator

2643. f{(a) If the guardian or conservator dies or becomes fncom-
petent, the account may be presented by:

(1) The executor or administrator of the deceased guardian or
conservator.

(2) The conservator of the estate of the incompetent guardian or
conservator.

(b) Upon petition of the successor of the deceased or incompetent
guardian or conservator, the court shall compel such executor or admin-
istrator or the conservator of the estate of the iIncompetent guardian or
conservator to render the account and shall settle the account as in
other cases.

(c) If the guardilan or conservatoer dles and there 18 no executor or
administrator, or if the guardian or conservator becomes incompetent and
has no conservator of the estate, or if the guardian or conservator ab-
sconds, the court may compel the attorney for the deceased, Incompetent,
or absconding guardian ot conservator or the attorney of record in the
guardianship or conservatorship proceeding to render an account of the
guardianship or comservatorship to the extent that Information or rec-
ords are avallable to the attorney for the purpose. The account of the
attorney need not be verified. A fee shall be allowed to the attorney
by the court for this extraordinary service. If the guardian or conser-
vator is a nonprofit charitable corporation described in Section 2104,
the fee allowed to the attorney by the court for extraordinary service
shall be for services actually rendered a2nd shall not be based on the
valuye of the estate.

Comment. Section 2643 continues all of former Section 1555 except
the first sentence which is continued in Section 2641 and all of former
Section 1907 except the first sentence which is continued in Section
2461. The subgtance of the last paragraph of former Section 1907 is
continued in Section 2643 and made applicable to guardianships.
Definitions

Conservator, : 2600
Court, § 1418
Guardian, § 260U
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4642
CHAPTER 3., REMOVAL OR RESIGNATIOW

Article 1, Removal of Guardian or Conservator

Tentatively Approved - Oct. 1977

§ 2650. Causes for removal

2650. A puardian or conservator, however appointed, may be removed
asg provided in this article for any of the followlng causes:

{a) Waste or mismanagement of the estate or abuse of the trust.

(b) Failure to file an inventory or to render an account within the
time allowed by law or by court order.

{c) Continued fallure to perform dutiesa.

{d) Incapacity to perform duties suitably.

(e) Gross ilmmorality or conviction of a felony.

(f) Laving an interest adverse to the faithful performance of the
trust.

{g) In the case of a guardian of the person or a conservator of the
person, failure to comply with the provisions of Section 2403,

(h) In the case of a guardian of the estate or a conservator of the
estate, insolvency or bankruptcy of the guardian or conservator.

{i) In any other case in which the court in its discretion deter-
mines that removal 1s in the best interests of the ward or conservatee;
but, in considering the best interests of the ward, if the guardian was
appointed under Section 1500 or 1501 (appointment by wili or by signed
writing), the court shall take that fact into consideration.

Comment. Section 2650 continues the substance of the portions of
former Sections 1580 and 1951 enumerating the causes for removal of a
guardian or conservator except that the provisions for removal of a
guardian when it is 'no longer necessary that the ward should be under
guardianship” and for removal of a conservator vhen the conservatorship
is "no longer required" are not continued. In such cases, termination
of the guardianship or conservatorship is the appropriate remedy, and
not removal. See Sections 1601, 1861. The reference in former Section
1580 to an appointment by will or by deed has been broadened in subdi~
vision (i) to refer to will or signed writing to correspond to Sections
1500 and 1501.
pefinitions

Conservator of the estate, § 1412
Conservator of the person, § 1415
Court, § 1418

Guardian of the estate, § l424
Guardilan of the person, § 1427
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4643
Tentatively Approved - Oct. 1977

§ 2651. Petition for removal

2651. The ward or conservatee, or any relative or friend of the
ward or conservatee, Or any person interested in the estate may apply by
petition to the court to have the guardian or conservator removed. The
petition shall state facts showing cause for removal,

Comment. Sections 2651-2653 supersede that portion of former Sec~
tions 1580 and 1551 which provided that notice of removal proceedings
shall be as provided in former Section 1755 (termination of conservator-
ship). Section 2651 is comparable to Section 1861 (termination of
conservatorship)., The petition must be verified. See Section 1450.
Definitions

Court, § 1418

4545
Tentatlively Approved - QOct. 1977

¥ 2652, Jotice of hearing

2652, {a) At least 15 days before the hearing, a copvy of the
petiticon and of the notice of the time and place of hearing shall be
mailed as follows:

(1) In the case of a guardianship, to the persons specified in
Section 1511.

{(2) In the case of a conservatorship, to the conservatee and to the
persons specified in Section 1822.

(b) At least 10 days before the hearing, a copy of the petition and
of the notice of the time and place of hearing shall be served on the ”
guardian or conservator in the manner provided in Section 413.10 or
415.30 of the Code of Civil Procedure or in such manner as the court may
order, If the guardian or conservator cannct with reascnable diligencei
be so served, the court may dispense with service.

Comment. See the Comment to Section 2651. Section 2652 1s compa-
rable to Section 1863 (termination of conservatorship). The time for

service under subdivision (b} 1s increased from five to 10 days. The
clerk sets the petition for hearing. See Section 1451,



4645
Tentatively Approved - Qct. 1977

i

3§ 2653, Hearing and judgment

2653. (a) The court shall hear and determine the matter according
to the laws and procedure relating to the trial of civil actions. The
guardian or conservator, the ward or comservatee, any relative or friend
of the ward or conservatee, and any person interested in the estate, may
appear and support or oppose the petition.

(b) If the court determines that cause for removal of the guardian
or conservator exists, the court shall revoke the letters of guardian-
ship or conservatorship and shall enter judgment accordingly and, in the
case of a guardianship or conservatorship of the estate, shall order the
guardian or conservator to file an accounting and fo surrender the
estate to the person legally entitled thereto.

Comment. See the Comment to Section 2651, Section 2653 is compa-
rable to subdivision (&) of Section 1864 (hearing on termination of
conservatorship) except that there is no longer a right to jury trial in
removal proceedings. Sce Section 1452. Subdivision (b) 1is based in
part on the first sentence of former Section 1581.

Definitions
Conservatorship of the estate, & 1412
Guardianship of the estate, § 1426
4647
Tentatively Approved - Oct. 1977

4 2654, Surrender of estate and suspension of powers pending hearing

2654, UWhenever it appears that the ward or conservatee or the
estate may suffer loss or injury during the time required for notice and
hearing under this chapter, the court, on its own motion or on petition,
may do either or borh of the following:

{a) Suspend the powers of the guardian or conservator pending
notice and hearing to such extent as the court deems necessary.

(b) Compel the guardian or conservator to surrender the estate to a
custodlian designated by the court.

Comment. Section 2654 continues the substance of former Section

1952 and supersedes former Section 1581, The petition must be verified.
See Section 1450,
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Article 2, Resignation of Guardian or Conservator

Tentatlvely Approved - QOct. 1977

§ 2600. Resignation of guardian or conservater

2660. A guardian or conservator may at any time file a petition
with the court for permission to resign. The court may allow such
resignation when it appears proper, to take effect at such time as the
court may fix.

Comment. Section 2560 supersedes former Section 1953 and the first
portion of former Section 1582. Sectlon 2660 continues the substance of
former Section 1953 except that the resignation takes effect at such
time as the court may fix rather than upon settlement of the accounts of
the guardian or conservator. The court may appoint a successor to the
resigning guardian or conservator after notice and hearing. See Section
2107,

Befinitions

Court, § 1418
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65197
CHAPTER 9. REQUESTS FOR SPECIAL «OTICE

Tentatively Approved - Oct. 1977
Staff Revision - March 1978

§ 2700, Requests for specilal notice

2700, (a) At any time after the lssuance of letters of guardian-
ship or conservatorship, any relative or creditor of the ward or conser-
vatee or any other Interested person or governmental agency, in person
or by attorney, may fille with the clerk of the court a written request
for special notice of the filing or commencing of any one or more or all
of the following:

{1} Petitiong for the sale, lease, mortgage, giving of a deed of
trust, encumbrance, or confirmation of sale of any property of the ward
or conservatee,

(2) Petitions for transfer of the proceeding to another county,

(3) Accounts of the guardian or comservator,

{4) Petitions for partition of any property of the ward or conser-
vatee,

(5) Petitions for allowances of any nature payable from the estate
of the ward or conservatee.

(&) Petitions for the investment of funds of the estate.

{7) Petitions for the removal, suspension, or discharge of the
guardian or conservator.

(8) Proceedings for the final termination of the guardianship or
conservatorship proceedings.

(9) Petitions filed pursuant to Section 2503 or Article 8§ (commenc-
ing with Section 2580) or Article 9 {(commencing with Section 2590) of
Chapter 6,

{10} Applications for removal of the ward or conservatee or prop-
erty of the ward or conservatee to a foreign jurisdictioen.

{(b) The request for special notice shall be so entitled and shall
set forth the name of the person and the address to which notices shall
be sent., If the request is for all of the matters referred to in subdi-
vision (a), the request may refer generally to the provisions of this

section.
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(c) A copy of the request shall be served on the guardian or con-
servatoxy or on the attorney for the guardian or conservator.
{d) The original of the request when filed with the clerk shall be

accompanied by a written admission or proeof of service.

Comment. Subdivisions (a), (¢}, and (d) of Section 2700 continue
the substance of former Sections 1600 and 2002, with the addition of a
provision for gpecial notice of a petition for transfer of the pro-
ceeding to another county and for special notlce of a petition for
exercise of the doctrine of substituted judgment. Subdivision (a) in
its first clause is based on former Section 2002, but the balance is
derived from former Section 160{.

The first sentence of subdivision (b) continues the substance of
the first sentence of former Section 2003 and supersedes that sentence
and the first elause of the first sentence of Section 1601, The second
sentence of subdivision (b) is new but continues existing practice. See
W. Johnstone & G. Zillgitt, California Conservatorships § 2.10, at 31
(Cal. Comnt. Ed. Bar 1968).

The ward or conservatee may request speclal notice under Section
2700, whether or not the court has dispensed with notice to the ward or
conservatee under Section 1460,

Definitions
Court, § 1418

Staff Revigion: Adds reference to Substitution of Judgment Article
in paragraph (9) of subdivision {(a).

65196
Tentatlively Approved - OQct. 1977

§ 2701. .iodification or withdrawal of request; new request

2701. (a) A request for special notice may be modified or with-
drawn in the same manner as provided for the making of the initial
request and is deemed to be withdrawn at a date three years from the
date it was filed.

(b) A new request for special notice may be served and filed at any
time as provided in the case of an initial request.

Comment. Section 2701 continues the substance of the second,
third, and fourth sentences of former Section 2003, except that the re-
quest for special notice is deemed withdrawn three years from the date
it was filed, rather than three years from the date 1t was served as

under former law. The former guardlanship statute contalned no express
provision comparable to Section 2701,

IVeh=-2



65195
Tentatively Approved - Oct. 1977

§ 2702, Petitioner required to give requested special notice

2702, In any case to which a request for special notice applies,
the party filing the petition, account, or application, or commencing
the proceeding, shall give written notice of the filing or commencement,
together with the time and place set for the hearing thereon, by mailing
the notice to the person named in the request at the address set forth
in the request, or by causing the notice to be personally delivered to
such person, at least 10 days before the time set for the hearing or
within such shorter time as the court may order.

Coument., Section 2702 supersedes the last portion of former Sec-
tion 1601 and all of former Section 2004. Section 2702 contlnues the
substance of foruer Section 2004 except that the provision for shorten-
ing time for the notice 1s new. The provision of former Section 1601
that no notlce 1s required when the petition iIs for the sale of perish-
able or certain other property is not continued; notice is required in
such a case, but an order shortening time may be appropriate. Also
provisions of former Section 1601 which required a copy of the petition,
application, account, or proceeding to accompany the notice have not
been continued. &o© comparable requirement was contained 1n the conser-
vatorship statute,

38375

Tentatively Approved - Oct. 1977

% 2703. Proof of service

2703. (a) Proof of malling or of personal delivery of the notice
required by Section 2702 shall be made at the hearing.

(b} If it appears to the satisfaction of the court that notice has
been regularly given or that the party entitled to notice has waived it,
the court shall so find in its order, and such order, when 1t becomes
final, is conclusive upon all persons.

Comment, Section 2703 continues the substance of former Sections

1602 and 2005. For discussion of a provision similar to subdivision
{b), see the Cooment to Section 1464.
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10018
Tentatively Approved ~ Oct. 1977

§ 2704. BRKeguest for, and furnishing of, notice of filing of inventory
and appraisement

2704, (a) At any time after the 1ssuance of letters of guardian-
ship or conservatorship, any person or entity described in Section 2700,
in person or by attorney, may file with the clerk of the court a written
request for speclal notice of the filing with the court of the inventory
and appraisement by the guardian or conservatoxr, iacluding any supple-
mentary inventory and appraisement,

(b} The request shall be entitled "request for special notice of
filing of inventory and appraisement” and shall set forth the name of
the person and the address to which notices of filings shall be gent.

(c) & copy of the request shall be served on the guardian or con-
servator or on the attorney for the guardlan or conservator.

{d) The original of the request when filed with the clerk shall be
accompanied by a written admission or proof of service.

{(e) If a person serves and files a request under this section, the
guardian or conservator shall give written notice of the filing of the
inventory and appraisement by mailing the notice to the person named in
the request at the address set forth in the request, or by causing the
notice to be personally delivered to such person, not later than 10 days
after the filing of the inventory and appraisement with the court.

Proof of mailing or of personal delivery of the notice shall be filed
with the court,

Comment. Section 2704 had no counterpart in the former guardian-—
ship or comservatorship statute. The section is based on Section 1202.5
(executors and administrators) with modifications to make the section
consistent with other sections in this chapter. The iInventory and
appraisement is that required by Article 2 {commencing with Section
2610) of Chapter 7.

Court, § 1418
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969/030
CHAPTER 10. APPEALS

Tentatively Approved - Oct. 1977

3 2750. Appealable orders

2750, An appeal may be taken from the making of, or the refusal to
make, a judgment, oxder, or decree doing any of the following:

(a) Granting or revoking letters of guardianship or conservatorship
except letters of temporary guardianship or temporary conservatorship.

(b} Directing, authorizing, or confirming the sale, lease, en-
cunbrance, conveyance, or exchange of property.

(c¢) Adjudicating the merits of any claim under Section 2533.

(d) Settling an account of a guardian or conservator.

(e) Instructing or directing a guardian or conservator.

(f) Directing or allowing payment of a debt, claim, or attorney's
fee,

{g) Fixing, directing, or allowing payment of the compensation or
expenses of a guardian or conservator.

(h) Directing, approving, or modifying payments for the support,
maintenance, or education of the ward or conservatee.

(1) Granting or denying a petition under Article 8 (commencing with
Section 258Q) of Chapter 6.

(j) Transferring the assets of the guardianship or conservatorship
estate to a guardian, conservator, coumittee, or comparable fiduciary in
ancther jurisdiction.

Comment. Section 2750 supersedes former Sections 1630 (guardian-
ship) and 2101 (conservatorship). The introductory portion of Section
2750 and subdivisions (a), (d), and (e) continue the substance of former
Section 1630 (puardianship) with the addition of the exception in subdi-
vision {a) to make clear that an appeal may not be taken from an order
granting or revoking letters of temporary guardianship or temporary
conservatorship. Subdivisions (b}, {c), and (£) through (h) are new and

are adapted from Section 1240 (estates in probate). Subdivisions (i)
and (j) are also new.

Section 2750 has the effect of broadening appealable orders in
guardianship while narrowing appealable orders in conservatorship. See,
€.g., Guardianship of Jacobson, 30 Cal.2d 312, 182 P.2d 537 (1947)
(order for allowance of counsel fees to guardian not appealable)}; but
see Conservatorship of Smith, 9 Cal. App.3d 324, 88 Cal. Rptr. 119
(1970) (appeals in conservatorship limited).
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992/936
Tentatively Approved in Substance ~ Qct., 1977

§ 2751, Stay
2751. {a) Except as provided in subdivisions {b) and (c}, an

appeal pursuant to Section 2750 stays the operatlon and effect of the
Jjudgment, order, or decree.

(b) For the purpose of preventing injury or loss to person or
property, the trial court may direct the exercise of the powers of the
guardian or conservator, Or may appoint a temporary guardian of the
estate or temporary conservator of the person or estate, or both, to
exerclse the powers, from time to time, as though no appeal were pend-
ing. All acts of the guardian or conservator, or temporary guardian or
temporary conservator, pursuant to the directions of the court made
under this subdivision are valid, irrespective of the result of the
appeal.

{c) In proceedings for guardianship of the person, the provisions
of Section 917.7 of the Code of Civil Procedure apply.

Comment. Subdivisions {a) and (b} of Section 2751 continue the
substance of former Sections 1631 (guardianship)} and 2102 {conservator-
ship) and broaden the guardianship provisions to apply to all appeals in
guardianship. Cf. Gold v. Superior Court, 3 Cal.3d 275, 475 P.2d 193,
30 Cal. Rptr. 161 (1970) (stay provisions in guardianship limited to
appeal from order appointing guardian for incompetent person}. Any
problems caused by broadening the stay provisions are subject to the
trial court's continuing jurisdiction. For provisions governing tem-
porary guardians and conservators, see Chapter 3 (commencing with
Sectlon 2250).

Subdivision (c) recognizes the effect of Section 917.7 of the Code
of Civil Procedure, which applies to proceedings that affect the custody
of a minor child, including guardianship proceedings. See 6 B. Witkin,
California Procedure Appeal § 151, at 4145 (2d ed. 1%71). Section 917.7
provides that, with cextain exceptions, the perfecting of an appeal does
not stay proceedings In the trial court that affect the custody of the
minor,

999/549

Tentatively Approved - Oct. 1977

§ 2752. Reversal of order appointing guardian or comservator

2752. 1f an order appointing a guardian or conservator is reversed

on appeal for error, all lawful acts of the guardian or conservator
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performed after qualificatilon and prior to the reversal are as valid as

though the order were affirmed.

Comment. Section 2752 continues the substance of former Section
1632 (guardianship)}; there was no comparable provision for conservator-
ship. Although appeal of an order appointing 2 guardian or conservator
stays the order pursuant to Section 2751, there may be an interval be-

tween appointment and appeal during which the guardian or conservator
acts.,
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101/160
CHAPTER 11. TRANSFER OF ASSETS OUT OF STATE

Staff Draft - March 1978

-~

§ 28300, "Foreign guardian or conservator' cefined

2800. As used in this chapter, 'foreign guardian or conservator"
means the guardian, conservator, committee, or couparable fiduciary in
the other jurisdiction to whom the assets are to be transferred pursuant

to an order obtained under this chapter.

Comment. Section 2800 is a new provision which contains a defini-
tion needed to avoid needless repetition in this chapter.

101/171
Substance Approved -~ Jan. 1978

s 2801. Order for transfer of assets out of state

2801. Subject to the limitations and requirements of this chapter,
the court in which the guardianship of the estate or conservatorship of
the estate is pending may order the transfer of some or all of the
assets of the estate to a guardiam, conservator, committee, or compa-
rable fiduciary in another jurisdiction outside of California where the
ward or conservatee resides at the time the petition for the order

authorizing the transfer is filed.

Comment. Section 2801 is based on portions of former Sections 1603
{guardianship) and 2051 and 2052 (conservatorship), hut Section 2801 is
confined to the transfer of some or all of the assets of the estate
while the former provisions provided for the "transfer of the proceed-
ing.” Section 2301 permits transfer of assets to “another jurisdiction
outside of California where the ward or conservatee resides at the time
the petition 1s filed" whereas former Section 2052 permitted transfer to
"any other state in which the [ward or] conservatee resides at the time
of the application for tramsfer.” Section 2801 thus permits transfer of
assets to a forelgn jurisdiction that is nor another state. In this
respect, Section 2801 is consistent with the statute relating to the
transfer of some or all of the assets of a trust to another jurisdiction
outside of California. Sce Probate Code 5§ 1139-1139.7. For the
procedure for removal of assets to another jurisdiction by a nonresident
guardian or censervator or similar fiduciary where there is no Califor-
nia guardian or conservator, see Sections 3600-3603.

Definitions

Counservatorship of the estate, § 1412
Guardianship of the estate, & 1414
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1017176
Substance Approved - Jan. 1973

§ 2802, Who may petition for transfer

2802. A petition for an order authorizing a transfer may be filed
by any of the following:

(a) The guardian of the estate or the conservator of the estate.

(t} The ward or conservatee.

{c) Any relative or friend of the ward or conservatee.

{d) Any person interested in the estate.

{e) The foreign guardian or conservator.

Comment. Section 2502 continues the substance of a portion of the
second sentence of former Sectiom 2052 (conservatorship) except that the
list of persons who may file a petition has been expanded to include the
persons listed in subdivisions (b), (¢), and (d). See alsoc former
Section 1603 {(guardianship).
vefinitions

Conservator of the estate, [ 1412
Foreign guardian or conservator, - 2800
Guaxrdian of the estate, - 1424

Policy Issue: Should the list of persons who may file a petition
be expanded to include the persons listed in subdivision (b), (c), or

(d)?

101/180
Staff Draft - YMarch 1978

5 2803, Contents of petition
2303. The petition shall set forth all of the following:

(a) The name and residence address of:

(1) The foreign guardian or conservator, who may but need not be
the guardian or conservator appointed in this state.

{2) The ward or conservatee.

(3) The guardian or conservator, so far as known to the petitioner.

{b) The names, ages, and residence addresses, so far as they are
known to the petitioner, of the spouse and relatives of the ward or
conservatee within the second degree.

{c) A brief description of the character, condition, value, and

location of the property comprising the assets sought to be transferred.
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{d) A statement whether the foreipgn guardian or conservator has
agreed to accept the transfer of the assets. If the forelgn guardiam or
conservator has, the acceptance shall be attached as an exhibit to the
petition or otherwise filed with the court,

(e) A statement of the manner and by whom the foreign guardian or
conservator was appointed; a general statement of the qualifications of
the forelgn guardian or conservator; the amount of boud, 1f any; a
general statement of the nature and value of the assets of the ward or
conservatee already under the management and control of the forelgn
guardian or conservator in the other jurisdiction; and the name of the
court having jurisdiction of such foreign guardian or conservator or of
his accounts or 1n which a proceeding may be had with respect to the
guardianship or conservatorship if the assets are transferred,

{f) Whether there 1s 2ny pending civil action in this state against
the guardian or conservator, the ward or conservatee, or the estate.

{z) A statement of the reasons for the transfer.

Comment. Section 2803 is drawn primarily from Section 1139.2
(transfer of trust assets out of state) and in part from former Section
2052 (transfer of comnservatorship proceeding out of state). See also
former Section 1603 (guardianship). <The information required to be
included in the petition is needed so that the court can decide whether
the requirements of Section 2806 are satisfied. A petition under this
chapter must be verified. See Section 1450,

Definitions

Foreign guardian or conservator, i 2400

101/181
‘Tentatively Approved ~ CGct, 1977
Staff Revision =~ March 1978
§ 2804. Uotice of hearing
2504, iotice of the hearing shall be gilven as provided in Chapter
3 (commencing with Section 1460) of Part 1. In addition, the petitiomer,
at least 30 days before the date set for the hearing, shall cause to be

malled to each of the persons listed in the petition, at thelr respec-
tive places of residence therein stated, a written notice of hearing and

a copy of the petition.
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Comment. Section 2804 continues the substance of the first two
sentences of former Section 2053 {conservatorship} except that the
provigion requiring the clerk to set the petition for hearing 1s con-
tinued in Section 1451 and the time for mailing notice 1s increased from
10 to 30 days to conform to the time provided in Section 1139.3 (trans-
fer of trust assets out of state). See also former Section 1603 (guard-
fanship).

Policy Issue: The staff has increased the notice period from 15
(in former approved draft) to 30 days to conform to Section 1139.3 and
in recognition that the matter set for hearing involves a multi-state
transaction. 1Is this change acceptable?

101/182
Approved in substance - Jan. 1578

§ 2805. Opposition to petition

2805, Any of the following may appear and file written objections
to the petition:

{a) Any person required to be listed in the petition.

{b) Any creditor of the ward or conservatee or of the estate.

Comment. Sectlon 2805 continues the substance of the third sen-

tence of former Section 2053 (conservatorship). See also former Section
1603 (guardianship).

101/183
Staff Draft - March 1973

§ 2806. Order for transfer

2806, (a) The court may, in its discretion, grant the petitlion and
order the guardian or conservator to transfer the assets to the foreign
guardian or conservator in the other jurisdiction if, after hearing, it
appears to the court that all of the following requirements are satis-
fied:

{1) The transfer would promote the best interests of the ward or
conservatee and the estate.

{2) The substantial rights of creditors or claifmants in thls state
will not be materially ilmpaired by the transfer.

{3) The foreign guardlan or conservator is qualified, willing, and
able to administer the assets to be transferred.

(4) The removal of the assets to the other jurisdiction would not

conflict with any restriction or limitation on the assets.
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Comment. Section 2806 1s drawn from Section 1135.4 (transfer of
trust assets out of state) and Section 1572 (removal of ward's property
from state) and supersedes the fourth sentence of former Sectlion 2053
{conservatorship}. See alsc former Section 1603 (guardianship). Impor-
tant elements in determining whether ‘'the transfer would promote the
best interests of the ward or conservatee and the estate" are whether
the transfer will facilitate the economical and convenlent administra-
tion of the estate and whether the guardianship or conservatorship
estate will be administered by a competent fiduclary in the other juris-
diction.

Definitions

Forelgn guardian or congervator, § 2800

101/184
Staff vraft - March 1978

& 2807. lianner of transfer; conditiomns

2807. 1If a transfer is ordered, the court may direct the manner of
transfer and impese such terms and conditions as may be just, including
but not by limitation, a requirement for the substitution of the succes-
sor forelgn puardian or conservator in any pending litigation in this
state.

Comment. Section 2807 is drawn from the first sentence of Section
1139.5 (transfer of trust assets out of state). It supersedes the last
two sentences of former Section 2053 (conservatorship). See also former
Section 1603 (guardianship).

Definicions

Foreign guardian or conservator, & 2800

101/185
Staff Draft - HMarch 1978

§ 2808, Termination of pguardianship or conservatorship

2808. (&) If the court's order provides for the transfer of all of
the assets of the estate to the foreign guardian or conservator, the
court, upon settlement of the final account, shall order the guardian—
ship of the estate or the comservatorship of the estate terminated upon
the filing with the clerk of the court of a receipt for such assets
executed by the foreign guardian or comnservator.

{b} Unless notice is waived, a copy of the final account of the
guardian or conservator and of the petition for discharge, togetrher with

a notice of the hearing thereon, shall be mailed at least 30 days before
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the date of the hearing to all persons required to be listed in the

petition for transfer, including the foreilgn guardian or conservator.

Comment. Section 2808 is based on former Section 2055 (conserva-
torship). See also former Section 1603 (guardianship)}. As to the
termination of the proceeding and discharge of the guardian or conserva-
tor when the estate 1s exhausted, see also Section 2626, 1f there is
California real property being administered in the California proceed-
ing, it may be necessary to contlnue the California proceeding for the
purpose of administering such property. See !, Johnstone & G, Zillgitt,
California Conservatorships i 2.28, at 45 {Cal. Cont. Ad. Bar 1968). As
to the procedure for termination of a guardianship or conservatorship of
the person, see Sections 1601 {(guardianship), 1860-18&4 (conservator-
ships).

Definitcions

Conservatorship of the estate, & 1412
Foreign guardian or conservator, § 2800
Guardianship of the estate, & 1424
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