#30.300 12/22171
First Supplement to Memorandum 77-32
Subject: Study 30.300 -~ Guardianship-Conservatorship Revision (Letters
From State bar Subcommittee Concerning Powers and Juties)

In connection with 1ts consideration of the chapter on powers and
duties of guardians and conservators of the estate, the Commission
decided in October to seek preliminary guidance from the individual
members of the State Bar Subcommittee on Guardianship and Conservator~
ship concerning the extent of court supervision which should be required
and concerning various other matters. The Executive Secretary then
wrote to the six subcommittee members, posing eight specific questions
(see below). We have received responses from four of the six subcommit-
tee members. These are attached to this memorandum as Lxhibits 1
through 4. Exhibit 5 (attached) is a letter from the subcommlttee
chairman to the Individual members, uring their cooperation and describ~
ing the procedure the subcommittee will follow.

Thie elght questions posed are reproduced below, with the para-
phrased responses of Commissioner vavid Lee (Exhibit 1), William Johnstone
{(Exhibit 2), subcommittee chairman Arne Lindgren (Exhibit 3), and Judge
Arthur Marshall {Exhibit 4). (Pages 1 through 4 of Judge “arshall’'s
letter deal with Parts 1l and 2 of our draft; these comments will be the
subject of a separate memorandum.) Tnese responses genarally support
the approach recommended by Garrett Elmore in “emorandum 77-82 to describe
powers exercisable without court approval (see responses to questions 3
and 7), although tlr. Johnstone is skeptical of giving a guardian powers
as broad as a conservator's (see Ur. Johnstone's response to questions 2
and 7). Opinion was divided on whether we should require less court
supervision 1n the case of the small estate (see responses to guestion

8), although the staff and Mr. Elmore have decided to abandon this idea.

Questiong and Responses

1. The approach of the staff draft 1s to provide consolidated pro-
visions relating to powers and duties to apply to both guardians and
conservators. Is thils a sound approach?

Lee: No. While many powers and duties are common, to consolidate
them will create confusion.
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Johnstone: Yes, with certain cxceptions. Section 1853 (additional
powers) and certain other sections should be limjted to conservator-
ships; probably there are sectiomns that should e limited to guardian-
ships.

Lindgren: Yes,

Marshall: Yes,

2. The ataff draft adopts the approach of generally requiring
prior court approval but permits the court to grant the guardian or
conservator the power to independently exercise any or all of the listed
powers without prior court approval subject to the court's power to
impose such limitations and conditions as 1t may specify in its order.
See present Prob, Code ¥ 1853. Among the conditions that might be
imposed would be a requirement of prior notice to specified persons (as
under the Independent Administration of Lstates Act). 1Is this a sound
approach?

Lee: Tae approach of the Independent adminlstration of istates Act
would not work well in guardianship-conservatorship, since the ward or
conservatee is 1n no position to object, and to give notice to other
family members would invite officious intermeddling.

Johnstone: Ambivalent. Yuestionable whether Section 18533 (addi-
tional powers) should be applied to guardianships. Application of
Independent Administration of Lstates Act 1s interesting, but perhaps
should be limited to conservatorships.

Lindgren: Generally yes, although the Independent Administration
of Estates Act approach will probably not work well in guardianship-
conservatorship., Certain powers (e.g.,, to make conservative investments
or lease property) should be automatically granted without court limita-
tlon. Where the court is authorized to limit powers, it will probably
do so out of excessive caution.

Marshall: Yes.

3. The Commission's comsultant plans to review the various powers
and duties of guardians and conservators under the consolidated provi-
slons of the staff draft with a view to determining the feasibility of
specifying in the statute powers and duties that might be exercised by
any guardian or conservator without prior court approval. Do vou have

any suggestions concerning existing powers and duties that now require
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prior court approval that might appropriately be exercised by any guard-
ian or conservator without court approval?

Lee: There should be authority for the guardian or conservator to
act without prior court approval in appropriate cases.

Johnstone: There should be authority for action without prior
court approval. The acts to be specified might be patterned after the
Independent Administration of Lstates Act (viz., Prob. Code 5 591.2).

Lindgren: The powers that should be automatically granted without
prior court approval or court limitation might include the power to buy
and sell securitlies (at least within fairly conservative areas) and the
power to lease property within certain limitationas.

Jdarshall: With respect to sale of real property, there should be
provision for the guardian or conservator to petition the court for
authority to sell without awaiting confirmation proceedings.

4. It has been supgeated that consideration be given to permitting
a trust company a broader power to exercise powers and dutles without
prior court approval than other guardians or conservators. The justifi-
cation for this suggestion is that the trust company is a skilled guard-
ian or conservator that does not require the close supervision a less
skilled guardian or conservator may require and the proposal would
reduce the cost to the estate of obtaining court orders for the more
routine matters in connection with the management of the estate. Do you
belleve that this proposal has merit? If so, where would you draw the
line between the powers and duties that the trust company could exercise
without prior court approval and those that would require prior court
approval?

Lee: The presumption that trust companies have greater expertise
than Individual fiduciaries concerning investments is false.

Johnstone: Tioe proposal to give trust companies broader powers has
merit in the abstract, but may be politically unscund.

Lindgren: There should be no distinction between institutional and
individual fiduciaries.

Aarshall: There should be no distinction between institutionsl and
individual fiduciaries.

5. Should there be explicit authority for the court to confirm

past acts of a guardian or conservator who has acted without obtaining
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advance court approval where advance approval is required by statute?
See generally Place v. Tremt, 27 Cal. App.3d 526, 530, 103 Cal. “ptr.
841, B43 (1972).

Lee: Yes.

Johnstone: Yeas.

Lindgren: Yes.

Marshall: Yes,

6. Should the conservatorship provision which insulates a conser-
vator against claims based on any act authorized by the court unless the
authorization was obtained by fraud, conspiracy, or misrepresentation
(Prob. Code § 2103; Conservatorship of darvey, 3 Cal.3d 646, 651-52, 477
P.2d 742, 744-45, 91 Cal. Hptr. 510, 512-13 (1970)) be broadened to
apply also to guardlanships? See alsc Prob., Code §§ 1539, 1557.2, 1593,
1602, 1631,

Lee: Assuming that there is wisdom in limiting liability of fidu-
ciaries, there is no logical reason teo distinguish between guardianships
and conservatorships.

Johnstone: Yes,

Lindgren: Yes.

ifarshall: Yes,

7. The Commission has alsc discussed an alternative scheme that
might be used instead of the scheme 1n the staff draft. Is there merit
to the concept of developing for guardianship-conservatorship law a
scheme analogous to the Independent Administration of Estates Act (Prob.
Code §§ 591-591.7), with powers of guardians and conservators divided
intoc three categories: (1) those requiring specific court approval in
all cases, (2) trhose exercisable without court approval, and (3) those
which require notice of the proposed action with an opportunity for
interested persons to object? Are there persons Interested in the
guardianship or conservatorship estate who would be sufficiently inter-
ested to object to a proposed action? Do you believe that this scheme
should be adopted for the puardianship-conservatorship law? Do you have
any comments on the present workings and usefulness of the Independent
Administration of Estates #Act as amended by the Legislature?

Lee: The approach of the Independent Administration of ustates Act

would not work well in guardianship-conservatorshlp, since the ward or
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conservatee 1s in no position to object, and te give notice to other
family members would invite officious intermeddling.

Johnstone: Application ¢f the approach of the Independent Adminis~
tration of listates Act to comservatorship is generally sound, but it
should not be applied to guardianships. Perhaps ratificatlion of the
conservator's independent acts should be required at the time of each
accounting. There are frequently parties available to scrutinize the
conservator's proposed acts., The Independent Administration of Estates
Act has been beneficial to the extent used, but courts have limited its
usefulness to some extent.

Lindgren: The approach of the Independent Administration of
Letates Act 1s probably not workable in the guardianship-conservatorship
context, since it is mot clear who will ultimately have an interest in
the guardianship~conservatorship estate.

Marshall: The approach of the Independent Administration of
Estates Act would be helpful to guardians and conservators, as would the
division of powers Into three categories as discussed by the Commission.
There are persons sufficiently interested in the guardianship-conser-
vatorship estate to object to a proposed action. The Independent Admin-
istration of Estates Act has proven useful and is working quite well.

5. Do you have any comments on the feasibility and usefulness of
the plan for separate treatment of small estates . . . 7

Lee: Can the harm which could befall a person whose estate 1s
under $100,000 be any less then that to one whose estate exceeds $10,0007

Johnstone: The smaller estate may well need more protection than
the larger one,

Lindpgren: In smaller estates more flexibility might prove useful
and avold the necessity for comstant court involvement.

Marshall: It would be useful to treat small estates differently

and more expeditiously than present procedures permit,

Respectfully submitted,

Robert J. Murphy III
Staff Counsel



First Supplement to Memorandum 77-52 EXHEBLT 1
SURBRION COURT
STATE OF CALIFOENIA
COUNTY QF AL AMEOA
ADHINGETRATION GUILE NG
1973 OAN STREST

CERLAND, CALIFORNIA BR6%Z
ara.sem T TUY

November 2, 1977

DAVID C, LEE
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Mr., John H, DeMmull-;
Executive Secretary
California Law Revigion Coar e ion
Stanford Law School
- Stanford, CA 94305

Dear Mr. NDeMoully:

T am responddine o vour latter «f Gutober 21, 1977 reparding the Come
mission's request for views of proposals concerning guardianshin/conservatorship

changes,

T am somewhat dismayed to discover thet I am negatively impressed by all
of the propesals., As I read the proposals they break down into five basic catew
gcr':.es. 1, consolidation; 2, pwers; 3, noticey 4, small egtate Imndli.np:;

s limitation of fiduciary llablli‘hl. _ .

-1, Consoliciatmn, I dlstlf?i?u::ih puardlambma of mirors and amilm*
proceedings Tor adulis. The basic cause, turation, factual isbues regarding need
differ. The pregent law egsentially iz consclidated under Division 4. Tn Chapter
1 for instance 1404 pertaing to lncompetents and 1405 to minors. It is my exper-
ience that while many of the standards, powers and duties are comwon, confusion
results particularly in the cage of new attorneys, I feel the better organization
would be to have separate Divisicns for minors and adults. In this way should the
legislature seek to amend the procedurs involving one there would be no confusion,
There there would be repetition of common pmvls;mns but that Is mfemble to

confuzion,

2, Pcmez‘s. (‘rantmg of enecifl powers under 1853 is mesem:ly available,
Unlike Indepena T Administration the automatic granting of such powers to a conser-
vator/guardian could not be adequately contested b'v A conaservatee/ward because of
their disability, :

Purther, the administrative efficlency of such a grant of powers is questionable,
The few requests for court supervision that we see in the courts are typically sig-
nificantly troublesome to the filduciary that court "nand holding" is desirable. The
rest are of protective benefit to the ward/conservatee such as confirmation of sale
{frequent overbids), sale and reinveatient in securities, ete, {the court often
through inquiry determines that the fiduciaries' impressions are generated by a stock
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broker without realizing Ithat capital gains would negate any benefit of portfolio
rearrangement),

Favored status granted to {rust companies is based upon a presumption that
they necessarily have greater expertise than individual fiduciaries. I think the
presunption is false., The commission would be well advised to canvas the courts
Te invegtment prowess {(common trust furds), post mortum tax planning and
considerations of bank convenience vs, benefit to ward/conservatee, I am satisfied
that such inquiry would cause the underlying presunption to be sat aasids,

There are always inatances where a fiduciary must act at once without the
luxury of time to get prior court approval, It is certainly wise to afford the
opportunity to seek ratification end approval of such acts, Absent such an oppor-
tunity one can sasily mdmtmd why some fiduciaries take no action., I, therefore
feal such an puthori s appropriate (even though it de facto is employed even now) s
Query, does not PC 1880 givu such power?

3, Notice, T favor notice as a vehicle for protection of procedural due
process of those arfected by a court proaeeding However, here we consider notice
to parties whoge interests are at best anticipatory, As a flduciary a guardian/
conservator has an obligation to matisfy the needs of the ward/conservatee, 1 fear
that required notice would create officious intermeddlers of the ubiquitously dis-
rrunted fardly member. Those truly interested can request special notice anyway
50 ho real sdivantage is gained. Finally how does one determine to whom notice should
ba given. Should an 18 year old adult sibling be given notice of what a parent-
E:ardim proposed to do in administering a child's estate? Naturally except for the

vitation of contention mentioned above no real harm would befall the public by
requiring notice; but what benefit would obtain? Would it not be a meaningless
reform?

4, Small Estates, Can the harm which could befall a peraon whose estate
is under 8100007 be any less than that to one whose estate exceeds $100,000?

5, Limited Liahili‘%. Assuming that there is wisdom in limiting liability
of fiduciaring, 8 nO logical reason to distinguish between those for minors

and incompetants and those for conservatees. However, I think that the case and
sections cited are not as dispositive as the brief statement in item 6 suggests.
PC 2103 refers to the finality of a court order., We may split hairs about whether
extrinsic va. intrinsic fraud theories of review of otherwise final ordere is
altered by 2103 but besically the issue raised m; finality of appealable
court crdars and not exculpatory provisions of 1anship/conservatorship law,

Ganerally all supervisory probate orders preceded by notice are appealable
and as such are final orders not collaterally attachable, Certainly consistency
should be the goal and for that reason review of this should be made. It should be
borne in mind that conservatorships almost never result in any inccmpatence finding
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notwithstanding ability for such a finding to be made, There being no inconpetence,
2103 is consistent with general law of finality of orders. Guardianship orviers,
whether for minors or incomretents, are not. final as to the ward until one vear
after the incapacity is Jifted. Therefore, as far as collateral attacks and appeals
no real inoonsistencises exist.

Finally, I would like to wmre reconsideration hy the commission of theip
recomnendation to terminate the distinction of Cuandianghip for incompetents and
Conservatorshins., I feel a value exists in retainine the two procedures and cannot
hope to best the analysis ase ststed {n Regents v, Davis (197%) 1n C, 34 33,

Sincersly,

i ' ’ r’} A7 - /

1

S I 2 4 e A

/’ , Y
Gavin O, lee “b‘-;i_i'??ihax )
Probate Commissionenr ¢

DCLimhn

cc:  Arne S. Lindgren Tsn.
cct  William S, Johnstone, Jr., bsn.
¢ The Honorable Arthur K. Marshall
cer  Matthew S. Rae, Jr., Esn.
cct Ms, Ann E. Stodden
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Mr. John H, DeMoully

Executive Secretary

California Law Revision Commigsion
Stanford Law School

Stanford, Californis 94305

| Dear Mr. DeMoully:

Reference 1s made to your letter of October 21, 1977,
concerning the subiect of guardianship-conservatorship revision,
I apologize for not responding earlier, however, my achedule has

not permitted it, I will answer the questions raised in vyour

letter in the numerical order in which they appear. Before doing

80, however, I want to make one gqualifying remark. It is my
understanding from furmer correspondence in this matter that
conservatorships are intended to apply to incompetent (or 1f

not incompetent, of a condition now warranting a conservatorship)

adulte and married minors, while guardianships will apply’ only
to minors.

' 1. Subject to the following qualifications, yes, I
believe that consolidated provisions relating to powers and
duties can apply to both guardians and conservators. The
qualification deals with certain powers and duties which apply
to one catagory or ancther, in which case they should be
“separately set forth. PFor example, the powers set forth in
Probate Code §§1853, 1855~59, 1B61l, and 1862 probably do not

apply to minors' guardianphips, rather only to conservatorships.
there well could be collateral provieions which should apply only

to minors.

2, 1 am ambivalent toward your comments concerning

powers. 1 have generally been in favor of use of 1853 powers in

conservatorships and would endorse its application to all

"incompetent® persone. Whether they should be made applicable to

minorg, however, 1 am not guite sure, ¥From past experience
courtes have always cherished thelr custodia leqis role with
respect to minors (more so than with respect to adults) and

whether there 18 sound reason for the distinction, I am not sure.

Unfortunately, courts have not accepted the virtue of 18%3 as
its draftsman intended. Obviously, aepplication of provisions
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gsimilar to the Independent Administration of Estates Act would
give control to the fiduciary rather than the court. Beilng one
of the primary draftsman of the Independent Administration of
Estates Act, I obviously endorse 1te concept, and its application
to conpervatorshipe 1s interesting to think about, Perhaps the
solution is to draft the 1853 powers along the lines of the
Independent Administration rules, but limit their application

to conservatorships.

3. 1 would pattern the powers to be exercised without
prior court approval on the Independent Administration of Estates
Act powars. We had hoped to include within those powers the power
to sell real estate, but were unsuccessful, And, during the last
year or so during the active real estate market in southern
California, the requirement of bildding in open court proved
extremely beneficlal to estates, probate, guardianship and
cohservatorship alike,

4. In the abstract, I belleve that there is merit
in distinguishing between the exercise of powerse and duties by
& trust company on the one hand and by an individual on the other.
Furthermore, and still in the abstract, I would think that with
appropriate prior court approval, perhaps by the conservatee,
1if competent, and by either consent of relatives or at the least
noh-opposition by relatives, a trust company should be able to
adminieter a conservatorship estate {question whether a minor's
estate as well) ag 1f it were a trustee of a trust. However, you
are getting into a lot of politics in such a proposal, and 1 am
not sure that the leglglature would buy it, I would hate, for
example, to see trust companles use their greater powers as a
sales gimmick for increased conservatorship-guardlianship business,
1f utllization of powers and procedures similar to the Independent
Administration .of Batates Act 1s smbodied into the applicable
statutes for all conservatorships, perhaps that is sufficient to
permit trust companies to obtain the quasi-trustee powers which
I know they would like to have,

5. Yes, but PC §1860 grants the power to a cohservator
to confirm prior acts, See Callfornia Conservatorships (CEB
series) §5.9. This should definitely be Ihcorporated Into any
new statute,

6. Yes, Assuming adequate notice to interested parties
{compare the 1976 amendment to §1853 reguirihg notice to the
conservatee), 1 think there ia benefit to finality of court
-authorized acts. I would adopt in the new statute language
gimilar ta PC §§2005 and 2103,
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7. I believe that my comments under paragraph 2
et seq, express my approval concerning the application of the
Independent Administration of Estates Act to conservatorships
{as distinguished from mincrs' guardianships), with, perhaps,
ratification of a conservator's "independent" acts at the time of
each interim accountihg. As to your question whether anyone would
be interested in cbjecting, the answer is "yes" depending upon
clrcumstances of a particular case and the relationship of parties.
To most there would be no obiectlion, to scme there would., As for
present workings of the Act in conhection with decedents' estates,
once agaln the courts have dampenaed use of the Act because they
basically are opposed to removal of thelr ultimate supervisory
authority in all estates. For example, in Los Angeles County,
not only ls the affidavit of service of "Advice of Proposed
Action" required toc be filed in the proceeding (not contemplated
in the Act), but the Court requires that all independent acts be
specifically set forth in the final account and subjected to
court approval. In practice the Act, to the extent that it is
used, is beneficial and used primarily in eliminating court
approval of creditor's claims and sale of marketable securities,
However, I belleve that ar the Bar becomes more accustomed to use
of the Act, it will recelve greater use. I would predict the same
with respect to conservatorships.

8., While I understand Garrett's motivation for sugesting
separate treatment of small eatates, since we are talking about
somecne manaying and conserving the estate of ancther, I do not
believe that a valld distinction concerning the subject of that
management can be made because the estate is less than 5100,000,00,.
in fact, it could be well argued that the smaller estate needs
more protection against mismanagement than a larger estate.

1 will be pleased to elaborate upon any of the foregolng
comments at your call, One further comment. Many of the points
you raised prove difficult to answer completely via a letter, Has
conslderation been given to the calling of a meeting of various
consultants for the purpope of discussing in a dlialogue form the
prog and cons of the various questions railsed? 1t would meem to
me that this might prove beneficial,

Very truly yours

e/
Wil i&ﬁ
- & HAHN

WSJ/kks
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Qctober 31, 1977

Mr. John Henry DeMoully
Executive Secretary ‘
California Law

Revision Commission
Stanford Law Scheool
Stanford, Callf. 94305

Dear Mr. DeMoully:

Thank you for your letter of October 21, 1977.
My responses to your questions are as follows:

1. I agree with the staff approach to have consoli-
dated provisions relating to the powers and duties as to both
guardiana and conservators.

2. Although I would be in general agreement to allow
a guardian or conservator to exercise certain powers without
court approval, subject to a court limiting those powers, 1
have the following thoughts for your consideration:

If the court is given the authority to limit the
rights I am fearful that the court will opt in every instance
te limit those rights and to simply throw the procedure back to
its current method whereby the conservator or guardian would have
to apply for court authority in every instance prior to making a
move. I think alsc the "prior notice” to specified persons may
not be appropriate in the guardianship and conservatorship area
since in the prcbate area the personal representative is aware
of those persons who could be affected by the actions to be
taken; in the conservatorship and guardianship areas, the repre-
sentative does not really know who might be affected since the
conservatee or ward may have a will which dispcses of his prop-
erty in a fashion unrelated to the family memgers who presumagly
would be the persons to receive the notice that you plan to adopt.
I feel certain powers should automatically be granted without
court limitation-such as the power to buy and sell securities.
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1 think the ability to lease property within certain limitations
should be authorized without the necessity of prior court
approval. Investments outside fairly conservative areas should
be approached, in my judgment, very carefully, particularly
where the conservator or guardian is not a financial institution.

J. 1 am not in apgreement that there should be a dis-
tinction between a financial institution's acting as conservators
or guardians as contrasted to individuals. Since 1 am not in
favor of that approach I do not believe it can be expected that
we can cut even a finger line to define who is a "gkilled" repre-
sentative. Also, I think you will find that even 1f a corporate
representative is not required to obtain court apProval that
probably they will anyway as an "insurance policy’ against subse-
quent attack. I think you may well find that even in the probate
area where a corporate flduciary is authorized to take certain
action under the Independent Administration of Estates Act that,
rather than gilving the prior notice, they are still opting to
get formal court orders.

4. 1 do believe there should be some authority in The
Act to allow a conservator or guardian to be able to obtain after
the fact approval of actions which were taken without prior court
approval. :

. 5. I believe the guardianship section should also have
the insulation against claims based on any act authorized by the
court except where obtalned by fraud, conspiracy, or misrepresen-
tation.

6. With respect to adopting the Independent Adminis-
tration of Eatates' approach to guard%anships and conservatorships,
my concern is that one does not know during the lifetime of the
conservatee or ward who is golng to be interested in the estate at
death. Although now the conservatorship area looks to heirs
within the second degree, the actual gersons who may benefit upon
the death of the conservatee may not be within the classification

- of those heirs. Consequently, it 18 my general feeling that the

generalized approach of the Independent Administration of Estates
Act in the conservatorship-guardianship area may not be workable.
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7. I do believe it will be very useful to have
geparate treatment for small estates. 1In the probate area we
have for {ears tried to enlarge the ability to collect assets
upon death without court involivement based on affidavit.
Although the affidavit approach will not work in the conserva-
torship-guardiauship area, I believe that 1in asmaller estates
more flexibility might prove useful and avoid the necessity of
court involvement at every turn of the wheel. :

Yours veryAruly,

Arne S. Lindgren
of LATHAM & WATKIN
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Mr. John H. DeMoully

Executive Secretary

California Law Revision
Commission

Stanford Lew School

Stanford, Californie 9305

Dear Mr. DeMcully:

The Chairmah of the State Bar Bubcommittee on Quardisnship-
conservatorship Reviegion assked me to make what comment I could
on Division 4, Parta 1 end 2, to be added to the Frobate Code

(Sections 1400 - 1602),

May I say initizlly that I am in favor of the consolidation of
all proceedinga under sonservatorship provisions of the Probate
Code. By "all" I mean not only matters dealing with adults,
but aiso minors as well. That hes been a goal towerd which the
State Bar has been heading for many years, particularly since
the passage of the original Conﬂervatorahip Act. However, I am
agreeable to the retentlon of the term "guardian” with respect
to minor wards, and the conaclidation of all other proceedings
under the conaervatorship provisions, at least for the present.
I do note that the guardianshlp provisions are carefully tied
into the conservatorship requlirements so that at least a degree
of uniformity 1e achleved,

Many of my comments are somewhat technical, but they are required
of me, as well a& substantive criticism.

Section 1&14, subdiviasion (&) states that a member of a “"uniform
aervice,' et cetera. I do believe that the word should be
uniformed

Section 1414 does not deal with anyone other than servicemen and
women, and federal employeeas. However, what sbout the person who
is miseling and is not in the military or government service?
Should there not be a provision feor such persons?
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Section l460: I see no provision in thissection for notice
to the ward., I reallze that notlce to an infant ias of no
consequence, but where s ward is 14 years of age or older, I
think notice should be given to him or her,

Section 1460 has several notes subscribed thereunder. The

first inquirea whether the provision as to posting be retained.
In my opinion, pcating is an archaic provision which, at one
time, did notify all those who viaited the courthouse. In olden
days, that would be a substantizl part of the citizenry; however,
in modern times only a very small segment of the population
freguents the courthouse and such notice really 1s not at all
effective. I am aware of the fact that we are dealing with
"notice to the whole world," and allegedly &chleving such notice
by posting. If that 1s what we wish to accomplish by posting,

I believe more people would be informed by a one-time publica-
tion in a local newspaper than would be apprised by & posting

on a bulletln board at the courthouse. Therefore, my thought
would be to eliminate poating and instead, if we can think of

no other solutlon for notice to the entire world, to publish in

the local press.

The next commission note asks whether notice should be required
to be given to all adult relatives within the second degree in
every case where noc notice procedure is otherwise provided. My
answer to that would be in the affirmative. Where relatives are
not otherwise informed, at least those adults falling within the
second degree should be notified.

The last question is, "Should notice be gilven to the ward in
cases where the ward 1e 14 years or older?" I previously
responded to that in the affirmative.

The material sent to me goes from Page 1l to Page 13, and s
blank sheet 1s interposed between those two pages., I am, there-
fore, unable to comment on Page 12, :

Section 1465, subdivisions (1), {3}, end {4) indicate that proof
of notice may be made by the affidavit of the person who supplies
auch notice. Should not we also indlicate that a declaration
under pain of penalty of perjury would suffice?

Section 1470, subdivision (a) indicates that the "operative date"
1s "the date this division becomes operative...” I gather that
the operative date is the effective date. If so, should not the
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definition so indicate? A term should not be defined by em-
ploying the same word that 1ls belng deflined.

Section 1476, subdivision (g) says that the term "guardian”
means the "conservator of that adult or the conservator of the
person in case of the married minor.” What sbout a conserva-
torship of the eatate of & married minor? Are not conservator-
shipes to be granted for estates of merried minors?

The caption of Sect}on 1500 is "Appointment of Teatamentary
GQuardian by Parent.” Should it not be "Oeneral Testamentary

Guerdisn"?

The next section, Section 1501, provided for the appolntment of

8 special guardian, and to lndlcate the difference between 1500
and 1501 appointments, 1s not the word "general" necessary in
Sectlon 15007 If so, then subdivision (a) of Section 1500 should
be amended by adding in the pecond line thereof the word "general"
before the word "guardian.”

Section 1500 indicates that appointments under thils section may

be made by will, by deed, or by a sighed writing., I would suggest
that deeds and signed writings be eliminated. A declarastion by

a parent as to & guardlan for a child 1s Jjust as important, 1If

not more sc, 88 a declaration for the appeointment of ean executor,
or & will for the disposition of the testator's property. I do
believe, therefore, that suech an Important declaration should

be accorded the protection which ie provided by compliance with
provisions for & valid will,

Section 1501, subdivisions (a) and (b) should both indicate that
the guardian 1s a speclal testamentary guardian,

As to the comment under Section 1501, wherein the commission re-
marks that & special testamentory guardian may coexist with a
general guardianahip, etc., all this should be, I believe, ex-
pressly provided for in the statute and not leave 1t toc surmise
and an investigation of declslonal law.

Section 1510: This sectlon provided that a gusrdianship is
"necessary or convenlent." The word "convenient” troubles me,
especially when used in the same sentence with the word "neceasarg
Does this mean thet even though a guardienship is "not necessary,’
we nevertheless can appoint a guardian where it 1s "convenient"?
What does '"convenient' mean? I do believe that the only "conven-
lence" which permite the appointment of a guardian should be those
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¢ircumstancee which require or necessltate appointmentr Ir
such s the case, then there is not need for the word ‘con-
venlent.

Section 1515: Here, too, the word "convenient" should be
stricken.

Section 1516: The phrese "or has been married” has besn added
to former Section 1433. Where & marriage has been annulled op
dissolution has occurred, I see no reason why the protection

of a guardian should be denied the minor, An ongoing marriage
would appear to be necessary to make it possible to appoint a
congservator. The draftemen may be relying upon authority which
would indicate that, once marrled, a minor becomes an adult
regardless of the fate of the marriage. I am not sure that the
authorities clearly so hold.

Section 1600, subdivision (b} indicates that a guardianship of
the person terminates when the ward marries., I would like to
Bee this language extended to provide "but & petition for guar-
dianship may be again filed when such marriage 1s annulled or
diegsolved and that ward has not as yet attained his or her
majority."

Section 1601t This section also indicates that a guardianship
may be terminated if it is no longer "convenient." I previously
discussed my doubt ae to the standard of "convenience,'

The draftsman should indicate & disposition of the following
problem: Where a petition to¢ revoke letters of guardianship is
filed, what notice should then be given toc a ward {or econservatee)
who was considered incompetent by the court ilnvestigator when
said investigator qussticned the proposed ward prior to the
original appointment?! According to Section 1580, a petition to
revoke lettere should follow the proviatons of Section 1755,
Section 1755, in turn, refers to the requirements of Section 1754.
The latter section indicates that & citation should be Berved

on the ward {(or conservatee). Should such citation be reguired
also where a petition to revoke letters is filed, especially
where the court investigator hams previocusly found the ward to be
incompetent and such fimiing occurred within a few months of the
petition for revocation of letters?

A further inquiry is: Should & court investigator again be sent
out to interview the ward-conservatee? And lastly: 8hould the
ward-conservatee be required to attend 1f no certificate is filed
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by a physlcian indicating that the ward-conservatee 1a physi-
cally unablgito appear?
widached

{
Your,letter of October 21 to me asks several questiona. The
anawer to Question 1 18, yes, the approach of the staff is &
sound one.

The same reactlion to Questlon 2; yes;, it is a pound approach,

A to Question 3, the power of sale of real property 1s one

that should be exercised with some caution, yet the guardian-
conservator may find 1%t necessary and beneficial to the eatate

of the ward-conservatee to gct qulckly and without court appro-
val o such a sale. Mey I suggeet that guardian-conservator be
given the right to petiticn the court for the right to sell with-
out awalting confirmation proceedings. A hearing on such matter
can be held and, if it would appear to be advantageous to the
estate, the court can grant such right and the guardiasn-conservator
may proceed more expeditiously.

As to Question 4, I have found that court supervision of hoth
trust companies gnd cther typeas of guardians does pay dividends.
Trust companies can get sloppy and careless, and can also ask
for unreasonsble fees for mervices,

I would enawer Questlon 5 in the affirmative.
As to Queastion 6, I would also anewer thim in the affirmative.

A to Question 7, I do believe a series of provisions ahalogous
to the Independent Administration of Estates Act would be help-
ful to guardians znd conservators. The divislion into three
categories would slpo be helpful, I do believe that there ore
persone interested in guardien or conservatorship eatates who
would be sufficiently interested to object to a propomsed action.
1 further believe that the Independent Adminimstration of Estates
Aet has proven to be useful and 1a working quite well, and would
be even more effective if the executor or sdministrator could

be granted the right to sell real property without the need of
confirmgtion. I would suggest, nowever, that & petition for
authority to so proceed be required under, for example, Section
588 of the Probation Code.
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As to Question 8, yesm, I do believe that it would be useful
to treat small estates differently and more expeditiously
than the present procedures do permit.

Yery sincerely yours,

Arthur K. Marshall

AKM:sp

cc: Arne S. Lindgren
Willtiam 3. Johnstone, Jr., Esq
Mr, David Lee

Matthew 3. Rae, Jr., Esq.
"Ma, Ann E. Btodden
Edmond R. Davis, Eaq.

Ms. Susen Mahoney
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Committee Mombaers
State Bar Bubuoumittes on
Guardianship-Conaervatorahiy Keviefon

Each of you should heve received a letter from
Mr. DeMoully cated Cctober 21, 19/7, reqguasting your
cotmmentts on proposed approsches o vardous maiters set
forth in the letter. I would apureclate each of you
coermenting on the questions dirvectly to Mr. DeMoully with
d copy of vour commerine sent to me for our master file,

As and when addivienal questions are pubt to us
please respond in the aams fashion., 1 would hope that
each of us would have the cpportunity to veview the entire
proposed legislation - keeping in mind the reviged draft
wlll be sent oul early next year. Looklng forward to that
date, I think it's desirable that the drzft be broker down
betweern members of our subcommittee o order to not burden
all of us with the necessicy of conplete item by item
review of tha entire proposar. This i nor o gay that you
wlll be excliuded from giving vour thoughts on the varlous
gections of the provosed revision, but rather will assist
u8 in heving mambers of our commitize whoe are particularly
verased ans able Bo gdvize our total zubconmittee, which
will in turn adviese the Law Revigion Commisslon as to our
Joint thoughts, ’

To this end 1 have arblirarily selected those
portiong of the prapoaal which T hops individue!l memberas
would take resprasiblliity for. My arbitvary breskout isg ags
follows:
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PARTS 1 & 2 MARSHALL
PART 1 wOHNBTORE & LINDGREN
PART & LEE
(Chapters 1, 2, 3, 4 & 5
PART 4 STODDEN

{Chapters &, 7, 8, 9, 10 & 11}

PAKT 5 RAL

Onice we have received the revised draft, I
then hope we could have a mesting of our subecommittee
within a relatively short time thereaPter to facilitate
our reaponding to the Law Revision Commisgion. I think
we should contemplate having sn all day meeting initially
and then follow up with whatever meetings seem appropriate
in order for us to meet the timetable of the Law Revision

Commisnion.

Sincersly

Arne 5. Tindgren
of LATHAM & WATKING

c¢: Edmond R. Davis



