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Memorandum 17-75 

Subject: Study 30.300 - Guardianship-Conservatorahip Revision (Plan 
for Disposition of Assets of Conssrvatee) 

The Commission requested that the staft prepare s memorandum on the 

"doctrine of substituted judgment." 

Gifts of Principal of Conservatorship Estate 

In Estate of Christiansen, 248 Cal. App.2d 398, 56 Cal. Rptr. 505 

(1967), the Court of Appeal adopted the "doctrine of substituted judg­

ment" pursuant to which a guardian of an adult incompetent person may 

make gifts from the principal of the estate to carry out the presumed 

donative intent of the ward. A copy of the Christiansen ease is at­

tached to this memorandum as Exhibit 1. In Conservatorship of Wemyss, 

20 Cal. App.3d 877, 880, 98 Cal. Rptr. 85, 87 (1971), it was held that 

conservators have similar though not identical authority. the signifi­

cant difference being that the conservatee may have the mental capacity 

to express preferences concerning gifts. A copy of the Wemyss case is 

attached aa Exhibit 5. 

The Christiansen case enu~ted guiding principlea for determining 

whether to apply the doctrine. These are set forth on pages 422 to 428 

of the Christiansen case (Exhibit 1) and are paraphrased as follows: 

1. The purpose of the gift must be to carry out an estate plan 

such as a reasonably prudent person would do, there being no substantial 

evidence of the ward's contrary intent. 248 Cal. App.2d at 424. 

2. No gift should be authorized for tax savings alone unless there 

is no probability of the ward's recovery. However, if the gift is to 

continue a past practice of the ward when competent, the necessity for 

showing that the condition is permanent is leas. ld. at 424-26. 

3. There must be sufficient principal remaining after the gift to 

produce the income required for (1) the maximum foreseeable needs of the 

ward, (2) payment of the ward's debts, and (3) support of those legally 

entitled to support from the ward. A margin of safety should be allowed 

for economic fluctuation. Id. at 425. 

4. Some weight should be given to the manner in which the ward's 

property would devolve on the ward's death. Id. at 426-27. 
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5. The prospective donees should have such a relationship to the 

ward that they would be natural objects of the ward's bounty, applying 

an objective test. Id. at 427. 

6. These criteria are not absolute, and the determination whether 

to suthorize the gift must be made by the court based on all the circum­

stances. ~ at 424-25. 

In 1972, the Section of Real Property, Probate snd Trust Law of ~e 

American Bar Association published a survey of the law 1n 32 states on 

the doctrine of substituted judgment. Substitution ~ Judgment Doctrine 

!E& Making of Gifts ~~ Incompetent's Estate, 7 Resl Property, 

Probate and Trust Journal 479 (1972). A copy of this survey is attached 

to this memorandum as Exhibit 2. See particularly pages 482 to 493 for 

the survey results. ~ slso Annat., 24 A.L.R.3d 863 (1969). It ap­

pesrs from the survey that s number of states have s statutory statement 

of the doctrine in one form or another. Massachusetts has a fsirly 

detailed provision, a copy of which is attached to this memorandum as 

Exhibit 3. 

The Uniform Probate Code provides broadly that: 

••• the Court has, for the benefit of the [protected] person and 
members of his household, all the powers over his estate snd sf­
fairs which he could exercise if present and not under disability, 
except the power to mske a will. These powers include, but are not 
limited to power to make gifts. [Section 5-408.] 

If the proposed gift exceeds 20 percent of one year's income, the court 

must find, after notice and hearing, "that it is in the best interests 

of the protected person, and that he is either incapable of consenting 

or has consented to the proposed exercise of power." Id. Also, under 

the Uniform Probate Code: 

• • • a conservator for a protected person other than a minor has 
power to make gifts to charity and other objects as the protected 
person might have been expected to make, in amounts which do not 
exceed in total for any yesr 20 percent of the income from the 
estate. [Section 5-425.] 

These Uniform Probate Code provisions are, in effect, an incorporation 

of the doctrine of substituted judgment. 7 Real Property, Probate and 

Trust Journal, supra at 493-94. It was the State Bar's view that the 20 

percent limit contained in the Uniform Probate Code provisions is 
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arbitrary and "substantially limits" the doctrine aa it now exiats in 

California. State Bar of California, The Uniform Probate Code: Analy­

sis and Critique 178 (1973). 

The 1975 Conference of Delegates of the State Bar recommended 

codification of the doctrine of substituted judgment. The recommenda­

tion was referred to a conference committee which approved the recommen­

dation, with a small minority dissentin8 on the ground that the proposed 

legislation was unnecesssry. The conference committee proposal entailed 

two virtually identical sections, one to be added to Division 4 and the 

other to DiVision 5 of the Probate Code. The text of one of these 

sections is reproduced as Exhibit 4 to this memorandum. However, the 

proposal was ultimately disapproved by the State Bar Committee on Pro­

bate and Trust Law because it was viewed as potentially restrictive. 

The committee's report argued: 

Since California already has the doctrine, since it is recognized 
by the courts, and since the courts have in no way limited the 
application of the doctrine, why not leave it to be developed, as 
it has, in the courts. Why now start trying to codify it, Singling 
out factors that must be considered rather than leaving the princi­
ple flexible so that the practitioner can develop whatever factors 
he finds have been enunciated in this area anywhere in the country 
in any particular case. The Committee readily agreed that it would 
not be possible to reduce to statute the discretion and flexibility 
of the Christiansen doctrine 

The proposal thus did not become part of the State Bar's legislative 

program. 

Other Estate Planning Devices 

The State Bar Conference Committee draft (Exhibit 4) authorizes the 

court to approve a plan for the disposition of assets for the conserva­

tee, including "elections, disclaimers, [and] exercises of powers of 

appointment •••• ,. These are sll estate planning devices that affect 

the estate of, snd may have tax consequences for, the conservatee. 

The election problem arises in connection with a will which leaves 

community property in trust, including the community property interest 

of the surviving spouse, and contains a provision that, if the surviving 

spouse elects to take his or her statutory share of the community prop­

erty, he or she will forfeit benefits under the will (sometimes called a 
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"widow's election" or a "forced election"). Brawerman, Handling Surviv­

lE& Spouse's Share of Marital Property, in California Will Drafting 

§ 8.7, at 229 (Cal. Cont. Ed. Bar 1965). Although it ia not clear under 

California law whether a conservator may make such an election for an 

incompetent surviving spouse, it has been argued that a conservator 

ought to be able to do so. ~ W. Johnstone & G. Zillgitt, California 

Conservatorships I 5.12, at 216-17 (Cal. Cont. Ed. Bar 1968). 

Disclaimers are authorized by Probate Code Sections 190-190.10, 

which allow beneficisries to disclaim inter vivos gifts (outright or in 

trust), powers of appointment, and intereats passing by will or by 

intestate succession, thereby avoiding inheritance taxation. G. Hemmer­

ling, California Will Drafting Supplement f 14.23, at 115 (Cal. Cont. 

Ed. Bar 1976). Probate Code Section 190.2 provides: 

A disclsimer on behalf of an infant, incompetent, conservstee or 
decedent shsll be made by the guardian of the estate of the infant, 
the guardian of the estate of the incompetent, the conservator of 
the estate of the conservatee, or the personal representative of 
the decedent. 

However, the section contains no guidelines for determining when a con­

servator should make a dieclaimer for the conservatee and does not 

address the question of whether court approval is required. 

The suthority of a conservstor to exercise a power of appointment 

on behalf of the conservatee is not clesr, but it has been said that "a 

conservator attempting to exercise a power should seek court authority," 

W. Johnstone & G. Zillgitt, supra § 1.26, at 13. It is the prevailing 

American rule that a guardian may exercise a power of appointment for a 

ward unless a contrary intention appears in the instrument creating the 

power. 39 Am. Jur.2d Guardian and Ward § 104 (1968). If the power 

permits the conservstee to appoint to himself or herself, an appointment 

to a third person will affect the conservatorship estate. ~ Califor­

nia Will Drafting §§ 13.22-13.24, at 466 (Cal. Cont. Ed. Bar 1965) (tax 

consequences). Yet there are no standards for determining when a con­

servator should exercise or release a power of appointment. 

Finally, the law is unclear whether a conservator may revoke a 

revocable trust created by the conservatee while competent, even with 

court authority. W. Johnstone, G. Z11lgitt, & M. Levine, California 
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Conservatorships Supplement § 5.72a, at 58 (Cal. Cont. Ed. Bar 1976); 

Drafting California Revocable Inter Vivos Trusts § 5.9, at 141 (Cal. 

Cont. Ed. Bar 1972). However, there is a "strong argmnent" in favor of 

giving the conservator such power. W. Johnstone, G. Zillgitt, & M. 

Levine, supra. If the power is to be statutorily conferred on the 

conservator, standards for its exercise should be provided and the power 

of the conservator to surrender the right to revoke should be dealt with 

in some fashion. 

Since the foregoing actions may reduce or have tax consequences for 

the conservatee's estate, they each potentially involve the doctrine of 

substituted judgment. See, e.g., Estate of Christiansen, 248 Cal. 

App.2d 398, 418, 56 Cal. Rptr. 50S, 518-19 (1967). The staff draft 

follows the State Bar draft (Exhibit 4) in including these actions, with 

the addition of the reference to revocable trusts, to give the conserva­

tor the ability to undertake complete estate planning on behalf of the 

conservatee. 

Policy Questions Presented 

1. Should the doctrine of substituted judgment be codified, or 

should .!!. be left to ~ law development? 

There is some value in having the Commission's recommended legis­

lation be a complete statement of the law of guardianship and conserva­

torship. Moreover, as the foregoing discussion indicates, the law is 

unclear regarding elections, powers of appointment, and revocable trusts. 

On the other hand, there is risk that codification will freeze the 

doctrine and inhibit its evolution. This risk may be minimized by 

drafting a section which gives the court broad discretion in applying 

the doctrine. 

2. ~ the stsff draft .'!. satisfactory statement of the doctrine? 

The staff draft purports to codify the Christiansen case as it 

concerns gifts of principal from the conservatorship estate, adds the 

other estate planning devices discussed above, and includes some factors 

mentioned in the Wernyss case. The section should go in the chapter on 

powers and duties of guardians and conservators of the estate but 

should be limited to conservatorships. Both Section 5-425 of the Uni­

form Probate Code and the State Bar draft are limited to adults, and 

under the Commission's recommendation there will no longer be guardisnships 

for adults. 
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Staff Draft 

§ 2515. Plan for distribution of assets of conservatee 

2515. (a) The conservator or other iftterested person may file 
a petition for approval of a proposed plan for the disposition of 
assets of the conservatee. The plan may include, but is not 
limited to, elections to take under or against a will, disclaimers, 
exercises or releases of powers of appointment, revocations of 
revocable trusts, surrenders of the right to revoke revocable 
trusts, and gifts of income or principal of the estate outright or 
in trust. The plan may be for the benefit of prospective legatees, 
devisees, or heirs apparent of the conservatee, family members of 
the conservatee, other persons, charities, or other entities, 
public or private. The court may approve, mOdify and approve, or 
disapprove the proposed plan and may direct the conservator to 
transfer or dispose of assets in accordance with the approved 
plan. 

(b) A plan may be approved under subdivision (a) only if the 
principal remaining after the disposition of assets pursuant to the 
plan is sufficient to produce the income required for the maximum 
foreseeable needs of the conservatee and the support of those 
legally entitled to support from the conservatee, taking into 
account age, physical condition, standards of living, and all other 
relevant circumstances. 

(c) In determining whether to approve a plan under subdivision 
(a), the court shall take into consideration all of the relevant 
circumstances, including but not limited to: 

(1) The probability of the conservatee's recovery of suf­
ficient mental competence to make a disposition of the estate. 

(2) The past donative practices and conduct and traits of the 
conservatee. 

(3) The relationship and intimacy of the prospective donees 
with the conservatee and their standards of living and the extent 
to which they would be objects of the conservatee's bounty by 
objective test based on such relationship, intimacy, and standards 
of living. 

(4) The wishes of the conservatee and the manner in which the 
estate would devolve upon the conservatee's death, including the 
dispositions to be made under the conservatee's will and other 
dispositive documents, if any, taking into account the age and the 
mental and physical condition of the conaervatee. 

(5) The value, liquidity, and productiveness of the estate. 
(6) The prospective minimization of income, estate or inheri­

tance taxes, and expenses of administration, and the likelihood 
from all of the circumstances that the conservatee as a reasonably 
prudent person would establish such a plan, if the conservatee had 
the mental competence to do so. 

(d) Notice of the hearing on the petition shall be given for 
the period, in the manner, and to the persons provided in Chapter 3 
(commencing with Section 1460) of Part I, to the persons required 
to be named in a petition for the appointment of a conservator, and 
to such other persons as the court may order. 
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(e) Nothing in this section imposes any duty on the conserva­
tor to propose or establish a plan for the disposition of the 
conservatee's assets pursuant to this section. 

Comment. Section 2515 is new and codifies the doctrine of 
substituted judgment. See Estate of Christiansen, 248 Cal. App.2d 
398, 56 Cal. Rptr. 505 (1967): Conservatorship of Wemyss, 20 Cal. 
App.3d 877,98 Cal. Rptr. 85 (1971). An estate plan pursuant to 
this section may include not only gifts of principal or income of 
the conservatorship estate, but also elections, disclaimers, exer­
cises or releases of powers of appointment, and revocations or 
surrenders of the right to revoke revocable trusts, since these are 
all estate planning devices and may have tax consequences for the 
conservatorship estate. See,~, Brawerman, Handling Surviving 
Spouse's Share of Marital Property, in California Will Drafting § 
8.7, at 229 (Cal. Cant. Ed. Bar 1965); G. Hemmerling, California 
Will Drafting Supplement § 14.23, at 115 (Cal. Cant. Ed Bar 1976). 

In the case of gifts of income from the conservatorship es­
tate, Section 2515 supplements Section 2514 which authorizes gifts 
of surplus income to the "next of kin" of the conservatee under 
certain circumstances. Gifts of surplus income under Section 2515 
is not limited to next of kin. 

Note. The staff has not attempted to duplicate in the Comment 
the elaborate discussion in the Christiansen case. 

Respectfully submitted, 

Robert J. Murphy III 
Staff Counsel 
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Memorandum 77-75 

EXHIBIT 1 

398 EST.A.TE OF CHRISTH"'S"-'" [248C.A.2d 

[Civ. No. 23345. Fir.! Di>t., Div. One. Feb. S, 1967.] 

Estate of MARGARET CHRISTIANSEN, an Incompetent 
Person. HARRY CHRISTIAJ.'lS:a."I', as Guardian, ete., 
Petitioner and Respondent, v. HARRY CHRISTIAN­
SEN, Individually, Claimant and Appellant. 

[1a, 1 b] Guardian and Ward-ActloDS by or Against Guardian­
Baview.-The appellate conI'! will entertain an appeal taken in 
hie individual capacity by the guardian of on incompetent's 
estate, where the aims of the appointment of a guardian ad 
litem-to proenre proper representation of the ward's interests 
and to prevent a collusive judgment-have been attained bY 
the guardian's retention of independent eaurusel tu represent 
the guardiaDshi p est:J. te ou a.ppeal. The renl party in interest is 
the iDeompetent: and the ge-nf'TnI gunrtlian, or, if appointed, a 
guardian ad liunt merely appears for him. 

[Ill Id.-Adions by or A,ainst Guardian-Review: Appeal and 
Error~udgment. and Orders Appealable.-Thc order of lbe 
trial eourt ill response to a petition for instructions (Frob. 
Code, § 1516) is an appealable order (Prob. Code, § 1630). 

[SI Id.-Actlons by or Aiaiust Guardian-Beview.-On petition 
for instructions by the gua1'dian ()f the estate of an incompe~ 
tent seeking al;thorization to Ulake gifts to the prospective 
heirs of the ineompetent to save taxes, the appellate court will 
assume that the court determined as a matter of law that it 
had no discretion to e:s:ercise, where no findings on the factual 
issues were incol'porated in the ol'q,er appealed from. 

[4] Insane and Incompetent Persons-Guardianship-Powers and 
Duties of Guardlan..-The COUl'ts have power and authority to 
authorize gifts from the principal of an incompetent's estate 
under the general equitable powers of the court sitting in the 
exenise of its jurisdiction over the estates of incompetents; 
and the criteria. necessary for the proper exerciae of the 
diecretion of the trial eoar! should first b. applied by that 

·court. 
[5] Id.-Guardianship-Powers and Duties of Guardian.-Tbe 

provisions of Prob. Code, § 1558, authorizing the courts to 
order the guardian of an insane or inoeompetent person to 
distribute surplus ineolne to the ward's next of kin under 

[1) See CalJur.2d, Insane and Incompetent Persons, §§ 75, 81; 
Am.Jnr., Guardian and Ward (lot ed § 77). 

MeK. Dig. Reference.: [1, 3] Guardian and Ward, § 90; [2] 
Guardian and Ward, § 90; Appeal and Error, § 24; [4, 5, 1-9) 
Inlan"e and Incompetent Persons, § 39; [6] GUlll'dian flnd Ward, 
§ 55(1). 
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sj.eeilled circumstance., do not pnclude the courts from: uer­
ciaing the substituted judgment doetrine in situations Dot 
covered by that seetion. 

[6] Gnardian and Ward-Powers. Dutie., and Liabilities-Onetody 
and Oontrol of Est.o.to.-Prob. Code, §§ 1502 and 1503, pre­
scribing the guardian's duties in management of his ward's 
estAte, .et forth the sts te's solicitude for the needs of the 
ward and his family, which n.ed. must be satisfied before the 
doctrine of substituted judgment can be applied; but those 
sections do not purport to deflne wbat should be done with 
u:eess income, or principal in excess of that necessary to 
produce the ineome necessary for the basie needs of the ward 
and his family, 

['1] Insane and Incompetent Pereons-Guardlanship-Powers and 
Duties of GuardialL-In probate proceedings for the adminis­
tration .of the estates of insane or incompetent persons, the 
courts -have PO'lt'el' and authority to determine whether to 
authorize transfers of the incompetent's property to avoid 
unnecessary eda te or inheritance taxes or expenses of 
administration, and to authorize lueh action where it appears 
from all the circumstanee! that the ward, if SAne,. a8 8 

reaeonahly prodent man, would so pIlLn his .. tate, tbere being 
no substantia.l e't'idenee of a contrary intent. 

[8] Id.-Guardianship-Powers and Duti .. of GuardialL-In pr0-

bate proceedings for the administration of the estates of 
insane or incompetent persons, the needs of the ward are of 
paramount importance in the eourl's determination of whether 
to authorize transfers of the ward's property to avoid 
unnecessary taxes or expenses of administration: DO thought 
e.a.D be given to transfers for any purpose until the ward's 
debts are paid and the obligations for the support of the ward 
and those members of bis family wbo are entitled to eupport 
from his estate, in an amount not disproportionate to tbe 
value of his estate, are 8R tisfied. If there is surplus income and 
principal in excess of that necessary to produce the ineome 
required for the ward's maximum foreseeable need'S, a margin 
of safety for eeonomie fluetuation must also be conBidered 

[9J ld.-Guardianship-Power. and Dutie. of GuardislL-In pro­
bate proceedings for the adulinistration of the estates of 
insane or ineontpetent persoDS, the court should not authorize 
any transfers of the WArd'S property for tax saving purposes 
alone unl ... there is no probability of tbe ineompetent'. 
recovery, aDd, even absent a. showing of former practice or 
conduct, there must be Bome showing of the relatioDship and 
intimacy of the prospective donees with the ineompetent to 
show that they would be objects of the incompetent's hounty 
by any objective test, 

) 
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APPEAL from an order of the Superior Court of Santa 
Clara Connty denying a guardian anthorization to make gifts 
from the estate of an incompetent. Gerald S. Chargin, Judge. 
Reversed with directions. 

Lakin, Spears & Gullixson and Conrad F. Gullixson for 
Claimant and Appellant. 

Herriek, Gross & Mansfield and Richard G. Mansfield for 
Petitioner and Respondent. 

SIMS, J.-Harry Christiansen, as a son and one of the 
prospective heirs of Margaret Christiansen, an incompetent, 
has appealed personally from an adverse order entered upon a 
petition for instructions which he died as guardian of her 
estate. By the petition he sought authorization, as guardian, 
to make gifts to the children and grandchildren of the incom­
petent "to cut down on the burden of excessive taxes against 
the estate and to permit the enjoyment of property of the 
incompetent by her family during her lifetime." 

pm;e. fo tke Appeal 
[la] Before considering the appeal on the merits, this 

court raised the question of the propriety of entertsining an 
appeal in which the appellant and the respondent appeared to 
be the same party, albeit in different capacities. (See Bynu v. 
Byrn" (1892) 94 Cal 576, 579-580 [29 P. 1115, 30 P. 196J ; 2 
Witkin, California Procedure (1954) Pleading, § 24, p. 1000; 
Tat. v. Tate (1950) 190 Tenn. 39, 40 and 42-44 [227 S.W.2d 
50, 51-52] ; Comment (1965) 11 ViIIanova L.Rev. 150 at pp. 
156-157; and Note (1964) 52 Cal.L.Rev. 192 at pp. 195-
196.) . 

There have been filed with the court, and the record is 
deemed augmented by, copies of a petition and order which 
reflect that the guardian was authorized to retain independent 
counsel to represent the guardianship estate on this appeal 
This counsel has appeared and rued an informative brief 
which zealously advocates the propriety of the order of the 
lower court. 

In Byrn. it was recognized on rehearing that the plaintiff 
conld sue personally on her claims against the estate, even 
though she was administratrix, if she made all heirs and 
ereditors of the estate parties (94 Cal. at pp. 580-581; and _ 
Keye. v. Hurlbert (1941) 43 Cal.App.2d 497, 501-503 [111 
P.2d447]). 
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In Haberly v. Haber!y (1915) 27 Cal.App. 139 [149 P. 53], 
the same individual represented his incompetent mother as 
guardian and the estate of his deceased brother as adminis­
trator. As guardian he presented his mother's claim against 
the estate and it was rejected by. the judge in the probate 
proceedings. lie then filed suit, and when the residnary lega­
tee of the state aueeessfully demurred to the eomplaint, a 
guardian ad litem was appointed for the claimant mother. The 
legatee asserted that the ease was still "one in effect wherein 
the same person was appearing as both plainti1f and defend­
ant." The conrt ruled: "It is the rule ordinarily, and for 
reasons that are obvious, that courts will not entertain juris­
diction of an aetion where the plaintiff and defendant are in 
fact one and the same person; but tbe rule has no application 
to the faets of the present ease. The claim of the plainti1f 
against the estate of ... deceased, having been rejected by 
the court in which the estate was pending, relegated her to an 
action npon the claim; and she eould not be deprived of that 
remedy merely beea use the guardian of her person and estate 
happened to be at the same time the administrator of the 
estate of the decea.'led. The suggestion that a guardian ad 
litem be appointed for the purpose of bringing auit was 
apparently made in good faith, and it does not appear here 
that the aetion was instituted for the purpose of procuring a 
collusive judgment. That the action was defended in good 
faith is evidenced by the vigorous defense interposed by the 
counsel who, nominally representing [the administrator], in 
fact appeared in and defended tbe action as the attorney for 
the residuary legatee under the mll of the deceased, who was 
the one person most interested in the defense of the action." 
(27 CaI.App. at p. 141.) 

[2] The order of the trial court in response to a petition 
for instructions (Prob. Code, § 1516) is an appcalable order. 
(Prob. Code, § 1630; and see Stratton v. Superior Court 
(1948) 87 Cal.App.2d 809, 812 [197 P.2d 821] ; and ct. Estate 
of Ckarlers (1956) 46 Cal.2d 227, 234 [293 P.2d 778) and 
Estat. of Ferrall (1948) 33 Cal.2d 202, 204 [200 P.2d 1, 6 
A.L.R.2d 142], construing Pro b. Code, § § 1120 and 1240 in 
regard to appeal from an order instructing a trustee; and 
Estate of Putnam (1959) 175 CaI.App.2d 781, 783-784 [346 
P.2d 841], construing §§ 1120 and 588 in regard to appeal 
from an order instructing an executo~ or administrator.) 
[ib] The foregoing authorities make it clear that the 
representative-the guardian in this ease-may institute an 

) 
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appeal from the failure to grant the relief where it appears 
that the estate will be adversely affected by the ruling of the 
trial court. In such event, it is conceivable that there could be 
no representation of any possible alternative interest of the 
estate. Here the appeal is by an individqal who is allegedly 
aggrieved by the failure to grant the authorization which the 
guardian requested. The doctrine which is recognized in 
By..... preclude! that same' individual from acting as the 
representative of the estate of the incompetent, where, accord­
ing to the decision of the lower court, the estate has an inter­
est adverse to that asserted by him on the appeal. 

The record now reflects that this objection has been recog­
nized and met. There has been no substitution of representa­
tives, as suggested in Byrne prior to rehearing (94 Cal. at p. 
580), nor has a guardian ad litem been appointed to represent 
the incompetent in this matter, as was done in HaGerly (27 
CaLApp. at p. 141). Nevertheless the appointment of inde­
pendent counsel would appear to permit the nominal continu­
ance of the litigation in the name of the ward's estate, with 
the son, as guardian, as the respondent. The litigation was so 
continued in Haberly. There the attorney for the residuary 
legstee represented the interest of the estate, and the court 
noted that the litigation was then only nominally in the name 
of the individual who had a possible adverse interest. 

The real party in interest is the incompetent, and the 
general guardian, or, if appointed, a guardian ad litem merely 
appears for him. (See Code Civ. Proc., § 3j2; Prob. Code, 
§ 1501; Fox v. Mi1Wr (189j) 82 Cal Ill, 116-119 [91 Am.Dec. 
566] ; Siegal ~. S"perior Court (1962) 203 Cal..A.pp.2d 22, 24-
25 [21 CalRptr. 348] ; and 2 Witkin, op. cit., Pleading, § 26, 
p. 1003.) In Fox v. Minor, the court noted: "executors and 
administrators are strictly and technically representatives of 
the deceased, while guardians are not technically representa­
tives of anybody. They simply stand in the position of protec­
tors. The guardian is the counsel assigned by operation of law 
to conduct the suit." (32 Cal. at p. 117; and see O'Skea v. 
W.lki .... on (1892) 95 Cal. 454, 456 [130 P. 588].) 

Prudence might have dictated the appointment of a guard­
ian ad litem to represent the interests of the incompetent in 
resisting the appeal, taken in his individual eapacity, by the 
same person who was her general guardian. Nevertheless, 
since Ilie aima of such appointment-to procure"'proper repre­
sentation of the interesta of the ward alld to prevent a 
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collusive judgment - have been attained, the procedure 
followed is approved, and the appeal will be entertained. 

SllItemellf of Facts 
On Jnly 10, 1943, !>Iargaret Christiansen was admitted to 

Aguews State Hospital and five days later she was adjudged 
insane and ordered committed. On March 13, 1952, after 
proceedings regularly taken to that end, appellant was 
appointed the guardian of her estate. 

In AugUst 1954 her husband, the fallier of appellant died. 
A thorough seareh was made for any will he might have left, 
and it was determined that, although he had gone through the 
paperwork of preparing a will, he had never executed it. 
According to tbe inventory and eppraisement filed in the 
guardianship proceedings, the incompetent, after her hus­
band's death, bad an estate consisting of real property, stocks 
and bonds, easb, and personal property appraised at 
$168,420.19 as of November 3, 1955. 

The incompetent was released from the hospital on an 
indefinite leave of absence December 11, 1963, and was placed 
in the home of her son R<l bert in Palo Alto. 

On July 8, 1965, appellant, as guardian, filed his petition 
for authorization to make gifts from the guardianship estate 
of $3,000 per year, over a period of three years, to each of 
three children and seven grandchildren of the incompetent. 
This petition was accompanied by documents entitled ".Assent 
to Lifetime Gift Program" executed by the incompetent '. 
daughter and other son, individually and for their respective 
minor children, and by her three adult grandchildren. In open 
court the petition was amended to limit the applicati~n to a 
one-year program. 

At the hearing on the petition October 6, 1965, evidence was 
produced which established, in addition to the faets set forth 
above, the following: 

The incompetent attained 73 years on September 2, 1965. A 
medical examination later that monlll reflected that her health 
was very good for her age, that she had slight high blood 
pressure, but nothing that was unusual She ate well, was 
happy, had no problems, and appeared in excellent health. 

A psychiatrist testified that he had reviewed the records at 
the state hospital and had examined the incompetent on 
September 20, 1965. He diagnosed her c(jildition aa a severe 
and chronic schizophrenic reaction of the paranoid type. He 
found she was delusional and hallucinating and that her 

J 

J 
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insight and her jU~"II1ent with regard to her own life and 
person was virtually nil. There was no indication in the .• 
hospital records that she 'vas ever free from ohvious gross 
psychiatric manifestations thronghout a period of over twenty 
;years. In his opinion her recovery was highly unlikely. He 
stated that the recovery rate of people who have been ill as 
long as she had, particularly in her age gronp, is fractional 
and 80 small that it is hard to document any cases where it 
has occurred. 

During the 10 years since the inventory was iiled her estate 
had increased to a value of $298,784.87, as of April 30, 1965. 
The net income in 1964 after taxes was slightly over $9,000. 
The overall annual expense of her snpport and maintenance 
was less than $5,000, and consisted principally of $300 per 
month paid to her son Robert for her food, lodging, and minor 
purchases. It was acknowledged that this son's health was 
poor, ' that there was a poasihility that the mother would not 
be able to continue in his home, and that she would ha~·e to be 
placed in a rest home, or nursing home or hospital, at a cost of 
from $400 to $550 per month. In the petition it was alleged 
that the total amount necessary for her care, comfort and 
maintenance probably would not exceed $8,000 per year, even 
if the medical expenses increased. 

In the search for the father's will the children looked in all 
the private papers in the home and at his office. They 
communicated with his attorneys as well as hanks and other 
organizations with which he did bW!iness or had social connec· 
tions. Although apprised at the time of the importance of a 
will of the mother, no such instrument has ever been found. 

In the event of her death intestate, those entitled to her 
estate would be determined by the provisions of section 222 of 
the Prohate Code.2 The record reflecte that the incompetent's 
children consisted of a son who died lIS an infant without 
issue, the petitioner, aged 51 at the time of the hearing, a son 
Robert,' and daughter Anna :Marion Heryford aged 42 who 
had emigrated to Australia. The grandchildren consisted of 
the adult son and daughter of petitioner, an adult son, and a 

lAceordinr to the un-cootradieted at&tement of appellant. this .on died 
DeeembeJ" 17, 1963. 

"Probate Code section .222 pro'rides: flU the deeedet leaftJI DO .uJ'o­
'riving spouse, but leavu issue, the whole estate goes to aucll issue; and it 
an of the delC!endanu are in the same degree of kindred to the decedent 
tiler ahare equallyJ otherwise they ta.ke br rirht of representation. J' 

ae .. footnote L 
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minor son and daughter of Robert, and two minor daughters 
ofM .... Heryford. 

It is not asserted that any payments are necessary for the 
comfortable and suitable support, maintenanee and education 
of any of tbe proposed distributees a9 members of the family 
of the ward. (Cf. Prob. Coile, § 1502;' Gllardiamkip of Talbot 
(1958) 156 Cal.App.2d 816, 820-821 [320 P.2d 20) ; and Gas­
kim v. Security-First Nat. Bank (1939) 30 Cal.App.2d 409, 
415 [86 P.2d 681].) 

The evidenee does reflect tllat, prior to the mother's 
incompetency, the family had a close and affectionate domes­
tic life. Following her incompetency, she was brought bome 
for holiday visits and lIlll1lifested that she liked to be with the 
family. She was supplied witb funds by ber busband, and 
later by the guardian, and would sbop with ber daugbters-in­
law for ClIristm". and birthoay presents for members of the 
family. 

The guardian testified that the estate and inheritance taxes 
on the value of tbe estate would approximate 11\78,000, or 
$80,000; and that if $30,000 'Were given away, as proposed, 
and the incompetent survived a period of three years, there 
would be a tax SD,ing of approximately $10,000 or $11,000. 

Ruling of fhe Trial Court 
After reeeh-ing this evidence the court entered an order 

instructing the guardian not to make gifts from the principal 
of tbe incompetent's estate. It did, bowever, by separate 
order, authorize the payment of $1,250 to eacb of the adult 
cbildren of tbe incompetent, or 11 total of $3,750, from the 
surplus income of the estate. No appeal has been taken from 
this second order, wbich was apparently predicated upo,; the 
provisions of section 1558 of the Probate Code.' 

"Probate Code section 1358 providea in part: uOn the application of 
the guardian or llE!:rt of kin of an insane or ineompeten t perlOll, the eoutt 
may direet the runrdian to pay and distrjbute surplus income, not used 
tor the aupport and maint.cDanf'e at tlIe ward, or any part of l1It"h Sllrplul 
income, to the Dext of kin whom the ward ","ould, in the judgment of the 
court. ba"e aidC'd, if laid ward had been of ,sound mind. The grantinl' 
of such .a.llowunee and ttle amouuts and proportions thereof shall be dis· 
eretionary witn the eGurt, but tb e cuurt shall gil"e consideration to tbe 
amount at surplus iDcome auUable ll(ter due provision hal beeD ma.de 
for the proper support and maintenance of the "'ald, to the eireumsta.nees 
IIlld condition of life to which the ward and aaid ant of kin ha'f'e heeD. 
a.eeustomed and to the amonnt whieh the Wtlrd woul~~ iD the judgment of 
the eour~ ban allowed said nut of kin. had .said 'r.'ard been of lOulld 
mind," 

J 
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In the order denying the authority to make gifts from the 
principal of the estate the court found; "that the Court does 
not have power and authority under California law to author­
ize gifts from the principal of the guardianship estate for the 
purposes as set forth in the petition. " 

In rendering his oral decision, the judge not only aUuded to 
lack of power and authority, but also pointed out that there 
was a possibility that the incompetent might recover, that she 
oUght have left" will, that there was nothing to show that, if 
competent, she would have made II gift to anyone in contra­
distiuction to entertaining a desire to retain possession and 
control of her property despite the tax consequences, that a 
severe economic depression might render the remaining estate 
inadequate for her support, and that the court was charged 
with the duty of conserving the incompetent's estate for her 
benefit, and was und~r no a bJiga tion to concern itself with the 
tax consequences to the beneficiaries in the event of her 
death. 

Questiom Presenfed 
[3] The remarks of the trial judge lend themselves to the 

interpretstion that if the trial court did have the power and 
authority to anthorize gifts from the principal of the 
incompetent's estate, it would have exercised its discretion on 
the £Scts to deny the authorization. However, no findings on 
the factual issues were incorporated into the order from which 
this appeal has been taken. It will be assumed, therefore, that 
the court determined as a matter of law that it had no discre­
tion to exercise. (Cf. G,m"dianship of Cookingham (1955) 45 
Cal.2d 367, 37.5.376 [289 P,2d 16J; and see as tn effect of the 
judge's opinings li"io" S"gar Co. v. Hollister Estate Co. 
(1935) 3 Ca1.2d 740, 749·751 [47 P.2d 273J; and Bailey v. 
F'o.ca Oil Co. (1960) 180 Cal..App.2d 289, 293·295 [4 Cal. 
Rptr. 474].) Furthermore, the criteria for the exercise of such 
authority, if it does in fact exist, are interrelated with the 
questions which are posed in resolving the question of the 
existenee of such power. Therefore, any diseussion of the 
proper exercise of discretion cannot be disassoeia ted from an 
examination of the principles upon which the right to make 
gifts or advancements has been authorized. 

[4] The questions presented the'efore may be summarized 
as follows: Do California courts ha<e power and authority to 
authorize gifts from the principal of an ineompetent's estate, 
and if so, what factors determine whether suell authority 
should be granted! 
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.An examinatiOJl of existing precedents leads to the concll/.­
sion that the power and authority exist under the general 
equitable powers of the court sitting in the exercise of its 
jurisdiction over the estates of incompetents; and that the 
criteria necessary for the proper exercise of the discretion of 
the trial court should first be applied by that court. 

The Power to Authorize Gifts From llu 
Prinoipal of an Z"oompolent'. Estate 

It is generally stated: " Neither a general guardian nor a 
court has the power to dispose of a ward '. property by way 
of gift." (39 C.J.S., Guardian and Ward, § 79, p. 123; and' 
see 44 id., Insane Persons, § 81, p, 191; 25 Am.J ur., Guardian 
and Ward, § 79, p. 52; Harri. v. Harris, (1962) 57 Cal.2d 367, 
370 [19 Cal.Rptr. 793, 369 P.2d 481] ; and Guardianship of 
Hall (1947) 31 Cal.2d 157, 168 [187 P.2d 396].) 

If there is any ,~arrant for so disposing of the ward'. 
property, it must be found in the application of wlwt is some­
times referred to as the doctrine of substituted judgment. The 
existence and source of the doctrine have been recognized in 
this state as follows: "Brief reference to the historic develop­
ment of this branch of the law reveals that the authority of 
the courts to make allowances from an incompetent's estate is 
the logical outgrowth of their wide powers in the disposition 
and management of such person's property. The doctrine is 
well established in England, sinee the decision of Lord Eldon 
in Ex parte Whitbread, '-n the Matter of Hinde, 2 Meri"ale 99 
[35 Eng. Reprint 878], decided in 1816, that the chancellor 
may, under proper circumstances, grant to needy relatives 
part of the surplus income of an incompetent. In approving 
such payments, the court will act with reference to the 
incompetent and for his benefit as it is probable that he would 
have acted for himself, if be were of sound mind." (Guard. 
ianship of Hudelson (1941) 18 Cal.2d 401, 403-404 [115 P.2d 
805].)' 

liThe app"lieation of th.is doetrine h.as been a persistent source of COlD­
meDt. The jnterested reader is referred to the following: Thompson &; 
Hale, The Su:rplu8 'ncome of "Lu1f.atic (189.5) 8 HarvL.Rev. 472; Car­
rington, The ...tppUcation of LUlla.tiC8· Esto.t.u for the Bneftt of Depe1td­
nt Relatit"6' (1914) 2 Ya.L.Re"r, 204; Note (1928) 14 Cornell L.Q. S9 j 

Note (1928) 41 Harv.L.Rel'". 402; Note {1929) 13 Uinll..L.Re •. 152; Note 
(1928) 71 Po.L.ReT. 13G: Note (1928) 37 Yale L . .T. 525: Comment 
(1929) 17 Cal.L.R~v, 181: :Sote (19.0) 54 H.rv.L.ll ... 14a; Note (1942) 
15 So.Ca1.L.Rev. 265; Comment (1943) 28 10"'3 L.Re\". 703; 25 .Am.Jur., 
GUAJ'tlian and 'Vard, § 79, p. l~; Annota.tiQllS (1896) $4 A.L.R. 297, 29g. 
SOl; (1929) 59 A.L,R. 653, 653 and 659·G64: (1946) 160 A.L.R. 1435, 
U36·Has and lU2·14.5; (1965),99 AL.ll.2d 9i6, "(l.9'S; and ... 
Notes 10 ad H, infra, 
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[5] It i. asserted, on behalf of the ward's estate, that Ibo. 
general equitable doctrine has no place in the jurisprudence 
of tb.is slate because Ibe provisions of section 1558 of the 
Probate Code (in. 4, '''pra) expressly autuorize and delimit 
the exercise of the power to utilize the income or principal of 
the estate of an insene or incompetent person for payment. 
other than for the support and maintenance of the ward and 
his family as provided in seetions 15026 and 1530' of that 
code. (See Note (1964) 24 Md.L.Rev. 332, 338.) 

Some jurisdictions have held or suggested that the statu· 
tory provisions governing the administration of an incompe. 
tent'. estate are controlling, and in such proceedings preclude 
the exercise of general equitable jurisdiction, as ,vas the 
practiee of the chancery court under Ibe common law. (111 r. 
Guardia1l8h.;p of Estate of Neal (1966, Telt.Civ.App.) 406 
S.W.2d 496,501.503; Kelly v. Scott (1958) 215 Md. 530 [137 
A.2d 704]; Bullock Estate (1957) 10 Pa.D.&.C.2d 682, 684-
685 [44 DelCo.Rep. HI, 173] [but of. Hambleton's Appeal 
(1883) 102 Pa.St. 50]; Binn6y v. Rhea., I.land Hospital 
Tru.t Co. (1920) 43 R.r. 222, 239·242 [210 A. 615, 622-623] ; 
Lewis v. Moody (1924) 149 Tenn. 687 [261 S.W. 673] [ef. 
Monds v. Dugger (1940) 176 Tenn. 550 [144 S.W.2d 761] 
construing subs~quently adopted statute].) 

In this state it has been said: .. Guardianship matters are 
apeeial proceedings, and the validity of orders must be deter· 
mined from a consideration of the governing statutes. [Cita. 
tions.] " (Guardianship of Kcntera (1953) 41 Cal.2d 639, 642 
[262 P.2d 317].) General equitable considerations will not 
override the statutory directions which cover the matter of the 

eprobate Code, section 1502, provides, in relevant part, &iii foUow:I!I: 
"Every ruardian of an egtate must mnnaie it frugally aDd without 
waste, and apply the income, a8 far as may be neceaaaT1', to the com. 
forta.ble and suitable support, maintenant!:e nnd educati011 of the ward and 
hill family, if auy; and if the income is insuffiei~t tor that purpose, be 
may sell_or mortgage Of' gil"e So deed. of trust upon any ot the propert,.., 
&!II hereinafter provided." 

1Probate Code, .section 1530, provides: flU the ineome at aJl estate 
under rrolU'diamhip is insumc:ient for the mpport, ma.iDteuanee and edu. 
eation of tbe ward or of such memben ot his famil,. u be is legaJly 
obligated to support antl maintain, includiDg his ene, treatment and 
support, it eoubed in a State hospital for the mtaDe, or it the l1enona} 
estate and the income from tbe real 19tate is iMuflicient to pa.y hill debu, 
or if it is for the advantage, benefit, and best interests 01 the estate or 
ward or ot lIueh members of hi, family as: he is leg:illj" bound to support 
aDd maintAin, his guardian may leU any of his real or personal propert1, 
or mongal'e or give a deed of tru,t upon any of bi, real property for an,. 
ot saeb purposes, subjeet to authorization. confirmation or direction by 
the court as hereinafter provided. J' 
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appointment of a guardian. (Guardian.h.ip of Salter (1904) 
142 Cal. 412, 418 [76 P. 51].) Guardianship proceedings, 
whieh historically Were within the equiteble jurisdietion of 
the chancellor, are, in this stete "in proh<>te." (SuUil1G" v. 
Dunn. (1926) 198 Cal. 188, 189 [244 P. 348].) "It is settled 
law in this stete that probate proceedings are special in their 
nature and purely statutory in their origin. [Citations.]" 
(I .. re Bundy (1919) 44 Cal.App. 466, 468 [186 P. 811).) 

Nevertheless, the foregoing eases recognize an analogy 
between the statu tory scheme and the discretion vested in the 
ehancellor (Sullivan, 198 Cal at p. 189; and see Gu<>rdillll8hip 
of Reyno!d$ (1948) 60 CaLApp.2d 669, 673-675 [141 P.2d 
498]). For example, since a jury trial was not a matter of 
right in such matters at common law, it can only be had where 
expressly authorized by the Probate Code. (Bu .. dy, 44 Cal 
App. at pp. 470-471.) 

In Gu<>rdillll8h.ip of H .. dolso .. , s .. pra, 18 Cal.2d 401, it was 
contended that the provisions of section 1558 precluded the 
court from conditioning an allowance made thereunder by a 
provision that the amounts paid to the petitioning adult 
daughter sbould constitute an advance on any inheritance she 
might receive upon the deatb of ber father, the incompetent 
ward. In the course of upholding the condition, the court 
reviewed tbe English and American precedents and con­
cluded, "that the courts, in the course of their administration 
of the estates of incompetents and independent of any stetu­
tory authority, have exercised jurisdiction to grant allowances 
with or without conditions., as the facts warranted." (18 
Ca1.2d at p. 406.) 

The court then turned to the contention made by pet.itioner8 
and stated: "tbis rigid interpretation of the scope of the stat­
ute is not reasonable in view of tbe broad terms in which this 
section is couched, demonstrating that the purpose of this 
enactment was to supplement and confirm the inherent juris. 
diction of the court, acting in equity, to exercise full control 
over incompetents and their property. In addition, the stetute 
set up a standard for the guidance of the court in its ruling 
upon an application for aid to next of kin of the ward: To 
pay and distribute any part of the 'surplus income' of the 
incompetent not needed for his support and maintenance, to 
the next of kin whom the ward would, 'in the judgment of the 
court,' have aided, if said ward had be .. , of sound mind. In 
so doing the court acts for the incompetent in raference to his 
estate as it supposes the incompetent would have aeted if he 
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had been of sound mind, which principle coincides with the 
doctrine of both the English and American authorities, as 
reference to the abo .... discussed cases will indicate. It rea­
sonably follows that the court in making allowances may 
attach conditions if it finds that the ward, had he the capacity 
to act, would have imposed them. If this were not possible, the 
conrt in man v instances would be constrained to refuse the 
application f;r payments rather than grant it without terms. 
The statute's endorsement of a policy of fiexible procedure, 
resting in the sound discretion of the court, permits recourse 
to principles of equity responsive to the interests of both the 
ward and next of kin. " (la., pp. 406-407.) 

The foregoingspecmcally recognizes that the statutory 
scheme ahould be interpreted "to supplement and confirm the 
inherent jurisdiction of the conrt, acting in equity, to exercise 
full control over incompetents and their property." (Id., p. 
406; see Note (1942) 15 So.CaI.L.Rev. 265, 266.) It does not, 
however, directly answer the question of whether the statute 
precludes thc exercise of any inherent jurisdiction to author­
ize payments or distributions, which, in the judgment of the 
court, the ward would ha.... himself made had he been of 
sound mind, if such payment or distribution is to be made 
from other than" surplus income" or to other than one fall­
ing in the category of ' 'nen of kin. " 

That such general jurisdiction exists is suggested by two 
subsequent opinions of the Supreme Court In (}uardiIJ'II.kip 
of Han, supra, 31 Cal.2d 157, an a1>peal from an order over­
ruling objections to a guardian's account, the follo"ing 
appears: "Appellants specify as their third point on appeal 
their objection~to allowances made in the account for' gifts,' 
in the amount of several hundred dollars from the estate's 
funds, to individuals, to charities and to a political organiza­
tion. While appellants argue that 'neither the general guard­
ian nor a conrt has the power to dispose of the ward '8 

property by way of a gift' (39 C.J.S. 123, § 79), such rigid 
principle has its exception where allo\vances from the surplus 
income of the estate are sought as 'donntions for charitable 
and religious purposes' and with the object of 'carrying out 
the presumed wishes of' the incompetent person (25 Am.Jur. 
52, § 79; I'll re Brice's (Juardia1l3hip, 233 Iowa 183 [8 N.W.2d 
576, 579]). However, such exception does not aid respondent 
where it not only appears that no previous court authorization 
for the 'gifts' was obtained, but, in addition, none wouid 
seem proper in view of her failure to offer sufficient support-
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ing evidence therefor in the light of the noted limitations 
governing the propriety of such allowanC<'s. So to this .>:tent 
also the account requires further e:<amination." (31 CaJ.2i1 at 
pp. 167.168.) The fact that the court sent the matter back for 
fnrther e>:amination suggests that if elidence were introduced 
to show the presumed wishes of the ward, the guardinn would 
be allowed gifts made for carrying out that object. 

The same principle has heen more recently recognized in 
Harr;, v. Harris, supra, 57 Cal.2d 367, 370. The majority of 
the court found that gifts by the guardian, apparently of 
principal, could not be confirmed heca nse there was no court 
permission before or after making the contested gifts, and 
becaUse there was no evidence to show that the ward would 
have approved the gifts, had she been competent. (57 Ca1.2d 
at p. 371.) 

From the foregoing it is concluded that the provisions of 
section 1558 do not preclude the courts of this state from 
uereising the substituted judgmcnt doctrine in situations not 
eavered by that section. 

[6] It is also contended that the statutory scheme 
embodied in sections 1502 and 1530 of the code (see fns. 6 and 
7, BUpra) prevents any disposition of the income or principal 
of the ward's estate other than as expressly (§ 1558) pro­
vided to the contrary. These sections set forth the state's 
solicitude for needs of the ward and his family which, in any 
event, mnst be satisfied before the doctrine of substituted 
judgment can be applied. They do not purport to define what 
should be done with ucess income, or principal in excess of 
that necessary to produce the income necessary for the.e basic 
needs. In fact, similar provisions, formerly embodied in the 
Code of Civil Procedure (§§ 1770 and 1777) did not preclude 
an allowance to an adult child. (Estate of Lynch (1894) 5 
Cof.Prob. 279, 281.) As hereinafter discussed, there may be 
occasions when the mandate to manage the estate "frugally 
and without waste" dictates that resort should be had to the 
doctrine. 

Section 1516 of the Probate Code, under which these 
proceedings are being prosecuted, provides in part: "In all 
case. where no other (Y/' no different proced'llre is provided by 
.tatnte, the court on petition of the guardian, ... may from 
time to time instruct the gnardian as to the administration of 
the ward's estate and the disposition, management, eare, 
protection or preservation of the estate or any property 
thereof." (Italics added.) This language appears to contem. 
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plate that there are situations for which no provision is made 
in the statutory scheme, and that such situations may include 
those involving a disposition of the ward's property. (Cf. the 
provisions of Prob. Code, §§ 588, 1120 and 1860.)8 In Estate 
of Troung (1962) 207 Cal.App.2d 818 [24 Cal.Rptr. 872], this 
conrt held that the broad jurisdiction conferred by section 
1120 gave the probate conrt the same power to authorize or 
direct a deviation from the terms of a trust as a court exercis. 
ing general equitable jurisdiction would have. (207 Cal.App. 
2d at pp. 827.829.) Similarly section 1559 gives the probate 
court the power to consider matters affecting the estate of the 
incompetent which are not expressly covered by the statntory 
scheme. 

This conclusion is further indicated by the nature of the 
eases to which the court referred, apparently with approval, 
in the Hall and Ha,.ris decisions. In re Guardianship of Bric" 
(1943) 233 Iowa 183 [8 N.W.2d 576] stands for the proposi. 
tion that general powers of management conferred by statute 
embrace the question of whether payments should be made to 
a needy relative of the incompetent who was not legally 
entitled to support. (233 Iowa at pp. 186·188, 8 N.W.2d at pp. 
578,579.) 

The factors to be considered were set forth as follows: "In 
determining whether the incompetent, if sane, would eon· 
tribute to the support of a relative to whom he owes no duty 
of support, the conrt will consider the needs of the relative, 
the relationship and intimacy which he bore to the incompe­
tent prior to the adjudication of incapacity, tbe present and 
probable future requirements of the incompetent himself, 
whether otheis are dependent upon him for support and the 
extent of such dependency, the size and condition of the estate 
-giving to these and any other pertinent matters such weight 
as the incompetent, if sane, probably would haTe given. In re 
Fleming's Estate, 173 Misc. 851 [19 N.Y.S.2d 234. 236], and 
cases cited." (233 Iowa at p.187, 8 N.W.2d at p. 579.) 

The opinion acknowledged: "It is true the evidence does 
not disclose the exact amount contributed by [the ward] while 
sane for the support of the applicant and his family. And 
there i. no way of kno\viug just how much the ward would 

In ia UnDeeBssa". to determine herein whether similar eousideration5 
would IPPI7 to a conservatol'ship under division 5 (U li014 2201) of the 
Probate Code. ~. The mere fad tbat a couservator is a.ppointed ill not a 
determination that the conserntee ia in any wise • insane or ill~ompetent. J 

(Cf. Prob. Code, 11151; L.A. Bal' Bulletin, VoL 33, No. I, p. 15.) JJ 

(8 ....... ~ V. M~oro (19M) 233 C.U.pp.2d 151, 156 [43 CaJ.Rptr. 215].) 
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now contribute if insanity had not o"ertaken him"; and 
conclnded: "However, if the probate court had authority ttl 
aet in the matter, it had at least some diseretion in determin­
ing the amount to be paid." (233 Iowa at p. 189, S N.W.2d at 
p.579.) 

In response to tbe contention that the payment of the 
allowance might involve an in"ssion of the principal of the 
ward's estate, the Iowa decision indicated that, on the facts, 
it was probable that the payments could be made out of 
surplus income without resort to principal, and aOO stated: 
"In most of the eases where allowances from guardiansllip 
funds have been authorized for the support of one whom there 
is no legal duty to support it is probably trut that the 
payments eould be made from surplus ineome. The more 
recent authorities, howe"er, apparently do not limit the pay­
ments which may be authorized to those that can be made out 
of surplus income. The controlling principle is tbat the court 
will act with reference to the incompetent and for his benefit 
as he would probably ha"e acted if sane. In re Fleming's 
Estate, 173 Misc. 851 [19 N.Y.S.2d 234], holds that snch 
payments may be made even though resort to the principal is 
necessary. However, payments to one holding no legal obliga­
tion against the incompetent should not be authorized unless 
adequate provision has first been made for the ward." (233 

. Iowa at p. 189, 8 N.W.2d at p. 580.) 
In Matter of Fklgler (1928) U8 N.Y. 415 [162 N.E. 471, 59 

A.L.R. 649] (and see ""otes I:: Comment (1928) 14 Cornell 
L.Q.B9;Note (1928) 41 Harv.L.Rev. 402; and Note (1929) 17 
Cal.L.Rev. 175), the court overruled the decision of the 
Appellate Division ((1928) 223 App.Div. 1 [227 N.Y.Supp. 
318]), which had set aside an allowance granted by the trial 
court (1927) 130 Mise. 375 [224 N.Y.Supp. 30]), 011 the 
grounds that convincing proof had not beell gh'en to show 
that the incompetent person, if sane, would have made the 
allowance requested. The Court of Appeals modified the find­
ings of the Appellate Division to provide for an allowanee in 
an amount which the highest court thought proper. 

The Court of Appeals ae knowledged the propriety of the 
rule of law relied UPOIl by the intermediate court, and stated: 
"If [the ward] to-day could decide upon the disposition of 
the income of her great estate, moral or charitable considera­
tions would dictate her decision only to the extent that she 
felt their force. Her great afilllence might impel her to relieve 
the distress of her cousin; the law would not compel her to do 
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so if she decided otherwise. The power of the court to dispose 
of her income is not plenary. The court may not be moved by 
its own generous impulses in the disposition of the income of 
the incompetent. In reaching decision it may give to moral or 
charitable considemtions only such weight as it finds that the 
incompetent herself would have given to them. Allowances for 
the support of collateral relatives of the incompetent have 
been made 'upon the theory that the lunatic would, in all 
probability, have made such payments if he had been of sound 
mind.' (Matter of Lord, 227 N.Y. 145 [124 N.E. 727].)" 
(248 N.Y. at pp. ,u8-419, 162 N.E. at pp. 471-472, 59 A.L.R. 
at p. 651.) 

In ruling on the sufficiency of the evidence, however, the 
court did not depend upon a subjective intent of the incompe­
tent as manifested by her actions while sane, but ackno\vl­
edged: "Conflicting inferences might be drawn from the 
evidence as to [the ward's] spirit of charity and gener­
osity/t After re"iewing the situation it concluded: "Few 
wouId so act [" refuse all help "] under the circumstances 
here disclosed; the evidence does not justify a finding that 
[!be ward], if saue, might have been among the few." (248 
N.Y. at p. 419, 162 N.E. at p. 472, 59 A.L.R. at pp. 651·652.) 
In short, although the court cannot substitute its own gener­
ons impulses, it may free the ward from any disapprobation 
for abnormal selfishness unless such trait is established.· 

In I .. re Joh .. son (1932) 111 N.J.Eq. 268 [162 A. 96], the 
court recognized' the doctrine of substituted jUdgment and 
fouud it applicable in New Jersey. (111 N.J.Eq. at p. 270, 162 
A. at p. 96.) It then reviewed the English and American 
eases. The decision relied principally on the "nalysis in Bin-. 
ney v. Rhode Island Hospilal Trust Co., sltpra, 43 R.Io 222, 
231-238 [110 A. 615, 619.622], wilere, as an alternative ground 
of decision, the Rhode Is land court had found the evidence 
insufficient to support an allowance under the doctrine. and 
came to the same conclusion on the case before it. (111 
N.J.Eq. at p. 276, 162 A. at p. 99; but cf. Potier v. Berry 
(1895) 53N.J.Eq.151 [32 A. 259].)' 

In re Fleming'. Estate (1940) 173 }Itsc. 851 [19 N.Y.S.2d 
234], wbich, no noted abo .... , was extensh'ely relied upon by 

9Reeognitioll of the doctrine of au batituted judgment in other jurisdie· 
tion!l is evidenced by the following cases: 1ft. rs BuckwlI'& Eatllt~ (19.31) 
330 l.Heh. l02~ 105-109 l47 X.W.2d 33~ 35·37]; Slu:1tMnan v. llanring 
(1940) In2 Rnn .. 780 [10·7 P.211 7 .. n, 1-13 .. 144]: I'll T~ D~ Xi8SO'R'~ Guard. 
fawip (1938) 197 Wash. 20J, 21;'') fBi P.2d 102-4, 1028]; State ex reI. 
Xomp v. Anwld (1938) 23. Mo.app. 154, 161 [113 S.W.2d 143, 147]. 
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the Iowa court in the Brice case, is the principal authority 
which has come to grips with the question of applying the 
substituted jUdgmeut doctl'ine to a gift or allowance from the 
principal of the ward's estate. Its holding that such an allow­
ance may be authorized where the evidence leads to the 
conclusion that the ward would have so acted if competent, 
has been criticized (Note (1940) 54 Harv.L.Rev. 143). Never· 
theless, it has not only been appro ... ed in Brice, ,upra, but has 
been followed in New York. (171 rc Bond (1950) 198 Mise. 
256, 258 [98 N.Y.S.2d 81, S3]), and Delaware (In r. dll Pont 
(1963) 41 Del.Ch. 300, 312 [194 .A.2d 309, 316) ; but cf. 171 r. 
Schwartz (1943) 27 Del.Ch. 223, 225-231 [34 A.2d 275, 276-
279].) 

The eft'eet of the application of the rules, as de,~loped in 
New York, on the incidence of taxes measured by the ... alue of 
the property transferred, has been a subject of judicial 
scrutiny. (City Bank Farmers Trust Co. v. McGowan (1945) 
323 U.S. 594 [89 L.Ed. 483, 65 S.Ct. 496) ; same case (2d Cir. 
1944) 142 F.2d 599, and (W.D. N.Y. 1942) 43 F.Supp. 790; 
City Bank Farme .. Trust Co . .... H oey (2d Cir. 1939) 101 
F.2d 9; same case (SD.N.Y. 1938) 23 F.Supp. 831; and 
see also Farwell v. Commissioner of Iflternal Rev.n"e (2d Cir. 
1930) 38 F.2d 791.) 

With the development of estate planning, applications 
similar to that presented hcre ha ... e come to the attention of 
the courts in other jurisdictions. B,dlack Estate, supra, 10 Pa. 
D.&.C.2d 682 [44 Del.Co.Rep. 171), is a case where the court 
rejected an application by the incompetent's wife, who was 
also named as the sole beneficiary in his will, for payments to 
herself and their two daughters for the purpose of reducing 
the inheritance and estate tues which woUld become due on 
the death of the ward. The court rejected the application, not 
only for lack of statutory authority, as noted above, but also 
on the following grounds: "Notwithstanding the unlikelihood 
of th.e mental recovery of the incompetent, and notwithstand­
ing the unlikelihood that he will not in the future write a new 
Will, neither possibility may be entirely excluded. Further­
more, it is within the realm of possibility that one or both of 
the daughters, as well as the wife, may predecease the incom­
petent, which e,'ent would effect a change in the parties who 
would inherit the estate of the incompetent upon his death. In 
any event, incompetence is not the legal equivalent of death, 
and tax avoidance is not a sufficient legal ground for the 
intestate distribution of any part of an incompetent '. estate 

) 



c 

c 

416 [24SC.A...2<i 

while he is putath'ely testate and actually alive." (10 Pa. 
D.&C.2d at p. 685. 44 Del.Co.Rep. at p. 173.) 

In re Carso" (1962) 39 Misc.2d 544 [241 N.Y.S.2d 288], 
involved a motion by the executors of the deceased incompe­
tent's estate to set aside an order, obtained six days prior to 
her death, which authorized a gift of a portion of the 
incompetent's estate to her son and daughter who constituted 
the next of kin, the only known relati.-e. and the principal 
legatees under the incompetent's last will and testament. The 
anthorization for the transfer concededly was sought for 
"advantage. to be realized by the estate in the form of 
savings beth as to anticipated taxes and administration 
.xpenses in the event that death ensued within a short time." 
It was further demanstrs ted the t there was ample estate 
remaining to provide for the ward in the event her death did 
not follow as qnickly as had been predicted by her doctors. 

The court set aside the gift to the daughter on the guardi­
an's cross-motion to amend because, under the terms of the 
will, she was not to receive her share of the incompetent's 
estate until she attained a certain age. In upholding tbe gift 
to the son the court stated: "Such conclusion i. fortified not 
alone by the savings which can be effected but by the further 
consideration that to do otherwise would result in a loss to the 
two principal objects of the decedent's bounty and & gain 
only to the execntors in the form of increased commissions 
and the respective federal a nd state ga.-.rnments in the form 
of increased taxes. 

"To say this incompetent, if sane, would not have given the 
same direction this court gave would completely overlook the 
underlying motive for the very instrument which gave life to 
these execntors. 

"To do otherwise wuld lead to a resnlt increasing estate 
costs to a point hardly consistent with onr modern concept of 
estate planning for tax and other legitimate estate beuefits. 

"To argue that the execntors' motion shonld be granted 
because the cases submitted by the committee involved 'gifts' 
made 'to persons in need and to whom· the incompetent, if 
competent, wonld ha"e felt a moral or legal obligation to 
assist in their time of need' overlooks the important fact that 
even in those eases the court's anthority to make the direc­
tions given is derived from the general equitable power of this 
court and its function of guardianship of incompetents. 

"It seema irreconcilable that a principle wbich can sustain 
a 'gift' to persons to whom the incompetent had only a moral 
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obligation lacks the vitality necessary t" sustain the directions 
given for the benefit of children of the incompetent and me 
moompetent's estate. 

"To confine the power within tbe narrow limits sug!(ested 
would establish a frontier of legal thinking which would stifle 
and restrict the ingenuity of the bar to expand to new fron­
tiers within the purview of the broad equitable principles 
involved. 

"The faet that the principle is invoked in this and other 
areas as suggested in the memorandum of law submitted with 
the original applieation defeats the argument for its limited 
application. 

"Counsel for the committee, it seems, should be compli­
mented for his ingenuity in utilizing the broad equity powers 
of this court to blend with current and new situations created 
by our ever increasing tax structure to the further benefit of 
the incompetent's estate." (39 Mise.2d pp. 546-547, 241 
N.Y.S.2d at pp. 290-291.) 

1ft ,.6 duPoftt, supra, 41 Del.Ch. 300 [194 A.2d 309]'. 
reviews the English and American cases, distinguishes and 
limits In ,.8 Sohwa,.tz, supra, 27 Del.Ch. 223 [34 A.2d 275]. 
and concludes that the Delaware chancery court "is empow­
ered to invoke the so-called substitution of jndgment doc­
trine" to grant authorization to the guardian to make gifts 
of the incompetent'. assets to his children and grandchildren 
by way of an int.,. vivos trust. The faets on which the 
application was granted are summarized by the court as 
follows: "The guardians 8SS€rt that the distribution sought to 
he made here, if carried into effect during the ward's life, 
will result in a tax S8;·ing of at least sixteen million dollars 
and will ultimately enlarge by that amount the dollar size of 
the ward's estate passing to the beneficiaries designated in his 
will. The proposed scheme of distribution in substance dupli­
eates the ward's testamentary plan, the purpose being to 
follow as nearly as possible what the ward would presumably 
have done had he been eapable of managing his own affairs. 
The guardians have offered substantial and convincing proof 
that the ward in fact intended to make such distributions 
prior to his incompetency. Furthermore, the property remain­
ing in the guardians' hands after the proposed distribution 

lOS .. the foDowinc comment" N ole (1964) ~2 Cal.L.lle.. l!l2; N.te 
(196'j24 Md.L.Rev. 332; lSot. (1964) 62 Mioh.L.Rev. 1471; Com ...... ! 
(1964 112 U. Pa.L.Rev. 108S. 

ta: C..A.Id-14 
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was shown to be more than sufficient to administer the balance 
of his estate and to maintain him in the manner in which he 
was accustomed to Ii,'e." (41 nel.Ch. at p. 315, 194 A.2d at p. 
317.) . 

In re Trusleeship of Kenan (1964) 262 N.C. 627 [13S S.E. 
2d 547], and same case (1964) 261 N.C. 1 [134 S.E.2d 85, 99 
A.L.R.2d 934J 11 were cases involving applications, pursuant 
to North Carolina statutes, for authorization to make char­
itable gifts (1) from current income, (2) from corpus, and 
(3) by surrendering the right to revoke an inter viva. trust 
which the incompetent had created, and donating the life es­
tate she had reserved in that trust. In the first appeal, in an 
opinion in which four of seven justices joined, the court sum­
marized the tax considerations as follows: "The amounts pro­
posed to be given from the current income wonId largely be 
offset by a reduction in income taxes. The net cost would still 
leave Mrs. Kenan with ample income for her own needs. She 
has no financial (legal) obligation which would be adversely 
a1fected. The gift from the principal and the taxes to be paid 
from the principal for the privilege of surrendering the life 
income from the trust estate, while large when considered as 
individual items, are relatively small in relation to the total of 
Mrs. Kenan's estate. If the gifts are authorized, there will be 
a substantial saving in estate taxes." (261 N.C. at p. 9, 134 
S.E.2d at p. 91.) The court examined the English and Amer. 
ican authorities in support of its conclusion: "A court may 
authorize a fiduciary to make a gift of n part of the estate of 
an incompetent only on a finding, on a preponderance of. the 
evidence, at a hearing of which interested parties have notice, 
that the lunatic, if then of sound mind, would make the 
gift." (261 N.C. at p. 9, 134 S.E.2d at p. 91.) The opinion 
appears to suggest that, unless this test was satisfied, and 
preaumably the court incorporated it into the interpretation 
of the statute, there would be an unconstitutional taking of 
property without due process of law. (261 N.C. at pp. 7·8, 134 
S.E.2d at pp. 90-91.) The court concluded that the require­
ment it established had not been met. The opinion recites: 
"The language in which the court phrases its findings of facts 
and its legal conclusions is, we think, significant. They 
amount only to this: The cost to Mrs. Ke!ll'Cl of making the 
gifts is, when considered with the size of her income and the 

llSee the toUowing' comments: Note (1964) 9 Utah L.Rev. 464; Note 
(1965) 78 Han.L.ll.v. 1483; Note (1965) f3 N.C. L.ll.v. 616; Not. 
&:!!:o,9 Vilt. L.Rev . .522; Comment (1955) 11 ViU. LoReT. 150; and 

t (1965) 67 W.Va. L.Re •. 320. 
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principal of her estate, insignificant; and the trustee, not Mrs. 
Kenan or the court, has concluded that it is wise ana con­
riBlent wit" tl!O de~ircs of Sa,·a" Graham K.1Ia1l, if she were 
competent. The legal conclusion that it is reasonable to assume 
that ]I[rs. Kenan, if competent, 'and heeding sound adyice,' 
would make the gifts is not supported by the findings of fact. 
If it be said that although stoted as a conclusion of law this is 
in reality a finding of fact, we find no evidence to support 
such a finding." (261 N.C. at p. 9,134 S.E.2d at p. 94.) 

On the second appeal, after fnrther hearing on amended 
petitions as suggested in the first decision, the writer of the. 
original opinion and four associates, including the three who 
dissented on the original appeal, joined in approying the 
authorization. The opinion aelheres to the rule established on 
the first appeal, rejects the contention that any attempt to 
ascertain the intent of the incompetent is by its nature specu­
lative, asserts that lack of benefit to the incompetent herself is 
no bar so lang as there is no prejudice to her, and finds that 
the evidence on the second hearing was snfficient to snstain 
findings that she would make the gifts and take the action 
which had been proposed. From special findings it appears 
this e,idence consisted of a showing that she formerly had 
been ad,ised while sane, and would have been advised by her 
advisors and relath-es, to follow this program and would have 
followed that advice. 

In re G,w,rdia.1l."ip of E.ta·te of N ea!, supra (T~x.Civ. 
App.) 406 S.W.2d 496, is a case in which the petitioners 
sought authorization for a transfer to those who were her 
heirs, in trust, in the same manner as the incompetent had 
provided in her will for the disposition of the residue of her 
estate. The trial court found as a fact" that eonsielerin6 all 
the facts and circumstances, a prudent man O1vning !lnd man­
aging the Ward's estate would make the proposed gift," but 
denied the application for lack of express or implied authority 
"for a Guardian to make a gift of the Ward's property for 
the primary purpose of minimizing estate taxes." The appel­
late court rejected the contention thnt the proposed gift was 
authorized by a general statute which provided in part: "It is 
the duty of the guardian of the estate to t8ke care of and 
manage such estate as a prudent man would manage hi. own 
property." It held Illat other statutor.,- pro,-iaions which ex­
pressly provided for charitable contributions out of income 
under certain conditions, and which provided for the support 
of his family, "when necessary" limited the powers of the 
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court, and precluded application of the doctrine of substitu­
tion of judgment as applied in duPont, Carson and K.""". 

Before evaluating the various arguments for and against 
authorizing transfers of an incompetent's property for the 
purpose of tax avoidance, it is important to determine the 
basis on which the court, in the exercise of its equitable 
powers, shan determine what the ward would himself have 
done, if sane. The tirst Kenan case, '''pra, suggests that it 
would be unconstitutional to apply an objective test, that is, 
to determine what a reasonably prudent person would do, and 
then to authorize actiN! accordingly. It required what haa 
been termed a .. subjective standard" or a determination of 
what the incompetent would do from evidence of his prior 
conduct or practice. In the second Kenan case the application 
of this doctrine appears to be strained, in that the desired 
conclusion was obtained with evidence, not of a pattern of 
gifts or of methodical estate planning while sane, but in spite 
of the absence of those factors, on testimony that she had 
taken and would, if sane, take the advice of the witnesses who 
would recommend the program. In duPont there was clear 
evidence of the incompetent's prior intent to make inter v,vos 
gifts of his property to avoid excessive estate and inheritance 
taxes. 

The continuing pattern theory furnishes a convenient cate­
gory into which to place the cases where authority has been 
granted to continue gifts to charities or to individuals to 
whom the incompetent owed no duty of support. It is general. 
ly criticized." It<can never be applied in the case of a con­
genital incompetent. If there is a gradual onset of insanity or 
senility it is difficult to determine what pattern represented 
the incompetent's sane intent. In the very nature of things 
time creates changes in the needs of friends and relatives or 
in amuence of the incompetent or in other circumstances 
which could not be foreseen in the sane period of the incom­
petent's life. No precedent based on the experience of the 
incompetent may exist, yet common human experience may 
olfer a ready answer to the selection of a course that would be 
followed by a reasonable man. 

In this ease, and presumably in many others where there is 
a· long period of incompetency, there is no evidenoe of any 
pest conduct or practice which throws light one ~."y or an, 

USee Note, .supra, 11 ViTI. L.B:ev. 150. 155; Note, "pTa, 1,R Han. 
L.Rev~ 1483, 1485; Note, .n.prd. 9 Utah L.ReV'. 464t 467-468; Comment, 
.I$Ipr~ 17 Cal.L.Rev_ 175, 183; Note, ";pra, 14 Cornell L.Q. 89,9(t 
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other on what the action of the particular incompetent would 
be. In the absence of such evidence would it, as suggested in 
the first Kenan ease, be unconstitutional to authorize a traDII­
fer of the incompetent's property for the purpose of effeeting 
savings in taxes and administrative costs f It is generally con­
eluded that those cases which interpret Ez parte Wkitoread 
(1816) 2 Moriv. 99, 35 Eng.Reprint 878, as requiring evi­
dence of past conduct or practice have given the principle 
enunela ted too narrow a construction.'" Lord Eldon referred 
to "that which it is probable tbe lunatic himself would have 
done" (2 Meriv. at p. 103, 35 Eng.R<!print at p. 879) as 
noted and relied upon in the first Kenan ease (261 N.C. at pp. 
9-10,134 S.E.2d at p. 92) and quoted in this state in Guard"'n­
.kip of H.uklson (18 Cal.2d at p. 404). He also stated: "The 
court does nothing wantonly or unnecessarily to alter the Lun­
atic's property, but on the contrary takes care, for his sake, 
that, if he reeovers. he sball tind his estate as nearly as pos­
sible in the same condition as he left it, applying tke property 
in tk. mean ti",e in suek manner as the Court thinks if would 
have been wise and prudent in the Lunatic Mm3elf to apply 
if, in ease he had been capable." (2 Meriv. at pp. 102-103, 35 
Eng.Reprint at p. 879; italics added.) 

The gift or transfer of principal is the most obvious ex­
ample of a transfer of property in derogation of the enjoy­
ment of the property by tbe ward if he reeovers, or, on the 
ward's death, of the expeetancy of an heir, legatee or devisee 
if he was not the reeipient. The same may be said, however, 
for surplus income ".hich, if not transferred, would otherwise 
accumulate for beneD. t of ward, or those who would take on 
his death. It is perhaps significant that in the numerous cases 
which have countenanced tbe latter traDllfers, there is little or 
no mention of the constitutional point." 

Seetion 1558 of the Probate Code (£n. 4, $Uprm) relies upon 
"the judgment of the court" to determine "the next of kin 

llSee Note. and Comment, Note 12 and Note, npra, 9 ViD. L.Rev. 
522, 524--525; In Thompson &; Ha1e, TM Burplu Ift.COm.~ of • La.Mtu, 
(1895) 8 Ha.rv.L.Rev. 472 at p. 4:73, the authon suggest the true rule to 
be: HWhere there is no evidenee of any settled intenti01'l of the Itmatie 
before his insanity in rep.rd to the ma.ttel', ot' of IlUY intention formed 
during his ra.tioual moments, the court lrill pnsame tbat WUf! the lunatic 
I&1le he would act in the matter aa an,. reasouable and ordina.r:iq eener· 
OUI man would ad under the laDle eirlMlDStaneea.' f 

"I .. ,.. Gu.,..n ... l.ip of Brie<" (1943) 233 Iowa 183 [8 N.W.2d 576), 
is a. ease where the constitutional point W8!1 raied and dn.i~d eonaiderfl.­
tion because it Will not presented in the lower e.ourt (id'J at p. 186, 8 
N.W. 2d at p. 578.) 
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whom the ward would, . . . have aided, if said ward had been 
of sound mind" and "the amount which the ward would, 
... have allowed Mid next of kill, .had said ward been of 
sound mind. tt If the Kenan. suggestion is correctr this !ie{!tion, 
contrary to its obvious intent, would have to be narrowly 
limited to cases where there was proof of prior practice or 
conduct, or founder on the shoals of unconstitutionality. 

Finally, it should be noted that there are other aspects of 
the administration of the estates of incompetents where follow. 
ing the guide line of an administration which is reasonable 
and prudent may impinge upon the expectations of the ward, 
in the event of recovery, or of those who will sncceed to his 
estate on his death. A question may arise a. to whether the 
guardian of the incompetent should intervene to assert the 
ward's interest against the will of a spouse. (Cf. In re Bri-n. 
dle's Estate (1948) 360 Pa. 53 [60 A.2d 1], with In re Harris 
(1945) 351 Pa. 368 [41 A.2d 710]; and In re Bieley's E3tate 
(Prob. Ct. Ohio 1963) 194 N.E.2d 918, with Ambro3e v. Rugg 
(1931) 123 Ohio SI. 433 [175 N.E. 691, 74 A.L.R. 449].) In 
Harris and Rieley, where the courts decided agaiust intenen. 
tion because, in each case, the ward was already provided for 
adequately, tax burdens were mentioned as a factor. In 
Rieley, the court said: "In the opinion of the Court, what is 
best for [the ward] is to carry out the plan made by himself 
and his wife as to the disposition of her property and not 
make 8lI election for him which would violate what any per. 
son of common 'sense and sound mind and judgment would do 
under the same circnmstances [to avoid "being subject,'d to 
double taxation"]." (194 N.E.2d at p. 921.) 

Other examples are noted by Fratcher, Powers and Duties 
of Guardians of Property (1960) 45 Iowa L.Rev. 264 at pp. 
317-320. If subjective intent were the sole consideration in 
managing the estate, the ward, who upon recovery could show 
that his guardian knew of his affinity for speculative invest· 
ments, would have cause for complaint if circumstances had 
greatly enhanced the value of such investments held by him at 
the time of his incompetency, bnt which had been sold by the 
guardian for reinvestment of the proceeds in· more prudent 
but less volatile enterprises. 

Whether termed a liberal subjective ru~_ or 8lI objective 
rule tempered and supplemented by evidence of the incom· 
petent's former pmctices and conduct, the commentators are 
practically all in agreement that, as suggested 70 years ago 
(see fn. 13, 3upra), the guardian should be authorized to act 
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as a reasollable and prudent man would act under the same 
circumstances, unless there is evidence of any settled inten. 
tion of the incompetent, formed while sane, to the contrary." 

The ghost of constitutional violation is exorcised by estab· 
lished precedents, and by the existence of general equitable 
powers of the court to do "'hat is best for Ule ward's interest. 
The narrow view set forth in Hilton v. Odell-Arney (1954) 72 
Wyo. 389 [265 P.2d 747, 43 A.L.R.2d 1429] is rejected. There 
the court stated: "In the American Law of Guardianship, by 
Woerner, at page 454, the author says: 

" ' ... Hence, it is held, hath in England and America, 
that the guardian of a person of unsound mind should, in the 
ma1\agement of his estate, attend solely and entirely to the 
interests of the owner, without looking to the interest of those 
who, upon his death, may have eventual rights of succession , 

"So also is it true that in the mallagement of a ward's 
estate the comfort or benefit to relatives during the life of the 
,vard should be gh'en no more consideration than is given to 
their interest in eventual succession to the estate upon the 
ward's death, unless such comfort or benefit is identified or 
in terwoyen with the weliare and interest of the ward." (72 
Wyo. 389 at p. 408 [165 P.2d at p. 754, 43 A.L.R.2d at p. 947]. 

To refuse to permit the management of the incompetent's 
estate in the manner that a reasonable and prudent man 
would m81\age his estate may, in many cases, lead to the im. 
probable conclusion that it was the intent of the incompetent 
to enrich the taxing authorities rather than the natural or 
declared objects of his bounty. 

The problem is not one of absolutes, but one of weighing 
many factors, hereinafter pointed out, in order to determine 
the proper course for the particular incompetent's estate. So 
long as the action authorized serves the basic aims which can 
be attributed to the incompetent, neither he nor otbers should 
be in a position to subsequently complain. 

Over fifty years ago in an article in support of the principle 
that there was adequate authority to apply lunatics' estates 
for the benefit of dependent relat;,'es, the commentator said: 
"It is respectfully suggested t ha t the courts do not need any 
statutory anthority in the administration of lunatics' estates 
in this respect. Courts of chancery have existed as separate 
institutions since the reign of Ed"'ard III, and their evolution 

lISee commentaries ins. 12 and 13. 1V.,prG.. 
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is one of the most interesting features of legal history. They 
have been the main channels through which advancing ethical 
conceptions have flowed into our legal system. The body of the 
law which has been developed through the judicial determina­
tion of actual controversies is vastly superior in quality to the 
body of law made by legislatures, and particularly is this true 
in regard to matters of equitable jurisdiction. A court of equi­
ty haa the power, without the aid of statute, to devote itself to 
the continuous transmutation of the fundamental principles 
of right, justice and mercy into rules of law whereby the legal 
system under which we live responds to all the requirements 
of our complex social organization." (Carrington, Th. App!i­
calio-n of LuMlics' Estate. for the Benefit of Dependent Rela­
n"., (1914) 2 Va.L.Rev. 204, 211.) The same thought is 
echoed more recently, as quoted above from In r. Cars"" (39 
Misc.2d p. 547, 241 N.Y.S.2d at p. 291) in its application to 
the problems of estate and inheritance taxes which may be 
levied upon incompetents' estates in tbe absence of proper 
eatste planning. (See also, Fratcher, op. cit., 45 Iowa L.Rev. 
264 at p. 335, and comments fns. 10 and 11.) 

['1] It is concluded tbat tbe courts of this state, in probate 
proceedings for tbe administration of the estates of insane or 
incompetent persons, bave power and authority to determine 
whether to authorize transfers of the property of the incom­
pelent for the purpose of avoiding unnecessary estate or in­
heritance taxes or expense. of administration, and 10 author­
ize such action where it appears from all the circumstances 
tbat the ward, if sane, as 8 reasonably prudent man, would so 

. plan his estate, there being no substantial evidence of a con­
trary intent. 

Critwia for Alithorizati01l 
(a) Permanency of condition: It is generally stated that 

the proof must sbow that the insanity is incurable before the 
court can autborize a gift or transfer. Such was the fact in 
each of the cases in which the issue of tax avoidance was 
raised. The evidence appears to establish this factor in the 
inatant case, and it is unnecessary to determine wbether it 
would be an indispel1llable condition in every case. The ques­
tion of wbetber gifts can be made in aecord with the natural 
or intended devolution of the incompetent's property, dis­
cussed infra, is dependent on the absence of the initiation of 
a new plan by a recovered incompetent. It may be noted that 
tbere is no such requirement for a transfer of surplus income 
under the provisions of section 1558 of the Probate Code (see 
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In. 4). The necessity for permanency of condition may also 
vary in inverse proportion to the sufficiency of the evidence of 
the practice or custom of the incompetent, i.e., keeping up 
an established weekly contribution to a chnrch or a planned 
series of gifts for tax avoidance. (See Comment, lupt"a, 17 
Cal.L.Rev. 175 at p. 177, fn.ll.) 

[8] (b) Needs of the ward: The payment of the ward's 
debts and the satisfaction of the obligations for the support of 
the ward and those who, as members of bis family, are en­
titled to support from his estate, in an amount not dispropor­
tionate to the value of his estate and his station in life, are 
paramount. (See Prob. Code, §§ 1501 and 1502.) No thought 
can be given to transfers for any purpose until these obliga­
tions are met. Where, as was shown in this case; there is 
surplus income, and principal in excess of that necessary to 
produce the income required for the ward's maximum forsee­
able needs, considerations must also be given to a margin of 
asfety for economic fluctuation. 

A. Texas statute which permits charitable contributions by 
the guardian requires that the ward have a net income of 
$25,000 before a gift can be made. (V..A..T.S., Prob. Code, 
§ 398 as referred to in In re Guardianship of Estate of Neal, 
$Upt"a, 406 S.W.2d 496, 501.) The North Carolina enabling 
acts which were considered in Kenan (134 S.E.2d at p. 85) 
require that the income remaining after the proposed gifts be 
in excess of twice the sum expended for maintenance during 
the preceding five years. (North Carolina P.L. 1983, cbs. 111-
113; G.S. §§ 35·2, 35-29.1 to 35-29.18.) The foregoing statutes 
deal with the power to authorize general eharitable gifts, me­
speetive of the ward's prior practice, and are apparently de­
signed to prevent uneconomic accumulation of income and to 
promote the disbursement for charity of sums which otherwise 

. would go for taxes; 
Seetion 1558 provides no requirement of accumulating a 

contingency fund from any of the income remaining after 
provision for the proper support and maintenance of the 
ward. 
. Here again it is difficult to lay down absolute standards. 
The shorter the life expeetancy of the ward, the less need 
there may be to provide for contingencies. Nevertheless, con­
sideration must be given to the possibilit,;;- hoth of increased 
expense and of reduced earnings on the ill'· ,.ted principal 

The evidence here permits findings that there is little mar­
gin of safety in the amount by which the income exeeeded the 
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possible maximum. Under these circumstances the court '. dis­
cretion, if .>:ercised, in refusing to disturb the principal, and 
in limiting any transfers to surplus income, would not be 
disturbed. On the other hand, the record rcflects that the in­
come was 180 percent of the actual expense. Events which 
have occurred sinee the hearing (see fn. 1) may enable more 
definite computation of the former figure. 

It is urged that since the precedents presented in favor of 
authorization of transfers for estate planning involve estates 
in which not only the principal, but also the income, is meas­
ured in millions of dollars, that the showing herein is un­
worthy of any consideration. This is a demonstrably false 
approach. If the principal of estate planning for incompetents 
is proper for the duPont. and the Kcnans it is proper for the 
smallest estate ,vhieh finds itself in circumstances where it is 
prudent to do so. In fact, the tu savings by use of the gift 
tu exclusions alone, may be relatively more important to the 
donor and to the recipient of the gift than a vastly greater 
swnto one whose wealth and income exceeds "'hat he can 
possibly need or spend. 

It has been asserted (see Comment, 81'pra, 11 Vill. L.Rev . 
150 at p. 156) that establisbment of this authorization 
will lead to looting of the estates of incompetents under the 
guise of ta>: saving. Such a contention uncharitably and erron­
eously asswnes that the courts will not properly e>:ercise dis­
cretion to protect. the paramount interest of the ward. There 
is no more reason to fear the application of this principle than 
there is to fear that conferring discretion on a trustee to use 
principal for the life tenant, when needed, will lead to looting 
of a trust. 

[9] (c) Devolution of the property: Since on recovery the 
incompetent would be free to make or change his will, no 
transfers should be authorized for tax saving purposes alone 
uuless there is no probability of this eventuality. 
. This case demonstrates that the heirs (or the devisees or 

legatees who will take if there is a will) cannot be determined 
until the incompetent's death. The surplus income awarded to 
son Robert, now deceased, if accwnulated and held, would 
have gone to sueh of his children as survived the incompetent. 
If the gifts prayed for had been made, va~)Us shares of the 
incompetent's estate would have gone to the three branches of 
the family in different proportious than they would take in 
the event of the incompetent's death intestete. 

Where there is a will, the incompetent has furnished evi-
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dence of the objects of his bounty, and the manner in whieh 
he wishes them to share in his estate. The gift program pre­
empts the natural course of events, but it is sometimes pos­
sible to gain the same r<'Sults by n transfer in trust as in 
d"Pont. Where the testator's wish demonstrates that a legacy 
is to be delayed, it may be gh'en effect by denial of the gift, as 
in the case of that to the daughter in Carson. 

In the instant case the discrepancies between gift and in­
heritance need not necessarily be fatal if all other circum­
stances were present. In the exercise of its discretion the court 
could accept or reject the proposition that the members of the 
:first generation were not only the natural, but the actual, 
objects of the incompetent's bounty. If the latter, they should 
be able to waive their rights to equal shares of any amount 
properly available for distribution to them, and consent to its 
distribution to the second generation in any shares they de­
sired. No one of tile latter, as the recipient of not only the 
bounty of his grandmother, but also of the waivers of heirs 
apparent, could be heard to complain over a discrepancy be­
tween what he received as a gift and what he otherwise might 
have inherited. Furthermore, it is not unreasonable that a 
grandmother, financially able to do so, would make gifts to 
her grandchildren as well as her children. On the other hand, 
in the absence of such consent, or intent, it would appear that 
the gifts would have to go to the branches of the family in the 
shares in which they would inherit. 

(d) Donati.e intent: E,'en in the absence of a showing of 
former practice or conduct, there must be, as there is evidence 
of here, some showing of the relationship and intimacy of the 
prospective donees with the incompetent in order to show that 
they would be objects of the incompetent's bounty by any 
objective test. Here again tIle matter is relative, and depend­
ent on reasonable standards. It is not likely that an incom­
petent would pro,·ide for a divorced daughter-in-law whom he 
never knew, and the fact that his total net estate on his death 
would be enhanced by a gift to her is of no consequence. On 
the other hand, it may be inferred that he would, if sane, have 
reasonable concern in her son as his grandson. A gift to him 
would be proper. (See In re Schley (1951) 201 Mise. 522 [107 
N.Y.S.2d 884], "ffd. (1952) without opinion 279 App. Div. 
1084 [113 N.Y.S.2d 448J.) 

There was sufficient evidence here to permit exercise of dis­
cretion to find that those proposed to be benefited would be 
objects of the incompetent's bounty if she were sane. 
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The BUm and substance of weighing these factors is to deter­
mine whether the incompetent as a reasonahly prudent aged 
lady would make the gifts proposed so as to pass a greater 
ahare of her estate to her descendents. There i. sufficient evi­
denee to support, without requiring, the exercise of the lower 
court's diseretion to find that the children and grandchildren 
would be the natural objects of her bounty, that she would 
deem it to her ad vantage to make the gifts to effect the pro­
posed tax savings if she could afford to do so ,vithout preju­
diea to her own welfare, and that she would have uo hesitancy 
because there might be some difference between the shares 
given and the shares that would be received had the same 
&m01lllt of property passed by intestacy. 

The evidence that of the $9,000 income, possibly $8,000 
might be needed for her support, would indicate that it would 
be prudent to retain the capital which produces the $9,000 
and not impair it. On the other hand, if the income were 
almost double the foreseeable needs of the incompetent it can­
not be asid as a matter of law that it would be an abuse of 
diseretion to make any gift from principal, no matter how 
small. 

In view of the nature of the order of the lower court, the 
absence of findings of fact on the essential issues and the 
concededly changed condition of the incompetent, the matter 
should be returned to the trial court, with leave to appellant 
to file an amended petition if so advised, and for further 
hearing and decision on the merits. 

The order is reversed and the ease is remanded, with leave 
to appellant to file an amended petition, and for further hear­
ing and decision on the merits. Let costs on appeal be taxed to 
respondent's estate. 

Molinari, P. J., concurred. 
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EXHIBIT 2 

SUBSTITUTION OF JUDGMENT DOCTRINE AND 
MAKING OF GIFTS FROM Ai'1' INC0.MPETEJ.'I'T'S ESTATE 

~ dMitutil spinstn named J try1lil 
Had 4 oTothn, quit6 rich though insmUl. 
On petition, the court . 
Det:nild hn suppOTt 
1H JHUd from hn sibling's tUm6me. 

~non. 

I. !NnODuCTION 

To be declared judicially incompetent usually involves a comple.'C 
and expensive procedure. and thus a significant number of legally declared 
incnmpetents have substantial means. In many instances the high C05t of 
care is more than met by the income of the incompetent's estate, and the 
balance of such income, as well as Clpital appreciation, is merely accumu· 
lated, to he subjected to income ta.'Ces immediately and later 10 estate taxes. 
Just as a competent person of muns will often engage in estate planning 
and make inte:' vivos gifts. particularly 10 reduce ta.'Ces. committees, guard. 
ians and conservaton have often attempted 10 provide their wards with like 
services. 

In addition, there are many situations where persons to whom an in· 
competent may well have made gifts or for whom he would in all probabil· 
ity have provided support from his excess funds are not adequately provided 
for. In some cases the potential donees are charities for whom the ward had 
shown an inclination to provide funds, and which could benefit from tL" 
free gifts of some of the incompetent's funds that would otherwise have 
been siphoned a""lIY by income ta.'Ces. Yet the incompetent, by definition, is 
unable to handle his assets in any reasonable manner and thus cannot make 
valid gifts. . 

ll. JUDICIAL POWEll 

The Fifth Amendment to the Constitution would presUlllably prohibit 
a court from summarily making gifts of an incompetent's property. However. 
courts whicll supervise the conduct of committees and guardians of incom· 
petents have the power to do for the welfare of the ward that which the ward 
could do for himself if he were competent.1 

In numerous jurisdictions it has long been recognized that a coun of 
equity. in an appropriate case and in the exercise of its sound discretion, 
may permit or direct the persan in whose care an incompetent has been 
placed to use part of the incompetent's estate ro"'r the benefit of persons other 
than !he incompetent. Such persons need not be dependent upon the incom­
petent, and the incompetent is not required to have the legal obligation to 
support such don~; in fact, such donees have frequently been charities. 
The rationale behind such decisions is that the court is merely substituting 

o&eport of Committee on Legal Service lor th¢ Elderly and Their Esta'es. 
'SH, ,.g." Srnnge Y. Powers. 250 N.E..2d 704 (Mass. 1970). 

479 
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its judgment for that of the ward, the latter being incompetent to exercise 
any judgment, and thus doing what the ward would have done had he been 
able to do so. These equitable principles have come to be known ~. the Sub­
stitution of Judgment Doctrine. 

Although many states have statutes authorizing the courts to apply the 
Substitution of Judgment Doetrine, it appean that courts of equity are al­
ready possessed of such power under the common law • 

. • • the courts do not need any statutory authority ;n the adminhtration of 
lunatics' estate. ;n this respect. A court of equity has the power, without the 
aid of statute, to devote itself to the continuous ttansmutation of the funda· 
mental principles of right, justice and mercy into rules of law whereby the 
legal sy>tem under which we live responds to all the requirements of our 
complex soc;ial organization." 

In the early days of the application of the SubstitutioD of Judgment 
Doctrine by American courts the use of the incompeteDt's funds was usually 
limited to excess income, 

, , , In emphasizing one proposition all the authorities are agned . • , that 
before any portion of his income can be devoted to other purposes, the ward 
himself must be provided with every comfort that he requires or to which 
he has become accustomed. There must be no economiJing for the purpose 
of making an allowance to needy relatives, or in order to D''e something for 
the next of kin. But when the ,oud has been liberally provided for, If there 
is still a surplus of income, allowances may. under certain cinumstances, be 
made to the lunatic's relative. and to certain other persons.' 

More recent cases have also permitted the invaaion of the principal of 
an incompetent's estate in selected instances. Nevertheless, it is not fl:Jr the 
CXIUrt merely to dispense the incompetent', funds unless the judge finds that 
the incompetent himself might well have made like expenditures. 

Before an allew.'ance may be granted from an incompetent's estate to one 
to whom the incompetent owes no dnty of support, it must be established 
that the incompetent, if sane, would make the allowance. The proof required 
is that the incompetent should have known the applicant, and should have 
indicated while sane, by acts or words, that he or she had such an intention to 
support the applicant; or that such facu and circumstances be made to appear 
as would· show heyond a reasonable doubt that the incompetellt, if sane, 
would assume such a hurden. The courts are required to scrutinize the evi· 
dence submitted upon such an application with caution, recognizing that such 
applications should be narrowed and discouraged rather than extended or 
encouraged. There must exist a real need or a necessity upon the pan of the 
applicant to be provided for, the court being mindful that it does nothing 
wantonly or unnecessarily; and, finally. it is Dot the duty of the oourt to deal 
benevolently or charltahly with the property of the incIn:npetent.' 

In England, since the reign of Edward I (1212-1 S07) the lands and 
tenements of a lunatic have been under the control of the Xing, who WIll to 

'CuriDgton, Th • .41>1>/;"'li"" Df Lu .. ali .... EsI4tq for the &nt/it D! ~ ... t RehJ· 
tivts,2 VA. L. REv. 204 (1914). 

'Thompson and Hale, Th. Srrrplw rnccm. of 6 LuNIHc, 8 BAltv. L. REv. '12 (1895). 
'I .. ,. Keroochan, M Mist. 565, 146 N.Y, Supp. 11126 (Sup. Ct. 1914). 
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"find them their Necessaries" •• The King delegated his power to the Lord 
OwIceIlor. but th~ statute permitted the we of only the profits (mcome) 
while expressly forbidding the alienation of the corpus of the ward's estate. 

1.0 E% parte Whitbread,' the court applied the Substitution of Judg­
DWlt Doctrine and held that it had the power to make an allowance to the 
relatives of the incompetent out of lW estate and to determine the extent 
and allocation of such allowance in the court's discretion. Lord Chancellor 
Eldon held; 

• • • the Court, in making the allowance, has nothing to coruidtt buc the 
sitna&ion of the Lunaclc bimself, always looking to the probability of his 
t_va ). and neve! ngarding the interest of his next of kin. With this view 
only. in cues "here the estate is coruiduahle, and the persoru who will 
probably be entided 10 it herea£w are otherwise unprovided for, the Court, 
looking at wbat it is llkdy the Lunaclc himself would do, if he were in a 
capacity to act, will make some provision out of the estate foe those pencIlS 
•••• So also, where the father of a family becomes a lunatic, the Court does 
not look at the mere legal demands whith his wife and children may have 
npon him ••• but, coruidering what the Lunaclc would probably do, and 
"bat it would be benelic:iaJ. to him should be done, makes an allowance for 
them. propot!ioned to his circumstances. But the Court does not do this 
because, if the Lunatic were to die IOIDOrrow, they would be entitled to the 
entire dismaution of his estate, nor n«eSSarily to the alent of giving them 
the wlu>le surplus beyond the allowance mad. for the personal use of the 
lunatic. 

The Court does nothing wantonly or unnecessarily 10 alter the Lunatic'. 
p>opetl)'. but on the contrary takes care. foe his sake, that, if be teCOvers, he 
IhaIl lind his estate as nearly as poWble in the same condition u be left it. 
applying the property in the meantime in such manner u the Court thinl:.s 
it would hue been wise and prudent in the Lunaclc himself to apply it. in 
cue he had been capable. 

Following the holding in Ex parte Whitbread subsequent English cases 
have applied the Substitution of Judgment Doctrine. as have the courts of 
numerous American jurisdictions. Within limitations. the courts have ap­
plied the doctrine in favor of an incompetent's adopted children.' parents,' 
siblings,' nieces and nephews,'· COusins,l1 a servant," a woman with whom 

'S .. Statu'" D. Pru<TOglUifIG Rep. I7 Edw. I: Stu. I. Cbs.. 9 I: 10, Au:l<AM> ..... 1Iur-
lIB SrA.'nJ'!ZS 219-20. 

'2 Merinle 99. 35 Eog. Rep. m (1816). 
'In ... Hemey, 211m. th. 3.."6 (N.Y. 1847). 
'Stale .,. ref. Kemp Y. Arnold. 2M- Mo. App. 1!4. 113 S.W.2d 143 (I9!B); O'Connor', 

!atate. 6 Pa. D. I: C. 789 (!92S): Seley v. HoweJf.1lS T"", 583. 285 S.W. 815 (TeL Ct. Com. 
App. 1926); E~ /XU'te l'hillips, 1!0 MI ... 682. 94 So. 840 (1922). Conlr4. Lewls Y. Moody, 
149 Tenn. 687, t61 SOW. 67! (1925). 

'City Bank Farmen Truoc Co. v. McGowan, m U.s. 594 (1945): In rt CaJa53!\tra. 
134 MIK. 493. m N.Y.s. 26! (Co. CL 19!5): In " Battin, 171 Mile. 145. II N.Y.s.l1d 891 
(Sup. Ct.19!9j: Patrick v. Branch Bkg.1: n. Co. 216 N.C. 525.5 S.E.2d 72~ (1959). 

"Elr /XU'u WhitbRad, 2 Merival<! 99. " :Eng. Rep. 878 1.J,;~I6): In ,.. Fleming. 173 Mis<. 
851.19 N.y.s.2d 234 (Sup. CL 1940): In rt Brlce.l!3! Iowa !;;. S N.W.l1d 576 (1943): In ... 
C .... P 1 Drur) I: Wal m (Iteland 1888). Cantro, In rt Jollll5OD. 111 N.J. Eq. 268. 162 
A. 96 (i9!2): In ... Kernochan, 84 Mi><. 565. 146 N.Y.s. 1026 (Sup. Ct. 1914): Lewls v. 
Moody. 149 T ...... 687. 251 S.W.67! (1925). 

uin ff Croft 32 1.1. Ch. N.s. 481 (1862): In ... Darling. 39 th. Diy. 2l! (1888): In r. Flag­
ler, 248 N.Y. 415: 162 N.E. 471 (1928). C.nlr4, In re Evaas, LoP. 21 Ch. Div. 287 (1882). 

VIn ... Earl 01 Carjofort. Craig" Ph. 78, 41 Eog. Rep. 418 (1840). 



482 R.EAL PIlOPEIlTY, PIlOliATE ANI> nUST JOt!1lNAL [Vol. 7:479 

the incompetent had formerly cohabited •• and charities to whom the ward 
had shown a definite interest in providing financial support." The gift and 
estate tax consequences of such applications were discussed in the leading 
cases of City Bank Farmers Trust Co. v. McGowanll and City Bank Farmers 
Trust Co. v. Hoey.l' 

With the advent of the modem tax structure, the courts have applied 
the doctrine for the purpose of saving taxes. The trail was blazed in theory 
in New York in In Te Carson,11 and further progress was made in Delaware 
in In re duPont1' and in California in In Te Christiansen.1I However, Texas 
has held to the contrary in In re Guardianship of Neal." Pennsylvania, 
which had held contrll. in Bullock's Est4te,:t reversed its position and per­
mitted inter vivos gifts so as to reduce death taxes in Groff Estate.= 

The incompetent's testamentary scheme is often a prime coruideration, as 
are other relevant facts and circumstances. Judicial recognition of the doc­
trine does not mean that a request for its application would be routinely 
approved."" 

m, STATE-By-STATE R:£vmw 
This committee has examined the applicable law in 82 American juris· 

dictions and presents its findings herewith "ith the observation that the 
doctrine undoubtedly exists by statute or case law in some of the remaining 
states. 

Alilbama 
The Substitution of Judgment Doctrine has not been adopted in this 

state. The closest thing to it is the making of charitable gifts on behalf of 
an incompetent from a trust of which the incompetent is the income bene­
ficiary. Such gifts have been made by a corporate trustee with the written 
consent of the remaindermen and without (oun approval. 

Alaskil 
There is no statutory provision dealing with the Substitution of Judg­

ment Doctrine. but the potentially relevant provisions, section 20.05.18 et 
seq .• do not prohibit the gifts which could result from the application of the 
doctrine. There appears to be no case in poillt. 

California 

"In rc Parry, 7 LT. 77 (1M6). 
"CitizcD. Sta~ Bank v. Sb'DkI~. 174 Mo. App. 659, 161 S.W.541 (1913): In re ~eener, 

2 Barb. Cb. 326 (N.Y. 18t7): In ... Bnce, 2!! Iowa 18S, 8 N.W.!d 576 (1!H!); In" Strkkland, 
L.R..6 Cb. 226 (1871). Contra, In re Tnuteesbip of Kaw1. 261 N.c.l,IM S.E2d 85 (1964). 

"52! u.s. 594 (1945). "'2' r.supp. 831 (SD. N.Y. 1938), otrd.IOI F.!d 9 (2d Clr.I9!9). 
"!II Mise. 2d Off, 241 N.Y.s.2d 288 (Sap. CL 1962). 
"41 Del. Cb. 500, 194 A.2d '09 (1965). 
"'248 Cal. App. 2d 398, 56 Cal. Rplt. 505 (196'1). 
~06 S.W.2d 498 (T ex. C~ Civ. A pp.I966). 
"'10 D. g, C.2d 682, 7 Fid. Rep. 266 (Orpbm.' CL 1957). 
"38 D. g, C.2d 556,16 Fid. Rep. I (Orphans' CLI965). 
"\Valkow, Es!al< Plonning lor the Handicapp.d,1I1 Tamrs &: £nATES 284 (1972). 

) 

) 
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The doctrine h:u been adopted by statute.2' Probate Code §1558 pro­
rides: 

On !he application of the guardian or next of kin of an insane or in· 
ClQlDpeteD& penon. !he coun may direct the guudian to pay and distribute 
surplus income. DOt used for the ... ppOrt and maintenance of the "!!M . . . 
to !he nut of kin whom the ward would, in the judgment of the court. have 
aided, if aid ward had been of sound mind. The gr.mting of such allowance 
and the amounlS and proportions thereof shall be dlsaetionary with the 
ClOl!lI, b!ac !he COUR shall give con.ideration to the amount of ourpIw income 
Ilftilable after due pro-rision Iw been made for the proper support and 
tDIlinteDance of the ward, to the cirazmstances and conditions of life to 
which the ward &lid said next of kin bave become aCCl!.comed and to the 
amount which the ward would, in the judgment of the court, have allowed 
aid next of kin, had said ward been of sound mind • • • • 

The leading case in California. and also of major imponance else­
where, is Estate of Christiansen,2:J which allowed the making of gifts from 
the state of an incompetent under the general equitable powers of the 
coun: in the exercioe of its jurisdiction over incompetents. There is no Cali· 
fornia Supreme CoUl't decision on point.1I Since Christiansen, the doctrine 
has been generally applied in California)!" 

Christiansen discusses the penni .. ib1e donees, stating that "there must 
be ••• some showing of the relationship and intimacy of the proopective 
donees with the incompetent in order to show that they would be the ob­
jects of the incompetent'S bounty by any objective test."28 The ward must be 
Ihown to be incurable for the court to authorize a gift or transfer." No his­
tory of past gifts wu required ''where it appear. from an the circumstances 
that the ward, if sane, as a reasonably prudent man, would so plan his 
state, there being no substantial eridence of a contrary iutent."s. Christian· 
1m, which authorized a gift from principal, extended the prior California 
application of the doctrine, which had been limited to surplus income as 
provided by Probate Code §1558. 

The size and frequency of gifts depend largely upon the size of the 
estate and the proopective needs of the ward. As to both potential donees 
and the manner of making gifts (e.g., in trust) the prorisions of the ward's 
will are considered. 

Inveotigation has revealed at least two cases of the application of the 
doctrine in San Diego County, and it is reported that perhaps as many as 
100 gifts have been allowed by the Probate Commissioners in San Francisco 
since Christiansen. A bill to expand by statute the authority of the courts in ' 

·Seo-aUo §§U02,1516, IM6. 
"248 CaL Apj!. 2d 398, 56 Cal. ltptr. 505 (1967). 
"Earlier Caufomia ..... dealing with th~ doctrine include Guardlauship of HudeJson, 

18 CaL 2d 401,115 P.2d 1105 (I~J): GuardiaNhip of HaJJ. 31 CaJ. 2d 157,187 P.2d 396 (1947): 
Ram. Y. HarrIs. 51 Cal. 2d !67, 19 Cal. ltptr. 793. 369 P.2d 481 (1962). 

-Sce, • .g~ Conservatonhip 01 Wem}'U. 20 Cal. App. 5d S1'1 (1971): Wrmnr, S.,..><AIlY or 
CAuroamA LAw. Wills and Probate ~!l35A, Guard.i:li1 lod Ward - Power 10 Mai~ Gilts 
1'123-24 (1969); Note. G.ardiamhio: Th. Po", .. Of a GUGrdian 10 Milk. Gifilio His W<m:i', 
~,18liAm" .. L. J. 415 (1!i67). . 

"248 Cal.App.2d 398 al 421. 
-14.424. 
"14. 
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the application of the doctrine, with the bacl:ing of at least one county bar 
association, has been prepared for submission to the next session of the 
legislature. 

Colorado 
Since 1969 Colorado has had a restricted form of the Substitution 01 

Judgment Doctrine by statute.31 The conservator of the incompetent's estate 
is authorized to make gifts of specific property from the estate after such 
notice as the court may require and after the conservator has established 
and the court has found by a preponderance of the evidence that: 

(a> The menw Incompetent may never be restOred 10 ruson, based 
on the testimony of at least two competent psychialriltl: 

(b) Any such gifu will DOt impair the eatate', financial ability 10 ptovide 
for the foreseeable needs of the mental incompetent for cue and maintenance: 

(c) The propo<ed donees of said gifu would be the nuural objects of 
the mental incompetent's bounty; 

(d) The mental incompetent lw no lut will and 'eswnent; md 
(e) Thole penom who would be heirs at Jaw 01 said mental incompetent 

if said mental Incompetent were deceased at the time of the filing of the 
pedlon hue coDJented 10 any such gifts. 

The usefulness of the statute is limited by several features. It applies 
only to incompetents who are intestate, which requires proof of a negative, 
i. e., the absence of a valid will It limits the permissible class of donees to 
the "natural objects of the mental incompetent's bounty." Query: Is a 
natural object a natural person, thus eliminating charities which the in· 
competent may have supported in the past? The potential use is further 
limited by the requirement that putative heirs at law shall have consented 
to the proposed gifts, perhaps a reasonable requirement in many cases, but 
not in every one. 

Prior to the adoption of the statute, lower courts had applied the doc· 
trine on the basis of cases in other jurisdictions, thus making the doctrine 
available to all incompetents. It would appear that the adoption of the 
statute is a step bad:,,;ard. 

DelawlITt 
The Substitution of Judgment Doctrine has been recognized judldally 

in In rt: duPont.n 

Floritla 
This state, which enjoys an above-average elderly population, has no 

Statute dealing with the Substitution of Judgment Doctrine, IlOl: has ;15 
highest court dealt with the doctrine. There have been some decisions of 
lower courts which have allowed gifts from the estate of an incompetent. 
both to inclividuais and to charities. As to the inclividuals, however. gifts 
have been permitted primarily when the indlvidual was a relative who was 
dependent upOn: the v.-ard prior to incompetency. Major criteria in deter· 

mCoLO. REV. STAT. 15!·10·51 (196!). 
"41 DeJ. Ch. 300. 194A.2d309(1963). 
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mining whether to authorize such gifts include the size of the incompetent's 
estate, the presence or absence of a pattern of past gifts, the physical and 
mental condition of the ward and the desire to do what the ward would 
have done had he been COIllpetent. 

The doctrine is approached with caution, but where a ward had a sub­
stantial estate, it has been applied to effect tax savings in the case of i':ward 
who followed a gift-giving pattern prior to his incompetency, it has been 
applied to continue such pattern so as to support a close relative. 

HIlWa" 
There is no statutory authorization for the Substitution of Judgment 

Doctrine nor are there any cases in point. 

ltlaho 
The statutory provision potentially dealing with gifla from the estate 

of an incompetent3S has been repealed effective July I, 1972, on which date 
the Uniform Probate Code3S& adopted in Idaho takes effect. No cases have 
been found dealing with the Substitution of Judgment Doctrine. 

Illinou 
Although Dlinois has no applicable statute, it has been the practice of 

the lower COUrts to permit gifts from incompetenla' estates. This has been 
done to benefit relatives or descendanla of the incompetent, with the prime 
IIIOtivating force often being the obtaining of ta."( advantages. Factors taken 
into account by the courts in determining whether to permit the comervator 
to make such gifts include the reasons for the gift, the size of the incompe­
tent', estate, the financial reqUirements of the incompetent, the incompe' 
tent', age, physical and mental condition and recovery prognosis. and 
whether there was a pattern of past gifts. 

Iowa 
The Iowa statute provides that: 

For good cause shown and under order of court, a conservatOr may make 
gUts on behaU of the ward out of the assets under a CDmervatorship to per. 
IOns or [charitable] organization. to whom or to which such gifts were 
regularly made prior to the commencement of the conservatorship. The 
mal:iDg of gilts OUt of such assets must not £oreseeablr impair the abilier to 
provide adequa~y for the best in_ of the ward." 

Thus two standards are set forth in the enabling statute itself. 
The leading Iowa case, In re Brice,a was decided prior to the adop­

tion of the statute. The court in effect adopted the Substitution of Judg· 
ment Doctrine, 

Courts have wide powers in directing the management of an incompe­
IeI1l's estate and in a proper case may authorize an alIowanC1l to one to whom 
the wud owes no legal duer of support. In such mauen the Court may direct 

"IlwIo COllE §IS·I82I. 
"IOWA CoDE §633.&68. 
"2!S Iowa 18~. 8 N.W..2d 576 (194!). 
"lIwIo eoo. §15·So408. 425. See diacuuion of Unilorm Probate Code Infra .t 493. 



," , :> -.. 

486 REAL PROPEIlT¥, PROBAn: AND TlLtJ[Vol. 7:479 

that to be done which the inCOlllpetent, if sant have done. 
The power of the Court in such matters hts iu right to 
authorize donations by a guaMw. for charltal:'hldt the in. 
competeDt had formerly been in the habit of mas. 

There has been no reported case since the u: ltatute.1I 

Mtdne 
In 1971, the legislature enacted Title 18, §S9, the powers 

of trustees. This permits courts to authorize ttuifts of trust 
property if necessary in connection with the pntion of the 
trust. Such a power is at best very limited and dcior nontruJt 
assets of an incompetent. 

There appean to be no case law dealing wilon of Judg-
ment Doctrine. 

MaryltmJ 
The leading case dealing with the Substitu1Dt Doctrine 

is Kelly v. Scoup which held that equity courts/er to apply 
the doctrine absent statutory authority. The deddy followed 
by the enactment of Art. 16, §IS5A, which was hI doctrine to 
some extent in Scott v. First National Bank.11 In. the statute 
was repealed, and was replaced by Art. 9SA, §lnits the use 

) of both principal and income but limits the UI5 to penoDS 
r 

"who had been maintained and supported in w. by the diJ. 
',-- abled person prior to the appointment of a guar.less, section 

215 provides that "the Coun may confer on a @ time of ap-
pointment or later, in addition to the powezs an by §§215 
and 214, any other power." In view of the Kellyver, and the 
lack of case law subsequent to the enactment oit is not yet 
clear in what manner the Substitution of Judgmill be recog-
nized by the COUrts. 

Massachusetts 
Massachusetts adopted the Substitution of trine by sta-

tute in 1969. Ch. 201, §S8 permits the probate 'plication of 
the conservator and on notice, to authorize him not required 
for his ward's maintenance and suppon tov,'amnent of an 
estate plan for the incompetent for the expr< minimizing 
estate and income taxes. In addition, the co~fts to such 
friends, relatives or charities as would be likely mations from 
the ward, including prospective legatees or heine statute in-
cludes a rebuttable presumption that the warttaX-reduclng 
gifts, and thus avoids the need for showing a ,f making or 
inclination toward mal:ing gifts. Applications fer be made It 
least annually. 

"Query whether §66S.641. which se" forth duties of tin estate. will be 
intelJ:T<,ted to limit §663.66S rather than to IUpplemeDt It. . 

215 Mel. 530. lS7 A.2d 704 (1958). 
"224 Mel. 462.168 A.2d 3-19 (1961). 

~ j "-.. 
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The statute was interpreted and declared constitutional in Strange v. 
Puwen.aa Chief Justice Wilkins, referring to the Massachusetts statute as 
well as to decisions in England, California, Delaware, North Carolina and 
Tamessee, permitted gifts oE an aggregate of $51.000 from the estate of an 
87-year~Jd widow with an estate of $1.2 million and an annual income of 
over $50.000, which placed her in the 55 per cent federal Income Wi: bracket. 
The donees were the ward's only child and her grandchildren and great­
grandchildren. The court found that such gifts were in the best interests 
of the incompetent and IuUilled an estate plan similar to what the ward's 
own counsel would presumably have suggested to her were she not incompe. 
!eDt. 

Michigan 
Michigan Cumulative Laws §70!.I7 provides that the asse+.s of an in­

competent are to be used to "pay all just debts due from the ward and all 
expenses incurred in the care, suppon or comfortable and suitable main­
tenance of such ward, and his family if there be any, as may be approved 
by the judge of probate. .•• " Although the statute does not per se permit 
gifts from the ward's estate, the statute has been interpreted to allow such 
gifcs.40 

Mississi pp; 
Missiasippi has not dealt with the Substitution of Judgment Doctrine 

by statute or case law. 

Monttm4 
No statutes or decisions dealing with the doctrine have been found. 

Nebrasluz 
Section 58-413 provides that a guardian "shall not apply any portion 

of the income or the estate of his ward lor the support and maintenance 
of any person other than tile ward, the spouse and the minor children of the 
ward, except upon petition to and prior order of the court after a hearing." 
This statute could be interpreted to permit the couns, after a hearing, to 
permit gifts of the propeny of an incompetent to penons other than his 
immediate family, although it appears that the couns have not yet been 
faced with this question. 

Nrvad_ 
Section 159.125 authorizes the guardian of the estate of an incompetent, 

with prior court approval, to use excess assets of his ward to make charitable 
gifts "consistent with the ward's standard of living" and to "contribute to 
the care, maintenance, education or suppon of persons who are or have 
been related to the ward by blood or marriage ••.. " There are no reponed 
cases on the subject. 

"2SO N.E.!d 104 (Mass. 1970). 
"I .... Bud:l"l'" Es ... , •• 530 Mich. 102,41 N.W.2d 33 (1951) • 
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New Hampshire 
Although it has no statute clearly in point, New Hampshire has adopted 

the Subnitution of Judgment Doctrine. In a case involving a petition for 
authority to give $10.500 to each of the four children of an S().year-old in. 
competent for the pwpose of taving approximately $10,000 in potential 
estate taxes. the supreme court authorized the probate court to permit such 
gifts, the $120,000 which would be retained for the ward being alleged to 
be suflicient to cover her maximum needs.u The court relied upon the 
Mzssachustees case of Strange v. Powers,a and quoted with approval the 
statement therein: 

There is no reason wby an individual, simply beca_ he happens to be 
• ward, should be deprived of the privilege of making an intelligent CDIDDIOD 
sense dttision in the area of estate planning and in that way [be) forced into 
favoring the tuing authoritia over the best interest of his ertate. 

New York 
New York has no statutory provision exple5sly authorizing gifts from 

the estate of an incompetent or adopting the Substitution of Judgment D0c­
trine, but case law has long dealt v.ith these matters." 

A leading case is I n ~e CaTson." In that case the incompetent was in 
e"/Temis and an application was made to order gifts to be made to her next 
of kin to achieve substantial tax savings. The incompetent's will, ho~, 
placed her property in trust until her children reached the age of 40, which 
age one child had not yet attained. The court complimented counsel for 
the committee "for his ingenuity in utilizing the broad equity powers of 
this Court to blend with the current and new situations created by our ever 
increasing tax structure to the further benefit of the incompetent's estate." 
A prior order had authorized the gifts, but in the reported case that order 
was reversed in the light of the limitation in the will. 

In In Te Myles,'6 the court applied the Substitution of Judgment Doc· 
trine in allowing two $500,000 gifts from the $2 million estate of an so. 
year-<)ld v.'lIl'Ci whose will left her estate to the donees (her children), but 
only if they survived her. The court considered the testamentary wishes of 
the incompetent as well as her condition, and allowed the gift upon the 
theory that the ward's testamentary intent would not neeessarily control and 
a reasonable, prudent man would make such gifts to save estate taxes. 

More recently, in Matter of Turner,'. the court. although finding that 
the application for gifts was for the pwpose of reducing estate taxes and 
that such ,,·as an acceptable purpose. applied the prudent man test and ~ 

GIn .. Morris. 281 A.2d 156 (N.H.I971). 
"260 N.EJ!d 704 (M .... 1970). 
"S .. , •. g., 1oIouer of Lord, 227 N.Y. 145. lU N.E. m (1919); 1oIotter of Phgler, m N.Y. 

415. IS! N.E. 471 (1928); Matter of Hills. 264 N.Y. 349, 191 N.E. 12 (1934): In T' KemocIw>. 
84 Mist. 565. If6 N.Y.5. 1026 (Sup. Ct. 19H); Tn ... Fleming, 17S Mise. 851. 19 N.Y.5.2d 2» 
(Sup. CL 1940); Tn .. Calasantra. 1M Mise. 495, 278 N.Y.5. 26! (Co. CL 19S5); Mamr o.! 
Heeney. 211arb. Ch. 526 (N.Y. 1841). 

"59 Mise. 2d 544. 241 N.Y .5.2d 288 (Sup. CL 1962). 
"57 Mac.2d 101.291 N.Y.5.2d 71 (Sup. CL 1968). 
"61 Mac. 2d 155.505 N.Y.52d 587 (Sup. CLI969). 

) 
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£wed to a110w annual gifts of $3,000 per donee from the 66-year-old ward's 
estate to his three teenage children because such gifts would deplete the 
estate too rapidly and. in addition. the incompetent's testamentary plan 
called for the distnoution of his estate to his children only at age 25. 

Factors coDSidered by the New York courts in detenni ning whether to 
permie gifts from the estate of an incompetent via the Substitutiol\. of Judg. 
ment Doctrine thus include the size of the esta teo the physical condition and 
life expectancy of the ward, the chance of the ward's recovery. the ward's 
income and expenseS. his testamentary scheme. a pattern of prior gifts, if 
any, and the potential ta."( saving which would result if such a gift were 
ordered. 

North Carolina 
Sectiom 55-20 through 35-29 permit gilts to relatives from the estate of 

an incompetent, and sections 35-29.1 through 55-29.16 have similar provi· 
nons dealing with charitable gifts. 

h to gifts to relatives. these may be made only from surplus income and 
only if the ward is incurably incompetent. If the ward has issue. gifts may 
be made only if he is intestate. Differing circumstances covered by the sta· 
tute deterlnine which relatives are pennissible donees. It should be noted 
that all such gifts are to be deemed advancements. 

The only reported case<1 dealing with gifts to relatives under the doc· 
trine permitted such advancements to the five adult children of an un­
manied. intestate incompetent who was confined to a veteran's hospital, 
had an estate of $47.000, had an annual income of $310, but had free hospi­
tal and custodial care. Advancements equal to about 50 per cent of the 
ward's estate were allowed. 

Charitable gifts from the income of an incompetent may be authorized 
only if the remaining income is at least t"lvice the ward's average expenses. 
Gifts from principal are permitted only from e.'tcess principal which ~vill not 
be needed by the incompetent, or those legally entitled to support from him, 
and only if such gifts will not jeopardize the rights of his aeditors or the 
rights of specific legatees. devisees and beneficiaries under his wilL Are· 
vocable trust may be declared irrevocable and the income interest given to 
charity if it is improbable that the ward will recover. that the remaining 
income will meet the income test, that the remaining princip~1 will meet 
the principal tests. and_ that the legatees or heirs of the incompetent do not 
object.. The statute<8 speciJically provides that the lack of prior charitable 
gifts shall not be a controlling factor. 

The only reported cas~ dealing with the charitable gift provi5iom 
upheld substantial charitable gifts from a SllS million estate, but apparent­
ly added the nonstatutory requirement that the conn, in applying the Sub· 
stitution of Judgment Doctrine. must decennine that the incompetent would 
have made such gifts if sane.lIG 

"Yard v. Security Natioaal Bank. 249 N.C.14I, 105 SL2d 421 (1958). 
"N. C. Gil<. SrAT. §55·29J. . 
-I .. ,.. TtuSteesh!p of Kenan. 261 N.C. 627. 138 S.E.2d W. (1964). 
"Note,4S N.C. L RD. 616 (1965). 
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ObW , , 
A number of cases have rejected the Substitution of Judgment Doc. 

trine. In In re Beilstcin,31 the doctrine was rejected as to the use of funds 
from a v.'ard', estate for the suppon of a married adult child whom the 
parent was not legally liable to sUPPOrL In In re Tillman,1S2 the coun re­
fused to permit the giving of Chrimnas gift cheds from the ward', estate 
even though the incompetent had been in the habit of making lUch gifts.h 

On the other hand, in Smith v. Smitli 5< the coun petlDitted the distribution 
of surplus income of an incompetent who had followed a plan of malting 

. such distributions. Thus the use of the doctrine is at present unsettled. 

O~ 

Based upon Title 10, §4, Title 58, §821, and the leading cases of Cham· 
bers v. Chambers' Estote," Craig v. Collins" and Fixico v. Ming,n Okla. 
homa courts routinely permit the making of gifu from the estate of an in· 
competent to members of his immediate family. The condition of the ward 
does not appear to be relevant, nor is there a requirement that a history of 
past gifts be shown. Gifts may be made from income or principal and do 
not appear to require the advance approval of the courts; the gilts are ap­
pro,'ed by being included in the guardian's accounting submitted to the 
probate court. 

The Substitution of Judgment Doctrine does not appear to have been 
adopted as to charitable gifts. 

Oregon 
Although there is no case law dealing with the Substitution of Judg. 

ment Doctrine, Oregon enacted section 126-295, effective July I, 1970, which 
permits a guardian of an incompetent, upon the prior order of a coun, to 
make gifts from that part of his ward', estate which is Dot necessary for the 
proper care and support of the ward or those the ,,'ard must legally supporL 
Such gifts, which must be "reasonable," may be made to the ward's relatives 
by blood or marriage or to charitable institutions, or may be use4 for the 
care and support of such relatives or for their funeral expenses. 

In addition to the requirement that such gifts be from nonnecessary 
funds, it appears probable that the physical and mental condition of the 
ward, the likelihood of his recovery and the presence or absence of a pattern 
of past gifts will be relevant !actors influencing a coun's use of its sub­
stituted judgment powers. 

PtnnsylvtlnU 
Since 1965, Pennsylvania has provided by ltatute that: 

"145 Ohio St. 597, 62 N.E.2d205 (l9f5). 
-137 N.E.2d 172 (frob. CL 1956). 
·See..uo Marks Y. Marks,58 Ohio App. 265, 16 N.E.2cl509 ann. 
"26 Ohio. Op. 541, 12 Ohio 5up!'c.IOL 
"202 Okla. 412, 214 P.2d 901 (1950). 
"'285 P.2d 859 (Okl .. 1955~ . 
"176 Old .. !SS,55 P.2d 1027 (1936). 
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n.. court, for cause shown, may authorize or diuct the payment or 
application of any or all of the income or principal of the estate of an incom· 
petent lor the care, maintenance or education of the incompetent, hit 5pOuse, 
Children or those for whom he was malting such provision before his incom· 
petency. , •. n 

Prior to enactment of the statute, the payment of dowry from the estate of 
an incompetent to his daughter had been allowed and the Substitution of 
Judgment Doctrine in effect adopted.SO • 

In In Te Bulloclt.'s Estate,eo the court refused to allow gifts from the 
estate of an incompetent so as to reduce potential estate taxes. In Dougheny 
Estate,n the 5aIXle judge reversed himself, based upon the leading Pennsyl. 
vania case, Groff Estate.": In the latter case the court allowed gifts of surplus 
income to the ward's son, daughter.in.law and granddaughter, holding that 
it had statutory authority to do so nnder Title 20, §2080.304. The court 
found that the Substitution of Judgment Doctrine had been adopted by the 
supreme court in Hambleton's Appeal.s, Query, however, whether the doc· 
trine was in fact adopted by the Hambleton case insofar as its use as an 
estate planning tool is concerned . 

.Amcmg the aiteria employed by the courts in their application of the 
doctrine are the incompetent's assets, income and needs, his condition and 
the likelihood for improvement, his testamentary plan, his gift.making his­
tory, whether the proposed gift would be sound estate planning and the 
apparent desires of the ward. All of the cases have one feature in co=on: 
the ward's income exceeded his needs and was being accumulated. 

The courts have permitted gifts of prindpal as well as income. In 
Dougherty the court awarded all of the prind pal to the trustees under the 
incompetent's win, as though he "!':ere already deceased, and the ward's ex· 
cess future income was likewise dealt with. 

South Carolina 
No statote or case permitting the making of gifts from the estate of an 

in!l)Dlpetent has been found. 

South Dalwta 
South Dakota law both 5tatutory provisions and case law dealing with 

the Substitution of Judgment Doctrine. Nevertheless, the judicial custom is 
to approve gifts upon application, especially if a pattern of past gifts can be 
shoW1l. Such gifts, however, are generally limited to small cash gifts to de­
scendants for birthdays and similar occasions. 

Texas 
The Substitution of Judgment Doctrine has been adopted to a limited 

alent. Probate Code §42l permits the court ta"::.uthorize the we of the 

OOP,,-SUT. ANN. dt. 50. §3101 .. seq. 
-I" .. Mechlowia·. Es,., .. 71 D.!.: C. 469 (Ct. Com. PI. 1950). 
"10 D." C.2d 682,7 Fid. Rep. 266 (Orpb..,.' Ct. 1957). 
"ill D. " C. 2d 25, 7 Fid. Rep. 266 (Orphan .. Ct. 1967). 
-38 D." C.2d 556,16 F'ld. Rep.l (Orpb"'" 0.1965). 
-102 P2. 50 (1883). 
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ward's funds "for the support of his family and the education of his children, 
when necessary." Probate Code §2!O(b) states that, "It is the duty of the 
guardian of the estate [of a ward J to take care of and manage such estate is 
a prudent man would manage his own propert}"." Probate Code §S98 spe­
cifically authorizes the guardian of an incompetent to seek prior approval 
of charitable gifts from the income of the incompetent, but such contribu. 
tions may not exceed 20 per cent of the net income of the ward's estate and 
such income must be expected to be in excess of $25,000 for the year in ques­
tion. The gift must be "reasonable in amount" and "for a worthy cause," 
and it must yield a potential 100 per cent charitable deduction for federal 
income tax purposes, 

The statutory provisions were limited judicially in In re Gtulrdumship 
of Neal," which disallowed a gift to the heirs of a 95-year-old incompetent 
in poor health, rejecting the Substitution of Judgment D~ The fact 
that the ward had made $2.5 million in such gifts over the past lIO years 
was unimportant to the court. 

In Seley v. Howel/," the predecessor to Probate Code §421 \\-"as con· 
strued to permit gifts from the estate of an incompetent for his invalid 
mother, 

Although the doctrine has thus far been substantially rejected by the 
courts, Probate Code §2S0(b) would appear to \\-'arrant the courts to revene 
their position. 

VirginUI 
Section S7.1·146, permits the fiduciary of an incompetent confined in a 

state hospital to make gifts "conducive to the happiness and comfort" of 
the incompetent. There have been no cases construing this statute, but 
Lake v. Hope" dealt with a related topic, holding against gifts from the 
incompetent's estate. Almost all of the 20 judges polled either had no ex· 
perience with the Substitution of Judgment Doctrine or believed it was not 
follo'l':ed in Virginia. In at least one unreported case, however, approval 
\\-"as given to an application to make the usual charitable gifts which the in­
competent had previously made. 

Wtnbington 
The property of an incompetent is liable for the support and education 

of his children and for the family expenses under section 26.16.205. Pm· 
suant to section 11.92.040 the courts have potential authority to adopt the 
Substitution of Judgment Doctrine. The probate courts have sanctioned 
gifts or expenditures deemed to be in the best interests of the incompetent 
or his estate.1t However there appean to be no statute or case exactly on 
point. 

West Virgini4 

"'406 S.W.2d 496 (TeL Ct. CiT.A~966), writ refwccI,4D7 S.W.2d '11G (T .... 1966). 
-115 Tex. S8!, 285 S.W. 815 (Ct. . App.l!l26). 
-116 Va. 687,82 s.E. 758 (1914~ 
"Sa In NI De Nilson, 197 Wash. 265, 84l'.2d 1024 (19!8) and ...... c1ted IbmeiD. 
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There is no reported case nor statutory provision dealing with the Sub­
ltitution of Judgment Doctrine. 

Wist:onsin 
Section 319.175 permits the court, upon petition by a guardian or close 

relative, to authorize the transfer of assets of an incompetent to certain cate· 
gories of trwt created by the incompetent. Under section 319.21, the guard. 
ian of an incompetent is directed to apply the corpus and income of the 
incompetent's estate to the maintenance and suppon of the ward and his 
dependent family members; thus, limited gifts may be made, presumably 
without prior court approval. to a limited class of donees. It appears, how­
ever, that such gifts are rarely permitted. In Estate of EV(J1IS,8. the supreme 
coun, in dictum, stated that there was no express statutory provision which 
permitted a guardian to make a gift on behalf of his ward. Therefore, de­
spite the limited statute, the Substitution of Judgment Doctrine has not yet 
pined acceptance. 

IV. UNIFORM PROBATE CODE 

The Uniform Probate Code has recognized and adopted in section 5-408 
the Substitution of Judgment Doctrine by conferring on the court of juris­
dicdon all powers which the "protected person" could exercise in his own 
behalf il he were of full capacity, except the power to male a will. The 
powers expressly included are the power to make gifts, to conveyor release 
his condngent and expectant interests in property including marital prop­
erty rights and any right of survivonhip incident to joint tenancy or tenancy 
by the entirety, to exercise or release powers of appointment, to create revo­
cable or irrevocable trusts of property of the estate which may extend be­
yond such person's disability or life and to renounce any interest by testate 
or intestate succession or by inter vivos transfer. 

In addition, the court may exercise, or direct c.i.e exercise of" its au· 
thority to exercise or release powers of appointment of which the protected 
person is donee, to renounce interests, to male gifts in trust or otherwise 
exceeding 20 per cent of any year's income of the estate and to change bene­
&aaries under insurance and annuity policies if it is determined that such 
action is in the best interests of the protected penon and that he either 
is incapable of consenting or has consented to the proposed exercise of 
power. In each instance the court acts through the conservator or other 
fiduciary by its order and for the benefit of the protected person and memo 
bers of his household. 

The conservator, without coun authorization or confirDi.ation, may 
expend or distribute income or principal of the estate for the reasonably 
necessary suppart, education, care or benefit of the prutected person with 
due regard to the size of the estate, the probable duration of the conservator· 
Jilip, the lilelihood that the protected penon at some future time may be 
(ulJy able to manage his allain, the accustomed standard of living of the 
protected penon and memben of his household, and other funds or sources 
used for the support of the protected person. If the estate is ample to pro-

"28 Wb.2d97,1!5N.W.2d852 (1965~ 
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vide for the protected person and his dependents, the conservator has the 
power to make gifts to charity and other objects as the protected penon 
might have been expected to make, in amounts which do not exceed in 
total for any year 20 per cent of the income from the estate." 

Section 5-408 does not provide any guidance to the coun with respect to 
the exercise of its power to make gifts, yet it seems likely that the standards 
of section 5-425 will be applied. Thus, any state which adopts Article 5 ia 
its present form will accept the Substitution of Judgment Doctrine. 

V. CoNa.OSION 

Many, and perhaps most, jurisdictions do not yet have statutory proli. 
sions permitting gifts from the estate of an incompetent, and some couns 
are reluctant to act in the absence of such statutory authority, thus denying 
an opportunity for ta...: snings for the benefit of the heirs and Dext of kia. 

It is apparent, howC\'er, tha,t the trend i. toward judicial adoption 01 
the Substitution of Judgment Doctrine. In addition, the courts are expand. 
ing the scope of the gifts they permit and are increasingly considering tax 
saving as a major reason for pennitting gifts to be made. The recent statutes 
tend to prescribe the same results. 

In future years one may expect to see the application of the doctrine 
in more and more jurisdictions, either as the result of its adoption by statute, 
or by virtue of the couns deciding that the application of this doctrine is a 
power that has been inherent in couns of equity .... 

Respectfully submitted. 
JAIIEI H. TUaNEa, CIu:Irnuus, ALm:ItT J. GunzNM,Des MolDes, Iowa 

Denver, Colo. JOHN H. GJUI>I.EY, llulfalo. N. Y. 
JOHN H. Hl!:ROUl. Vice C/l4iNl14n, J ORN D. G ..... ilD. AI"""t .. , S. D. 

IIaltlmore. MeL J ...... D. GllNDEUO>!, Laguna H"tlb. CaJ. 
LoUIs N. ADcoCK, St. Petersburg. PJa. H.uoI.D O. HECUND, Ames, Iowa 
RIcBAIIJ REIUU.!<, Marblehead, Maa. CtIAa1.D Eo Hili>, JeIIemm, }""" 
MAN" .. llD.TJW<, Los Angeles, CaJ. H.uoI.D 1.. 1tIwNtN, Glen Head, N. Y. 
JAMD W. BKOWI<, GIens!de,l'a. It. AR"IB1l& LoDWJC. MDwaukee, Wis. 
MARVIN A. CoBEr<, JaWDD, Mils. D"ONCAl< 1.. 1.lcKAY. Bend, Ore. 
JOBl< M. CRANSTON, San Diqo, Cal. J. KEVIN M"'"EI1LY. Hempstead, N. Y. 
OWE!< CVN!<JNCKul, Des MolDes, Iowa J ...... Ltt MJLLD., JL, Norfolk. Va. 
FOEDEIIICII B. DAIlZY, llDSlOll, 1.1.... Wn.rut> D. N£UOII, Seattle, Wah. 
HOIWZ J. EGcw.N, East St. Louis, III RuIn H. onua.. DaVCbpo:t, I""" 
WIU.lAI< H. Eu.rs, llirminghllll, AI.. .Al.Ia C. '0&_, South San FrlDCiIco. Cal. 

oJl.v.PB M. ENcu., New Yetk. N. Y. PAUL G. Rm.LY. New YetI:. N. Y. 
FRANCIS F. FAl!LXN£R, Keen .. No H. HUCK 1.. 5"tEcD, DaJlu. T .... 
CB.oprn A. FEnz. Fargo, N. D. KENNEnt O. S"IONE, SablDa. Ohio 
JOUPII Eo FORCH. CiDrn.nltl, Ohio EDWlN J. SnluT. MeIboarD .. PJa. 
WIU.lAI< W. GWO!<, JR.. WuhlDgton, D.C. J.u"" Eo T .. YLOR, SbanID SpriDp. Ku. 
HlNPy L GuIsER, San Fnncioto, Cal. WJW.UI C. V ...... Hmre, QW:ago, III 

oDraftsman of report. 

"U1ItF. PAOB. CoH §5-u5. 
"For a general discussiOD 01 the SubstilUtiOD of JUdgment Doctrine, ••• AmIot.. " 

A.L.R.Sd 86' (1969). See also Carrington. Th. AP1>lic4tiDn of Lu ... tia' ElUI'OI for tho B",,'P' 0' D./mUkn. R.lat ..... , 2 VA. 1.. REv. 2M (1914); ThOlZlpIDD and Hale, The Surplus Inrom' 
of a LUM.ie, 8 HA>. •• L. REv. 412 (1895): !9 AM. JOR. 2<1, Gutmiillft ""d W .... d §81 (l96S~: 
Kane. ,A,PpliCdUon Df ~he Substituhon of Judgment DO.drin~ in Planning 4ft IneompettJIl' 
Ellal., 16 VILL. L. REv. lS2 (1910). For an up-to-date documented d1sM'ui"" .... WaIkOI<· 
Ellal. PI""";"g 1M Ih. nandicopp.d, III TuIm" Ett .. ns 21ll (1972). 
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EXHIBIT 3 

(Mass. Ann. Laws, ch. 201, § 38.] 

§ 38. . Support of Ward and Family.' 
[Effective July 1, 1978, the !irst paragraph wiIl read as foIlows:] 
He sha1l have custody of a1l wills, codi~ils, and other instruments 

purporting- to be testam·entary dispositions executed by his ward. 
(Amended by. 1976, SIS! § 2S,i approved October' 27, ·1976;- by' § 35, effective 
July1,1978.), >.'.:': ·"1\.' .:' .... , ""<-.- ,'-, c", : .• ' 

' .. (Until July I, 1978,the" foilowing paragraphs wi!! read as fo1lews:1 
',_The probate court', 'iipon 'the application 'of a conservator or guardian, 
~nd' lifter sueb notice,to a1l other persons interested as it directs, may 
authorize such"conScrvaior or g-uardian . to· apply sucb funds as are not 
required for 'tbe'ward's own maintenance 'and support ioward~ tbe cstab· 
lisbment .. of ~ an estate -plan ,for _ t~e purpose'of minimizing· current or 
prospective ·state or federal income; estate and inheritance taxes in the 

. ward's estate or for.'gifts to such charities, relatives a,nd friends as would 
bi:- lik~ly re,ipients of donal. ions from the ward:- (Added, by 1969, 422, 
a~proved Juite 16, 1969; e(fective 90 days' thereafter.) ;'''; .• _ '_ _' . 
. .. Jheconservator or guardiim- in his application sha1l briefly outline the 
proposed"estate plan,' whaHI may accomplish· and the likely tax savings to 
accrue: The plan may include gifts'of the ward's personal property or real 

. eState, but translers of real estate shan be subject to tbe requirements of 
chapt'er two hundred and two. Gilts may be for the b~ne6t of.prospectlve 
legatees,"devisees or heirs; apparent -of the· ward ·or may- be made to 

"'individuals 'or charities in' which the \vard is believed to have an interest. 
The conservator or guardian shall also indicate in the application tha't any 
planned disposition is consis!ent witb the intentions of the ward insofar ~s 
they can be ascertained; and if the ward's intentions cannot be ascertained.­
the ward will be presumed to favor reduction in the incidence 01 the 
vafious forms of taxation and the pprtia! distribution of his· estate as 
!tetein provided, ThC:conservator.-or' guardian shall not, however, be 
required to include as '-beneficiary any person whom he has reason to 
believe -would be excluded by the ward. (Added by 1969, 422, approved 
June 16; 1969, effective 90 days thereafter.) ;' ... ' . -. .. _-
'",'The order of the court upon each such application shan be for a period 

.. of 'not'longer than the ensuing twelve months, but similar applications in 
subsequent years may be permitted for a furtber twelve month period 
without further notice, In the court's discretion, (Added by 1969, 422, 
approved June 16,1969, effective 90 days thereafter.) 

'tEffective July -1,' 1978" the secoDd, third, aDd fourth paragraphs will 
rudasfoJ/ows:j - ,'_ .,' ", .,c-' .;,.,:" .. _,--.. . •. 

:.' The probate couri;-upon the petition of a conservator or guardian, other 
than the guardian of a minor, and after such notice to all other persons 
interested as it directs,- may authorize such conservator or guardian to 
take such action, or to apply such funds as are Dot reqI.Jired for the ward's 
own maintenance and support, in such fashion as the court shall approve 
as being in keeping with tbe ward's wishes so lar as they can be 
ascertained and as designed to minimize insofar as possible current or 
prospective state or federal income, estate and inheritance taxes, and to 
provide for gifts to such charities, relatives and friends as would be likely 
recipients of donations Iromthe ward. (Amended by 1976, 515, § 26, 
approved October 27, 1976; by § 35, eliective July I, 1978,) 
.. Such action or application of lunds may include but shall not be limited 
to the making of gift~, to the cor."'~yance or release of the ward's 



-""-----'.-'-'--.~' .... -.--_._- ....... --- ~ .... --.-- -- .. -- .. . 
contingent and expectant intercsts in property including ma;ital property 

I rights and any right of survivorship incident to joint tenancy or tenancy 
i by the entirety, to the exercise or release of his powers as donec of a 

I, power of appointment, the making of contracts, the creation of revocable 
or irrevocable trusts of property of the ward's estate which may extend 

, beyond his disability or life, the exercise of options of the ward to 
I purchase securitics or other property, the exercise,of his rights to elcct 

options and to change bcneficiaries under insurance and annuity policies, 
and the surrendering of policies for their cash value, the exercise of his 
right 'to an elective share in the estate of his' deceased spouse, and the 
renunciation or disclaimer of any interest acquired by testate or intestate' 
succession or by inter-vivos transfer, (Amended by 1976, 515. § 26. ap-
proved .october 27, 1976; by § 35, effective July 1, 1978.)' .;.,' i 

"The guardian or conservator in his petitionshaU briefly. outline the 
action' or application of funds for which he. seeks approval, the results 
expected to be accompJi~hed thereby and the' tax savings expected to 
accrue. The proposed action or application of fends may include. gifts of 
the ward's personal property or real estate,' but transfers of real estate 
shall be subject to the requirements of chapter two hundred and two. Gifts 
may be for the benefit of prospective legatees, devisees or heirs apparent of 
the ward or may be made to individuals or charities in which the ward is 

. believed to have an interest. The conservator or gUardian shall a,lso 
indicate in the petition that any planned disposition is consistent with the 
in.tentions of the ward insofar as they can be ascertained, and if the ward's 
intentions cannot be ascertained, the ward will be presumed to favor 
reduction in the incidence of the various forins of taxation and the partial 
distribution of his estate as herein provided. The conservator or guardian 
shall not,however. be required to include as a beneficiary any person 

1 whom he has reason to believe would be excluded by the ward. (Amended 
I by 1976, 515,. § 26, approved October ~7, 1976; by§ 35, effective July 1, 
'JQ7IU_._......:_. ---.~ . ~~:;.._,~_. ~~~c-',-.. , ~~_.;;,, __ ~~....:_ 
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EXHIBIT 4 
Memorandum 77-75 

PROPOSED NEW PROBATE SECTION 1856.1 
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"Section 1856.1. 

[State Bar 
Conference Committe 

On the application of the proposal] 

conservator of the estate of a conservatee, or the appli­

cation of another interest~d person, the court may approve 

the establishment of a plan or plans for the transfer or 

disposition of assets for the conservatee and may direct the 

conservator to transfer and dispose of assets for the con-

servatee in a.ccordance with such plan or plans. Such plan 

or plans may include, but shall not be limited to, elections, 

disclaimers, exercises of powers of appointment, and gifts, 

outright or in trust. Such plan or plans may be for the 

benefit of prospective legatees, devisees or heirs apparent 

of the conservatee, family members of the conservatee, 

other persons, charities, or other entities, public or 

private. 

"The court, in considering any proposed plan, 

shall first take into consideration the assets and income 

required for the conservatee's maximum foreseeable needs. 

The court shall then take into consideration with respect 

to assets in excess of such needs of the conservatee the 

probability of the conservatee's recovery, the showing of 

former practice or conduct of the conservatee prior to 

establishment of the conservatorship, the relationship and 

intimacy of prospective donees with the conservatee and the 

extent to which they would be objects of the conservatee's 

bounty by objective test, the prospective minimization of 

income,· estate or inheritance taxes; or other expenses, and 

the likelihood from all of the circumstances that the con-

servatee, if competent, as a reasonably prudent person, 
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44 

45 
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47 
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51 
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54 

would establish such a plan or plans. The court, taking into 

account the mental and physical condition of the conserva-

tee, may also consider the wishes of the conservatee and the 

dispositions to be made under the conservatee's Will and 

other dispositive documents, if any. Notice of the hearing 

of said application shall be given for the period an~ in the 

manner required by section 1200 of this Code. In addition, 

at least ten days before the time set for the hearing 

of such application, the applicant must cause notice of the 

time and place of hearing thereof to be maile'd to the conser-

vator when he is not the applicant and to such other person 

or persons as may be directed by the court. When the con­

servatee is or has been, during the conservatorship, con­

fined in a state hospital in this s'tate, notice of hearing 

and copy of the application must be given to the Director of 

the State Department of Health-at his office in Sacramento 

at least fifteen days before the hearing. 

"The court, upon its own motion or on request of 

any interested person, may appoint a guardian ad litem to 

represent the interests of the conservatee. 

"The court may approve, modify or disapprove any 

such proposed plan or plans. 

"This section shall not be construed as creating 

any duty or obligation on a conservator to establish any 

plan or plans for the transfer ordispostion of assets for 

the conservatee." 

) 
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i 
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EXHIBIT 5 

CONSERVATORSHIP OF WEMYSS 
20 C.A.3d 877; 98 CaI.Rptr. 85 

lCiv. No. 12626. Third Dist. Oct. 28, 1971.] 

Conservatorship of the Estate of WILMA H. WEMYSS, Conservatee. 
BANK OF STOCKTON, Petitioner and Respondent, v . 

. WILLIAM E. WEMYSS, Contestant and Appellant. 

SUMMARY 

877 

On the filing of a conservator's second account for an estate valued in 
excess of $1,000,000, the son of the conservatee made objections to the al­
location between principal and income of gifts to himself and his sister, a 
family allowance received by the conservatorship from the estate of the 
conservatee's deceased spouse, certain fees, costs, and gift taxes, and to the 
aUowance of a $6,000 fee to the conservatorship attorney. The probate 
court overruled the objections and confirmed the account (Superior Court 
of San Joaquin County, No. 33878, Thomas B. Quinn, Judge.) 

The Court of Appeal reversed that portion of the order settling the ac­
-count that allocated to income the family allowance and the gifts to the 
conservatee's children. The court observed that conservators have authority 
similar to guardians to make judicially supervised gifts of principal under 
appropriate circumstances and held that a conservator may, with court ap­
proval, make gifts of principal to the conservatee's next-of-kin. The court 
also held, inter alia, that the probate court committed reversible error in 
failing to exercise its discretionary power to consider whether, under the 
circumstances, the gifts should have been charged to principal, and that the 
probate court's exercise of discretion as to the allocation of the family al­
lowance was based on the unacceptable theory that, without the family 
allowance, an equivalent amount of corpus would have been spent for the 
conservatee's support. The court further held that the probate court did not 
err in allocating to income the appraisal fees, court costs, attorney and con­
servator's fees and gift taxes, and that the amount of the attorney's fee was 
!easonable in light of the services rendered and the size of the estate. (Opin­
Ion by Friedman, Acting P. J., with Janes, J., and Pierce, J.,. concurring.) 

'~etired Presiding Justice of the Court of Appeal sitting under assignment by the 
Chairman of the judicial Council. . 

[Oct. 1971] 
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HEADNOTES 

Classified 10 McKinney's Digest 

CONSERVATORSHIP OF WEMYSS 
20 C.A.3d S77; 98 CaLRptr. 85 

(1) Guardian and Ward § 128-Conservatorship-Gifls of Principal to 
Next-of-Kin.-Conservators have authority similar to guardians to 
make judicially supervised gifts of principal under appropriate circum­
stances; a conservator may, with court approval, make gifts of princi­
pal to conservatee's next-of-kin. 

[See CaI.Jur.2d, Guardian and Ward, § 220.] 

(2) Guardian and Ward § 128-Conservatorship-Error in Settling of 
Account.-In its order settling a conservator's second accounting, the 
probate court erred in determi'j,ing that its prior approval and authori­
zation of gifts to the conservatee's children was an authorization of 
gifts from surplus income, where the prior order had not specified 
whether the gifts were to be made from income or principal and the 
court had approved the conservator's first accounting, that had charged 
the gifts to principal. 

(3) Guardian and Ward § 128-Conservatorship-Error in Settling of 
Account.-In overruling objections to a conservator's accounting, 
charging to income certain judicially approved gifts to the conserva­
tee's children, the probate court erred in failing to exercise its discre­
tionary power to consider whether under the circumstances the gifts 
should have been charged to principal; the court's failure to exercise 
discretion called for reversal and for a hearing and determination on 
the merits. ~ 

(4a, 4b) Guardian and Ward § 128-Conservatorship-Error in Alloca­
lion oE Family Allowance.-The probate court erred in allocating, half 
to principal and half to income, money received as a family allowance 
by a conservatorship from a decedent's estate, where the court's exer­
cise of discretion was not based on the condition and needs of the 
conservatee, her estate and of her next-of-kin, but was based on the 
unacceptable theory that, without the family allowance, an equivalent 
amount of corpus would have been spent for the conservatee's support. 

(5) Decedent's Estates § 304-Family Allowance Not a Distribulion of 
Community Property.-A family allowance is not a distribution of 
community property to a widow; it is a payment for her support, not a' 
distribution of capital. 

[Oet. 19711 

J 
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CONSERVATORSHIP OF WEMYSS 
20 C.A.3d 877; 98 CaI.Rptr. 85 

879 

(6) Guardian and Ward § 128-Conservatorship-. Discretion of Con­
servator and Court.-The Revised Uniform Principal and Income Act 
(Civ. Code, § 730 et seq.) and the Legal Estates Principal and In· 
come Law (Civ. Code, § 731 et seq.), requiring a split between princi· 
pal and income of the expenses of appraisal fees, court costs, and attor· 
ney and conservator's fees, and a charge to principal of gift taxes, do not 
apply to conservatorships; hence, it was not error for a conservator 
and probate court, in the administration of a conservatorship, to 
charge these fees, costs, and taxes to income. 

(7) Guardian and Ward § 128-Conservatorship-Attomey's Fees.­
The allowance of a $6,000 fee to a conservatorship attorney was 
within the probate court's discretion, where the attorney had spent 
250 to 300 hours on the estate's affairs and the estate was valued at 
over $1,000,000. 

COUNSEL 

Lee & Hertzer and Theodore B. Lee for Contestant and Appellant. 

Gordon J. Aulik for Petitioner and Respondent. 

QPINIO:"1 

FRIEDMAN, Acting P. J.-This is an appeal from a probate order made 
in the course of administration of a conservatorship. (1) The primary 
question is whether the conservator may, with court approval, make gifts 
of principal to the conservatee's next of kin . 

. Appellant, a son of the conservatee, invokes Es/a/e at Christiansen. 
248 CaLApp.2d 398 [56 Cal.Rptr. 505], a decision sustaining permis­
sibility of judicially supervised gifts of principal by the guardian of an 
incompetent's estate. Respondent, the conservator, argues that Christian· 
sen applies solely to guardianships, not to conservators hips; that Probate 
Code section 1856, governing conservatorships, permits gifts only from 
surplus income.' 

'Probate 'Code SectiOD 1856 provides in part: "On the application of the conserva· 
tor or next of kin of a conservatee, the court may direct the conservator of the estate 
to pay and distrihute surplus income, not used for the support and maintenance of 
the conservatee, or any part of such surplus income, to the next of kin whom the 
conservatee would, in the judgment of the court. have aided, but for the existence of 

[Oct. 1971] 
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20 C.A.3d 877; 98 Cal.Rptr. 85 

The conservator is wrong. Christiansen authoritatively construed the 
Probate Code provisions governing the guardianship of incompetents' 
estates; held that these statutes recognize the probate court's power to 
apply general equitable principles, including the traditional "substituted 
judgment doctrine," which penn its the court to authorize transfers of 
property (Le., income or principal) which the ward himself would have 
made had he been competent to act. 

Turning to the conservatorship statutes, we find Probate Code section 
1852, which in a general way invests conservators with the powers granted 
to the guardians of incompetents? Since, as construed by the court in 
Christiansen, the latter statutes authorize guardians to make judicially 
supervised gifts of principal under appropriate circumstances, it follows 
that conservators have similar authority. 

We describe the authority as "similar" rather than identical. The Chris­
tiansen opinion discusses the criteria for authorizing gifts of corpus, includ­
ing such factors as the extent and permanence of the ward's incapacity, the 
primacy of the ward's needs, the uncertainties and expectancies in devolu­
tion of the estate, and finally, evidence of factors pointing to donative 
intent or attitude. (248 Cal.App.2d at pp. 424-428.) The determinant 
factors characterizing the conservatorship of an elderly but aware con­
servatee would differ from those obtaining in the guardianship of an 
incompetent. Variations in the age, needs and mental capacity of the 
ward; in the value, liquidity and productiveness of the estate; in the 
familial relationships and standards of living will playa role in the court's 
discretion. 

In the light of these observations we tum to the case at hand: The Bank 
of. Stockton is executor of the will of the late Edwin Wemyss, testamentary 
trustee of several trusts for his grandchildren and conservator of the 
estate of Wilma Wemyss, his widow. Edwin Wemyss' entire estate con­
sisted of community property. There are two adult children, William, the 
appellant, and Mrs. Eleanor Sudduth, his sister. In 1966 when the con­
servatorship was established Mrs. Wemyss was 79 years of age. She re­
quested the conservatorship on the ground that "due to age and infinnity 
[she) is unable to manage her estate." In 1967, according to an account 
filed by the conservator, the corpus of the conservatorship estate had a 
value in excess of one million dollars. 

the conservatorship. The granting of such allowance and the amounts and propor­
tions thereof shall be discretioDary with the court, . • ." 

'SectioD 1852 of the Probate Code provides: "Every conservator of the estate or 
of the persOD and the estate of a cODservatee shall have the powers granted to a 
guardian of the estate or of the person and estate of an incompetent in Chapters 7, 
8, and 9 of Division 4 of this code, ... " 
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In September 1966, after the bank had been appointed conservator 
but before it discovered a savings account in Mrs. Wemyss' name, she 
withdrew $12,259.51 from the account and gave it to her adult son, 
William. She later asked the conservator that William be pennitted to 
keep the gift and that a like sum be given to her daughter, Mrs. Sudduth. 
The conservator asked the court for instructions. The court approved the 
gift to William and authorized the conservator to deliver an equivalent 
amount to Mrs. Sudduth. The order did not specify whether these gifts 
were to be charged to corpus or income. In its first account, the bank 
later charged the Sudduth gift to principal. This account was approved 
by the court. 

In August 1968 William Wemyss filed a petition, alleging that the 
conservatorship estate had a surplus income of $16,000; alleging that 
family trusts had not produced adequate income to sustain the customary 
living standard of his sister and himself, and requesting that the court 
approve distribution of the $16,000 to his sister and himself. At that point 
the conservator requested a certified public accountant to determine the 
net income of the conservatorship estate from its inception in May 1966 
to the end of August 1968. The accountant's report showed a gross income 
of $165,523.31, total disbursements of $\58,956.82 and surplus income 
of $6,566.49. Although Mrs. Wemyss had made her gift to William from 
a savings account; although the probate court had earlier designated no 
source for the gift to Mrs. Sudduth; despite the conservator's first account 
charging the latter gift to principal, the accountant chose to charge both 
gifts to income. An alternative choice by the accountant would have been 
reHected by an increase of more than $24,000 in the surplus income figure. 

The court did not act on William's request for an allowance from in­
come, but "asked the parties to attempt an agreement. In that state of the 
matter the bank, in October 1969, filed its second account. The second 
account reflected a shift from the first account in that the conservator now 
chose to list the two gifts as reimbursements to principal and charges 
against income. 

William filed an objection, charging that both gifts had been made from 
principal and should not be charged against estate income. The court over­
ruled the objection. Referring to its prior order and without regard to its 
confinnation of the conservator's first account, the court declared "it appears 
clearly that the court, pursuant to Probate Code Section 1856, authorized 
distribution of surplus income. . . .» 

(2, 3) The court erred in two respects: First, it misinterpreted its own 
order, which had made no allocation whatever of these charges. Second, 
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the court failed to exercise its discretionary power to consider whether, 
under the circumstances, the gifts should have been charged to principal, 
The court's failure to exercise discretion calls for reversal and for a 
hearing and determination on the merits. (Estate of Christiansen, supra, 
248 Cal.App.2d at pp. 406, 428.) 

(4a) Appellant charges error in another ruling assigning money to 
principal rather than income. During a period preceding the second ac­
count, the conservatorship estate received $64,000 as a family allowance 
from the estate of Edwin Wemyss. The conservator chose to treat one-half 
this amount as income and the other half as an augmentation of principal. 
Over. appellant's objection, the court sustained this phase of the account. 

The probate court based its ruling on the inacceptable theory that, with­
out the family allowance, an equivalent amount of corpus would have 
been spent for Mrs. Wemyss' support. The theory is circular and would 
justify crediting the allowance in either direction. If absence of the family 
allowance would have necessitated drawing support money from principal, 
receipt of the family allowance avoided that necessity. There is no finding 
that the estate's remaining income was inadequate for the conservatee's 
support. Nor does the theory logically justify the 50-50 split which occurred. 

The parties have referred us to no fixed rule allocating this kind of receipt 
either to income or to principal. (5) Contrary to the conservator's con­
tention, the family allowance is not a distribution of community property 
to the widow; it is a payment for her support, not a distribution of capital. 
(pIob. Code, § 680; Estate of Resler, 43 Cal.2d 726, 738 [278 P.2d 1].) 
(4b) The Probate Code provisions governing both guardianships and 
conservatorships contemplate the ward's support out of income before 
the invasion of principal. (See, § § 1502-1505.) Thus, generally speaking, 
receipts for support, such as the family allowance, should be treated as 
income. There is, nevertheless, no ineluctable demand' for that kind of 
treatment. Exceptional facts may call for its allocation to corpus, and the 
probate court should have discretion so to treat it. Here, the court's exercise 
of discretion was guided by an inacceptable criterion. The court should 
now exercise its discretion according to the conditions and needs of the 
conservatee, her estate and of her next of kin. 

(6) Still seeking to achieve maximum credits to income and to minimize 
principal, appellant objects to that phase of the account which charged 
to income expenses such as the following: appraisal fees, court costs, 
attorney and conservator's fees and gift taxes. Appellant invokes the Re­
vised Uniform Principal and Income Act (Civ. Code, § 730 et seq.) and 
the Legal Estates Principal and Income Law (Civ. Code, § 731 et seq.). 
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While these statutes provide guidance, they do not govern the administration 
of conservatorships established under the Probate Code. (Civ. Code, 
§§ 730.15, 731.02.) Had the Revised Uniform Principal and Income Act 
been followed here, the fees and court costs would have been split between 
income and principal and the gift tax charged to principal. (Civ. Code, 
§ 730.13.) For some undisclosed reason the conservator and the probate 
court chose to disregard this standard. Since the standard did not bind 
them as a matter of law, we cannot say they erred as a matter of law. 

(7) Appellant challenges allowance of a $6,000 fee to the conservator­
ship attorney. The attorney testified that over a period of 26 months he 
ha~ spent 250 to 300 hours in the estate's affairs. Considered in relation 
to the services rendered and the size of the estate, the fee was well within 
the range of the probate court's discretion. 

The order settling the conservator's second account is reversed as to 
those portions which treat the gifts to appellant and Mrs. Sudduth as 
charges against income and which treat half the conservatee's family 
allowance as a cred it to principal. As to those phases of the account, the 
probate court is directed to reconsider the objections of William Wemyss 
in the light of this opinion. The order is otherwise affirmed. The con­
servlitorship shall bear appeal costs. 

Janes, J., and Pierce, J.,' concur.red. 

A petition for a rehearing was denied November 16, 1971. 

'. i 

'Retired Presiding Justice of the Court of Appeal sitting under assignment by the 
Chairman of the Judicial Council. 
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