#39,200 10/22/77
demorandum 77-74

Subject: Study 39,200 ~ Enforcement of Judgments (Comprehensive
Statute--Third~Party Claims)

Attached to this memorandum is a staff draft of Chapter 6 of the
Enforcement of Judgments Law pertaining to third-party claims. This
chapter has been revised to reflect decisions made at the May 1977 meet-
ing. At the Yovember meeting, we hope to be able to complete considera-
tion of this chapter subject to later consideration of any further revi-
sions, It would be best if we were to proceed through this chapier sec=
tien by séction since it has not as yet received full consideration.

The materials attached to this memorandum include a draft of the
text relating to the third-party claims procedure (to be included in the
preliminary part of the recommendation when it is assembled), Chapter 6
with Cpnnmnts, and an Appendix setting forth the extisting statute and
showlog 1ts disposition.

Prel;ggg!;z Part

The Commission has nht“yet reviewed the textual discuesion,

§ 706,210, Hanner of making third-payrty claim; contents

This section has been substantially rewritten to implement Commis-
sion decisions, We have added to subdivision (c)(2) a provision permit-~
ting an unsecured third person to indicate whether he will accept pay-
ment for the claimed interest. Praviocusly, the statute was drafted so
as to give the judgment creditor the option of giving an undertaking or
making a deposit in response to an unsecured third-party claim just as
io the case of a claim by a secured party. See Sections 706,220,
706.230. However, exiating law provides only for the giving of an
undertaking in response to the claim of an unsecured third person, It
wmakes sense not to force the third person to sell an owmership intereast
since the item of property may have special meaning to him, such as an
heirloom or a work of art., Of course, the situsation is different in the
case of a secured party where the interest in the property secures a
monetary obligation.



§ 706.,220. Demand to judgment creditor for undertaking or deposit

Under existing law, the levylng officer sends the demand to the
}udgwent creditor by registered ox cerfified mail. The judgment cred-
itor then has five days from receipt of the demand to file an under-
taking or make a deposit. As Section 706,220 is drafted, the ﬁemand
would be sent by first-class maill, and the judgment cyeditor is allowed
10 days from the date of mailing. |

$ 706,260, ODisposition of released property

This section has been revised to incorporate the general provisions
concerning release of property from a lien and from custody. The
general rule provided in Section 703,290 (included in draft statute at-‘
tached to lemorandum 77-56) is that property which has been taken into
custody 1s released to the person from whom it was taken. If the person
cannot be found, the property is sold and the proceeds deposited with
the county. Section 706.260 still preserves the speciallrule stated in
existing Sectlon 689.5 which provides that the propefty goes to the
third person 1if tﬁe judgment debtor cannot be found.

§ 706,280, Walver of default
At the May 1977 meeting, it was suggested that the statute should

provide that the failure of the secured party to accelerate the obliga-
tion and claim the entire amount in the third-party claim is considered
a walver of the default. Section 706.280 implements that decision.

§§ 706.510-706.530. Request for statement of secured indebtedness or
eollateral .

The Commisslion has not previously considered this article. It has
been drafted in response to a Commlssion decislon that a judgment crad-
itor should have the right to obtain from a secured party a statement of
the secured indebtedness of the judgment debtor. It was suggested that
this right be patternmed after Commercial Code Section 9203, A copy of
Section 9208 is attached as Exhibit 1. It requires the judgment cred-
itor to submit a statement to the secured party for approval or correc-
tion, This aspect of the procedure would not be very helpful to a'
Judgment creditor who knows very little or nothing about the nature of
the security agreement between the judgment debtor and the secured

party. UWe do not see this as a serious drawback, however, since in that



case the judgment creditor may resort to the procedure for foreing the
secured party to file a third-party claim or forego his iInterest. It
would be inadvisable to make the secured party wulmerable to fishing
expeditions conducted by judgment creditors of his debtor. It should
alsc be noted that the proposed procedure would conflict somewhat with
the spirit of Commercial Code Section 2208 which, as the Comment indi-
cates, was drafted in such a way that the secured party would not be
"under a duty to disclose details of business operations to any casual
Inquirer or competitor who asks for them."” See Exhibit 1.

56 706,710-706.780. Third-party claims procedure in absence of levy
by levying officer

As indicated in the draft of the preliminary part of thls portion
of the recommendation, the existing third-party claims procedure applies
by its terms only when there 1ls a levy by a levying officer. We have
drafted a summary procedure for determining adverse claims when the lien
on the property is not created by the levying officer’s levy but through
some procedure such as a charging order or an order in supplementary
proceedings. The proposed sections are patterned ont the existing third-
party clalms procedure except that the role of the levying cfficer has
been eliminated since he is not involved in the enforcement process in

such situations.

Respectfully submitted,

S5tan G. Ulrich
Staff Counsel



Memorendum 77-74 #39.200
EXHIBIT 1
[Commercial Code Section 9208]

§ 9208. Request for Statemont of Account er List of Colinteral.
(1) A debtor may sign a statement indicaling what he believea to be
the aggregate amount of unpaid indebtodness as of a specified date
and may send it to the secured party with a request that the statement
be approved or corrected and returned to the debtor. When the securl-
ty agreement or any other record kept by the-secured party ldentifies
the collateral a debtor may similarly request the secured party to ap-
prove or correct a list of the collateral,

(2) The secured party riust comply with such a request within
two weeks after receipt by sending a written mn'eqt!or:gr approval.
If the secured party claims a security nterest in all of a particular
type of collateral owned by the dehtor he may indicate that fact in hia
reply and need not approve or correct an itemized list of such collateral.
If the secured party without reasoneble exctise fails to comply he is
liable for any loss caused to the debior therebhy: and i the debtor has
properly included In hig request a good faith statement of the obliga-
tlon or a Hat of the collateral or both the sscured party may clalm a
‘security interest only as shown in the stetement against persons mis-
fed by his failure to comply. I he no Jonger has en interest in the ob-
ligation or collateral at the time the request is recelved he must discinse
the name and address of any surcessor in interest known to hitn and he
is liable for any loss caused to the debtor as a result of fallure to dis-
tloge, A successor in interest is not subject to this section until a re-
quest Is received by him.

(3) A debtaor is entitied to such a statement once every six months
without charge. The secured party may reqiire payment of 4 charge
not exceeding ten dollars (16} for each additiona! statement fur-
nished.

(4) If the secured party is an organization maintalaing branches
or branch offices the requests hereln provided for shall be szent to
the branch or bhinneh office al which the securlly transaction was en-
tered into or at which the debior is 1o make payment of his obilgation,
and the securcd party's staterment, unless otherwise specified, shall be
deemoed to apply only to indebtedness entered into st or payable 1o

- stich branch or branch office and to any eollaternl taken by such branch
or branch office.  {(Stat= 1963, o, B13, § 8208.)




California Code Comment

r

Prior Callfornln Law

1. 'Thia asection 18 new. "The ra-
tlonale for it ia explained inh Offcial
Comments 1-2,

2. Similar duties to provide in-
formation upon the deblor's request
were. imposed by statutes upon the
espignee of an sccount {former Civil
Code § 3026) and the lender under
an invenioiy lien (former Civil Code
§ 3041). Under esch of these for-
mer provisione, the sccured - party
rather than the debtor wos requivesi
to prepatre the information and there
was nn limit on the frequency of re-
quests, However, there wus ulio no
Hability on the seeured party for kis
refusai te supply the information.

3. Subdivision {2) fmposes lia-

blity upon the secured party for his
‘refunal to comply with the debtor’s
request.  An interesting yuestion is
taiscd in the cade of a migtake by the
sectired party in supplying ihe in-
formation requested:

" %Phe sanctiona discussed previous-
y are provided in cases of the se-
cured party’s refusal to return the
platement of the deblor’s current
position. But what if the seeuied

By John A, Boho and Charlea J. Willicmas

porty In good faith returns an un-
dersintement of his Inlerest? The
subsequent creditor who relied on
the refurned statement would ap-
pear to have on excellent defense
of estoppel to any such excuse by
the sceured party. In contrast,
what if 0 good fatth pecratalement
were returned?  Such. statement
tay prevent mtccesslul negotin-
tions by the debtor, and yet the
Code imposes senetions only en the
Foiture to reply. Terhapa foture
cages tmay Imnly the word *proper-
Iy wfter rejdy to cover this even-
tuality”. 8 UCLA L.Rev. 806, 891.

Chonges from U.CC {1962 Official
Text) 7

2. Subdivision (4} does not ap-
pear in the Oficial Text. It is patrt
of & serios of “brasch offlee” smend-
ments which {alifortis his made to
the Offeial Text to moet the hranch
banking practice prevalent in Cabi-
fornia.  Sixth Propress Roport to
the Legisiature by SBenate Foet Find-

ing Commillee on Judiclery (195%-

1851y Part 1, The Uniform Commer-
elal Cude, 1 664,

Uniform Cemmereinl Code Comment

- Prior Uniform Stotutory Provision:
None, :

Purposes: :

1. To provide s procadure where.
by & debtor tnay sbizin {rom the se-
cured perty a4 statement of the

_amount die on the obligation and in
aome cases a statement of the. col-
leteral,

2. The financing statement e
guired to be filed under this Avti-
ele {a0e Beclion 9-—-202) mayr dis-
eloge only 1hat & secured party may
have p security interesi in specifiod
types of cuvllateral owned by the
debtor, ifulesy a copy of the security
ngresment ilself is fled as the fi-
nantelng atnternent thivd puriies are
totd neither the amount of the oblign-

N
1
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Lion recured por which particulae as-
peld are covered.  Sinece sobsegquoent
creditora and purchrsers may legitis
mutely weed more detalled aformm-
tion, il is nevossary to provide g pro-
codure under which the seciueed prty
will be required tn mgke disclorure.
n the other hund, the sceeured pariy
ghould not be wnder z duty to dis.
close details of basiness aperations (o
uny casual ingoirer or competilor
who naks for them.  This Hechion
given the righd tn demand disclosore
oty be the dobior, whie s typieadty
reguest a statement in connecifon
with nogetintions with subserguent
creditars and purchaseve, or {or the
purpede of esinblishing his crmift
standing and proving which of hiy
asscta.are free of Vhe sertrily inler-
est, ‘The sccured party is Further
protected  apdingt onercus  reouesis
by ihe provisfons that he need for-
nish & statement of collaleral onky

whezt him ownd records Identify the
coilaterai and that if he claima all of
& particelar type of collsieral own-
ed by the debior he i3 not required to
approve an itemizsd list,

Cenan Reference:

Point 2: Seclion 9402

Definliional Cross References:
“Collaternl”.  Zeetion $106.
“Debior”. Section 3—108.
"omd faith'. Sef:!ig?ﬁl-—--ﬂl]l,
“Know", Hection 1--201, -

“Prrson™.  Section 1—201.
“Receive”, Section 1—201,
“Secured party”, Section 9--105.
“Securily  agreement”, - Sectlon
#1060, .
“Hecurily interest”. Baction 1—
a0l :

“Send”, 'Bection —201,
Weittan”, Section 1--281.



STAFF DRAFT

THIRD-PARTY CLAIMS AND RELATED PROCEDURES

Exlsting Law

Sections 689 and 689bl provide summary special proceedings permit-

ting a person other than the judgment creditor or judgment debtor to

claim an interest in persconal property that has been levied upon.2

Section 689 applies where the third person claims title and the right to

1.

Except as otherwise noted, all statutory clitations are to the Code
of Civil Procedure.

The existing third-party claims procedure derives from Section 218
of the Practice Act, enacted im 1851, under which the sheriff could
summen a jury of six persons in the county to determine the valid-
ity of a third-party claim. The purpose of this procedure was to
ald the sheriff, although he remained liable for a wrongful levy or
for improperly releasing the property despite the determination of
the jury wiich was held not to be conclusive against the parties.
See Perkins v. Thornburgh, 10 Cal. 189 (1858); see generally 2 A,
Freeman, Law of Executions J 276 (3d ed. 1903); Curtis, A Legal
Eeadache, 9 Cal. St. B.J. 167 (1934). 1In 1891, the statute was
amended to substitute a provision for an undertaking in favor of
the sheriff for the provision for a sheriff’s jury. 1891 Cal,
Stats., Ch. 32, § 1. In light of this history, it has frequently
been stated by the courts that a main purpose of the procedure is
to protect the levying officer from liability for taking, holding,
and selling the property. See, e.g., Sunset Realty Co. v. dadmun,
34 Cal. App.2d Supp. 733, 736, 88 P.2d 947, 949 (1939). Since
1929, however, Sectlon 689 has provided that the undertaking is in
favor of the third person and, since 1933, the section has specifi-
cally provided that the levylng officer 1s not liable 1f he com-
plies therewith. 1929 Cal. Stats., Ch. 341, § 1; 1933 cal. Stats,,
Ch. 744, 4§ 135,

The statutory third-party claims procedure applies only to the
determination of claims to personal property which has been levied
upon, The usual remedy where real property 1s wrongfully sold is
an action to quiet title. See First dat'l Bank v, linslow, 8
Cal.2d 339, 345, 65 P.2d 796, 799 (1937). The third-party claims
procedure also applies to the determination of adverse claims in
attachment (see Section 488.090) and claim and delivery {see Sec-
tion 514.050). In at least one case, Section 689 was applied to a2
dispute between an innkeeper asserting a lien on a violin and the
owner even though there was no levy and no levying offfcer was
involved. See Rudolph Wurlitzer Co, v. Farb, 120 Cal. App. Supp.
773, 774, ¢ P.2d 338, 358 (1932).
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possession of the property. Section 689b applles where the third persom
claims a security interest based on a conditional sale or chattel
morigage. In general, these procedures are parallel, but there are scme
significant differences.

Under both procedures, once property has been levied upon but be~
fore 1t has been sold or otherwlse disposed of,3 the third person may
file 2 claim with the levying officer who then serves by certified or
Tegistered mail a copy of the claim on the judgment creditor. If the
judgment creditor does nothing withia five days after receipt4 of the
claim and the demand for an undertaking, the property 1s released from
the levy,

Under Section 689, where the third perscn claims title and right to
possession, the jJudgment ¢reditor may maintain the levy simply by post-
ing with the levying officer an undertaking in twice the value of the
property5 which Indemnifies the third person for any loss caused by the 1evy.6

3. Sectlons 689 and 689b refer only tc disposition by sale under the
writ but, inasmuch as these provisions specifically apply to gar-
nishment of intangibles and to claim and delivery proceedings, they
must be read broadly to include collection and paywent and to
delivery of possession to the judgment creditor. Cf. National Bank
v, Finn, 81 Cal. App. 317, 337, 253 P, 757, 766 (1927) {(third-party
claim must be made before it has become impossible for sheriff to
deliver property to claimant or to obtain undertaking from creditor).

4, Section 689 requires an undertaking "within five days after written
demand . . . made by registered or certified mail," whereas Section
689b requires the undertaking or deposit "[w]ithin five days after
receipt by the plaintiff or his attorney of such officer’'s demand."

It appears that the practice is to allow five days after the date
of receipt of the demand as shown by the return receipt. See
Marshal's Manual of Procedure $§ 533.2, 542.2 (J. llatarazzo ed. n.d.)}.

5. ILe procedures for objecting to the sufficiency of sureties and for
the justification of sureties in attachment proceedings are incor~
porated by the third paragraph of Section 689 and the second para-
graph of subdivision (9} of Section 689b. The fourth and fifth
paragraphs of Section 689 also provide an appraisal procedure for
determining an objection to the amount of an undertaking to indem~
nify an unsecured third-party claimant. Subdivision (9) of Section
689> gives the levying officer discretion to determine the value of
the property for the purpose of setting the amount of the undertak-
ing required to maintain the levy against a claim by a secured
party.

6. Under the second paragraph of Section 689, there is no lfability on
the undertaking where the property 1is required by law to be regis~-
tered or recorded in the name of the owner and where, at the time
of levy, the judgment debtor was the reglstered or recorded owner
so long as the judgment creditor relied in good faith on the regis-
tered or reccrded ownership,
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Under Section 689, where the third person claims under a condi-
tlconal sale or chattel mortgage, the claim demands payment of all sums
due or to accrue under the agreement, plus interest to date of tender.
In order to maintain the levy, the judgment creditor must either (1)
deposit the amount demanded or (2} post an undertaking and file a state-
ment contesting the existence of the third person's interest. Whichever
course 1s chosen, the third person's security interest is accelerated
and pald off and the property is sold free and clear of the third per-
son's interest.7 The judgment creditor can initiate this procedure by
serving & demand on the secured party that a claim be made and, if the
secured party makes no claim within 30 days after being served with the
demand, the interest of the secured party is forfeited.8

Whether or not any undertaking 1s posted or deposit made In res-
ponse to the third-party claim, either the judgment creditor or the
third person may, within 15 days after the filing of the claim with the
levying officer, petition for a hearing to determine the respective
interests.g The court may order the sale of perishables and may stay
the sale, transfer, or other dlsposition of the property involwved pend-~
ing the determination at the hearing. The hearing is to be held within
20 days from the filing of the petition unless a continuance 1s granted,
Ten days' notice Is required to be given the levying officer and the
judgment creditor or third person, whichever one is not the petitioner.
The judgment debtor is not required to be given notice. The third per-
son has the burden of proof at the hearing. At the conclusion of the
hearing, the court makes such orders determining title and the disposi-
tion of the property as it deems appropriate.

Where the property has been levied upon under a writ of execution
issued to enforce a money judgment, a third person claiming ownership
may obtain the release of the property by posting an undertaking in
twice the value of the property (but not more than twice the amount feor
which executlion was levied) on conditleon that, if the property 1is de-
termined to belong to the judgment debtor, the third person will pay the

7. Sections 689b{(%9), 689%c.
3. Section 689b(8).

9. Sections 689, para. 8, 639b(10).
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judgment creditor.10 This procedure may be used whether or not the
third person has filed a third-party claim and may accomplish the re-
lease of the property even though the judgment creditor has given an

undertaking in response to a claim.11

Recommendations

The Commission concludes that the third-party claims procedures
have operated generally in a satisfactory mamner but that several nodi-~
fications should be made to clarify the existing procedures and to pro-
mote their more efficlent operation.

Nature of Interests which may be claimed. Any third person who

claims an interest in persomal property levied upon which is superior to
the judgment creditor's lien should be permitted to assert that Interest
through the third-party claims procedute. Existing law is limited to
persons claiming title and right to possessicn or claiming under a
conditional sales agreement or chattel mortgage.

Payment for interest of unsecured third person. An unsecured third

person should have the option of accepting payment for the interest
claimed, Section 689 provides only for an undertaking indemmifying the
third perscon for any loss or expense caused by the levy and sale of the
property. While it may be that, in most cases, an unsecured third
person will not want to relinquish the claimed interest and will seek
release of the property or the protection of an undertaking pending the
determination of the claim, in situvations where the third person is
willing to sell the claimed interest, this alternative should be avail-
able. The judgment creditor would then have the option of either giving
an undertaking or deposlting the amount of the claimed interest, Upon
payment of the deposited amount to the third person, the third person’s
interest would pass to the judgment creditor.

Preservation of unaccelerated security interest. If a security

agreement does not provide for acceleration of the obligation upon levy
or 1f the secured party does not choose to exercilse the right to ac~

celerate, it should be provided that the security interest continues in

10, See Sections 689, para. 7, 710b to 713-1/2.

11, See Sections 689, para. 7, 710b; Hazuran v, Finn, 53 Cal., App. 656,
657-58, 200 P. 709, 770 (1921).

—dy=



the property upon sale and that the judgment creditor need provide an
undertaking or make a deposit covering only the amount of the obligation
which was due.

otice of hearing given to judgment debtor. The judgment debtor

should be given notice of a hearing on the third-party clalw since the
Judgment debtor 1s vitally interested in the disposition of the property
and in order to prevent an incorrect determination of the respective
intereigs of the parties and a misallocation of the property or its pro-

ceeds.,

Ho claim of inwvalidity of security interest as condition to under~

taking. The requirement of Section 68%b(9) that, as a condition to giv-
ing an undertaking to indemmify a person claimling under a conditiomnal
sale or chattel mortgage, the judgment creditor must file a verified
statement that the sales contract or mortgage is void or invalid should
be eliminated. Thils requirement serves no useful purpose. The validity
of the security lnterest will be determined at the hearing on the claim,
if one is held, or at some later time after sale.

Judgment creditor's right to statement of secured indebtedness or

collateral. The judgment creditor should be afforded the right to
obtain from the secured party a statement of the unpaid Indebtedness or
collateral under the security agreement, similar to the right of the
debtor under Commercial Code Section 9208.13 This procedure will permit
the judgment creditor to obtain the necessary information concerning the
respective interests in the property witheout the need to resort to the
procedure for demanding that the secured party make a formal third-party

claim.l4

12. See, g.g., Rubin v. Barasch, 275 Cal. App.2d 835, 80 Cal. Rptr. 337
{1969).

13, Under Commerclal Code Section %208, the debtor may send to the
secured party a statement of the indebtedness or collateral to be
approved or corrected and returned. The secured party is afforded
two weeks within which to comply and is liable for failure to
comply without reasonable excuse. The secured party is bound by
the statement as against persons misled thereby. The debtor may
obtain a statement free of charge every six months and more fre-
quently by paying a charge of not more than $10.

14, See Section 639bL(8).



Summary third-party claims procedure in absence of levy by levy-

ing officer, The existing summary special proceeding for making and
determining third-party claims on its face applies only where there is
a levy by a levying officer.15 Where property is reached through some
other procedure for the enforcement of a judgment, such as an order ap~-
plying property ilssued in supplementary proceedingsl6 or a creditor's
suit17 or an order charging the interest of a partner in specific part-
nership property,18 a third person should be able to resort to the same
type of summary procedures that are avallable where the lien on the
property is created by levy under a writ. The recommended procedure
would be initiated by a petition since there would be no levying officer
involved.

Additional changes. For the sake of uniformity, the general provi-

sions pertaining to objections to undertakings and to the release of
property from a lien and from custody19 should be incorporated by the
third-party claims procedure. NYotices mailed by the levying officer
should be mailed by filrst-class rather than registered or certified

mail.

15. It should be noted, however, that Section 639d wakes the third-
party claims procedures appllable to a determination of advetrse
claims to certain liens arilsing under the Revenue and Taxation Code
and the Unemployment Insurance Code. One of these provisiong—-
Unemployment Insurance Code Section 1755--provides for service of
a notice of levy by an official of the Department of Employment
Development and does not involve a levy by a levying officer. It
is not clear whether a third-party claim would be served on the
Department of Employment Development in such a case or whether only
the hearing provisions are incorporated by Sectlon 68%l. See also
Rudolph Wurlitzer Co. v, Farb, 120 Cal. App. Supp. 773, 774, 6 P.24
358, 358 {(1932) (Section 689 hearing provisions applied in dispute
between innkeeper claiming a possessory lien and the owner of
property).

16. See Section 719.

17. See Section 720,

18. See Corp. Code §§ 15028, 15522.

19, The provision in Section 689.5 to the effect that, if the judgment
debtor cannot be found, the property should be released to the

third-party claimant should be retained as an exception to the
general rules pertaining to release.
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405/592
CHAPTER 6, GTHIRD-PARTY CLAIMS PROCEDURE

Article 1. General Provisions

§ 706.110, General provisions relating to undertakings
706.110, The provisions of Article ! {commencing with Section

489,010) of Chapter ¢ of Title 6.5 apply to any undertaking given or
sought to be given under this chapter,

Comment. Section 706.110 incorporates by reference the general

provisions relating to undertakings in attachment proceedings.

4044978
§ 706.120, Third-party claim in proceeding to collect state tax

706.120. %Where a warrant or notice of levy is issued by the State
of California, or a department or agency thereof, pursuant to Section
1755 or 1785 of the Unemployment Insurance Code or Section 6776, 7881,
9001, 10111, 18906, 26191, 30341, or 32365 of the Revenue and Taxation
Code, for the collection of a tax liability owed to the state or a
department or agency thereof, the procedures provided by this chapter
are applicable to third-party claims, and the proceedings provided shall
be held by the superior court of the county, or city and county, in
which the property levied upon or otherwise sought to be reached is

located.

Comment. Section 706.120 continues the substance of former Sectilon
€83d., [See Article 7 (commencing with Section 706.770) {procedure where
no levy by levying officer).]

67711
§ 700,130, Liatility of levying officer
706.130. The levying officer is not llable for damages to a third

person for the levy, or the holding, release, or other disposition of

the property claimed by the third person in accordance with this chapter,

Comment. Section 706.130 continues the substance of the second
sentence of the sixth paragraph of former Sectlon 682 and the third
paragraph of subdivision (9) of former Section 689b.
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67723
" Article 2. Thirdfraftgfciaims o

3 ?b6.210. ianner of mgking third-party claim; contents _

| 706.210. (a; Where personal. property has been levied upon a.third
person may claim en interest which isrsn?eriorhto:the judgment creditor's
iien on the property by,filing with the levying officer a verified.
written claim, together with a copy thereof ‘ ,

. (b) Where the third person 1s a secured party claiming a security
interest in the property, the claim shall be accompanied by two coples
of:the security agteement and‘ehall‘contain all of the1foilowing:

| (1)‘A descripticn of the secutity interest claimed including a

statement of the facts upon which the stcurity interest is based.
‘ . (2) A statement of the amount due, taking into account any provi-
Tsion for acceleratian and any setoffs, with interest to date of tender,
| (3) A statement of the entire amount secured by the security in-
-terest and the terms of payment of amounts not yet due.
. (&) A statement whether ‘prepayment of amounts not yet due is per-
: mitted and if so, the amount of any prepayment penalties.
:' (5) The address in this state to which notice may be. mailed to the
, seeured party. ‘
- (c) Where the third person 1s not a secured party, the claim shall
.contain all of the following: , ‘ : , ,

(1) A description of the interest claimed, including a statement of
the facts upon which the claim is based,

(2) A statement of the reasonable value of the interest claimed and
whether the third person will accept payment for the interest. .

(3) The address in this state to which notice may be mailed to the
third person.

‘Comment. Section 706.210 is based on part of the first paragraph
of former Section 689 and the first sentence of subidivision (2) of
former Section 689b. Section 706.210 permits any person claiming a
superlor interest in the personal property levied upon to use the
procedure provided by this chapter. . Under former Section 689 the claim-
ant had to show title and right to possession. : See Palmquist v. Palm—
quist, 228 Cal. App.2d 78Y, 3% Cal. sptr. 871 (1964) (attathing creditor
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could ﬁot use third-party claim procedure). Under Section 706.210, any
interest that is sﬂﬁéfidr to tﬁe 1ien 6f'thexjudgment creditor may be
claimed, ineluding title, right to possassion, a consensual security
“interest, agreemert, and a judicial or statutofy lien.

Seéction 706.210 uses the termtnolbgy relating to secured transac-
tionis which has replaced the terms relating to chattel mortgaéés:ahd
conditional sales. Hence;"“éeller'or mortgagee” 1in former Section
689b(2) is now “secured party:" See Com. Code § 1201(37); division 9
" (commencing with Com. Code 3 9101) (secured transactions).

Siibdivision (b) requires the secured party to state the total
amount dué whereas subdivision (2) of foimer Section 589b called for a
statement of amoints due or to accrtte under the contract or mdrtgagé.
"'Ftifs change réflects the policy that the secured party should be able to
' claim.bﬂlf’what is:dueg-not:what 1s to accrue. However, IF the security
agreement contains an acceleration clause which comes into effect when
levy occurs, the entire amount will be due under this section. See Com.
Code { 9311. [Failure to claim the entire amount due under an acceler-
ation clause cohstitutes waiver of the default. See Section 706.280.1

‘Subdivision (c) is infended to enable the purchaser at any eventual
sale of the property to know the exact interest of the secured party in
" the property where it s sold subject to the securlty interest. See
Section 706.250(b). It also provides the judgment creditor with fiifor-
mation rieces$dry to determine whether to pay off the entire security

interest, what is due and what is yet to accrue, plus any prepayment

" penalties, See Section 706.230. doté that the judgment creditor may

not force the secured party to accept payment for amounts not yet'due

‘ where the security aéreement'does not permit prepayment.

» . . . e _ 4057594
§ 706.220. Demand to judgment creditor for undertaking or deposit
706.220.  (a}) Not later than five days after filing the claim pre-

scribed by Section 706,210 with the levying officer, the levying officer
: shall mail to.the judgment creditor both of the following: -~

(1) A ecopy of. the claim. ..
--{2) A demand that the judgment creditor elect either (i) to pay the

amount demanded in the claim plus interest due to the date of tender,
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.unless.the third person has stated :in- the claim that payment will not be
. accepted, or (i1i). to give an undertaking -as provided in Section 706.270.
a1 (b} The levying officer may mail the:copy of the claim and the de-
, -Band notwithstanding any.defect, informality, or insufficiency:of the
vefiiied claim.

. ‘Comment: Subdivision {a) of Section 706.220 continues portious of
the first paragraph of former Section 689 and ‘subdivision (3) of ‘former
- Section 689b. See ‘alsc the Coument to Section 706.210. The alternative
- of gividg an undertaking or making a deposit provided in subdivision (3)
of former Section 689b is continued and extended to apply to all third-
pau:'i:]',{r claims except where a third person who is not a secured party has
stated pursuant to Section 706.210{e¢J¢2) that payment for the claiﬁed
interest is ﬁﬁaccéﬁcéble; " 'The ‘creditor may, of ‘course, depqsif money in
lieu 'of an undertaking pursuant to Section 1054a. See Section 702.210
(tiadier of mafling notice). ‘

Subdivision (b) c¢ontinues the substance of the first sentence of
" the sixth ‘paragraph of former Section 689 and the second sentence of
subdivision (2% of former Section 689b. B

" 405595
§ 706.230.  ‘Judgment creditor's undertaking or déposit; release bf“ievy

706.230,, (a), Bot later than 10 days after a demand is sent. pur-~
suant to Sectlon 706.220, the jndgment creditor.shall dep&sip the
amgunt, demanded with the levying officer or file an undartaking with the
levying officer pursuant.to Sectiom 706.270.  In the case of a security
interest prepayment of which 1s not precluded, where the entire amount
of the security in;erest is not due, the judgment creditor may deposit
the entire amount of the security interest, plus any applicable pre-
payment penalties, in lieu of the amount demanded. i Y

{b) If the Judgment creditor does not. comply with subdivision -{a}
within 10 days: after the levying. officer sends the demand, the levying
officer shail release the property in the manner provided by Section.
703.290 unless it is to be held under ancther lien or unless otherwise

ordered by the court pursuant to Section 706.340.

-10-



R

Comment._ Section 706.230 continues the substance of a portion of

__the first paragraph of former Section 689 and subdivision (4) of former

'Section 689b.: rowgver, Section 706.236 increases. the time within which
the judgment creditor must either give an undertaking or make a deposit
from five days after it 15 served (former Section 689) or received

- '{former Bection 689b) to 10 days after it is sent. Suhdivision (a).
permits the judgment creditor to pay off the entire interest of the .
secured party where the security agreement does not. preclude prepayment

even though the secured party has demanded only payment of what is due.

_' i ' R N f_ . ._i:_: "‘A05/596
§ 706.240, Payment to third pereon . B _

706, 2&0. (a) Within five days after the levying officer receives
‘a depoeit under Section ?Dﬁ 230 the levying officer. shall tender or pay
it to the third person If the deposit is mede by check, the levying
officer is allowed a reasonable time for the check to clear. .

{b) If the tender is aceepted, the interest of the third person in
the property for which payment 1is made passes to the judgment creditoer
making the payment.

{c) If the tender is refused, the amount thereof shall be deposited

'Vwith the ccunty treasurer, payable to the order of the third person.'

: Comment. Section 706.240 is based on subdivisions (5) (7) of
former Section 689b; however, this section now .permits the judgment o
creditor to acquire the interests of both unsecured third persons and
“secured parties. The judgment creditor may not, however, force an un-
secured third person to _acg¢ept payment ‘for the interest claimed where
the third person has indicated in the claim that ‘payment will not be’
accepted., See SectionJ7Q§.210(c)(2). Where property has beeh levied
upon under a writ of execution, a third person who'does not want to sell
the 1nterest to the judgment creditor or. to rely on an undertaking may
give an undertaking to release. the property pursuant to Article:6

(commencing_uith Section 706.610}..

-11-



67721
§ 706.250, wpelay of sale or delivery of possession1 interest conveyed

706,250, (a) If a claim is made pursuant to Section 706 210 prior
to sale, payment, or delivery of possession under the writ, the property
described in the claim may not be sold paid or delivered without the
written consent of the third person untll a payment or deposit is made
pursuant to subdivision (b) or {c) of Section 706 240 or an undertaking
is’ given pursuant to Section 706, 270 ‘ After such payment or deposit is
made or undertaking is glven, the levying officer shall maintain the
lien on the property and execute the writ in the manner provided by law
unless, in the case of a judgment for the payment of _poney, the third
person gives an undertaking to release the property as provided in
Article 5 (commencing with Section 706.510). The property;lupon sale,
payment, or delivery, is free of all liens or claims of the third'oerson
"-for which a payment or Hdeposit is made or undertaking 1s given}

(b) 1f no claim is made by the third person pursuant to Section
706.210 before sale, payment, or delivery under the writ, the property,
“after sale, payment, or delivery, remains subject to the {ntefest of the
third person except as otherwlse provided by Article 4 (comiencing with

Section 706.410).

~ Coument, Subdivision (a) of Section 706.250 is based on. the seventh
paragraph of former Section 689 and parts of subdivisions (8) and (3) of
former,ﬁection_bﬂ?b, Under the last-sentence of subdivision (a), the
property is gold free of all liens or claims for whigh a payment or.
deposit 1s made or undertaking is given. lowever, where the interest of
a secured party has not fully accrued--e.g., where there is no accelera-
. tion clause in the security agreement and the interest is aacordingly
not required to be completely paid off~~the secured party's -interest in
the collateral will continue. Moreeover, a third person need not;press a
claim immediately. :Subdivision (b) makes clear ‘that, if no claim is
pxesented before sale, the property remains subject to the third per-
son's interest.unless the judgment creditor has resorted to the .pro-
_cedureé for demanding a claim by a secured party which is set forth in
Sections 706.410.and 706.420, : ‘
Section 706. 250, unlike former law, refers toc delivery of posses-
. sion, recognizing that the third-party claims procedure applies in claim
and delivery proceedings. Sae Section 514.050.
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67720
-+ §:.706.260: Disposition of released property"

", vl 706,260, When the lien upon and custody of the property is to be

- . released either because the judgment creditor fails to make a deposit or
furnish and maintain a sufficient undertaking, Ehe propert§ shall be

» .released in the manner provided by:Sectioﬁ5?03§290. Hotﬁithsranding

i Bection 703,290, -where property which:has been taken into cusrody is to
be released to the judgment debtor and the'judgmentrdebfor has not
claimed the property within'-[10] [30] days from the date notice was
sent, the levying officer shall release the property ‘to the third person

-making the claim, ' '

Comment . Section 706. 260 supersedes former Section‘689 5. Section
?06 260 incorpcrates the general provisions povernino release of prop—
"erty from a 1ien and from custody except that .the property is released
to the third person 1f the judgment debtor to whom 1t would otherwise
have been released cannor be found. jormally, if property is to be
reiessed,td a person who'canﬁor be found, it is scld and the proceeds

deposited with the county. See Section 703.290(b).

405!599
§ 706.270. Jddgment creditor's uﬁdertaking; reliance on“registered
: ; . ownership el
1?06.2?0,; (a) Where the judgment creditcr provides .an undertaking

riq response to. the demand made pursuant to Section 706.220, the under-
taking shail be made im favor of; the third person in an amount equal to
twice the value. of the interest claimed by the third person, unless the
- third person agrees in wririug to a lesser amount, and shall indemnify
the rhird person against any loss, liability, damages, costs, and attor-
/neyis fees by reason of the enforcement proceedings;
| (b) Where the property levied upon is required by law to be regis—

_tered or recorded in the name of the owner and it appears at the time of
the levy that the judgment debtor was the registered or record owner of
the pruperty and- the judgment creditor caused the levy or service. to be
made and the lien maintained in good faith and -in reliance upon such
registeredJor,recorded,cwnership,”ueitner the judgment creditor, the
judgﬁenr creditdpfs sureties, nor the levying officer 1s liable to the

third person for the levy or service itself.
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Comment, Section 706.270 contlnues and combines the provisions
regarding undertakings given by the judgment creditor under the first
and second paragraphs of former Sectilom 6589 and subdivision (9) of
former Sectiom 689, It should be noted that, where a levy has been
made based on upon a good faith rellance upon the registered or recorded
ownership, there is no liability for the levy; but, after making a
proper claim, the third person's interest must be recognized and a
failure to deal properly with such interest may result in liability to
the third person. For provisions relating to undertakings generally,
see Section 706.110. The judgment creditor is not required by this
section, as under former Section #89b(9), to claim that a 'sales comtract

or mortgage is void or invalid” as a condition of giving the undertaking.

67719
[§ 706.280. Waiver of default]

706,280, If the security agreement between the secured party and
the }udgment debtor provides that a levy which creates a lien on the
property constitutes a default making the entlre amount of the secured
obligation due and the secured party does not clailm the entire amount in

the claim made pursuant to Section 706.210, the default is walved.

Copment. Section 706.280 is a new provision that 1s intended to
protect purchasers of the collateral from finding that a prior default
under the gecurity agreement by the judgment debtor has resulted in the
entire amount of the secured obligation falling due, When property is
sold subject te the security interest as provided in Section 706.250,
the purchaser should be able to rely on the facts as stated in the

security agreement and the claim made by the secured party.
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S . .. 405/600
bae B . N : . B St T
A;ticle 3. FHearing on Third-Party Claims

§ 706.310. Application for hearing; jurisdiction; continuance™ °
706.310. (a) Not later than 15 days after the delivery of the

Ihirdéparty_claim to the levying officer, whether or not an undertaking
is given or a deposit . is made pursuant to Sectlon 706,230, either the
judgment creditor or the third person may petition the court from which
the writ was lassued for a hearing to determine the respective interests
.. in and the proper disposition of the property that is the subject of the
. elaim,. - o, :
{(b}: The court from which the writ-was lssued has oripginal juris-

diction and shall set the matter for hearing within 20 days from the
. filing of the petition. The court may countinue the matter for good

cause shown, . ' - Coaatoo <

‘Comment. Subdivision (a) of Section ?Dﬁ.ﬁlﬁ continues the sub-
stance of the first two s;ﬁtences of the eighth paragraph of former
Sectlon 689 and the first two sentences of subdivision {(10) of former
Section 683(b). Subdivision (b) continues the substance of the third
and fifth sentences of the eighth paragraph vf former Section 689 and

the sécond and fourth sentences of subdivision (10} of former Section

.. 689b. - . ; : N

405/601
§ 706.320. Notice of hearing
. 706,320, Not less.than 10 days before the date set for' the hear-

ing, the petitioner shall mail notice of the time and place of the
hearing te the judgment debtor and the levying officer, and to the
judgment creditor or the third person (whichever person.is not the

. .petitioner). The notice shall state that the purpose of the hearing is
to.determine the respective interests in an the proper disposition of

. ~the property which is the subject of the third-party claim.

" Comment. Sectfon 706.320 is based on the fourth sentence of the
eighth paragraph of Section 689. See alsoc the second sentence of sub-
division {10) of former Section 689b. Section ?06.320,'howévér, pfo—
vides for notice by mail, See Section 702.210 (manner of mailing

-15-



notice), By requiring notice to be sent to the judgment debtor, this
section avoids the problem is misapplicatiﬁn of funds that could occur
under former law. See Rubin v. Barash, 275 Cal. App.2d 835, 80 Cal.
Rp;r. 337 (19693.

SRR b

. 405/602
- § 7064330, Pleadings: dismissal;:burden of proof
+706,330.: {a) The levying officer shall file with the court the

. rhipd-party claim deliwmered under Section 706.310.. The third-party

claim econstitutes the pleading of the third person, subject to.the power
of the court to permit an amendment in the interest of justice. : The
claim shall be deemed contvoverted by -the judgment creditor,

(b} Whenever the request for the hearing 1s made by the third
person, neither the request nor the proceedings pursuant thereto may be
- dismlssad ﬁithout the consent of: the judgment creditor.

{c) At the hearing, the third person has ‘the burdeneof proof ‘ag to

the nature and extent of the third person’s inﬁerest

Comment. Subdivision {a) of Section 706,330 continués theléub-
-atance of the eleventh sentence of the eighth paragraph of former
Section 689, - Subdivision (b) continues' the substance of' the sixth
‘sentence of that paragraph.. : Subdivision (c) continues’ the subgstance of

the tenth sentence of-that.paragraph. See the second sentence.of sub-

sudivision (10) of former Section 689bi

H - 30/175
§ 706.340. Disposition of property during_penden_x of proceedings
706, 340, - {a} HAotwithstanding Section 706.250, upcen application by

the . judgment creditor, the judgment debtor,:er‘the third person, made ex
r.parte or, if the court so orders; upon noticed motion, the court may
order the sale of anyiperishable property held by the levying officer
and may, by order, stay the release of the property or stay any sale
under.a writ or restrain any transfer or other disposition of the prop-
erty until the» proceedings under "this article are concluded. The court
-may; as a condition for the issuanee of the order, require such bond as

the court considers necessary.
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(b) An order made pursuant to subdivision {a) may be modified or
vacated by the court .which issued the order or by the court in which the
. hearing on the third-party claim is pending at any time prier to the
termination of the proceedings upon such terms as may be just. )

{c) The proceeds of a sale of perishable property under subdivision
{a) shall be deposited with the court nntil the conclusion of the
proceedings under this article. Any other property which 1s the subject
of the proceedings shall be held under the judgment creditor s lien
‘until the conclusion thereof except as provided by Article 6 (commencing
with Section 706.610). S

' Comment, Section 706.340 1¢ derived from the seventh, eighth, and
" ninth sentences of the eighth perngraph ot former Section 689;JrSee also
the second sentence of subdivision (103 of former Section 6889b. éobdi—
vision (a) clarifies the manner of application for orders for the sale
of perishable property or orders staying the sale, release, or transfer
of the property. Subdivision (b} continues the substance of the ninth
sentence of the eighth paragrsph of former Section 689. The first
sentence of subdivision {e) continues a portion of the seventh sentence
of the eighth paragraph of former Section 689. The provision concerning
disposition of the proceeds of the sale of perishable property is con-
‘tinued in Section 706.350. The second sentence of ‘subdivision (¢) 1s a

new provision but reflects former practice.

405/605

f 706,350, Determination of interests; disposition of property
_after hearing

706.350. At the conclusion of the hearing, the court shall deter-

. mine the interests of the parties and shall order the disposition of the
property, and the proceeds of any property, in accordance with the
. respective interests of the parties. The order is conclusive between

. the parties to the proceeding.

“ Comment. Section 706,350 continues the substance of a portion of
the seventh and of the fourteenth and fifteenth sentences of the eighth
paragraph of former Section 689 :and the third sentence of sanivision
- (10) of former Section 689b. The proper disposition depenos on the
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interests determieed at the heering. For example, if the third person
is found to be the sale owner, such person would normally be entitled to
lpossession, if the third person has a superior lien, such person would

Vnormally be entitled to a share of the proceeds of sale.

| .  405/412
§ 706.360. Findings : S
706,360, o findings are fequ:l.red in any proceedings under this

article.

Comment. Section 706.3607cont1nuee_the thirteenth sentence of the
eightﬁ:pafagraph of former Section 689. See aleoﬁthe secendesentence of
subdivision (10) of former Section 685 {heering'under former Section
689b'ecndupted in same manner as under former Seeti@n 689). -

‘ 405/413
§ 706.370. Appeal : .
706,370, An eppeal may be taken from any judgment determining the

~ interests of the parties under Section 706.360 in the manner - provided
for appeals from the court in which the proceeding takes place.

Comment. Section 706.370 continues the seventeenth sentence of the

elghth paragraph of former Sectlon 689.

4057414

§ 706.380. Relevy; additional writs .

| 706, 580. 1f proeerty has been released from the lien and from
custody- pursuant to Section 706 230 and the final judgment is in favor
of the judgment creditor, the levying officer, upon receipt of ingtruc-
tions from the judgment creditor, shall levy again upon the property if
the writ under which the original levy was made 1s still in the levying

.. officer's possession., If the writ has been retirned, another writ may

be i1ssued pursuant to which the levying ‘officer may levy upon the
‘property. '
Comment. Section 706.380 continues the substance:bf the sixteenth

sentence of the eighth paragraph of former Section 689 and the second

paragraph of subdivision (10} of former Section 689b.
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4057415

Article 4. Judgment Creditor's Demand for Third-Parcy
Claim by Secured Party

§ 706.410. Judgment creditor's demand for claim by secured party

706.410. (a) Upon receipt of the judgment creditor's written re-
quest therefor, the levying officer shall serve upon a designated se-
cured party a written demand that the secured party make z claim pur-
suant teo Section 706.210.

(b) If the secured party does not serve a clgim within 30 days
after the service of the demand, the secured party shall be deemed to
have waived any superior interest the secured party may have in the

property levied upon.

Comment. Section 706.410 is based on a procedure provided by
subdivision (8) of former Section 689b by which a judgment creditor may
demand that a secured party file a c¢laim or waive the security interest
in the property levied upon. It should be noted that, under Section
706.410, faflure to make a claim is a complete walver of any superior
interest. The secured party must claim the interest in the property
even though there are no amounts currently due. Subdivision (a) clari-
fies prier law by providing that the levying officer serves the demand
for the claim pursuant to the judgment creditor’s request; under former

law, 1t was unclear how the procedure was Initiated.

405/416
§ 706.420. Service of demand for claim
706.420. The demand for a claim shall be served in the manner

provided for the service of summons and complaint by Article 3 {com-
mencing with Section 415.10) of Chapter 4 of Title 5. The demand may be
served by the levying officer or for the levying officer by any other
levying officer whose office is closer to the place of service, The
fees and milleage of the other levying officer shall be paid out of the
prepald fees in the possession of the levying officer.

Cormment. Section 706.420 makes clear that the demand for a third-
party claim by a secured party must be served in the same manner as a
summons and complaint., The second and third sentences of this sectien
continue the substance of the second sentence of subdivision (8) of

former Section 689b.
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[{Article 5. Leguest for Statement of Secured Indebtedness .
or Collateral]

] §7106.510._:Judgment creditor's request for statement of secured
indebtedness or collateral

705.51ﬁ. (a) Where persomal property which is subject to a secu-
" rity interésf has‘been or 1s sought to be levied upon or subjected to
cfﬁer eﬂforcemeﬂt-proceés, the judgment c:éditor may mail to the secured
party a signed stateﬁent of what the judg@ent creditor believes to be
the'aggrégate amount of unpaid indebtedness under the_sgcurity agreement
as of a specified date with a request that the stateméﬂg be approfed or
‘corrected and returned to the judgment creditor. Where the security
agreement or any other record kept by the secured party identifies the
collaterzl, the judgment creditor may similarly request the secured
party to approve or correct a list;of the collateral.

(b) A judgment creditor is entitled to a statement from the same
secured party once every six months without charge. The secured party
may require payment of a charge not exceeding ten dollars (§10) for each

additional statement furnished.

Commént. This article provides the Judgment creditor the right to
cbtain a statement of the unpaid indebtedness or the collateral under a
security agreement which corresponds to the debtor 8 rights under Com-
mercial Code Section 9208, This is a less burdensome alternative to the
: procedure for requiring a secured party to make a third-party claim
provided by Article 4 {commencing with Sectlon 706.410}.

67717

§ 706.520., Secured party's response to request for sfatementi ligbility

706.520. {(a) The secured party shall comply with a request made
pursuant to Section 706.510 within two weeks after receipt by sending a
written correction or approval.

(b) If the secured party claims a security interest 1in all of a
particular type of collateral, the secured party may indicate that fact
in the reply and need not approve or correct an itemized list of such
collateral, _

(c) If the secured party without reasonable excuse faills to comply

with the request, the secured party 1s liable for any loss caused to the
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judgment ¢reditor by the failure. If the judgment creditor has made a
good faith statement of the obligation'dr a list of the collateral in
the request, the secured party may claim a security interest only as
shown in the statement againsflpersons misled by the secured party's
failure to comply.’ {

(d) If the secured party no longer has an interest in the obliga-
‘tion or coéllateral at the time the request 1s received, the secured
party shall disclose thé name and address of any successor in interest
known to the secured party. The ‘sacured party is liable for any loss
cdugéd to the judgment creditor as a result of a failure to disclose. A
su¢éessor in intérest is not subject to liability undér this section

until a request 1s received.

'-Comment. Section 706,529 corresponds to subdivision (2) of Commer-
cial Code Section 9208.

. ‘ 4057417
§ 706.530. Secured party maintaining branch offices

706.530. If the secured party is an entity maintaining branches or
branch bfficés, the request made putrsuant to Section '706.51C shall be
sent to the 'branch or branch office where the—security transaction ﬁas
entered into or where the judgment debtor is to make payment of the
obligation. The secured party's statement, unless otherwise specified,
shall be deemed to apply only to "indebtedness entered into at or payable

to such branch or branch office,

- Comment. Sectlon 706.530 corresponds to subdivision (4) of Commer-

B clal Cede Sectign 9208,
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.Article 6. Third-Party Undertaking
to Release Property

8 ?06.610...Thirdfpartx_undenteking‘to obtain release of preperty .
706.610. Hhere persbnal,prcperty has been. levied upon under a writ

of execution, a third person may give an undertaking, as, provided in

‘u'this article, to obtain the release of the personal property “from the

lien and’ from_custody.

éoﬁment. Sectlon 706.610 eontinues_the.sebstance of former Section
710b., Although Section 706.610 does not speeifically require that the
third person be a claimant to the property, thisfre"t@e_praeticelrreeult
.8ince, if it is determined that the judgment debter has any iﬁterest in
the property levied upon, the third person and.the sureties will be
liable to the judgment creditor for the vaiue_bfusqch iﬁtereet; See
Section 706.620. ' I
. 4057418
§ ?06 620. Contents of undertaking |

?06 620. {a) The amount of the undertating given pursuant to
Seetion 706.610 shall be the leaat of the following amounts o

{1) Twice the value of the property sought to be’ released

{2) Twice the amount of the’ 11en on the property sought to be
‘released. i ' )

{3) An amount agreed to in writing by the judgment ereditbr.

(b) The undertaking shall provide that, if the judgment debtor is
finally adjudged to have an interest in the property levied upon, the
third person shall pay in satisfaction of the judgment under which the
writ of execution was i{ssued a sum equal to the value of the judgment

debtor's interest.

Comment. Section 706.620 1s based on former Section 710c. See

Saction 706.110 (general provisions relating to undertakings).
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405/419
§ 706.630. Filing ‘of undertaking ,
706.630. The third person shall file the undertaking given pur-

suant to Section 706,610 in the action with the court which issued the

et of execution under which levy was made. The third person shall

serve a notice of the filing of the undertaking and a copy of the undertaking

on the judgment creditor and on the levying officer.

Comment, Section 706,630 continues the substance of former Section

':’?11 and’ also requires service of notice and a copy of the undertaking on

L.

“‘the levying officer

4057422
§‘?03:5ﬁ0}";ﬁeiease'ofjprqpetty - -

706,640, Unless the property is to be held under another lien or
unless otherwise ordered by the court in which the undertaking giVen
pursuant to Sectlon 706.010 1s filed, the levying officer shall release
the peraonal property described in the undertaking in the manner pro-
vided by Sections 703.290 and 706. 260 promptly after the exp{ration of
10 days from receipt of the notica of the filing of the undertaking.

e

Comment., Section 706 640 is based on a portiontof the seventh
paragraph of Eorner Section 689. Through its incorporation of Sections
703t29b andhf06.260,'section 706.630 provides for release of :custody to
the pegeonwtrom whom the property was taken but, if that person is a

Judgment gebtor_who cannot;be found, to the third person.. (.
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[Article 7. ‘inird-Party Claims Procedure in Acsence of
Levy by Levying Officer]

3 706,710, lanner of making third-party claim; contents

706.710. . (2) Vhere personal property has been subjected to a lien
created by service of process in the enforcement of a judgment, other
than a lien created by levy unﬂer a writ Ly a levying offieer, a third
person may claim an interest which is superior to the judgment credi—
tor's lien on the property by filing a verified petition with the court
which issued the process the service of which created the lien on the
property} . 7

(b) The petition shall set forth the metters‘required_io a third-
party claim pursuant to.gectioq 706.210 and, in the case ofka cleim
based on a security iﬁterest,Ashall ba accompanied bﬁ a copy of the

security agreement.

- Comment, This article provides a summary special proceeding for
the deternination of third-party claimg to personal property subject to
a lien for the enforcement of a judgment in favor of a judgment creditor
other than a lien created by the levying officer's levy under a writ.
The issues to be determived pursuant to this article are the same as
those under Sections 706,210-706.380 which apply to the determination of
third-party claims.to property which has been levied upon by the levying
officer. The procedures of this article are.initlated by a petition,
whereas under Sections 706, 21D~706 380, pursuant tc which the third
party first files the claim with the levying offieer, the_diepute may
never reach the courts. | | .

This article provides the meens to determine tnird—party claims
where, for example, the lien on the property is created by service of a
notice or order under an enforcement procedure prescribed by Chapter 5
(commencing with Section 7305. 110) or by service of a notice of levy pur-
suant to Unemployment Insurance Code Section 1755. -

The existence of this remedy ia not intended to restrict the avail-
ability of other remedies such as an action for specific recovery of

property or anp action for damages for conversion.
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I 67713
§ ?06.??0. :Setting for hearing; continuance

706,720, The petition sHall ‘be set for hearing not later than [20]
days after filing, The court. may continue the matter for good. cause

. ‘$ llown .

DU Cominent . Sectiond 706,720 is analdgous to subdivision (b) of Sec-
tion 706.310. o B ' R '

57714
§ 706:730. ' Notice of hearing L
706.730. (a) vot less than 10 days before the hearing,'tﬁé}fhird

person shall serve notice of ‘the time and place of the hearing, and a
copy of the petition and any accompanying papers, on the ju&gmentﬁcrédi-
tor. ' Serviée shall be made it the manner provided for the service of
summons and complaint by Axticle 3 (commencing with Section 415;10) of
Chapter 4 of Title 5. o
(b) dot less than 10 days .before the hearing, the third person

shall mall notice of the time and place of the hearing to the judgment
debtor. o . . _

o {e) The notice shall state that the purpose of the hearing is to
determine the respective interests in and the proper disposition of the

property which is the subject of the third-party claim.

Comment. Section 706.730 cortesponds to Sectilom 706.320, except
that notice is required to he served on the judgment creditor in the
manner provided for service of summons and complaint. Hotice is mailed

to the judgment debtor as provided in Section 702.210.

101/187
5 706.740. Petition deeméd controverted: burden of proof L '
. 706.740.% - (a) The petition shall be deemed tdntroverted by the

Loee I

judgment creditor.
(b) At the hearing, the third person has the burden of proof as to

thé nature and extent of thé third person’s interest.

Comment. Subdiviéidﬁﬁéé) of éeétidnj}Ob.?&O is fhe same asrthe last
sentence of Section 706.330{(a). Subdivision (b) 1s the same as Section
706,330(c). '
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307/897
§ 706.750. Disposition of property during pendency of;g;oceedingﬁ
706. 750, (a) Upon applicatlon by the judgment creditcr the judg-

ment debtor, or the third person, made ex parte or, if the court so
orders, upon noticed motion, the court may order the sale of any perish-
able property which 1s claimed and may, by order ‘stay the release of the
property or stay any sale or restrain any transfer or other disposition
of ‘the preoperty until the proceedings under this article are concluded.
The court may, as a condition for the issuance of the. order; require
‘such bond -as the courf considers necessary. '

= (b) An order made pursuant to:gubdivision (4} may be modifi&d or
vacated by the court which. tssued theiorder or by the céurt in which the
hearing on the third—party claim 1s pending at any time priot to the
termination of the prcceediugs upon such terms as may be just.

{c} The proceeds of a sale of perishable property under suhdivision

{a) shall be deposited with the court until the conclusion of twe pro-
ceedings under this article. Any other property which is the subject of
the proceedings shall be held under the judgment creditor’s lien until
the conclusion thereof [except as provided by Article 6 (commencing with

Section 706,610)].

Comment. Section 706.750 is essentially the same as Section

706,340,

100/940

§ 706.760. Determination of interests; disposition of property
after hearing

706,760, At the conclusion of the hearing, the court shall deter~

mine the interests of the parties and shall order the disposition of the
property, and the proceeds of any property, in accordance with the res-
pective interests of the parties. The order is conclusive between the

parties to the proceeding.

Comment. Section 706.760 1s the gsame as Section 706.350.
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404/679
5 706.770. Findings o
 706.770. No findihés are required in’ any proceedings under this

“article.
Comment. Section 706.770 is the same as Section ?Qﬁ;BGD.._l.
e 405/797
§ 706.780. Appeal e ‘ S
._?Qﬁ.zSO., An appeal may be taken. from any Judpgment determining the

.interests of the parties under Section 706.760 in the manner provided

for appeals from the court in which the proceeding takes place.

Comment. Section 706.780 is the same as Section 706.370."

-2 7



4047082
APPENDIX

Disposition of Existing Law Relating to Third-Party Claims-—-
Code Civ. Proc. §§ 689-68%9.5, 710b to 713-1/2"

¥ 689 (repealed). Third-pattgﬁclaim of title and right to possession

689, If tangible orrintangioie personal property levied on, wheth-
er or not it be in the actual possession of the levying officer, is
claimed by a third person as his property by a written claim verified by
‘his oath or that of his agent, setting out the reasonable value thereof,
his title and right to the possession thereof and delivered, together
with a copy thereof, to the officer making the levy, such ocfficer must
release the property and the levy unless the plaintiff or the person in
whose favor the writ runs, within five days after written demand by such
officer, made by registered or certified mail within five days after
being served with such verified claim, gives such officer an undertaking
executed by at least two good and sufficient sureties, in a sum equal to
double the value of the property levied upon.

" Such undertaking shall be made in favor of and shall indemnify such
" third person egainst loss, liability, damages, costs and counsel fees,
by reason of such levy or such seizing, taking, collectin withholding,
or sale of such property by such officer, provided, however, that where
the property levied upon is required by law to be registered or recorded
in the name of the owner and it appears that at the time of the levy the
defendant or judgment debtor was the registered or record owner ‘of such
property and the plaintiff, or the person in whose favor the writ runs,
caused the levy to be made and maintained in good faith, and in reliance
upon such registered or record ownership, there shall be no liability
thereunder to the third person by the plaintiff, or the person in whose
favor the writ runs, or his suretiee, or the levying officer p

Exceptions to the Sufficiency of the sureties and their justifica—
tion may be had and taken in the same manner as upon an undertaking on
attachment. If they, or others in their place, fail to justify at the
time and place appointed, such officer must release the property and the
levy; provided, however, that if no exception is taken witnin five days
after notice of receipt of the undertaking, the third person shall be
deemed to have waived any and all objections to the sufficiency-of the
sureties.

APP -1-



If'objec;ion be made to such undertaking, by such third person, on
the ground that the amount thereof is not sufficient, or 1f for any
Féason it becomes 'necessary to ascéttain-the value of the property
" invelved, the property involved may be appraised by one or nore disin-

terested persons, appointed for that purpose by the court in which the
action is pending or from which the writ issued, or by a‘judge”théééof,
or the court or judge may direct a hearing to determine the value of
such property.
If, upen such appraisal or heafing, the court or judge'finds that
‘the undertakiﬂg given 1s not sufficieﬁt, an order shall be made fixing
the amount of such undertaking, and within five days thereafter an
undértaking in the amount so fixed may be given in the same form and
mannet and with fhe same effect as the original,
The officer making the levy may demaﬁd-and exact the hhdéftaking
herein provided for notwithstanding any defect, informality or insuffi-
“clency “of the verlfied claim delivered to him, Such officer shall not
- ‘b ‘1iable for damages to any such third person for the levy upon, or the
‘collection, taking, keeping or sale &f such property if no claim {is
delivered as herein provided, nof,'innahy'event,rshall such officer be
1liable for the ‘levy upon, or the holding, release or other disposition
of such property in accordance with the provisions of this section.

' If such undertaking be given, the levy shall continue and such
officer shall retain any property 1n his possession for the purposes of
. 'fhe'levy~undér the.writ; provided, however, that if an undertaking be
given uuder the provisions of Sectlon 710b of this code, such property
‘“and the levy shall be released. 5

Whenever a verified third party claim 1s delivered to the officer
as herein provided, upon levy or execition or éttéchment;(whether any
undertaking hereinabove mentioned be given or not), the ‘plaintiff, or
the pet'son in whose favor the writ runs, ‘the third party cldimant, or

: any one’ or more joint third party ‘claimants, shall be entitled to a
tiearing in Hhe coirt in ¥hich the action 1a° pending or from which the
writ issuéd for the burpose of ‘determining title t6' the property in
'queStiﬁﬁ Such hearing must be granted by thé said court upon petition
therefor,‘which must be filed within 15 days after the delivery of ‘the
third party clatm to the officer. Such hearing must be had within 20
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days from the filing of such petition, unless continued as herein pro-
vided. Ten days' notice of such hearing must be given to the officer,
to the plaintiff or the pérson in whose favor thé writ rums, and to the
third party claimant, or their attorneys, which fiotice must specify that
the hearing is for the purpose of deférﬁining title to the property 1in
‘question; provided, that no such notice need to be given to the paffy
filing the petition. The court may continue the hearing beyond thérsaid
20=day period; but good cause must be shown for any such continuance.
Whenever the petition for such hearing 15 filed by the third party:.
claimant, or by any one or more joint third party claimants, neither
such petition nor proceedings pursuant thereto may be disﬁisée& without
coneent of the plaintiff or the person in whose favor the writ rums.

The court may order the sale of any perishable property held by such
officer and direct the disposition of the proceeds of such sale. The
court may, by order, setay execution sale, or forbid a tranafer or other
disposition of the property ilnvolved, until the proceedings for: the
determination of such title can be commenced and prosecuted ‘to termina-
tion, and may require, as a condition.of such order, such bond as the
court may deem necessary. Such orders may be modified or vacated by. the
Judge granting the same, or. by the court im which the proceeding is -
pending, at any time prior to the termilpation of such proceedings, upon
such terms as may be just. At the hearing had for the purpose pf. deter-
mining title, the third party claimant shall have the burden of the
proof. The third party claim delivered to the officer shall be filed by
him with the court and shall constitute  the pleading of such third party
claimant, gubject-to the power of the court to permit an amendment in
:he_in;erest of justice, and it shall be deemed controverted by the
ﬁlaintiff or other person in whose faver the writ runs. Nothing herein
contained shall be construed to deprive anybody of the right to a jury
tfial in any case where, by the Constitution, such right is given, but a
jury trial shall be waived in any such.case in like manmer:as in the
t:ial of an action. He findings shall be required in any proceedings
.under this section. At the conclusion of the hearing the court sghall
give judgment determining the title to the property in question, which
shall be conclusive as to the right of the plaintiff, or othér person in

whose favor the writ ruas, to have said property levied upon, taken, or
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~held, by the officer and to subject sald property te payment or other
satisfaction of his judgment. ‘In such judgment tlie court may make all
proper orders for the disposition of such property or the proceeds
thereof. If the property or levy shall have been released by the dffi-
cer.-for. want of an undertaking, and final judgment shall go for the
plaintiff, or other. person in whose favor the writ runs, the officer
shall retake or levy upon the property on such writ if the writ is still
in his: hands, or 1f the writ shall have been returned, another writ may
be issued on which the officer may take or otherwise levyupon such
property. An.appeal lies from any judgment determining titie 'under this
- section, such appeal to be taken in the manner provided for appeals from

the court in which such proceeding is had. SRR s

Comment. The first paragraph of former Section 689 is superseded
Ey'Sections 706.210-706.230 and 706.270. Under Section 706. 210, the
third person may claim only a superior Interest and the third peraon
need not claim the property "as his property." Under aubdivision (b) of
‘Section 706. 230, the property is released if the judgment creditor does
levying officer sends the demand rather than within five days after the
claim is served on the judgment creditor. Section ?06 220(a) requires
the levying officer to mail the claim to the judgment creditor within
five days after it is filed by the third person. Pursuant to Sections

?02 210 and 706. 220 the claim way be mailed by first—claes mail, rather
‘ than by registered or ‘certified mail. The amount of the undertaking is
specified in Section 706. 270(a) ' The requirement of two sureties is
continued by Section 706 110 which incorporates the general provisions
regarding undercakings in Article 1 (commencing with Section 489 010) of
"Chapter 9 of Title 6. 5, the Attachment Law. See Section 489 0&0
o The substance of the second paragraph of former Section 689 is
con:inued in Section ?06 270. The third, fourth and fifth paragrapha,
relating ‘to exceptions to the sufficiency of sureties, are superseded by
Article 1 (commencing with Section 489 DID) of Chapter 9 of Title 6. 5,
incorporated by Section 706.110,

" The first sentence of the sixth paragrsph of former Section 689 is

"' continued in Section 706 220(b) ' “he second sentence is superaeded by

N 0

“Section 706,130,
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. Ihe substance of the seventh paragraph of Former Section 689 is
continued in Seotion 706.250{a); former Section '710b is superseded by
Sections: 706, 610~706.640.

+ The first, second, third, and fifth sentences of the eighth para-
graph of former Section 689 are superseded by Section 706.310. The
-substance of tne-foorth,sentence is-continied in Section 706.320.: The

.+ sixth sentence is continued:in Section: 706.330(b) (dismissal). The

seventh; eighth, and ninth sentences are superseded by Section 706.340
(disposition of property during pendency of proceedings) and 706.350
{disposition of property after hearing). The tenth and eleventh senten-
tes.are continued in Section 706.330(a) and (c) (pleadings; burden. of
proof). The twelfth sentence is not continued since it is superfluous;
‘it has been decided that there is no right to a jury trial in third-.
-+-party claim proceedings (see Misrach v. Liederman, 14 Cal. App.2d-Supp.
757; 58 P.2d 746 (i936)} and, ig any event, . if there were a right to'a
jury-trial, it would exist indepandently under the Constitution. The
thirteenth sentence is continued in Section 706.360 (findings)i  The
fourteenth and.fifteenth sentenees are continued in Section 706.350
(disposition of property after ‘hearing). The sixteenth sentence is
continued in Section 706.380 {(relevy; additional writs). ‘The last
‘sentence 1& continued in Section 706.370 {appeal).

14910

£:68%9a. (repealed)}. -Persanal preoperty under purchase confract or - :i:
subject to chattel mortgage

689&.} Personal property in possession of the buyer under an execu-—
tory agreement of sale and property on which there is a chattel mortgage
may be taken under attachment or execution. issued at the suit of a
' creditor of the buyer or mortgagor, notwithstanding any proviaion in the
agreement or mortgage for default or forfelture in case of lovg_or

_change of possession.

Comment. Former Section 68%9a is riot ¢ontinued. - It is -unnetessary

in view of  Commercial Code Section 9311.
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29201

§ 659b. - (répealed). Third=-party c¢laim based on conditional sale or
: nghattel HOLLgapge . o S .

689b. (1) Where the property levied upon is a vehicle or -a vessel
requlred to be registered with the bepartment of -Motor Vehicles, the of-
ficer shall forthwith determine from such department the name end ad-
dress of the legal owner of ‘the vehicle or vessel and shall notify any
such legal owner who 1s:'not also the registered owner of such vehicle or
vessel of the levy by registered mail or certified mall or personal
service. e . = S A

{2) A seller or mortgagee may file with the officer levying on per-
sonal property a verified written claim, together with a copy thereof,

. containing a detailed statement of the sales, contract or mortgage and
the‘;ota; amount of sums due OI. to accrue_ to him.under the contract or
mortgage, above setoffs, with interest to date of teander, and alsp.stat-
ing therein his address within this state for the purpecse of permitting
service by mail upon him of any notice in connection with said claim.
The officer making the levy may demand and exact the payment or under-
taking herein provided for, notwithstanding any defect, informality or
insufficiency of the verified claim delivered to him, '

.. {3) Within five days after being served with such verified claim
the officer levying on such property must make demand by registered mail
or certified mail on the plaintiff or his attorney for the amount of the
claimed debt and interest due to date of tender or the delivery to the
officer of an undertaking and statement as hereinafter provided, which
demand shall include the copy of such claim. ’

'(4) Within five days after ‘receipt by the plaintiff or hié'attorney
- 1 of guch officer’s demand the pldaintiff shall deposit with the officer
the amount of such debt and interest or deliver the undertaking and
.istatement herefnafter provided, or the levying officer must ‘release the
property. ‘ : o ' '

(5) Within five days after receipt by him of such déposit the of-
ficer must pay or tender same to the seller or martgagee; provided, that
should such deposit be made by check the officer shall be allowed'a
reasonable time for check to clear.

(6) If the tender is accepted, all right, title, and interest of
the seller or mortgagee in the property levied upon shall pass to the
party to the action making the payment.
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- . ‘ :
(?) If. the: tender is refused,the amount thereof shall be deposited
E'With the county. treasurer, payable to the order of the seller or:mort-
gagee. . , . :

(5} Until such payment or deposit covering such claim.is made, or

! therundertaking and statement herein provided delivered to the officer,
the_property cannot be sold under the levy; but when made (and also in
case the seller ar mortgagee fails to,render his claim within 30 days
after the personal service upon him of a written demand therefor, which
service must be attested by the certificate of the serving officer,
filed before the_sale with the papers of the action wherein the attach-
meut. or e‘igecutien was 1ssued), then the officer must retain the prop-
erty, and, in the case of an execution sell it in the manner provided by
law, free of all liens or claims of the seller or mortgagee. -Such
written demand of the levying officer may be served by him, or for him

by any sheriff, marshal, or constable whose office is closer to the
place of service, and whose fees and mileage shall be paid out of the
prepaid fees in the possession of the levying officer.

(9) When an attachment or execution creditor presents to the of-
ficer, ‘within the time allowed from the officer s demand a verified

“st&tement that the sales contract or mortgage 1s void or invalid for the
'reasons specified therein, and delivers to the officer a good and suf—
ficlent undertaking in double the amount of the indebtedness claimed by

'the seller or mortgagee or double the value of the personal property as
the officer may determine and require, the officer shell retain the
property and in case of an execution sell it in the manner provided by
law, free of all liens or claims of the seller or mortgagee.

The undertaking shall be made to the seller ot mortgagee and shall
indemnify him for the taking of the property against loss, liability,
damages, costs and counsel fees. Exceptions to the sufficiency of the
sureties and their juetification may ‘be had and taken in the same mannar
as upon an undertaking on attachment.

7 If such undertakiug be given, such officer shall not be liable for
damages to any such claimant for the taking, keeping, or sale of such
property in accordance with the provisions of this code.

(10) Whenever a verifled claim herein 1is delivered to the officer

as herein provided, upon levy of execution or attachment (whether any
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- .:undertaking hereingbove mentioned be given or not), the plaintiff, or

" the -person in whiose favor the writ rums, the claimant, or any one or
more such joint claimants, shall be entitled to a hearing in the court
in which the action is pending or from which the writ issued for the
‘purpose ‘of 'détérmining the validity of such sales contract or chattel

. mortgage. Such-hearing may be had and taker, and stay of execution or

- other order made in the same manner as on third party claims under Sec-
‘tion 689 of this code. At the tonclusion of the hearing the court shall
give judgment determining the validity of the claim under the sales con-
" tract or chattel mortgagé which shall be conclusive between the claimant
and the plaintiff, or other person im whose favor the writ runs. The

" court’ in which the action is pending, or which issued siich writ, shall
have original jurisdiction' in all proceedings under this sectiom.

If the property shall have been released by the officer For want of
an undertaking or payment, and final judgment shall go for the plaintiff
or other person 1n whose favor the writ runs, the officer shall retake
the property on such writ, 1f the writ shall still be in his hands, or
if the writ® shall have been returned, ancther writ may be issued on

which the officer may take such property.

Comment. Subdivision (1} of former Section 689b is superseded by
Section 703,350, The first sentence of subdivision (2) is superseded by
Section ?06 210 which permits a secured party to claim a superior inter~
est in the property. However, the entire amount of the secured interest
may not be claimed unless it is due. See the Comment to Section ?06 210,
The last sentence of subdivision {2) is continued in Seotion 708. 220{b)
Subdivision (3) is superseded by Sectlon 7106.220{a), except that the
'reference to the judgment creditor's attorney has been omitted as
'unnecessary. Pursuant to Sections 702. 210 and 706.220, the claim may be
"mailed by first-class rather than registered or certified mail Subdivi-
sion (4} 1s superseded by Section 706. 230(3) which dates the time
within which the deposit or undertaking must be given to the levying of-
ficer from the time of the demand is sent rather than its receipt ~ Sub-
divisions {5), (6), and (7) are continued in Section 706.240 (payment to
third person] Subdivision (8) s superseded by Section 706. 250 (deley
of sale until deposit or undertaking, interest of third person in prop-
:erty sold) and Sections 706.410 (Judgment creditor 8 demand for third
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party claim) and 706,420 (service of demand for claim). Under Section
706.250{(a), the property remains subject to liens and claims which are
not required or permitted to be paid off pursuant to Section 706.230(a).
The first parggraph of subdivision (9) is supéfseded by Section 706.250
except that the third person is not required to deliver a verified
statement that the securityrinterest claimed is iovalidf'and'the levying

;o7 officer does not have the discretion to.require an undertaking in the

amount of fwice the value of the property. The first sentence of the
second paragraph of subdivision (9) is continued in Section 706.270(a).
The second sentence of the second paragraph of subdivision (9) is cen~
tinued in Section 706.110. The third paragraph of subdivisiom {%) is
superseded by Section 706.130. The first sentence of the first para-
graph of subdivision {10) 1s continued in Section 706.310(a). . The
_gecon& séntenoe of the first paragraph of subdivision (10) is unneces-
sary. because the third party claims procedures formerly contained in
Sections 689 and 689b are merged in Chapter ¢ {(commencing with Section
706.110). The third sentence of subdivision (10) of the first paragraph
is coptinued in Section 706.350. The fourth sentence of the first
paragraph of subdivision (10) is superseded by Section 706.310(b). -:The
second paragraph of subdivision (10) 1s continued in Section 706.380.

14912
v 68%¢c (repealed). Proceeds of sale; application

689c, When the property thus taken is sold under process the of-
ficer must apply the proceeds of the sale as follows:

l. To the repayment of the sum pald to the seller or the mort*
gagee, or deposited to hlS order with 1nterest from the date of such
payment or deposit.'

2. The balance, if any, 1in like manner as the proceeds of sales

under execution are applied in other cases,

Comment. Former Section 689c is superseded by Sections 706.340
(disposition of property after hearing on third—party claim) and [703 750]
(disposition of proceeds of sale).
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23759

L 9036 (repealed) Warrant to collect tax; nearing to derernine title

£394. 1In cases in which a warrant or notice of levy is issued by
‘the qtate of Ca lifornla or a department or agency thereof, pursuant to
Sectlon 1755 or 1765 of the U1emp10yment Insurance Code, or Section
6??6 7801 4001, 10111 16906 26191 30341 or 32365 of the .evenue and
Taxation uode, for the collection of rax liabillty owned to said state,
a deparrment or agency tnereof a nearlng, for the purpose of determL -
ing title to ‘the property in question as provided in Section 689 of this
code, may bé held by the auperior court of the eounty, or city and

county, in which the oroHerty levied upon is located.

Comment. Former Section 689d is continued in Sectiom 706.120.
L : v C 2876%
s 68%.5 (eepealed). elease, delivery of property to claimant

69,5, Thenever, under Section 6.9 or 639b of this code a claim
nas been_fi%ed as to property.levied on and the. glaintiff has failed to
furnish or maintain a sufficient undertaking to authorize the levying
officer to continue to hold the property and such officer is unable to
fied the defendant to deliver the property, the levying officers shall
notify the defendant in wricing at his iast know address, and 1f within
ten (l0) days thereafter the levylng officer is unable to locate the
defgpdant ire must return the property to the party[filing_the third

party claim, . TS

Comment, Former Section 68%,5 is superseded by Section’ 706.260
witich incorperates the general rules nerraining to release. See Section
703.233. The provision in former Section 63Y.5 for releasé to the ‘third
person where the judgment debtor cammot be found has been retaiped in

Section 706.260 as an exception to the general, rules.

28761

4 ?10b (repealed) Third-party claimants; undertaking to release
)rc}gertz
710b. Uhere personmal property levied upon under execution to

satisfy a judgment for the payment of.money is claimed, in whole or in

part, by a person, corporation, partmership or association, other than
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the' judgment débtor, suéh claimant may give an undertaking as herein
provided, which undertaking shall release the personal property in ‘the
undertaking described from the lien and levy of such execitiocn.

Comment. The substance of former Section ?lﬂb is continued in
Section 706,610 except that the third person is not specificsliy re-

| quired to be a claimant. See the Comment to Section 706.610. See also

Section 701.___ ("person"” defined).

28762
C§ 710c (repealed) Form of undertakingf to release " '

" 710c. ' Such undertaking, with two sureties, shall be executed by
the person, corporation, psrtnership or association, claiming in whole
_ or in part, the property upon which execution is levied in double the
" estimited value of the property claimed by the person, corporation,
:partnership or associlation; provided in no case need such undertaking
be for ‘a greater sum than doublé the amount for which the execution is
levied; and where the estimated value of the property so claimed by the
pe%son, corporation, partnership or association is less than the sum for
“which Such éxectition 1s lévied, such estimated value shall be stated in
the undertaking. Said undertaking shall he conditioned that if the !
property claimed by the person, corporation, partnership or associatiOn
1s finally adjudged to be the.property of the judgment debtor, sald
perspn, corporation, partnership or association will pay of said’ judg-
ment upen which execution-has issued a sum equal ‘to the value, as:esti-
mated in sald undertaking,:of said-property claimed by aaid'persoh; cor-
peoration, partnership or association, and gaild property claimed ghall be

described in gaid undertaking.

Comment. . Former Section 710c 1is superseded by Sections 706.610
(third—party undertaking to cbtain release of property) and ?06 620
{(contents of undertaking). See Section 706.110 (general provisions
relating to undertskings in attachment applicable to undertakings under
Chapter 6}
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§ 711 (repealed). Filing and service of undertaking
711, Said undertaking shall be filed in the action in the court in

:which said execution issued and a copy thereof served upon tlie judgment

- creditor or his attorney in said action,.

- Comment. The substance of former Section 711 is continued in Sec-
tion 706.630, except that the referenee_tc_the judgment creditor?a at-
torney has not been continued since it is unmecessary. '

15639

§ 711-1/2 (repealed}. Objections to sureties

711-1/2. Within ten daya aﬁter the service of ‘the copy of. the
undertaking, the judgment creditor may cbject 1o, such undertaking on the
ground of inability of the sureties, or either of them, to pay the sum
A:for which they become bound in said undertaking, and upaon the ground
:that the estimated value of property therein. is less than the market
value of the property claimed Such objection to the undertaking shall
f be uade in writing, specifying the ground or grounds of ohjection, and
i‘if the objection is made to the underteking that the estimated value
'therein is less than the market value of the property claimed.‘ Such
gobjection shall specify the judgment creditor's estimate of the market
:value of the property claimed Such written objection shall be served
~upon the peraon, partnership, corporation .or association giving such

undertaking.and claiming the property. therein described.

Conment. Former Section-?ll—ilz and also Sections 712 to 713-1/2
-,are superaededyby Section 706.110 which makee the prpvisions pertaining
;.-to objections to undertakings under attachment applicable ‘to under-
takings gilven pursuant to Chapter 6 {(commencing with Section 706.110) of
Title 9. See Article 1 (commencing with Section 489. DlU) of Chapter 9
of Title 6. 5. _ L - i L

_ _ 67701
s ?12 (repealed) Justification of sureties

?12.- When the suretiea, or either of them, are objected to, . the
surety or sureties so objected to shall justify before the court out of

which such execution issued, upon ten days' notice of the time when they
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‘will do justify being given to the judgment ereditor or his atto;;éy.
Upon the hearing and examination into:the sufficiency of a surety,
witnesses may be required to attend and evidence may be procured and
intreduced in the same manner as in trial of civil cases. Upon such
hearing and examination, the court shall make its erder, in writing,
approving or disapproving the sufficlency of the surety or sureties on
.such undertaking. In case the court disapproves of the surety or sure~
- ties on any undertaking, -a new undertaking may be filed and served, and
to any undertaking given under the provisions of this section tlie same
objection to the sureties may be made, and the same proceedings had as

in case of the first undertaking flled and served.

Comment. See the Comment to former Sectien 711-1/2,

67702

¥ 712-1/2 {repealed). Dispute as to estimated value of property;
new undertaking

712-1/2. VYhen objection is made to the undertaking upon the ground
that the estimated value of the property claimed, as stated in the
undertaking, 1s less than the market value of the property claimed, the
person, corporation, partnership or asscciation may accept the estimated
value stated by the judgment creditor in said objection, and a new
undertaking may be at once filed with the judgment creditor's estimate
stated therein as the estimated value, and no cbjection shall thereafter
be made upon that ground; if the judgment creditor's estimate of the
market value is not accepted, the person, corporation, partnership or
association giving the undertaking shall move the court in which the
execution issued, upon ten days' notice to the judgment creditor, to
estimate the market value of the property claimed and described in the
undertaking, and upon the hearing of such motion witnesses may be re-
quired to attend and testify, and evidence be produced in the same
manper as in the trial of civil actions. LUpon the hearing of such
motion, the court shall estimate the market wvalue of the property
described in the undertaking, and if the estimated value made by the
court exceeds the estimated value as stated in the undertaking, a new
undertaking shall be filed and served, with the market value determined

by the court stated therein as the estimated value.
Comment. See the Comment to former Section 711-1/2.
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§ 713 (repealed). Justification of sureties on new undertaking. .

?L35 The sureties shall justify on the undertaking as required by

rsect;on one thousand and fifty-seven of the Code of Civil Procedure.

.. Comment, - See the Comment to former Section 711-1/2.

67705
§ 713-1/2 (repealed),  Effective date of undertaking :
¢ 713=1/2. The undertaking shall become effective for the purpose

herein specified ten days after service of ‘copy thereof on the judgment
creditor, unless cbjection to ‘such undertaking 1s made as herein pro-
vided, and in case objegtion_is made to the undertaking filed and
served, thén fhe undertaking shall become cffective for.éuch purposes

when an undertaking is given as herein provided.

- Comment, - See the Comment to former Section 711-1/2.
. gL
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