9/22/77

Memorardum 77-64

Subject: MNew Topics

We have received quite a few letters in response to the request for
suggested toplcs for Commission study which was sent to law professors
in California and published in various legal newspuspers, The suggested
topics are discussed below. The first part of this memorandum discusses
topices that the Commission currently hes authority to study and the
second part deals with suggeated topice thar would require legislative
authorization.

1f the Commisaion decidess that 1t will request authority at the
1978 mesaion to study any of the new toples discussed In this memoran-
dum, the spaff will prepare an appropriate description of the new toplc
for inclusion in the Annual Seport and will present the description For

Commisgajion review at the November meeting.

TOPICS WITHIN CURRENT AUTHORIZATION

Lvldence~=Videotape Discovery

The Commission may be luterested in studying the use of videotap:
in discovery., 1In Bailey v. Superior Court, 65 Cal. App.dd 539 (1976)
{hearing granted February 23, 1977}, the court of appeal upheld the
gsuperior court's order compelling the platotiff in a personal injury
case to submit to videotaped discovery proceedings, The majority relied
on the general principles of statutory congbtruction and applied the
broad definition of "writing” found in the Evidence Code to the discov-
ery provisions in Code of Civil Procedure Section 2019,

The dissenting opinion differed with the majority on the applica-
tion of the principles of statutory construction and also suggested
that, in view ol the many dififcult problems assoclated with the use of
videotape, this is & matter that should be determinéd by the Legisiature:

A number of aspects of this new technology should be poverned by
appropriate standards. A few of the matters requiring investipation and
the enaciment of suilable regufations that have been mentioned are: the
development of 'minimum standards pertaining (o the qualificatioss and
responsibility of the television technicians who are to operate the
cameras and for the audio operators used in video taping depositions;
the development of a type of video tape camera and micraphone
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equipment requised for accurae recordation: the number of cameras
and  microphones necessaty o efectively reond what takes place:
whether a portion of the testimony of 4 witness should be anthorized,
and whether the faces of both the interrogating counsel and the witness
should be visible: whether o stenopn l]‘!hl[ record should he regirired in
addition to the video tape. Fhere abso exists i mytiad of problens
dedhng with cost of the {kpmitlmt procureiment of vopies: provisions 1or
teviewing the video tape by the witness: methuds of accomplishing -
revisions and currections: whether the video & Apine s restyicted e certain
types of actions and 10 corlaim wiinesses, p!n\l‘sr{‘llh for the certitication
of the correctness of the tapes amd storage of the tapes, )

The mere listitig of these problems makes masifest that the lepislatve
budy. as distingished fram the caurts, is the proper body 0 make the
initial policy devision of whetlier video mpcd du;,mmun; are o he’
affowed: and if they wre to be allowed, 10 develop e snswers 1o the
aforementioned pmhlcma and to establish appropriate siundards and
guidelines far video tape use. Unlike the courts, the Legistature, through
its commiltee stracture and investigative procedures available to it can
seck, out varions viewpoints and draw wpon the advice and assistanice ol
alt scpments of society and interested  parties, includiag the fepal
profession, the judiciary and experts in the video tape jdustry in
arrivihg al appropriate choices, conmromises and decisinns,

The Commission has received prior suggestions that this topic be
atudied but has determined that the study should be wade by the Judicial
Council, 1f such a study were undertaken by the Law Revision Commis-
slon, consideration might be given to proposing a pilot program of
limited scope before legislatlion of general application ia enacted. The
Legislature has taken the pilot program approach in other areas, such as
amall claims court procedure. The staff belleves that the problems
involved in a study of this topic are practical ones that would best be
tesolved by the Judicial Council, but we nevertheleas bring this case to
your attention in the event the Cotmisslon concludes this would be a
matter that would be appropriate and desirable for Commission atudy.

The Commigasion already 1s authorlzed to study both evidence and discov-

ery in civil cases.

fvidence~-Decedent's Hearsay lLxception
Mr. John H. Welborne, in Decedents' Hearsay: Time for a New Cali-

fornia Exception, 16 Cal. Trial Law. J. 49 (1977), mskes the following

recommendation:



California's limited rules admitting certain declarations of .a
deceased person about his will or in regard to a claim against his
estate are operating successfully. A broader rule admitting the
statements of all deceased persons works well in other jurisdic-
tions,

The exception proposed in this article is a compromise which
would admit' statements only from deceased declarants, It does not.
extend to all unavailable declarants. The proposed exception also
containa cautionary language excluding statements prepared at the
beheat of insurance investigators or attorneys and thereby addres-~
ses the objections of California opponents when a similar atep was
considered for this state in 1962,

Creation of an exception to admit all reliasble statements of
recent perceptions made by deceased declarants would provide Cali~
fornia civil courts with increased access to relevant evidence.
Nearly forty years ago, Wigmore wrote of the future of hearsay that
"the next and needed step in the liberalization of the Rule 1s the
adoption of the general exception. for all statements of deceased
persons . . . This general exception . . . should Teceive univers
sal recognition.” It is time for Californmia to take that next and
needed step. [Id. at 66 (footnote omitted).]

Does' the Commission believe this matter merits further study as a part
of the review of experience under the Evidence Code?

Evidguce~~Blood Testa to Determine Paternity
Professor Robert W. Peterson, University of Samta Clara Law School,
mdkes the following comment:

Evidence Code Section 895, which was adopted in 1953, excluded

a sentence from the Uniform Act on Blood Tests to Determine Patere
nity which would have allowed test results to show paternity 1if the
-blood characteristics coming from the father fz rare. This omissien
has caused writers to declare that such evidence is inadmisaible in
California. Witkin, California Evidence § 660, 1In 1976 California
adopted the Uniform Parentage Act (Civil Code §§ 7000~18), but

again failed to adopt similar language in that Act. California
cases have nct directly considered the statute, but one case suggested
that such evidence might sumetimes be admissible. Huntingdon v.
Crowley, 64 Cal.2d 647, 51 Cal. Rptr. 254 n.3 (1965); See Kusior v.
Silver, 54 Cal.2d 603, 7 Cal. Rptr. 129, 354 P,2d 657 n.l (1960);
But see Hodge v. Gould, 79 Cal, Rptr. 245, 274 Cal, App.2d 806
(1969). One writer has said that the evidence has been sccepted at
the trial level in non-jury cases. Comment, The Use of Blood Tests
to Prove Paternity in California, 3 U.S.F.L. Rev, 297, 298 n.8
{1969),

There 18 no reason why such evidence should not be admissible.
There are so many genetically transferred characteristics which may
now be routinely tested, that a simple and reliable calculation of
the probability of the defendant's paternity can be made. The
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evidence is routinely accepted in all the Nordic countries (Den-
mark, Sweden, Norway and Finland), Germany and England. (See
attached certificates) Several states admit it because they
adopted ome or the other of the Uniform Acts unchanged. I juat
returned from 5 days with the head of the government paternity
testing laboratory in Stockholm, and in my view California should
remove this ambiguity in its law and adopt a aystem for calculating
the probability of parternity modeled after the Nordic system.
The sentence of the Uniform Act on Paternity that is excluded in
Evidence Code Section 895 reads as follows:
If the experts conclude that the blood tests show the possi-
bility of the alleged father's paternity, admission of this evi-
dence is within the discretion of the court, depending upon the
infrequency of the blood type.
It appears that blood type evidence may be used to show the possibility
of paternity under the statutes of Hawall, Kentucky, Louisiana, Maine,
Montana, New Hampshire, North Dakota, Oregon, Utah, and Washington.

The Legislature considered this matter in 1976 dnd refused to adopt
the provision of the Uniform Paternity Act suggested by Professor Peter-~
son, In view of this recent legislative decision, the staff recommends

against studying this matter.

Marketable Title, Title Insurance
Profassor Jerome J. Curtis, McGeorge School of Law, suggests that

the Commission study "whether the law of title assurance (i.e. title
insurance and title covenants) should be revised" and has sent us his
article on this subject, Title Assurance in Sales of California Residen~

tial Realty: A Critique of Title lnsurance and Title Covenants With

Suggested Reforms, 7 Pac. L.J. 1 (1976). This article recommends cer-
tain changes in coverage of title insurance znd the resurrection of
common law covenants of title. Consider the following excerpts from the
article:
The first statutory proposal ig intended to require title
companies insure not only against uatters of record which are not
excepted to in the policy, but zlso against matters actually or

constructively known to them and which are not discoverable in the
official records or excepted to in the policy.

* * * * ot

Since the typical purchaser of title insurance seldom distin-
guishes the marketability of title form [sic] the marketability of
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land, the law should give effect to his reasonable expectation that
both are insured.,

* L4 %* * *

Because there are no legitimate reasona to preclude the as-
signment of title policies, a statute making them assignable is
guggested . . . .

* %* * * *

The . . . proposal would expose title insurers to tort liabil-
ity for negligent misrepresentations of the state of title and
thereby recognize that title insurers in California have assumed
the role of title abstractors as well 2¢ inscrers. . . . Although
California law permits the inclusicn of the English covenants in
any deed, a search of any recorder's office will disclose few deeds
wherein the grantor glves anythiag beysud the limited covenants
implied in a grant deed.

These covenants are merely that the grantor has not conveyed
away the estate described in the deed or any interest therein and
that he or any person clalming through him has not encumbered the
property., Thus, under a grant de=sd, the grantor warrants only that
the title has not been impatired by his uwn z2ct or that of his
successor; he does not warrant the legitimacy of the title itself,
Indeed, the graantor may not even brecsch these implied warranties by
purporting to convey a title which he has never owned, for so long
as he or his successors have not conveyed to gnother or encumbered
this nonexistent title, there would be no breach of the implied
covenants. By comparison, the common law covenants, which are
customarily givem in deeds executed in many American jurisdictions,
guarantee the title itself and not merely the previous acts of the
grantor and his successors.

* * * * *

Two of the major theses of this article are that common law methods
of title assurance should be revived in California and that remote
grantees ought to receive the benefit of such covenants. [Foot~
notes omitted. ]

These recommendations ara related to the subject of marketable
title which is on the Commission's agendz. TFurther consideration of
this subject is awalting the report of o committee established by the
California Land Title Assoclation to analyze the marketable title provi-
silons of the Uniform Simplification of Land Transfers Act, When this
report is received and the Commission begins its consideration of this
topic, it would be the opportune time to cousider expanding the scope of

the study to deal with the matters raised Uy Professor Curtis.



Baokruptcy Related Revisions
Professor Richard M. Buxbaum, Boalt Hall, suggests that the Commis-

sion consider the changes in California law that will be necessary,

particularly in the area of creditors’ remedies, upon the eventual
enactment of the new bankruptcy act (H.R. 8200). The staff believes
that this should be done but would restrict the project to amendments of
legislation that has been enacted on the recommendation of the Commis-
sion. The new bankruptecy act would, of course, be taken intc considera-
tion in drafting the comprehensive statute relating to enforcement of

Judgments,

Antideficiency Legislation

Professor Robert Ellickson, Stanford Law School, suggests the
simplification of Code of Civil Procedure Section 580b, which he terms a
"terribly confused partial ban on deficiency judgments for mortgages."

Section 580b precludes defitiency judgments upon a default on a purchase
money mortgage or deed of trust although a third-party lender is so
restricted only where the property in question is a dwelling for not
more than four families which is occupied at least in part by the put-~
chaser. Professor Hetland has suggested that it is unnecessary to pro-
vide deficiency protection to commercial purchasers and that "it secems
likely that the legislature will take the next step and withdraw the
commercial purchaser entirely from the protection of the act." J.
Hetland, Secured Real Estate Transactions § 9.20, at 205 (Cal. Cont. Ed.
Bar 1974). The staff agrees that this is an area in need of study, but
we think that a more comprehensive consideration of the entire area of
foreclosure of mortgages and deeds of trust, default, power of sale, and
antideficiency provisions is in order and would not suggest merely
redrafting these confusing provisions. See Civil Code §§ 2924-2924h;
Code Civ, Proc. §§ 580a-580d, 726~730. Several years ago, Professor
William D, Warren, then a Commission consultant on creditors' remedies,
now Dean of U.C.L.A, Law School, urged the Commission to undertake a
gtudy of this subject. Although the staff believes this is a topic
needing attention, we suggest that commencement of a comprehensive study
should not start until the work on the enforcement of judgments recom—

mendation is near completion.



Revision of Lanterman-Petris-Short Act

Professor Grant H. Jorris, University of San Diego School of Law,
has suggested that the Commission consider whether the Lanterman=-Petrig-
Short Act (Welf. & Inst. Code §§ 5000-5401) should be revised. At the
September meeting, the Commisslon decided, during the discussion of the
gu&rdianahip and conservatorship draft statute, that as a general policy
the substance of the Lanterman-Petris-Short Act should not be altered.

See the Minutes for the September meeting.

Reciprocal Enforcement of Visitation Rights

Mr. Richard P. Roggla suggests thiat the Commission study visitation
rights where the custodial parent has removed the child from California.
(See Exhibit 1.) Mr. Roggla suggests that visitation rights be made

reciprocal in a manner analogous to the reciprocal enforcement of sup-
port. The authorization to study child custody and related matters
would seem to comprehend this topic, and the staff suggests that consid-
eration of this subject await the normal course of events in the prog=-
ress of the child custedy study. This would appear to be a matter that
could be satisfactorily dealt with only in a Uniform Act.

Vested Rights and Land Use Controls

Mr, Richard S. Volpert has forwarded a note of the decision in
Raley v. California Tahoe Regional Planning Agency, 68 Cal. App.3d 965
(1977}, which held that neither the doctrines of equitable asstoppel nor

vested rights prevented the agency from revoking approval for a shopping
center development where the developer had spent $150,000 in preparation
for the project but had not begun actual construction. This decision
relied on Avco Community Developers, Inc. w. South Coast Regional Com.,
17 Cal.3d 785, 553 P.2d 5346, 132 Cal. Rptr. 386 (1976). Mr. Volpert
would have the Commission study land use policy, apparently with the
hope of changing the rules supporting decisions such as Raley. This
subject is highly controversial and is somewhat related to the 'dowm
zoning" problem in inverse condemnation and might be studied in connec-
tion with down zoning if the Commission later decides that it will study

this aspect of inverse condemnaticn law.



TOPICS REQUIRING LEGISLATIVE AUTHORIZATION

Community or Separate {ature of Monevy Loaned and Installment Purchases

Professor A. L. Jordan, Hastings College of the Law, sugpests the
Commission study "whether the inconsistency in community property law
between installment transactions (Vieux v. Vieux, 80 Cal. App. 222, 251
P, 640 (1926)) and borrowed money {(Gudelj v, Gudelj, 41 Cal.2d 202, 259
P.2d 653 (1953)) should be reconciled by statute." Vieux holds that,
where a spouse acquires equitable ownership of property before marriage
but payments are made out of community funds after marriage, the commu-
nity has an interest in the property which is in the same proportion as
the amount contributed to the purchase price. Gudelj states that a loan
based on the credit of separate property (as opposed to personal credit)
is geparate property and that the character of property sold upon credit
depends upon whether the seller relied upon the purchaser's separate
property or the community property in extending credit. The rules
stated in Gudelj do not appear to grant any significance to the source
of the funds used to repay the loan, contrary to Vieux. Does the Com-—

mission wish to study this matter?

Equal Management and Control of Community Property

Professor A. L. Jordon, Hastings College of the Law, suggests that
the Commission study "whether the law regarding equal management and
contrel of community property by husband and wife should be clarified a)
between husband and wife or b) between the marriage and third party
creditors.”" See Civil Code 8§ 5125, 5127, One writer concludes that
the Legislature intentionally left to the courts the delineation of the
duties of each spouse in managing the property. See Comment, Califor-
nia's New Community Property Law-~Its Effect on Interspousal Mismanage-
ment Litigation, 5 Pac, L.J. 723 (1974). Other writers have urged
legislative clarification. See Reppy, Retroactivity of the 1975 Cali-
fornia Community Property Reforms, 48 So. Cal. L, Rev. 977, 1013-22
(1975); Comment, The Implications of the Hew Community Property Laws for
Creditors' Remedies and Bankruptcy, 63 Cal, L. Rev. 1610, 1621-34
{1975). The experience in several other community property states which

have enacted equal management and control legislation would provide
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ugeful background in view of the lack of judicial guidelipes in Califor-
nia should the Commission be interested in studying this topic. The
staff believes it is better not to take on this subject at least until

" the courts have had a chance to deal with it.

Credit for Payments on Community Obligations Oui of Separate Property

¥r. Thomas L. Simpaon suggesis that the Commission attempt to
clarify the rules concerning the division of property where one spouge
has used separate property to satisfy comuunity obligatlons, particular~
ly after separation but before trial. (See Exhibit 2.) In S5ee v. See,
64 Cal.2d 778, 785, 415 P.2d 776, 51 Cal, Rptr. 888 (1966}, the court
stated:
[A] husband who elects to use his separate property instead of
community property to meet community expenses camnot claim reim-
bursement. In the absence of an agreement to the contrary, the use
of his separate property by a husband for community purposes is a
glft to the community. . . . The basic rule is that the party who
uses his separate property for community purposes 1s entitled to
reimbursement from the comnunity or separate property of the other
only if there Is an agreemeni between the parties to that effect.
In Beam v, Bank of America, 6 Cal.3d 12, 490 P.24 257, 98 Cal. Rptr. 137
(1971), however, the court found the "basic rule" to be inapplicable
aince the husband had not consciously chosen to use his separate prop-
erty, as copposed to avallable community property, to pay living ex-
penses, the hugsband having assumzd that all of the funds were his sepa-
rate property.
The suggested study would be rather couplicated inasmuch as it
could involve the various presumptlons concerning the nature of prop-
erty, the principles of tracing, and the meaning of the principle of

equal divislon of property.

Dismissal for Lack of Prosecutioa

Last year, Judge Philip M. Szet2 suggested that the Commissilon

study the provisions pertaining to dismiszal feor lack of prosecution:

For some time now, I have thought that the dismiasal sections of
the Code of Civil Proceduse need sgore working over. Sometimes
cases on one gection will be construad tc %Le applied to other
sections, and sometimes not. An axample of a potential conflict is
a comparison of CCP § 583(e; with § 581{(a) and (b)}. Sonmetimes
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there are exceptions to the application of the statute, and some-
times there are no exceptlons, etc.

Has the Commission done anything, or, 1if not, could It be inter-

eated in redrafting all of these failure~-to-prosecute dismissal

sectiona?
At the September 1976 meeting, the Commission eaptessed interest in this
topic but deferred counsidering it until it was determined whether the
State Bar Committee on the Adminiastration of Justice thought such a
study was needed and, if so, whether CAJ would prefer to make the study
or refer it to the Commiwsion. We are informed that CAJ will consider
this matter at thelr October 1977 meeting, If CAJ belleves this i an
appropriate matter for Commlgseion consideration, does the Commission

wigh to undertake the gtudy?

Contract Law

Professor Roscoe L. Barrow, Hastinga Ucllege of the Law, makes the

following suggestion:

I should like to suggest a broad reexamination of the legislation
relating to Contracts which was enacted in 1B7Z and based on the
Field Code.

Ae a newcomer to Galifornia, and a tescher of Contracts, It
appears to me that the Field Code 1s outmoded, Changes in business
institutions and the modes of coutracting have resulted in inter-
pretations of the Code which are the opposite of thé language of
the statute. Such judging wastes time for judges and lawyers and
leaves parties in grave doubt as to their contractual relationship.

It is appreclsted that, in the case of uniform code law, such
as the Uniform Commercial Code, coordinatlon with other states is
necessary to maintalns uvniformity. The stending committee for the
HCC 1 helpful in that respect,

We need sotething similar in the Field Uode area.

The Civil Code in general and the contract provisions in particdlar
have been subject to vigorous critical atiack since as early as 1884
when John Norton Pomeroy wrete a ssvies of artieles on the Clvil Code:

A preat souree of doubl, tneorisinty and pos-

sible error had boch ereated, declared Pomerny, by e Code Comns-
slon's “constant, but wholly unnocessory practies, of abandaning well-
known lepal terms and phrases, the signifleatinn, Toree and effect of
which had long been settied and covialn, and of ndopting insteard there-
of gn yuknown and hitherto untwed Iangumre and terminology”;
by the incomplete and partiai natie of the Corde, whick wos ilmited
anh the whole to statemionts of penersd definitions and gencrel doc-
trines, leaving unformulated the great mass of specisd rutes npplicatle
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to particular clrcumstances; and by {he “exireme conclseness sntd
hrevity” of expression uniformty empioyed by the codifivrg-——a toeh-
nlgue which, {0 Pomeroy, “leit it often very doubtful what doctrines
and rules they intend to state.” The ehsence of any amplifieations,
explanations, or illustrations of tile varicus doetrines and rules “lald
down In the most abstroct manuer” meant that “maiters of the great-
est Importance are constonitly left as inferences, ond ofton as doubiful
Inferences.”

Butiressing his pozttion with velervences to ntnsercus specific pro-
visions of the Code, Pomeroy further stated thiot there was “hadly
& definition, or a statement of dovirine in the whole work, the full
meanihg, force and eftect of which crut be spprchended or undorstaod
without a previous mceurgic knowledire of the common law doctrines
and rules on the same subjoct maliee” Indeed, the preaccupation
of the authors with abstract doctrines io the exclusion of the spectal
detalled rules obtaining I varied fuctusl cbheumstianees meant thot
“the great mass of actual, pructical rios of Inw and eyuily whiel im-
mediately pulde the courts in {hefr work of adjndicating” were not
expressed in the Code and frequently were not even Included by nee-
essary implication in what was expressed.  “For such rates,” ho pro-
elaimed, “the cotirts must go oulside of the Code, and must find them
in the pro existing and still existing comnion jaw or equity tntouched
or unaltcred by the Code”

[Van Alstyne, The Califfornia Civil Code, in 5 West's Annotated
Califoruia Codes, Clvil Cede 30 (1954 (Footonotes omitted}.]

As Prdfessbr Barrow points out, the law of contracts has continued
to develop during the vears since 1872 when the Fileld Code contract
provielons were epacted. A review of 2 semple of contract cased by the
Lxecutive Secretary reveals that the courgy appear to have relled much
more heavily on the Restatement of Contracte {lo determining the Califor-
nia law of contracte than on the statutory provisicas. In some areas,
for example, the statutory provistone do uot reflect developwments in the
law, auch as the rules relating to thitd-party beneficiaries, and the
courts have adopted the Regtatement principles even though those princi-
ples are not reflective of the statutory provisions.

The Executive Secretary has long been of the view that the [ield of
contract law 1s one that the Comnission should study. The result of
such a study would, lowever, not necessarily require a codification of
all the rules of contract law in the starute. A possible alternative
apptroach would be te provide that, except as otherwise provided by
atatute, the law of contracks la govarned by the rules set out 1n the

Restatement of Contracts. This scheme would not place any greater



burden on the statute user than the present provisions, which now re-
quire the user to regort to the Reatatement in almost every case because
the statutes lack detail and use 1872 concepts of contract law.

A study of California contract law would involve an examination of
each of the Restatement ruleg, a determination whether the rule is
consistent with California law, and, 1if the rule is not consistent with
California law, whether the California law should be retained by spe-
cific provision or should be changed to adopt the Restatement rule. The
American Law Institute is now engaged in prepating a new Hestatement of
Contracts and has already published tentative drafts of portioms of the
new Hestatement. Accordingly, this is an appropriate time to request
authorization of this study as a long-range, nonpriority study. The
staff believes that the Commission could make a significant contribution
in this area--one that would be as important 23 the #elljreceived Evi-
dence Code (which substituted modern evidence rules for the 1872 Field
Code evidence rules). We alsc believe that the study would be ap inter-
eating one for the Commission and that there wbuld be a number of law
professors who would be moxe than williug.to serve as consultants. Also
the study. would result in s modernization of a significant portion of
the- Civil Code--a neceséary atep 1if California is to ever have complete,
substantive recodification of the Civil Code.

Statutory Conatruction Act

Mr. Lawrence Silver, of Loeb and Loeb, who teaches a course in
legislation at Southwestern University School of Law, suggests that the
Coumission consider recommending a statutory construction act. This
possibility was discussed at the September 1977 meeting when it was
noted that the four basic codes-—-the Civil Code, Code of Civil Proce~-
dure, Probate Code, and Penal Code~~lack the preliminary provisions and
general definitions found in the cother codes produced by the California
Code Commission.

Government Code Section 9603 states that the "general rules for the
congtruction of astatutes are contained in the pfeliminary provisions of
the different codes," so it does not appear that there are any statutes
generally applicable to statutery construction in California. This
might be & useful project, but the application of general provisions and
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definitions to the four basic codes would require a section-by-section
check to determine whether the use of the definitions in those codes

would change the existing law.

Antenuptial Apreements

In Antenuptial Agreements Under California Law: An Examination of

the Current Law and In re Marriage of Dawley, 11 U.S.F. L. Rev. 317
(1977), John G. Brance and Marc I. Steinberg suggest the liberalization

of the law concerning antenuptial agreements. The authors note that the
Californla Supreme Court's decision in Uawley has gone part way toward
liberalizing the use of antenuptial agreements by disapproving dictum in
an earlier decision that stated that, to be valid, an antenuptial agree-
ment had to be made in contemplation that the marriage relation will
contimie until the parties are separated by death. The authors suggest
that the strong public pelicy against agreements facilitating divorce 1s
cutmoded. In Dawley, the court relied upon an analysis of the objective
terms of the agreement rather than the subjective intent of the parties,
which may have contemplated a temporary marriage, The authors state
that it is unclear whether Dawley permits any more than the definition
by the parties of property rights upon dissolution. Important issues
arise concerning the obligation of support and the custody of children.
Is the Commisaion interested in studying thils subject?

Insurance Law

Professor J, W. Whelan, Hastings College of the Law, suggests that
the Commission study:

1. VWhether the powers of the Insurance Department to regulate
pricing and provisions of insurance policles should be increased.

2, Whether the Califorpla Insurance Code should be revised to
improve its coherence and organization.

This study might be an appropriate one for the Law Revisioen Commis-
slon. Similar suggestions have been made in the past that the Commis~
aion study insurance law. Tuae dew York Law Revision Commission has, for
a number of years, been engaged in a project to revise the insurance
laws of the State of New York, A large amount of money has already been
devoted to the Hew York project, but it is not yet near to completion

according to the latest information we have recelved from New York.
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The staff recommends against requesting authority to study the
insurance law at this time, The priwmary reason is that the Department
of Insurance during the last year has bzen subject to attack for its
practices, and legislative hearings on these practices have been held
and charges and countercharges have been made., The political and emo~
tional factors that now exist would complicate an objective study and
might cast a cloud of doubt concerning the Commisgion's motive in re-
questing authority to make tha study. The staff belleves that an appro-
priate time to request authority to make such a study, if such authority
is to be requested, would be when the udew York legislation has been
enacted. We could then profit from the work of the New York Law Revi-
sion Commigsion and, by then, the present political problems should be

resolved.

Enforcement of Restraining Orders to Curtail Domestic Violence

Mr. Arthur ., Bodin has suggested that the Commission consider the
enforcement of restraining orders issued to curtail threatened violence
in domestic relationships, specifically by adding a provision in the
order directing any peace officer to ernforce the order. The staff notes
that Assembly Bill 1419 which deals with this subject matter was recent-
1y signed by the Governor. Tn view of the fact that the Legislature has
just considered and acted on this subject, 1t does not appear to be an

area where the Commlssion could hope to achieve new reforms,

Inprovement Acts

California law contains many overlapping and inconsistent acts
governing municipal improvcments and the formation of special districts.
In Kennedy v. City of Ukiah, 5% (Cal. App.3d 545, 5506 (1977}, the court
stated:

The Legislature has set forth a variety of alternative methods
for the establishment, naintensznce znd wperation of municlpal sewer
syatems, These include the Municipal Improveuent Act of 1913, the
Improvement Bond Act of 1915, the Community Facilities Law of 1911,
the Revenue tond Law cf 1941, and the Sewer Revenue Bonds provi-
gions of the {iealth and Safaiv Code. . . . In referring to these
various acts, the court in Dawscen v. Town of Los Altos Hills,
{1976) 16 Cal.3d 676, &8¢ [129 cCal, Hptr. 97, 547 P.2d 1377],
stated: "In summary, although the bewildering array of acts govern-
ing special assessments 1in general and sewer improvements in par-
ticular, each with its own distincti’ve scheme of procedure, might

.



well benefit from a comprehensive legislative reexamination with a
view to simplification and unification, we find nothing in the
present cluster of statutes which would precludg a local legisla-
tive body fﬁom proceeding in this area ugder any of the available
acts., . .+ . -

This might be an area where z Commission study would be useful.

Absclute Devise and Purported Limitation

Professor Jesse pukeminier, U.C.L.A. Law School, makes the follow-

ing suggestion:

An o0ld rule of property law, set down by Chancellor Xent is:
"A gift over on failure to alienate, following a gift of land in
fee simple or of an otherwise absolute interest in personalty, is
void; the prior gift is absolute.” L. Simes, Future Interests 250
(2d ed. 1966). lence a bequest of property "to A, but whatever is
left at A's death to B" is an absolute gift to A. B's interest is
void,

This rule serves no modern purpose, and is only a trap for the
will draftsman., See the dissent of Vanderbil:r, C€.J., in Fox v.
Snow, 6 H.J. 12, 76 A.2d 877 (1950). The legislarure should claan
out these traps for lawyers, which may well result in malpractice
suits. I recommend this rule be abolished.

Vanderbiltjs dissent in Fox v. Snow, supra, quotes Professor Gray as

follows:

It is often a question of the preatest difficulty to determine
whether a testator has given a devisee a life estate with general
power of appointment, or whether he has given bim a fee with an
executory devise over in case the first taker shall not diépose of
hls interest. If it were not for this rule, that question would

almgst never beconme material. 3ut now that a testator's intention, .

if expressed in one form, cannot be carried out, while it can be,
if expregsed in another, the guestion becomes of vital importance,
and comsequently this arbitrary rule 1s responsible for an enormous
amount of litigation.

Is the Commission interested in considering this matter?

Qut~of-State Declarations Under Penalty of Perjury

¥Wr. Jordan A. Dreifus suggests that the Commission review the
legislarion relating to out-of-state declarations under penalty of
perjury,

There are two possible defects in this legislation. First, the
legislation permits use of an out-of-gtate declaration only 1f the law
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of the state where the declaration is executed provides for the use of
such declarations. This reguires knowledge of the law of the various
states and may preclude-hse of out-of-state declarations in California
merely because the law of another state (the state where the declaration
is executed) does not permit use of such declarations in that state. A
federal tax return may be signed in a forelign country under penalty of
perjury; it matters not what the law relating to declarations under
penalty of perjury in that country is. It would greatly simplify the
statute 1f use of out-of-state declarations under penalty of perjury
were permitted in California without regard to the law of the state
where executed,

The second problem is the sanction to be applied 1f a false decla-
ration 1s used in California. The California statute apparently assumes
that the preosecuting authorities in the state where the declaration was
executed will prosecute the criminal action for perjury. Mr, Oreifus
guggests that consideration be given to making it a California crime
where the declaration is used, intended for use, or appears likely to be
used under California law, or amny rule, regulation, etc., made under
California law.

The staff believes these problems merit gtudy. See Exhibit 3 for
Mr. Dreifus' letter containing further discussion.

Aduministrative Procedure Act
Mr. tlerbert W, Hobriga, bLirector of the Office of Administrative

Hearings, has forwarded coples of a report of his office (copy attached)
and suggests that the Commission may be interested in studying the
Administrative Procedure Act with a view toward extending its provisions
to all state agencies. 7The staff thinks that this project, involving
the interrelations between state agencies, Iinvolves policy issues the
resolution of which would not be influenced by a Commission study and

reconmendation.

Attorney's Fees

Professor Paul Horton, University of San Diego Law School, suggests
the following subject for Coumission study:
CCP § 1021 sets forth California's version of the general

"American Rule" concerning allocation of attorneys fees among
litigants in civil litigation. Since D'Amico v. Board of Medical

-] -



Examiners (1974} 11 Cal.3d 1, that statute has figured prominently
in several important cases largely addressed to "equitable axcep-
tions'" to the American Rule.

I think GCP § 102]--and the "American Pule" in general--rajlges
constitutional and administration-of-justice issues in California.
Alaska, Washington and Ovegon have abolished the "American Rule" by
statute. The Law Revision Commission would do great service in
studying CCP § 1021 and other zttorneys-fees statutes with a view
to thelr possible revision.

Section 1021 provides in relevant part:

Except as attorney's feess are specifically provided for by statute,

the measure and mode of compznsaticn of attorneys and counselors at

law is left to the agreement, express or implied, of the parties.
o"Amico discusses the “common fund"” and “substantial benefit" exceptions
to this rule and reserves the questilon whether the courts have the
inherent power to award attorney's fees for oppressive and vexatious
conduct by the other party. Following the decision in Alyeska Pipeline
Serv. Co. v. Wilderness Soc'y, 421 U.S. 240 (1975), California courts
have refused to recognize the private attorney general doctrine as the
basis for an award of attorney's fees where no fund in created, stating
that the recognition of the new principle is up to the Legislature or
the Supreme Court. See Menge v. Farmers Ins., Group, 50 Cal, App.3d 143,
123 Cal. Rptr. 265 (1975); 4 B. Witkin, California Procedure Judgment
+ 134 (2d ed. Supp. 1977).

Limitations on Nuisance Actions

Professor Kobert Ellickson, Stanford Law School, cousiders Code of

Civil Procedure Section 73la to be “an overly onerous barrier to nui-

' Section 73la rezds as follows:

sance remedies.’
73la., 'henever any -ity, city and county, or county shall
have established zones or districts under authority of law wherein
certain wanufacturing or commerclal or alrport uses are expressly
permitted, except in an action to abate a public nuisance brought
in the name of *he pzople of the State of Califcrnia, no person or
persons, firm cor corporation zhall be enjoined or restrained by the
injunctive process from the reasonable and necessary operation in
any such Industrizl ol commercial zone or aitport of any use ex-~
pressly permitted therein, nor shall such use be deemed a nuisance
without evidence of the employment of unnecessary and injurious
methods of operation. WNothing in this act shall be deemed to apply
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to the regulation and woirking hours ¢f canneries, fertiliziﬁg”,

plants, refineriez and other silmilar establichments whose operation

produce ofiensive odors.
Similarly, conduct done under the authority of a statute may not gen—
erally be held toc be nuisance. See Civil Code % 3482. Section 73la
has, for example, becn successfully invoked as 2 defense in cases in-
volving a cemetery and a drep forging plant {although in the latter case
it was said that damages should be given to homecwners whose homes were
damaged by the vibrariore). The provision wes unsuccessful to prevent
injunctions ageinst a music studic in a private residence or a chemical
plant which permitted the escape of chlorina fimes. See generally 7 B.
Witkin, Summary of California Law Equity 7 107 (d8th ed. 1974}.

In view of the byoad autbority of the Joint Legislative Committee
on Tort Liability, the staff does not believe that the Commission should
study this topic,

Interpreters for Indigent Litigants

Professor Henry W. HcGee Jr., U.C.L.A. Law School, makes the
following suggestion:

I believe the problem of interpreters in civil and criminal pro-

ceedings for indigent litigantz requires study and a comprehensive

statutory framework to resolvz the problems rcaused by an increasing

number of Spanish-gpeaking litigauts.
He refers the Commission to Jara v. runicipal Court, 68 Cal. App.3d 673,
137 Cal, Rptr. 533 (1977) {hearing grunted, May 26, 1877), which held
that the due process and evual protection clauses of the state and
federal constitaiions regquire the anpoiniment of an interpretexr at
public expense for en indigert zivil defendaatr., Jsra involved an action
for damages growing out of an asutouobils ascident. This topic 1s one
that has been and is under acitlee studry by the legislature and the
Judicial Councii. Aeccowdirgly, the staff recommends against the Commis-
gion becomlng involved in the aren, primavrily because the basic problem
appears to be a fiscszl one. 1In fact, Governor rown recently vetoed
Asgembly Bill 1599--a L7311l t¢ establizh a statewide traiping program for
court ilnterpreters und set up ceviification siandards. "Adding another
layer of bureavczacy to the Judicial Council, wiin annually esculatory

costs, has not been justif-ed," Goveruor BErown said in his veto message.
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Verification of Zlesdin:s

The principle of Federsl Rule of Civil Procedure 11, which elimi-
nates the requirement that pleadings be verified, was adopted in the new
Eminent Domain Law in Section 1250,330, which provides:

1250.330., Where a party is represented by an attorney, his
pleading need not be verified but shall be siguned by the attorney
for the party. The signature of the attorney constitutes a certif-
icate by him that he has read the pleading and that to the best of
his knowledge, Information, and belief there is ground to suppert
it. If the pleading is not signed or is signed with intent to
defeat the purposes of this section, it may be striken.

The Executive Secretary suggests that the Commission undertake a study
to determine whether ‘he substance of Sectiom 1250.330 should be made
applicable to civil actions generally. The drafting of a recommendation
would be a fairly simple task. The decision whether to submit such a
recommendation to the Legislature would be a controwversial policy decl-
aion to be made after consideration of the comments of all interested

persons and organizations.

budgetary Kegulations

Professor J. W, Whelan, iiastings College of the Law, suggests that
the Commission study "whether there is a need to amend the California
Government Code to reflect controles lmposed by the Federal Government on
states and localities under regulations such as the Federal “anagement
Circular 74-7 (now under revision by the Office of Management and Budg-
et) and other regulations.” This does not appear to be a subject appro~

priate for Commission study.

Government frocurement

Professor W. Hoel Keyes, Fepperdine University School of Law, has
forwarded a copy of the Model Procurement Code for State and Local
Governments--Preliminary Working Paper Ho. 2 and suggests that "law
revision in the field of public procurement 1s vitally needed in Cali-

fornia at both state and local levels.” This would be a major study

outside of the customary subject matter with which the Commission deals.

Local Government Law

Professor Joe H. Munster Jr., Hastings College of the Law, suggests

a "complete revision of laws relating to local government units'" and the
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location of relevant provisions in omne place in the codes, Tuils would
be a study of substantial magnitude and would require considerable
regources and substantial Commisslon time over a perlod of many years.
We are not persuaded that the objective sought to be achieved justifies

expenditure of the time and resources required.

Judicial Qualifications and Removal
Profeasor William Weiner, Golden Gate University School of Law,

suggests that the Commission study "upgrading the quality of the Bench
and removal of incompetent judges." The staff does not believe that
this is an appropriate subject for Commission consideration, particular-—
ly 1u light of the exlistence of the Commission on Judicilal Appointments,
the Commission on Judicial Performance, and the Commission on Judicial
Qualifications, The State Bar also has an intereat in this matter,
Further, we doubt that the problem, 1if one exists, is a problem that
will be solved by additional legislation, especially since both the
State Bar and Judicial Councll have had little success in obtaining
legislative approval of recently sponsored bills relating to this

matter.

Affidavict of Prejudice
Judge Vincent S, Dalsimer suggests that the Commlesion study Code

of Civil Procedure Section 170.6 pertaining to affidavits of prejudice.

This section has been abused in my opinion by certain public law
offices in two separate ways. One is by ordering all deputies to
affidavit a particular judge and thus putting that judge out of the
criminal field. This elso subjects that deputy to a charge of
filing a false affidavit. Secondly, some offices require their
deputies to obtain permission to file such affidavits.

The Commission has not been involved in the criminal procedure area
since this area has been under study for many years by a joint legisla-
tive committee,

Employment of Temporary Teachers

Professor Jay k. Grenig, Pepperdine University School of law,
suggests that the Commission consider studying the following toplc:

Education Code section 44917 through 44921, relating to the employ~

ment of temporary teachers, should be revised in order to remove

the ambiguities and inconsistencies. For example, section 44920
provides that a temporary teacher employed for one complete school
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year and reemployed for the following school year in a vacant
position requiring certification i1s toc be classified as a proba-.
tionary teacher. Section 49918 contemplates reemployment of a
temporaty teacher for more than one year without granting proba-
tionary status.
The staff does not think this 1s a subject requiring Commission study.
In 1976, the Education Code was completely reorganized (1976 Cal.
Stats., Ch. 1010} and has been the subject of later amendments (1976
Cal, Stats., Ch. 1011; 1977 Cal., Stats., Ch. 36); it would be inappro-
priate to become involved in this subject at this time. %¥e could send

this suggestion to the Assemblyman who has been active in this area.

Zoning Law
Mr, E., Stanley Weissburg requests the Commisslon to consider legis-

lation that would enable local governmental units to abolish zoning.

See Lxhibit 4. The staff does not belleve this is a subject that is
appropriate for Commission study primarilly because it is of an exceed-
ingly controversial nature, and a Commission study and recommendation in
line with the suggestion would be unlikely to have much influence on the
Legislature. -

Unemployment Insutrance Code

idss Wanda Underhill suggests that the Commlssion study the Unem—
ployment Insurance Code in an effort to reform provisions comcarning
retraining and to improve the clarity of forms under that code. She
also suggests that a mancal outlining state and federal unemployment
insurance laws be prepared. This 1s a subject which would be better

handled by the agencies that administer the Unemployment Insurance Code.

Appellate Procedure

Mr. George I. Hoffman has suggested that the Commisslon study ways
to speed up the appellate process and alsc suggests that the constitu=-
tionality of statutes be determined immediately after enactment. (See
Exhibit 5.) The staff does not believe that the Commission is the
appropriate agency to attempt to deal with the pervasive problem of
court congestion. We belleve that the Judicial Council is the appropri-

ate agency to make the suggested study.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
-2l



Memorandum 77-44

AG UI LAR, EXHIBIT 1
BASILE,
ROGG IA & LAW XFFICES

SUNNYVALE OFFICE CEMNTER

ROBINSON _ ' T SUITE 460

ATTORNEYS AT LAW ) 5085 WEST OLIVE AVENUE
. BUNMYVYALE, CALIFURNIA S4pD808R

(408} 733-3100

JEBS JOSERPH AGUILAR
LOUIS A, BASILE
RICHARD . HOQGIA
KRENNETH W. ROBINSON

August 1, 1977

California Law Revision Commission
Stanford Law School : ' o s
Stanford, California 94305

Gentlemen:

I understand you are soliciting suggestions from the Bar as to
areas which may be ripe for legislative review.

As a lawyer who practices occasionally in the field of child
custody and child visitatien, I feel that legislation is in
order epecifying the rights and duties of the parties where
the custodial parent has removed himself or herself from
California, thus effectively denying visitation rights to the
non-custodial parent, and petitions for support under the
Uniform Reciprocal Enforcement of Support Act in some other
state. 1In California, the Uniform Reciprocal Enforcement of
Support Act ls codified in Sections 1650 through 1697 of the
Code of Civlil Procedure. The Act providez that the dental of
vigitation is specifically not a grounds for reduction or
suspension of child support payments. (CCP Section 1695).

The sltuation often arises when the custodial parent flees
California with the children, does not advise the non-custodial
parent of thelr whereabouts, Fforbids visitaticon and subsequently
demands support under the reciprocal statutes. The California
parent is thug obligated to pay support to an individual who

has effectively denied him the opportunity to visit with his
children and frustrated the purpose of the California Courts

in awarding visitation rights to ths non-custodlal parent.

It 18 difficult to explain to a client how the States have
entered into an agreement relating to the reciprocal enforcement
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PAGE 2
August 1, 1977

California Law Revision Commisgion
Stanford Law Schoel

Feroement of visitation

of support, but not as to the reociprocal o
rights. California Courts have atiempted reetify this and
achieve an eguitable solaiblon, bt ore oo vained by the provisions
of this Statute. T helisve that Toglelstion alleviatling this
problem would be most helpful oo the cittvens of California,
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Memorandum 77-b4
EXHIBIT 2

LAW OFKFiCEn

Eldred & O'Rourke

RICHARD £ ELDRED BUITE ONE THOUBAND
BENIS M. O'ROURARE LUKRITED CALIFORNIA BANK BUILDING
THOMAS L. SIMFBON B30 HNONTH ERAND BOULEVARD
OLENDALE, CALITORNIA BI203

(23] a7 -a00!

July 13, 1977

California [aw Revision Commission
Stanford Law School
Stanford, CA 94305

Dear S$ir or Madam:

It has come to my attention, through the California Family
Law Report, that you are seeking suggestions for statutory
chﬁpges in the domestic retations area.

My Bntire practice s devoted to family law; and one of the
most freguently encountered legal and practical problems

is in the area of credit for payment made on community
obligations through the use of separate property funds,

Obviously, these payments are most often made during the
period from separation date to trial. [t can, and does,

take the form of mortgage payments, consumer credit payments,
business obiigation payments, etc. .

Many of the judges &nd commissioners simply do not allow
such credit to the paying spouse, and some do. Thus, the
careful practitioner must advise his or her client not to
make any such payments in the absence of a stipulation
that credit can be given at trial. VYet, harassment from
creditors or Toreclosure is a most certain result,

To fi111 this apparent -void in the statutory law, the trial
Tawyer must then meticulously trace each ﬂayment made from
separation date; elicit testimony as to whether payments

were v:lunta;y; and ghen ;it ths :vidence :1¥h1¥atn? h‘ﬁ*qen
parameters of See v See, In re Jafeman, and In ré.Mix." :
the broad discretion a$1uwe3 under the Fami{ly Law Act, the
Judge decides whether to assign credit to "equalize the
division of proparty®, hardiy a recognizable standard.

¥
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E'Jrecl & O'R-irlu-
Cal1ff¥nia Law Revision Commission Page 2 July 13, 1977

Again, this is an extremeély common and practical situation
{ch appears in every dissolution case. It seems ripe

for legislative dTrec%ion and any hetp from your prganization

would be appreciated by lawyers and litigants alike.

Yours very truly,

LAW OFFICES OF ELDRED & O'ROURKE

TLS/fa
cc: California Family Law Report




Memorandum 77-b4 7 :
EXHIBIT 3

SCHWARTZ & DREIFUS : 1
ANOLE M, SCHWARTZ : ATTORNEYS AT LAW TEL: RI3) S37-830
C ORDAN A. DNEIFUS BETO WILAHINE BOULEVAND
‘ LOS ANGELES, CALIFCRMIA 90038 CADLE ACDRESS: SCHWARD

June 27, 1977

Mr. John H. DeMoully
. Bxecutive Becretary
California Law Rﬁ?ision Commissian
stanford Law Schaol .
Stunforﬂ, california 94305

- Use of - Declarationa Under Penalty of Perjury
Executed Outaide of California

Dear Mr. Deﬂouliy:‘
Thank you for yaur 1etter of June 13, 1977.

1 am aware of the nmendnent of CCP §2015.5. Houever, 28 nsc
 §1746 {(enacted by PL 94+550) emanated from a different California
- ~ State Bar Committee, namely the Comnittee on Fedetal CTourts of
(:- ‘which I am currently an Adviger and was futmerly the Chairman.

As you will note from the State Bar Cdmmittee Report to the
Board of Governors, which is reprinted in the excerpt of the
Congressional Committee Hearing I esent to you, the Committee on
Federal Courts pointed out specifically that the federal perjury
statute 18 USC §1621 expresaly applies extraterritorially. The
phrase: "This section is applicable whether the statement or
subscription is made within or without the United States" was
added by PL 88-619, 78 Btat, 995, the Act of October 1, 1964,
which comprehensively amended various proviaions of Title 28,
U.5. Code to rationallze international judicial pracess and
procedure, :

1 believe that the recent amendment of ccp 52015 5 is - not a
-golution. Por example, suppose a declarant in South Carolina
signs a declaration to be used under California law or in a
California court. It is ridiculous to assume the appropriate
prosecuting authorities in South Carolina would devote time and
resources to prosecuting such a false declaration aven assuming
that South Carolina had the counterpart of CCP §2015.5 and the
counterpart of Penal Code §118. The ancient rule that one _
sovereign does not enforce penal laws of another expresses the
common sense of the situation. South Carolina would have no
interest whatsoever as a practical matter in_perjury committed




Mr. John H. DeMoully
June 27, 1977
Page Two

in violation of California law (1t is a somewhat different
matter when an ocath is administered by an officer of South
Carolina; in that case, a false oath is a matter of interest
to the law of SOuth Carolina).
Turn the matter around the other way, and assume a declaration
i8 executed in California for use in a court of another state
~ in which Ccalifornia has no interest at all. Does the sanction
- of Penal Code §118 apply? I doubt it. Perhaps a California
penal law gould apply as a matter of constitutional pewer. but
1 doubt very much whether the terms of Penal Code §118 do in
fact apply to such a case because the word "law" used in that
section probably refers only to California law and not to the
law of other sovereiqns.

A hetter example is to consider a tax return signed in a foreign
country. The concept of dispensing with an oath originated

with collection of individual income taxes. 26 USC §§6065 and
7206 are the progenitors of CCPF §2015.5, Penal Code §118 and

PL 94-550. . (The revenue code provision originated in the
Individual Inccme Pax Act of May 1944, 5B Btat. 231, §11.))
Buppose a Form 1040 frauduilently 1s signed in a foreign country.
Certainly it is punishable under U. S. law and not under the law
of the forelgn country. Why should a false declaration in a
judicial or other actian be treateﬁ differently?

It is my opinion that the new provision in CCP §2015.5 is not

very useful. Regarding declarations in fact exechted in some

- other state for use in California, there may well be no sanction
" to assure truthfulness applieable tu such declarations.

it wonld be much more sensible to broaden Penal cgde §118 to
extraterritorial application (beyond the limits of §27) where
the declaration is used, intended for use, or appears likely to
be used under California law, or any rule, regulation, etc.,
made under California law.

- JAD:kl -
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. STANLEY WEINSBURG EXUIBIT 4
ATTORNEY AT Law
I4IT? CAOAST HIGHWAT
. - [ =W . 1o} i

2 AUGUST 1977 DANA MO, CALIFORNIA 22829

(714} _‘iﬁ—a‘!a
giggggggigagagcgggision Commission s Srena waere
' o : ) (Fid] A02-Ba84
stanford, california 94305 U ' - meewrro: . San Clemente
Gentlemen- N

" The Dranga County Bar Bﬁlletin,for JULY 1977, cazried your ihvitation
for law revision commission study topics. I submit the following:

AMENDMENT TO THE GOVERNMENT CODE which will permit any general law or
chartered city, city and county, or county, to abolish zoning, that is,
.regulation of private land use by gcvernment agency.

tn sappott of thia propasal consider the following*

‘State law makes - zoning mandatary. The settled and unchallenged dogma
is that government planning of land use is so vital to the public health,
safety and welfare, and its. benefits 80’ ohvioua that na ﬂther aystem is
tenable in this State.“ ' . , _ _

The leading case, City of Euclid v, hmbler, was. only deeideﬂ.in 1926.

- C'Sime nearly all zofilng regulation in California obtalned real vitality
in the era following World War II, one may question how the great cities
of history and indeed of California, flowered and proSpered without
zoning. One may wonder whether a city or county in Cﬁlifornia which
elected to abolish zoning, would end up more. vi{al. progperous,
beautiful, proud and economically sensible than ite sisters? Under

" current law one may not know the answer.  Befrnard 51agan ‘in his study
- ‘Land Use Without %pning, a comparison of Dallas, zaneﬂ,‘and Houston,
" unzoned, suggestﬂ that Houston would prevail. R _

His conclnaion aoes not surprise me.. I have heen a city and county
planner and zoning. udninistrator, a planning: cgmmisEianer, ‘a ‘atudent, -
teacher, writer and lawyer in this gereral field, "persanal ‘conviction
is that the arrodation to itself by government at: ‘a1l levela and ever
increasingly at higher levels, of the power to ‘dictate what ig, in the
final analysis, the exercime of taste as to the use of real property, is
the single most stultifying and threatening force in American life- today.
The evidence is everywhere that a new feudalism is upon us under which
the erstwhile freeliolder must now go with hat in hand to innumerable
public agencies which may; in the exercise of more and more nearly
absolute diecretion, confer upon the petitioper,. after payment of
extortionate money and time, a privilege to dao with his land far less
than was his absolute right only a few years ago. This quiet revolution
is sapping the nation's fundamental ecreativity and depriving. its citizens
of civil liberty, such as to make the gains under the Warren. Court on the
<::criminal side of the justice scale inconsequentlal. :




_ Page Two calif. Law Revision Commission
In re: Proposed Commission -
Study Topic.

The rationale for conferring great powers on planning commisslons and

- their staffs is that they have some special expertise.  This is nonsense.
There is no area of expertlse in city planning as any practicing
mprofosslonal® will admit in candor. Today's accirsed urban.sprawl

is merely yesterday's planned neighborhood unit. :

Lewis Mumford has called planning, “the modern carruption,” but that is
not the principle objection. Every age will have. its hrihe—taking _
Spiro Agnews. The corruption that is malignant is that government will
not pay for what it can take for nothing. - Power unrestrained. produces
tyranny. The last bastion of a freeholder is to exercise his own taste
in the use of his property, 80 long:as nothing more- substantial than '
the cuntradictary tastes of society are affected._ :

Govermaent has lgng since trespassed this boundary: It now imposes :
its collective and mediocre taste in architecture, in 1living arrangements,
in "life style," in “open ‘apace,” and even to the extent of freezing.
citizens in status quo by testricting their mobility as in Petuluma and
San Juan Capistrano. Land tenure and dictation of its use is returning
to the barony of goverhment. Already in California half of the state

is owned by the federal government. Further feudalization stultifies
the creativity of a vigorous people who are manning the great and
emerging Pacific Coast of the United States at a critical. time in its
history. The shift of national fortune %o this caast ‘anticipates the
determinative role that it will play in our nation's histery. 1If the
vitality of this coast (Californiain partlcularl is to he sapped only a
hundred-odd years after its birth at the wvery time when Japan and China
‘are beginning to flex the technology, thlﬁ nation is heading for trouble.

- Urban planners of" today give no heed tn such matters.- They have no
training in economics: They are civil servants, fat-and lazy They
toady to their masters, city councils and boards. of supervxsoxs, whose
‘natural bent for power and influence makes them easy prey to the
planner's subtle argument that the planners know the answers, and
therefore should have veto power coupled with ad hoc discretion over
every land use determlnatian. Meanwhile; the plannérs spin dut a
mystique of “orderly" growth, "planned* development, ever more complex
and unreadable zoning regulations, coupled with the exactions of ever
greater amounts of tribute, accompanled by the ]ltany that the emperor
is getting gorgeous new clothes. In fact, the emperior is naked. In
fact, far-sighted planning has been abandoned in favor: of NYOPJL and
minute reguliation and strangulation of creat1V1ty. ‘Represgion is the
order of the day. ‘ : - '

No committee ever wrote a symphony. The greabknegs and strength of
America has come from individual froedom on the land.  HNotwithstanding
popular propaganda about smog, pollution, density, congestion,
"conservation, waste, and other quilt-laden preoccupations, it is
doubtful that any people at any time in human history have ever been
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healthier Or mOore Prosperous than we in California. Governmentally
imposed constipatiofni can take no credit for ~it. In an earlier time,
the great California water project and freeway system proved that a
confident and far-seéing people céan wisely. provide for the future.
Those two projects must Burely be counted among the: graat ‘engineering
feats on this planet. We must have tiore of the Bame if We' are not to
be dubbed by" histary ”a generation of pikers._f o o

The best test of, the truth is the pOWEr of an idea ta get itself
accepted in the free market place of ideas. In California, however,

no challenge may be given to the orthodoxy that without zoning, without
- father-knows—best, our great cities would crumble to chaos and ruin,
Ask not how they got 8O beautiful before there cver was zoning.

Such enabling legislation could permit enactment either by referendum,
or ordinance followed by referendum, of the apolition of Land use
regulations. A decade or twn of study and ccntrast thereafter should
prove instructive.-" , R :

.Respectfﬁlly'suhmittéﬂ;

E. STANLEY WEI 'SBURG
Attorney at Law

ESwW:clp
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Ly OFFICES
GEORGE |  HOFFMAM HOFFMAN WRIXON & GIN TELEFHONE
L.W. WRINON O MONTGDMERY STREET (41%) eno-2700
TUEN T.2IN SAN FRANCISCO @404

July 11, 1977

Mr. Nat Sterling
Apsistant Executive Secretar
California Law Revision Commission
School of Law
Stanford University
Stanford, California 94305

I am writing, Mr. Sterling, at your suggestion after
our talk by phoune this morning.

I would like to call the Commission's attention to
an area which I belleve deserves priority attention,

I refer to creating a faster procedure for consider-
ing appellate matters., For example, in Sunday's Examiner

L]

there appeared an article on the Chowchilla kidnapping trial
which has been delayed for nearly a year pending motions for
a change of venue, etc. 1 understand that you have considered
doing something like this in the condemnation field, viz.
Intermediate review of the right tc take,

A closely related subject would be the early deter-
mination of the constitutionality of a statute. I feel that
the constitutionality of a statute should be determined immediately

after its enactment by way of a special essignment to appellate

justices, Retired judges or justices might serve for this
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purpose, a8 well as for the other purpose of determining
intermediate appellate questions,

If 1 cannot persuade you to consider these subjects
of primary importance, rather than put them off I wish to
suggest that they nevertheless be referred to some auxiliary
research team, I have access to a fund which might be avail-
able to provide some financilal assistance.

‘1 am that keen about this that 1 would be willing
to meet with you for further discussicns in this very important
need for reform.

Thank you,

GIH:tjd



CRISIS IN COURTS—

NEW MOVES

TO SPEED UP JUSTICE 5N\

A lawsuit these days can
involve years of delays plus
spectacular costs. Now, a po-
tent alllance ia working to
streamline the legal system.

Congresy, the Justice Departmoent and
the legal profession are combining In s
drive to help the naHou's couris cope
wilh the growing tendency of Ameri-
cons ko sue.

The goal is to afford all ciizens scvess
to cheaper, speedier and more-efficient
justice. Courts al State and federal lovels
would be streamlined, with some kinds
of disputes bypussing lhe courthouse
completely.

Chief Justice Warren Burger, who has
been warning for years of a crisls in the
courts, now has a formidsable slly in
Attorney General Criffin Bell. Congress
also is showing new interest in pleas for
more judges and more money to finance
the federal judiciary.

Signs thal the court-reform movement
is picking up speed-

s Senate passage ol & bill adding 148
judges to the federal district and appel-
late courts. The House Is expected o
puass « simdlar bill, possilbly with some.-
whal fower new judgeshtps.

& Heil's creation of & speeiad branch In
the Juslice Department to concentrate
on improving and speeding the delivory
of jusHer.

& Continued funding of tost programs
in lhe State systems through Hhwe Low
Enfurcemcnt Assistance Administration.
Courts had been virtually shat owl of
LEAA progrogs undil lust your.

* NMaming by Prosideat Curler of spe-
cial commissions to select candidates Tor
appeals-cotirt vaenncies on the basis of
moerit. Flest notninabions are expocted
within weeks,

¢ fJustice Depurtment hacking for bills
in Cougress Wist would expad the juris
diction of Federal snagistrotos. leavieg
Judges free tn handle the moest linpor-
fant oises,

& Active support from the American
Bur Associabion for coorl refoeen, The
ABA sponsored o recent conferenee o
resolving minor disputes withobt resort
16 fortnal courl procedures,

For the courts, heip s looming at «

as

- lorge cities, Judpes at all levels

eritical point. Especialiy ‘in
of the 3taite and federal systems
fuce backlogs of eases that could
take years to come to trial,

Pelay und failure to rosolve
disputes “cun create festering
social sores and undermine con-
fidence it suciely,” Chiel jus-
tice Burger recently tokt iho
ABA. In fact, suy legal author-
tes, court procedures have be-
comie so complex and the
accompanying delays so costly
that justice too often has been
priced out of reach for the hver-
age individual.

“The genersl public is keenly aware of
the shortcomings of the justice system,”
Attnrney General Bell said In & recent
speech to trial tawyers. "In the civil area,
many are dended meaningful access to
jistice by outtmeded procedntes and a
court strocture no longer adequate.”

Waiting 21 months. Slatistics com-
piled by State and federal court systems
suppart Bells £luim. In Boston, Philadel-
phin and parls of New York Clty, person.
al-ifury ceses filcd in State courts tuke
four yerrs fo comne to trial. The averege
plairdtifl i Chicage must wait 27 months
hefore a Slale court will heor his case,
Houston rosidents faee a2 year’s delay,
But ihe nationul sversge is 21 months.

Minois eovrts enperienced 4 § per
vent increasc in etvil sells in J975,

reaching a otal of 3.4 mfition, including

truffie olfenses. Criifornia vouris roport-
ed Gue wwenlfs filed for every 16 State
eestdonita (n 1975,

Fodergt couris fure ne botter, Burger
frus conterided fur vewrs thet all courts,
melushing his own Sepreme Court, are
overwarked,

Pording sppesds ros: T per oo i b
fedorul ciremit coorts i (9TE. Phslried
courly fncureetd w record 17 por copt
ferease last year o eivil cases akone,
cunticuing n long-term brend, i some
wrenn of the conntey, 8 plamntHT et
wardl s wear Tor By cise o come 1o i In
fodordd ot und anoblier two yours W
the verdicl is appedled,

Samee juttges: prodiot that onbess Sese
buiredens an "n ste arud fedoral conerts re
atdeviated, there fou real danver that
roulive oivil soils will pover be beerd,

fames B, Browning, chict udee of the
foderal ippeals cuurt ot the West Coast,

AOE ST nmnr.fmmun

“GOING DDWN FOR THE THIRD TIME.”

recenlly told Congress that “in the for.

sccable Tuture” civil cases that sremt
given spectal priority by law won't
heard ont uppeal in his court.

Williwn P. Hogehoom, who runs
171-judge city court in Los Angeles, sy
that no civil case will be heard in lu-
system by 1878 unless some means i
fotind “to avert a complﬁt'e breakdown
iny ouir civil courts.™

Criminnf cases aho crowd court dock
els bul ure given priovity because of th
constitutional regnirement of a spech
trinl, pushing the noncriminal sults fur
ther behind,

Muny teasons are offered for Amer
c&’s growing trend to sue,

“"We're getling so many things m
courls now we tidnt used to gel,” la
mients g Blinois court official. Chue
Tustice Borger says that “jssnes are bein -
shutly presested W and dectded by court
that 20 years ago—or even 10-—we
rure oF inkinews.”

Social Security coumplaiiis and suil
seoking wecess 10 govermnent files e
tncrensing rpidly. Federal and State on
virgnmental kovs hive sesulied fis @ new
wave of biipation wnbewrd of a deciad
apo Individuds wre filing meore cladiae
Brealving race, sex and age diserbnina
thon, Civik-riighls eases wbsne now  ae
cowtd ot 1 per cotl of the lederal
ecurt Jrund

fhestpok in Congress. Mujar huelp i
the frderal bered iy D sigiet as Bae Lk
sebbinlpy i fhore }Lt{]m:::izips 1110
thremarh Clonpress,

Wil o D “mrl'thi Prosicdint hr;ld e
power i e White Heonee, the Denin
crilic Congress is now 1re inclined Lo
add judges for federal cotirts than 1§ had

U5 NEWS & WOURLD REPORT, July 18, 1937
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been through the eight years of Republi-
can Adminéstrations.

Most, but not all, of the uew district
judges will be selected in the tradilions]
pelitien]l fashion oy Senators reward
friendly lawyers for past political sup-
port with lifelime appo.stments te the
federal bench. Senators from 14 Siates,
however, have agreed to set up advisucy

als to recommend candidates on the

s of merit. Carter has initlated simi-
lar panels of lawyers and Iaymen in the
11 appeals-court Jurisdictions o select
ttominees for circoit judgeships,

These panels already have recom-
mended three to five names for several
circuit vacancies. The White House has

m 4 Justice Depurtment source suys
that the lists include “excellent™ candi
dates from bath political parties. The
source adds that names Forwarded by
Seaators for district-court vacancies gen-
erally reflect concern for quality.

Role of magistratos. If Congroess ap-
proves a Justice Department proposal
Introduced in mid-May, federal maogis-
trates will have expanded powers to tule

" in disputes Involving money and in vir-
tually all criminal-misderneanor cases
where maximum sentences are Jjali
terms of leas than one year,

Magistrates are lawyers. who can be
hived without special permission from
Congress. They are pald less than judges
and presently con rule only In minor
cases or issue warrants, Attorniey Gener-

to select any for formal nomination,

i

o e Vo

al Mell estimates that, with brosdened |
guthorlly, they can teliove judges of
about 18,000 cases annually.

But the most ecute problioms e over-
crowding gre in the 50 Stale court sys-
tems and in thousauds of oty and county
jurtsdictiona. Bell estimaies that 55 per!
cent of all zuses are heard there, Penma.
nent rellel must eome From State legisfa-
tures. Bell belleves that the Justiee
Department should take a leadershipi
role ai the local leve! by emphasizing:
the Importance of court reform and set-
ting an example for Slaley lo follow.

More directly, Beil's specinl braneh for
improving the courts has co
for & rauial-miElghborhood);
ese wili be wagli
felein x;emment {n three :
major cities, Their progress will be mon- :
itored by the Jusdee Depertinent, If '

they wre surcessful, they will be dupli- i

cated elsewhere,

Asslstant Attornoy General Dandol |

Moadar, whao heads the branch on judi-
cigl improvements, says these centers
will divert disputes from te courls,

They will hovuse nevtval decision mak- i

ers—both fawyers and laymeen—io help
resolva inforimally consumner complatnts
anid neighborhood disputes without the
tire and cost of a drial, Nﬂither side in 4
dispute could be represented by 8 aewr- §
yer—which should pemnF'”pﬁiIr*“iu- !
fuce settlements.

informal means of sektling disputes
gre a mgjor subject when courl reform §s

N TR

diseussed, Lepal exports contend that

the nablon can’l conlinse mecting the

ﬁ-nhlems of crowded courts simply by
ring more judges.

*T'his country eiteady has more judges
and ymOre Lourts thun anyone elss in the
world,” says Maurice Rosenberg, profes-
sut of law ot Columbla University. “We
coti't inereose the courls s an unbound-
ed way without cheapening the curren.
oy of the process.”

“The harah truth.” Smail-claims
cousts have provided some relief for
setting smell disputes. But they, too,
have become encrusted with costly and
firme-consuming procedures. “The harsh
truth is,” Chiel Justive Burger told the
ABA, "that unless we devise substitutes
for the courtroom processes, we may be
on our way fo & soclely overrun by
hordes of lawyers, hungry as iecusts, and
brigadeﬂ of Judges In numbers nevet
belore contermplated.”

While there is great enthustasm for
. temoving disputes from the courtroom’s
| Formalily, there nlso ix fesr of creating a
t dual systern of justice—one for citizens
who catt a{Tord & Foil-scale trial and. an-
othwer for those who vannot,

Meador, as one responsible for the

f Justive Depurtment’s judicie! policy, be-

lieves that such fears are legitimate. But
he eoaciudes thet the natlon "toust dis-

tinguish between access to justice and
gocnss o courls. 1M the only access isina
couriroom, & prerson may nol got justice
at pll berause of expense and delay.”

:-l._..
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