#63.80 9/26/77

Memorandum 77-59

Subject: Study 63.80 - Evidence {Psychotherapist-Patient Privilege)

Background
In July, the Commlssion distributed for comment 1its tentative

recommendation relating to the psychotheraplst-patient privilepe. A
copy of the tentative recommendation 1s attached to this memorandum.

The tentative recommendation:

(1) Expands the scope of the privilege to cover patients of {(a)
psychologists licensed or certified in another state or nation, (b)
licensed educational psychologists, and (c) psychiatric social workers.

{2} Makes clear that family and group therapy are included within
the priviiege,

(3) Repeals the exception for "criminal proceedings’ (the applica-
tion of which under existing law depends on the type of psychotherapist
making or receiving the confidential communication).

{4) Makes technical revisions in the provisions relating to profes-
sional corporations.

We have received a number of letters commenting on the tentative
recommendation. These are attached as exhibits te this memorandum. In
addition, Dr. Arthur M. Bodin sent us a copy of the tentative recom—
mendation on which were marked numercus suggested editorial and sub-
stantive revisions. We will note the silgnificant ones at the approp-
riate place in thils memorandum. Dr. Bodin also talked to the Executive
Secretary for more than an hour about the tentative recommendation and
other changes that might be made in the psychotherapist-patient privi-
lege.

The purpose of this memorandum 1s to analyze the comments and other
materials recelved concerning the tentative recommendatlon with the
objective of making any necessary changes in the recommendation so it

can be printed and submitted to the Legislature,

General Reactiom

The tentative recommendation was approved by all persons wheo com-
mented on it, but many of the persons submitting comments suggested
additional revisions that would strengthen the privilege., Robert
Siemer {Legal Counsel, Memorial Hospital Medical Center, Long Beach}
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commented: "No criticisms. Reviewed and approved.” Dr. Arthur M.
Bodin called the Executive Secretary to advise that he approved of the
tentative recommendatlion although he sugpested some changes in language
and belileves that there are a number of other problems that should be
considered. However, he indicated that (with one exception noted later)
he felt that the reforms that would be made by the tentative recommen-
dation were so important that they should not be jeopardized by includ-
ing additional changes in existing law that mlght generate controversy.
The cther comments approving the tentative recommendation are attached
to this memorandum and are not repeated at this point.

Herman Selvin (Exhibit 10) finds "nothing substantively wrong with
the proposed revision” but he is concerned about the numerous cross—
references over to other sections. Both the definition of psychothera-
pist (Section 1010) and the new section (Section 1010.5) relating to
professional corporations contain many cross-references over to other
statutory provisions, but this cannot be avoided. As Mr. Selvin notes,
the Commission's staff will have to be alert to amendments to the
statutes which are referred to so that appropriate conforming amendments
can be made in Sections 1010 and 1010.5 if the provislons in the other
statute are later amended and necessary conforming amendments are not

made in Sectlons 1010 and 1010.5 at the same time.

Preliminary Part

We will, of course, conform the preliminary part of the recommend-
atlon to any revisions made In the proposed legislation. There were,
however, several objections made to language used in the preliminary
part. These are discussed below.

Exhibit 7 (Melchior) objects to the suggestion in the text of the
preliminary part that psychiatrists serve the rich or upper middle
class, whereas psychlatric scclal works draw thelr patients from the
poor and lower middle class, He points out that many poor patlents have
access to Medi-Cal procedures, which favor physicians over others as
medical service providers. The staff believes that this objection can
be met by revising tweo portions of the preliminary part (revisions shown
in strikeout and underscore):

(1) First complete sentence on page 4 of tentative recommendation,

revise to read: "By excluding psychiatric soclal workers, the existing
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privilege often works to proteet the rieh and deny the peer privilege to

those of limited means who must rely on psychlatric social workers, not

psychiatrists, for their psychotherapeutic aid."”
{2) First sentence of third paragraph on page 6 of tentative recom-
mendation, revise to read: "The major effect of Section 1028 is to deny

the privilege to the peer and rower middie elass; those of limited means

who muse wedidze consult clinilcal social workers and family counselors,
vwhile preserving the privilege'for precisely the same types of cemmunieatiens

consultations by the upper middle elass end £he »ieh; those who can

afford psychiatrists and psychologists.

Melehior (Exhibit 7) also objects to the last sentence of footnote
6 of the tentative recommendation, which the staff proposes be revised
to read: "The Commission has consulted the proposed rules and notes

Whieh refleet the mest reecent thinking in the fiedd~ In preparing this

recommendation.
Evidence Code § 1010 (amended) {page 8)

General reaction. The revisions proposed by the Commission in Sec-

tion 1010 (defining ‘“psychotherapist’) were generally approved by the
persons commenting on the tentative recommendation. However, a number
of persons suggested further expansion of the definition of "psycho-
therapist.™

Subdivision {a). Dr. Grossman (Exhibit 6) suggested that subdivi-

sion (a) be expanded to cover all medical doctors. This suggestion has
previpusly been consldered by the Commission and was rejected after much

discussion.
Subdivision (b). Dr. Bodin made a number of suggestions. We will

note his suggestions, but there is one that he considers important and
urges be included in the recommendation. (He appreciates that it may

not be desirable to attempt to deal with the other suggestions in the

legislative proposal now being drafted.)

The one addition to the recommended legislation urged by Dr., Bodin
deals with psychologists employed by nonprofit community agencies. Ex-
hibiet 11 sets out a suggested addition to the preliminary portion of the
recommendation and proposed revision of subdivision (b) of Section
1010. The staff recommends that this be incorporated into the recom-

mendation.



Dr. Bodin also notes (as did the Commission when it prepared the
tentative recommendation) that the protection against a person fraudu-
lently representing himself to be a psychotherapist is limited to medi-
cal doctors and does not extend to psychologists and other psychothera-
pists 1listed in Section 1010. The staff recommends that no change be
made in the recommendation,

Expansion of definition penerally. Peter D. Bogart (Exhiblt 2)

recommends that the definition of psychotherapist be expanded to include
anyone engaged 1n any type of counseling, social work, or charitable
work im any state or nation., There is some merit to his objectlon that
some unprotected communications--such as a communicatlon to a school
nurse--perhaps should be protected; but, in view of the past history of
the Commission's efforts to expand the scope of the privilege, it is the
staff's view that the present draft goes as far as it should go at this
time. Exhibit 1 (Rothman) apparently approves the recommendation,
stating: "We urge that the Evidence Code provide for the broadest
possible confidentiality privilege to be granted to each of the licensed
therapist/patient situations, in order to fully implement the legisla-
tive intent to grant the patient the widest freedom of choice in the
selection of therapists.™

Psychological assistants and trainees. Dr. Bodin 1s concerned that

the presence of a psychological assistant or trainee at a therapy ses-
sion, where the presence is for training purposes, may result in loss of
the privilege. A communicatlon remains confidential under Section 1012
1f made In confidence '"by a means which, so far as the patient 1s aware,
discloses the information to no third persons other than those who are
present to further the interest of the patient 1n the consultation, or
those to whom disclosure 1s reasonably necessary for the transmission of
the information or the accomplishment of the purpose for which the
psychotherapist is consulted." The staff believes that existing law is
unclear whether the presence of the ''trainee' is the presence of a third
person other than one permitted by Section 1012, The same problem
exists in the case of the physician-patient privilege since a "trainee"
may be present at the time the patient makes the communication. The
staff believes that a elarifying provision should be added teo Section

912 of the Evidence Code to indicate in substance that the presence of
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an intern or trainee does not make a communlcation to a physician or
psychotherapist not confidential, or amount to a walver of the privi-
lege, if such presence is a part of the intern's or trainee's educa-
tional program, We deo not recommend that this change be made in the
recommendation to be submitted to the 1978 Legislature; it would be an
appropriate matter to consider in our overall review of the experleiice
under the Evidence Code.

Nurges, clerks, secretaries, and record keepers. Several writers

are concerned that the fact that nurses, secretaries, clerks, and record
keepers have access to confidential records will result in the loss of
the privilege. This is not true. Without presenting an extended dis-
cussion of the point, it is clear from the Comments to various sectlons
of the Evidence Code privilege sections that these are persons to whom
{under Section 1012) "disclosure is reasonably necessary for the trans-
mission of the information or the accomplishment of the purpose for
which the psychotherapist 1s comsulted.' See the Comments to Sections
912(d) and 952. Note also that the privilege protects against dis-
closure by eavesdroppers and other wrongful Interceptors of confidential
communications. See the Comment to Section 954 (lawver-client privilege).

Psychiattric social workers. The addition of psychiatric social

workers as psychotherapists for the purposes of the psychotherapist-
patlent privilege was generally approved. However, the staff and Dr.
Bodin believe that the recommended provision——subdivision (g) of Section
1010 (pages 8 and 9 of tentative recommendation)--needs redrafting.

The staff suggests that subdivision (g) be split into three sub-

divisions to read:

{g) A state employee serving as a psychlatric soclal worker in
a mental health facllity of the State of California, while engaged
in applied psychotherapy of a nommedical nature,

(h} A public employee having not less than the minimum qua-
1ifications required of a state psychiatric social worker who is
serving as a psychiatric soclal worker in a city or county mental
health facllity operated as a part of the approved county Short-
Doyle Plan (as defined in Section 5601 of the Welfare and Insti-
tutions Code)}, while enpaged in applied psychotherapy of a non-
medlcal nature.

(1) A person having not less than the minimum qualifications
required of a state psychiatric social worker who is serving as a
psychiatric social worker in a mental health faecllity operated un-
der contract with a city or county as part of the approved county
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Short-Doyle Plan (as defined in Section 5601 of the Welfare and
Institutions Code}, while engaged in applied psychotherapy of a
nonmedical nature.

To conform to thils revision, the following should be substituted
for the last sentence of the Comment to Section 1010:

Subdivisions (h) and (1) will bring within the privilege those

psychiatric soclal workers who work in mental health facilities

that have been approved as a part of the county Short-Doyle Plan
and by the State Department of Bealth for funding under the Short-

Doyle program. See Welf. & Inat. Code §§ 5703.1, 5705. See alsc

Welf. & Inst. Code § 5751 (Director of Health to establish stand-

ards of education and experience for professional, administrative,

and technical personnel employed in mental health services).
The present draft of the tentative recommendation uses as a test whether
the mental health preovider is entitled to bill Medi-Cal for his or her
services. Physiclans and licensed clinical psychologists are recognized
"providers” under Medi~Cal while psychiatric social workers are not.
However, some facllites that employ psychiatric social workers are
entitled to bill Medi-Cal but others cammot. The revision eliminates
this problem by abandoning the Medi-Cal billing authorization authority
as a test and substituting the test whether the facility is approved for
funding (90% state; 10% county) under the Short-Doyle Plan.

Dr. Bodin suggested that we use the test set out in Section 2909 of
the Business and Professions Code--2 nonprofit community agency that
receives a minimum of 25 percent of its financial support from federal,
state, and local govermnmental sources. This 1s a simpler test, but it
does not provide the protection provided by the staff suggestion~--the
requirement of incluslon in the approved county Short-Doyle Plan, which
plan is Initially approved by the county board of supervisors, reviewed
by the local mental health advisory board, and then reviewed by the

State Department of Health.

Evidence Code § 1010.5 (new) {pages 9-10)

No objection was made to new Section 1010.5, relating to profes-

sional corporations.
We will follow the Legislature's actions concerning Senate Bill
629, This bill will permit a psychologist to practice psycheology in the

name of a medical corporatlon and 2 medical doctor to practice medicine



in the name of a psychological corporation. The latest version of the

bill we have seen does not require any revision of Section 1010.5.

Evidence Code § 1012 (amended) {(pages 10-11)
This sectlon met with general approval. See Exhiblt 6 (Dr. Gross-

man}, pointing out the need for the revision of Section 1012 as proposed.

Dr. Bodin suggests that we not use the term "“group therapy' to
cover ""family therapy" but refer to "group and family therapy" in the
text of the preliminary part and in the Comment. We plan to make this
revision when we revise the recommendation,

Several writers (Exhibits é and 7) express concern that one patient
in group therapy may waive the privilege and thus make the communica-
tions of all patients in the group therapy not privileged. There is no
problem 1f the other patlent is present to claim the privilege. Sub-
division (b) of Section 912 provides in part: "Where two or more
persons are jolnt holders of a privilege provided by Section . . . 1014
{psychotherapist-patient privilege), a waiver of the right of a particu-
lar joint holder of the privilege to claim the privilege does not affect
the right of another joint holder to claim the privilege." This provi-
sion was intended to cover the case where two persons jointly consulc
the psychotherapist (as in family therapy)} and to permit either to
protect his or her communications from disclosure even though the other
patient walves the privilege. The patient who walved the privilege can
be prevented from disclosing the communication made by the patient who
did not waive the privilege. It appears to the staff that the law is
clear, but we would add the fellowing sentence to the Comment to Section
1012: "The walver of the privilege by one of the patients does not
affect the right of any other patient 4in group or family therapy to
claim the privilege with respect to that patient's confidential com~
municacions. See Evid. Code § 9212(b)."

The result is not clear where the psychotherapist seeks to claim
the privilege for the other patients who are not present to claim the

privilege. See discussion under Section 1014.

Evidence Code § 1014 (amended) (pages 11-12)

There were no objections to the revision of thils section. However,

Exhibit 8 (Dr. Lifschutz) strongly urges that the psychotherapist be
granted an independent privilepe-—a privilege that the psychotherapist

-7-



could claim even though the patient had waived the privilege. He draws
an analogy to the clergyman~penitent privilege~-~the clergyman is granted
an independent privilege which can be clalmed by the clergyman even
though the penitent has waived the separate privilege granted to the
penitent. The staff does not believe this 1s a good analogy. The
clergyman has a unique privilege based on historical tradition which was
not disturbed when the FEvidence Code was drafted. Yo such historical
tradition exists with respect to the other professional privileges. It
may be that a case can be made for granting the psychotherapist an
independent privilege, but the staff does not bellieve that such a
privilege should be included in the recommendation submitted to the 1978
Legislature, If the Commission desires, this 1s a matter that can be
congldered as a part of the overall review of experience under the
Evidence Code. Exhibit 7 indicates that Iinterested physicians would be
Pleased to present their views on this matter.

The persons expressing concern about a walver of the privilege in
a group or family therapy situation may be concerned about the right of
the psychotherapist to claim the privilege. As previously noted, each
patient in group or famlly therapy 1is protected by the privilege, which
the patient has a right to claim, even though another patient has waived
the privilege. However, it is not clear just how subdivision {c)} of

Section 1014 (claim by psychotherapist) will operate in the group

therapy situation. Assume that there are five patients in a group
therapy session. The psychlatrist is subsequently called to testify and
one of the patients instructs him to disclose all of the communicatlons
made at the session. None of the other patlents is present to claim the
privilege. How should the court rule i1f the psychotherapist claims the
privilege for the absent patients who have not waived the privilege?
This 1s a general problem that exists with respect to the lawyer-client
privilege, the physician-patient privilege, and the psychotherapist-
patient privilege. The staff believes that the problem is one that
merits study and a clarifying amendment, but we do not believe that this
amendment should be proposed in the recommendation to the 1973 Legisla-
ture. Instead, we suggest that this matter be given a priority for
consideration when the Commission reviews the experilence under the

Evidence Code.



Evidence Code § 1028 (repealed) (page 12)
The repeal of Section 1028--which negates the privilege in a

criminal proceeding iIf the psychotherapist is not a medical doctor or
licensed psychologist--was approved by all commentators. Several (Ex-
hibits 2 and 6) specifically approved this repeal. We received no com-
ments from law enforcement agencies at whose instance this section

originally was enacted.

Other Supggestions Not Relating to Tentative Recommendation

A number of other suggestions were made that do not relate to the
tentative recommendatlon itself but relate to other revisions in the
psychotherapist-patient privilege. Thege are discussed below.

Patient~litigant exception. A significant exception to the psycho-

therapist-patient privilege is the so~called patient-litigant exception.
This exception 1is provided by Section 1016, which provides:
1016. There is no privilege under this article as to a com-

munication relevant to an issue concerning the mental or emotional
condition of the patient if such issue has been tendered by:

(a) The patient;
{b) Any party claiming through or under the patient;

{c)} Any party claiming as a beneficlary of the patient through
a contract to which the patient is or was a party; or

(d) The plaintiff in an action brought under Section 376 or
377 of the Code of Civil Procedure for damages for the injury or
death of the patient.

In effect, the patient-litigant exception provides that the privilege
does not exlst in any proceeding in which an issue concerning the con-
dition of the patilent has been tendered by the patient. The reason for
the exception 1s stated in the Comment to Section 996 {physiclan-patient
exception): "If the patient himself tenders the issue of his condition,
he should not be able to withhold relevant evidence from the opposing
party by the exercise of the physician-patient privilege."

The Commission has reviewed the patient-litigant exception on prior
occasions in 1light of reported instances where discovery of confidential
communications to a psychotherapist was sought under circumstances where
the value of the evidence sought was remote and it was claimed that the
discovery proceeding was an effort to force the plaintiff to abandon his
claim for damages. Dr. Grossman (Exhibit 6) reports that the 1970 case
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to which he refers in his letter has not solved this problem as the
Commission believed it would. See Exhibit 6 {gold pages) on pages 2-3.
Exhibit 7 (Melchior) states: ''Our greatest concern 1s with a matter
which the Commission has not addressed, i.e., the patient-litigant
exception.” He reports that his group would be pleased to send a repre-
sentative delegation of cliniclans to discuss the problem in detail.

The staff believes that this problem is one that should be reviewed by
the Commission, but we recommend against attempting to deal with ic in
the recommendation to be submitted to the 1978 Legislature. Instead, we
suggest that the staff begin to collect material and information con-
cerning the problem with a view to preparing a comprehensive memorandum
for conslderation when the Commission begins its overall study of the
experlence under the Evidence Code. We would give this matter priority
because we have received other communilcatlons over the years concerning
this problem, and we believe that 1t merits study in the reasonably near
future.

Waiver by submission of insurance claim. Another problem that has

been the subject of several communications to the Commission over the
vears is one identified by Dr. Grossman (Exhibit 6)--walver of privilege
by submission of insurance claim. This too 1s a matter that should be
given some priority in the Commission's study of experience under the
Evidence Code. The matter is not urgent Iin view of the case referred to
in Dr. Grossman's letter, but his suggestion that the holding in the
case be codified may have merit.

Insurance payments for treatments by therapists. Exhibit I (Roth-

man) suggests that the Insurance Code be amended to require that insur-
ance companies honor claims for therapy services when they are provided
by any licensed therapist. This would be beyond the scope of the recom-
mendation and is not within the scope of any authorized study.

Repeal exceptions to privilege. Mr. Bogart (Exhibit 2) suggests
that Evidence Code Sections 1024-1027 (exceptions to the psychothera-

pist-patient privilege) be repealed. These are the exceptions for (1)
patient dangerous to himself or others, (2) proceedings to establish
competence, (3) public reports open to public Inspection, and (4) child
under 16 victim of crime. There is 1little possibility the the Legis-
lature could be persuaded to repeal these sections even i1f the Com-

mission concluded that their repeal was desirable.
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Application of privilege to all proceedings. Mr., Bogart {Exhibit

2) suggests that the privilege be made applicable to all proceedings in
court and before any administrative or regulatory agency. Section 910
provides that the privileges division applies to all "proceedings,' and
"proceeding' is defined in Sectiom 901 to mean "any action, hearing,
investigation, inquest, or inguiry (whether conducted by a court, ad-
ministrative agency, hearing officer, arbitrator, legislative body, or
any other person authorized by law) in which, pursuant to law, testimony
can be compelled to be given." Accordingly, the law now 1s as Mr.
Bogart suggests 1t should be,

Repeal the Tarasoff rule. In Tarasoff v. Regents of the Unlversity
of California, 17 Cal.3d 425 (1976), a psychiatrist was held liable for

damages for fallure to warn a third person of the potential danger of
injury from the patient. Several commentators suggest that the Tarasoff
rule be repealed. See Exhibit 4 (Fadem), Exhibit 7 (Melchior). This
would be an appropriate matter for consideration by the Joint Legisla-
tive Committee on Tort Liability. Should the staff forward the relevant
portions of the letters to Assemblyman Knox for hils counsideration in

connection with that study?

Respectfully submitted,

John H. DeMoully
Executive Secretary
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LAW OFFICES EXHIBIT 1
VOGEL 8 ROTHM AN
13720 RIVERSIDE DRIVE-SUITE 308
MORTIMER VOGEL _ SHERMAN OAKS, CALIFORNIA 91423
BARNEY ROTHMAM LA B72-1B00 - (VALLEY] 783-7420

July 7, 1977

John H. De Moully,
Executive Secretary,
California Law Revision
Commissien,

Stanf'ord Law School,
Stanford, California 91305,

Re: Confidentiality for Patlent/
Theraplst -Situation

‘Dear Mr. De Moully:

We urge that the Evidence Code provide for the broadeat posslble
oonfidentiality privilege to be granted to each of the licensed
therapiat/patient situations, in order to fully implement the
legislative intent %o grant to the patient the widest rreedom of
choice 1n the selection of theraplste.

We further urge that the Insurance Code (Section 10176) be amended
- to require insurance companlies to honor claims for therapy ser-
vices when they are provided for by any licensed 'therapist, for the
same reasons, This can be accompllshed by requiring that the
Business and Profession Code, Section 2948, insofar as the In-
surance Code iB concerned, shall apply to 511 licensed therapists,
whether they be social workers, or other licensed counselors,

Conaumer-patiehts should have the freest cholce of skilis avail-
~ able to them for health services and as a means of helping to con-
trul health care cosis,

Yery truly yours,

VOGEL & ROTHMAN
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L, The privilege, as presently constituted is a trap., A trap for the
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Thus,: to all intents and purposes, the psychotherapist-pafient p¥lvilege
does not cover any criminal proceeding, notwithstanding the restrictive
_languages Whihmﬁ;z’& sppaars to ap:phr oven:to: nond-critﬁinul juvemle
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who will be able to reach the hun:t. en'ibi,a:tered and vengeance-seeking
‘ex - convict? e

Society that can only "protect“ itself by entrapping the gu'.llty and
innocent alike, is not worth living in,

I strongly advocate repeal of Sections 1024+1027 of the Evidence Code,
and to make the psychotherapistprivilegey like: the‘mhréfltﬂiﬂwud commone=
law privileges, applicable to all proceedings in cburt an& béfﬁi‘i any admi-
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\!_ «Opposed ta & counly welfaye !social’ worker” & andt whien! {8 the tlical

..social worker, Yengaged dmapplicd psychotherapy:of & noa-iﬁ&lt‘é&l’ nature'
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NS Tn m;ke thmgrivlhge rgiu;ningfnl ntwaall s ghd eipeéiartlrtu n%id making
ita trap for the impecunious, Section 1810 should be antérnded t6 include
all psrsons who come in contact with the patient, directly and indirectly =~
Eih;digg the,nurses; secrebaries,: typiats andir%éﬁa‘&ﬁeepé‘fs’}‘rwhu may gain
. agcesn to-the »pangnt'a Eilea YA an)r mumer, s”{alrdws crnle |
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-4 Aaiused: in’ tl-us article ; paychotﬁé:‘hfﬁst" meini" M
A ny. person authorized; ot rekenably Helléved by %h&*pﬂtigﬁt* o be
o alithorised,: torpractidimedicida,: payehidf » pEFdhoY oﬁr. ‘tilhical

-,_;-,; " ir-Apcial, wairly: anarridge - counseling,’ atrilly ﬁde ng-, ¢ i‘ﬁi t"bhnseling.

gors s Wﬁnu:ic socizl work, sboial wobkk aificharidasls wdrk‘{h’i I state
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imring accea- o anyltﬁcaﬂls niaihtaihed B?“éf&éiF %‘e’r!onh ;
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1 submit that the present "trap” is w-b’rfe‘ thah 'HO )éfivilége il all. Either
we tell the "patient” that he spsaks or allows to slip confidencgs at his perli,
.2 9T We.protectihim with:dn irbnkikd privitege,” “If ‘the firdf cpéé. g patient is
utoughtrluiﬁ-nﬁﬁibe; whmh“ ht =»’!th pr&ferablé td t‘he ‘crutch bf rhe socia!
warkhz ef’ pa.ynhhtrun e o ‘ "‘"" P
| Thq present 8ystem degrsdea the profesaion and degf:&ea socimty; it
mplms not only the-golice but our courts into gaping traps for t'he unweary,
.whpiare tought dlngspnct fpr the law far too 'often Anyway, -
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Gal,:l.fo:nia _I.mt _bﬁlim Cminion
Stmforﬁ aw. Sckanl

Gentlm

Ra REVIBIGIU 0!' PBYGRB‘M&?ISI mm:

bemﬁu fa: awim i .,,nt. {ultif- r. ;r at th’%zivihsﬂ
~ to clients of payehot L; vilege is to be
" granted it ﬂwuld be uvailable to persons wighout respect
C to mehl clui. On this basis, I applaud the pnopend
changes in the Evidence Code.

Very _t.ruljr yours,

cs
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July 19, 1977

Johkn De . Hoully. Esq. _
Executive. Becretary. '
California Luw‘nevision-chmission
Btanford University School of Law
Stanfard, Caliﬁdrnia 9‘395 -

*

Re: Psychnthg;gpia;”- Patiapt=?fivilage
Dear John: | | | |

In reviawing yuur tentative recommendation nf June, 1917.
I note the silence in regard to the Ta?féaft ¥8. Ragents

of the Univeraity of Califurnia ‘opinion, 8), d 425.

(:, From what awareness 1 have of the made of treatment, its
success is wholly dependant ofi the utmost candor of the
patient.

As patients become aware of Taragoff and fa&r possible
disclosure by their paychotherapist, my feelifio is that
patients will hesitate to give full disclosure, thereby
adversely affecting the rate of “cure'

It seems to me that the quaation for the Cnmmilsion iss
"Will more good be done by _
pramotingftreatment with tbaolute‘pfivilige; or
protecting against the oeclsional énmaqu

preventahle by the therapist informﬁﬁg on the
patisnt? '

Conaidering the state of mentnl health in the nation. it .
zeems to me that passing up a chance to increaae the efficacy
of psychatherapy would be unfurtunate. -
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MAURICE ORUBHMAN, M. D,
B8T CHANNING AVENUE
FALD ALTD, CALIFLRNIA

MAILING ADDRERE

11 Avgust 1977 M D oEOX 748

»So02

John H. DeMoully, Exeoutive Secrstary
California Lew Ferision Commission’
Sohool of law

Stanford, Californie 94305

Dear Mr. DeMoully:

It has Just coms to my atientlion that the Commission is preparing tentative
recommendations for the reovislon of the PsychotherapiatePatient Privilegs.
It 1s most enoouraging that the Commission's appromch is to further the
protection of patients within the framework of the law, based an experiennes
in the oourts refleoted in the litersture.

It would be diffioult ¢to reoall, but your files would probably oontain my
letter of July 21, 1973 on the subject of waivers of privilege, At that time
the Commiesion waas oconcerned with the gsneral problem of diverse court
deolelons cr waivers. I suggested consideration of a growing fact of life

that most psyshotherapy is covered by heslith insurence. Inoreasingly, insur-
ance companies were demanding more and more substantiml information before
making payment. I considersd thia would be & breeding ground for attorneys

to cleim the privilege had been weived by prior diselosure, In your lstter

of September 26, 1973 you explained why it could not be oonsidered at the time.

I have besn alerted since that the issue was ralsed in the Superlor Court

of Yolo County in Blair vs. Blue Cross of Northern California, That court
ruled there was no privilege,« in this ocase physloian-patient privilege,-
bacause of the disclosure to the insurance company. Thia was reversed by
the Court of the Third Appellste District (3 Civil 15763, Super.Ct.No.32612,
filed September 10, 1976) on the basis that information to the insurance
gompany in today's climate is an integrel part of the treatment, Thia recog-
nitien of a ourrent Iact truly neads codificetion by statube. Ctherwise,

in soms courts, the whole protection of the payohotherapigt-patient privi-
lege ceases to exiat for 904 of the patlentas.

While I am at i%, may I oomment on other aspe@ts of experlsnce with the
ruls.

Pgyohothegpist Definition (1010C)

You have indioated a detailed study of Rule 504 of the proposed Federal

Rules of Evidence that was dropped with the obher privileges. The Suprems
Court Advisory Commilttes recognized that nearly all physicians deal with the
emotional problems of thoir patients as well as with their somatic complaints.
Not infrequently only when thelr patients finally disclose upaetiing details
of their livea, dothey discover the remsl roocts of thelr illness and clarify
the needed trestment aprrosoh. To protect these peychotherapeutic functioms
Rule 504 declared &1l phvsicians licereed to practice were included, It did
not limit it to peychiastrista. The rest of the rule and California'’s codes
would limit it to communications in the emotionml roalm, whether as presenting
symptoms or liable to ceuse smotionsl 1llness 1f disclosed.
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Your poaition indicetes your full awareness of the gap in protection

of this growing body of patients. A% the rscent national meeting of

the Group Therapy Associntien one panel addreszed &tself to ths ooncern
of gubposnas belng isgued to membors of e group in therapy topsther, I
know of ons situstion whore one patlient, acting out newrctic Impulaes
reported signifioant material about another patient to m publio off'ice
to oreate trouble for the latter patlent, I would recommend you consider
wording that indicates the couwurioktion to a third party that voids the
privilegs must be as a result of the group decision. If one patient makes
guch disologure voluntarily about him or hargelf, there would be no privi-
lege only in respeot 4o information limited sxcluaively to that patient'e
communioation about him or heraslf,

The problem of one patient demanding a weiver pf privilege when others in
the group object should be sovered in s legally binding egresment, prior
to entsring the group, that the patient weives auoh rights ag a condition
of acoepting the group therapy.

This applies to flmily therapy also. The Illinois statutes sxempting di-
voros and child oustedy ocases from patient-litigant waiver of the privilege
was designed to mavoid the above oomplioations and fasilitate counselling
and therapy to try to preserve the family,

The Plt;agg-;;t;gggg Bxosption (1016}

In re Iifgchuts (1970,2Cal.3d. 415, 467 P.2d 557, 85 Cal. Rptr.$29) the
Californis Suprsme Court alfirmed the rights in the Hsychotherapist-patient
privilege were firmly based on the U,3, and California Congtitutions, In
sompromising with the legal traditian (not oonstitutional law) that the
1itigant hae waived his privilege, they deoreed dlasclosurs must be limited
and relesvent to the lasue in court.

Apart from the reallty that 1015 places s patient bn the position of fore
going a just claim and access to legal redrase or seorificing his health and
wall=-being, subssguent efforis to rely on Lifachutr turned to a farce., In
the absence of guidlines fopr applying the limitation deoreed, in the ocages
of Dr, Jamew Robertson aund Gscrge Cassar, thes appalilate courts domanded full
digolosure. Tnaxplained was the acceptance of Robertgsonts csse for a Sup-
rame Court hearing (mootsd), but & refusal of Caegar's, The latter trisd

to answer all questiona dut refuged to give informatiom that in his judgement
would destroy his patient's mental health., He appealed ae far ns the U.3,
Supreme Court. When it declilied to hear his appeal he elected to go to Jall
rather than harm his patient,

In the appeal to the U.S5. Supene Court, jolned by the Ameriocan Psyochiatrio
Agsooiation and other natlonsl groups ochoerned aboul trestment, emphasis

was placed on Juwtdoe Shirley Hufstedler's dissent in the Ninth Cireult

Court of Appeals deciszion (Casrar vs, Mountanos Nos 74=2271,September 13,176).
Hufstedler, J, resognized the problem and delineatsd conditions whereby a
court oould get the nesded informtion without violating the privilege une
duly., In fact she recommendsd wording for amending Seotion 1016,

In previous pressntations I heve called attention to North Carolina law avd
Public Law $2-255, Seotion 408 {b){2)}{C) where analogous needs to protect
confident inlity made exception for lawful, but limited disolosurs. In testi-
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mony before the U,3, Semnate on Rule 304 I went into greater detail of
the baokground for d monetrating acmunications during psyohotherapy
ere largely unreliabls for purposes of o»idence (Hearinge Com., on
Judiolary, 93rd 24 H.R. 5463, Juns 45,1974, pn,280-2983,

In Criminel Case (1028).

The position of the Commlasion is %ihe only logioal ons from the stand-
point of oxperience with the problems ssen asonstantly by social workers
and school gounsellora. From the expasrience of psyshlatrists delwing

into the past of adulte, we Irequently emoounter this story. While in
sohool, they would have heen involved in peng aebtlvity mbout whioh they
begen to feel gullty. They oouldn't dlsouss it opanly with thelr parents
out of fear. They couldn't break wway frem Shelr peer group. Only their
oonfidence and trust in & school teacher, or counaslicr led them to un-
burden themselves of theair problemr and fear. Only the sympethetic hearing
end advioce they recelved made the 4irfferencs from leaving e way of orime
and becoming stavle individusle. Usunlly other prublams and the fear of
how aloge thoy had boen to the brink brought them to need treatment later.
In oontiast, onehears tales of younfeotars who wero rebuffed or given a
moralizing lesturs that produced the oppesite effsob.

Cbviowly, = ohange in the law will not tura unfeeling counselicrs into

warm understaudine frienrds. Bub the lmowladge that the neceseary con-

fidencoes wiil be used againet them will prevent youngaters from seeking
out the help they want.

In wooial servics, many marginal fYamlliss have problerns with druge and
pesrhaps theft, Thoy are not golng to truly open up for sonstructive
counselling or therapy if they know thelr reccrds o&n he uded by law
enforocenent agenciea. Tuo many D.A.'2 are not above using such inform-
ation to get convichions regardless of the harm they might be perpetusting
into the next genaration.

The opportunity for presenting these views ie truky appreoiated.
Respoctlally yours,.

C:;?ﬂ*}“‘tﬁaﬂwﬂ”*'*

Meurice Grosaman, X¥.

Cllnical ProfeggoT, Fayshistry
Stenford Univerulty Schocl of Medloine

Formerly Chairman, Task Forecs on Confidentislity
si Related fo Tair? Tuiiles
dmericar Parchir clc Associmtion
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lLadies and Gentlemen:

The following comments rslate to the Law Revision Commis-
slon's tentative recommendation reiating to revision of the
peychotherapist-patient privilege, dated June, 1977. The com-
ments are made on my own behalf as an attorney long interested
in the area of psychotherapy, with particular attention to
privilege issues, and also on behalf of a group of leading
peychiatrigts in Norchern California. Earlier this week, a
meeting was arranged in which these psychiatrists, including
the president, a past president, and another officer of the
Northern California Paychiatric Bociety, as well as other
physicians who have been invelved in privilege guestions, met
with me to dlscuss the Commiepsilon's tentative recommendations
and to agree on certaln submiseions which follow.

It had been our intenticn to amubmit theme comments on

behalf of the Northern California Psychiatric Society, but time
did not permit their review by the Council of that society, its

governing body; angd therefore, these submissions are made on
behalf of the individuals mentioned. Pereons present at the
meeting, in addition to myself, were Drs. Charles B, David
(President of NCPS), Reed Brockbank, George R. Caesar, Linn

Rampbell and Joseph Lifschutz, Dra, Lifschutz and Caesar have,
as the Commission may know, served time in jail for contempt of

court due to their inability on the grounds of conscience to
disclose information about their patients in the course of
litigation. These cases were well publicized and are no doubt
khown to the Commission: both phyeiclans were mupported in
thelr efforts by the Northern California Psychlatric Society.
?ae‘gg re Lifschutz, 2 C.3d 415; Caesar v. Mountanos, 542 F.2d
064.
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We commend the Law Revision Commission for its recommenda-
tions, and endorse every one of them. We do have certain
reservations about the accompanying text, however, as well as
further recommendations.

1. It 1s unfortunate thac at several places, the
text suggests that psychiatrlsts serve the rich or upper middle
class, whersas social workers draw theilr patients from the poor
and the lower middle class, We believe that such characteri-
zatlons, which appear at pages 4 and 6 of the tentative recom-
mendation, are based upon misconceptions and not upon knowledge
of the actual social structure of the patient populations who
are likely to consult either or both sacial workers or physicians.
Without going intoc excessive detall, it should be sufficient to
point out that many poor, lower and lower middle clase persons
have accesd to Medi-Cal payment procedures, which in thelr turn
favor physiciana over others as medical service providers.
Whether or not the Commigaion may have thought that such charac-
terizations might make the report more palatable to the lLegis-
lature as to urging the social workers' inclusion within the
psychotherdapist clase for privilege purposes, the characteriza-
tion {apart from being a cliche) 1s wrong and unfair, and
suggests a class prejudice which is not true in fact., We
would hope that this language could be deleted.

Wa do not thereby suggest anything other than that
the privilege should be extended fully to social workers, as
the Commission is recommending,

2, We digagree thoroughly with the suggestion in
Footnhote 6 that former proposed Federal Rule of Evidence 504,
together with its notes, "reflect[ed] the most recent thinking
in the field.,"

It ie well known that limitetions upon the psycho-
therapist-patient privilege, written into proposed Federal Rule
504, were strongly attacked by persons and groups interested in
psychotherapy, including (we bellesve) the National Asscciation
for Mental Health, the Mental Health Law Center and cthers.
While there were many things wrong with the original proposed
Federal Rules of Evidence, causing Congress to refuse to approve
them, one of the moat controversial matters therein was the
attempt by propeonents of the Rules to lock all matters of
privilege, including paychotherapist-patient privilege, into a
rigid form which would not allow for the development of Consti-
tutional percepticns of privacy in this area, as for instance
in In re Lifschutz, supra. We belleve that it was primarily
because of thelr ovbjections that the ultimately adopted Pederal
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Rules of Evidence did not inelude proposed Rule 504, but rather
recognized that the matter of privileges is to continue develop-
ment, at the Pederal level, by the courts, under emerging
Constitutional standards among other conslderations.

It would be a great step backwarde for the Law Revision
Commiseion to anshrine the rejected Proposed Rule 504 in any
taxt as an example of progressive "most recent thinking,®
whereas in fact 1t was exactly the opposite.

3. We support the concept that group and conjoint
therapy should be specifically covered by the privilege, but
call your attantion to a serious problem that can arise in
multi-patient therapy situatlions, and which hae arisen in one
specific case in which I participated, which I will describe.
The isgue -concerne walver by onhe of the patients over the

- objections of the other.

Mine was a case in which a pesychotherapist was sub-
poenaed to give testimony in court {(not a depomition) about a
communication made by the female in a cohjoint counseling
session held by the therapist with the femsle and her male
parther. The trial involved queations of personal relationships
between this female and her partner. The male patient "walved"
the privilege in open court whereas the female patient claimed
the privilege, The matter at issue concerned alleged admissions
by the female about the nonmarital etatus of the litigantg--
incidentally, a subject to which many persocna other than the
theraplgt had testified.

The court (Judge Kroninger) analogized the situation
to the attorney-client relationship, in which as is well under-
Btood, walver by cone of several joint cliente constitutes a
walver of privilege as to all. 1In my view that situation 1s in
no way analogous; while the joint clients could not consult
counsel professicnally in confidence except for a common
purpose, and the privilege would fall where the common purpose
no longer existed because some of the members of the client
group oppoeed cthers, the sltuation in group or conjoint
therapy clearly is different. While there is interaction
between the several patients, the principel interaction is
between each patient (or the patients as a group) and the
therapist. The matters of ethical compulsion, role model,
expectations of privacy and similar constrainte clearly apply
separately between each patient and the therapiet. In our
view, aB long as one member of the patient group claime the
peythotherapist-patient privilege, the privilege should then be
maintalned as to all participants.
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There may be problems about enforcing the privilege
agalnst other patients who are members of a therapy group,
although these do not appear insuperable. A privilege is of
course also avallable to prevent tastimony by other lay persons
such as spouses., But, whether or not the other patients should
be preciuded from testifying about the group session, the
therapist certainly should be, Compelling his testimony much
more severely invadem a patient’s privacy. As previously men-
tioned, a group patlent interacts with the therapist on a level
of trust and confidentiality similar to that of patients in
individual consultation, and similarly debiiitating results, in
the medical sense, would follow from a compelled breach af that
truat by the clinician.

In the case I cited, there was (as 1 obaarved and as
her attorney later emphatically confirmed} a very bad psycho-
logical result for the patient from the compellaed testimony of
the therapist, althouwgh I am sure that the outcome cof the case
was in no way affected by the testimony which was clearly
cumulative. We think such situations can be avoided, and
little of conseguence is lost to the fact finding process, by
protecting the patient in a group or conjoint aetting against
"waiver" of privilege by another patient,

4, Our greatest concern 1s with a matter which the
Commlssion hae not addresmed, l.e., the patient-litigant excep-
tion. This of course was the Issue directly finvolved in the
Lifschutz and Caesar casee, Given the language of §1016, doctors
who feel that Testlmony compelled under that section would
be medically damaging toc patiente and thus unethical for them
to give, really have no argument to fall back on except the
Constitutional one, which is for the present foreclosed in
California both in the Federal and State courts under the
Caesar and Lifschutz cases. We gay "for the prement," since we
are clearly 1n an emerging ares of Constitutional analysis and
since we believe that the observations of Judge Hufstedler,
concurring and dissenting in the Caesar case, will ‘ultimately
prove compelling.

It would greatly lengthen thig letter, were we to
attempt to describe for the Commiseion even a few of the many
complex and distressing unreported situations in which §1016
has led to bad therapeutic results, or where tha fear of
disclosure of private and embarrassing material under §1016 has
prevented patients elther from seeking necessary treatment or
from bringing meritorious litigation. These matters would
clearly establish the great importance which a revision of §1016
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holds for the well being of thousands of patients, and show
that the subject urgently deserves the attention of a deli-
berative body such as the Law Reviwpion Commispion. We would be
pleased tc send & representative delegation of cliniciane to
meet with you for a discussaion of this subject in depth,

It may be sufficient here, by way of introcduction to
point out that, leaving to one side the compelling reasons of
psychodynamics which--by general psychiatric consensus--require
agsurance of absolute confidentiality as a means of making
peychotherapy effective, the evidentiary fruits of the patient/
litigant exception are usually illusory., It is our experience
that a treating psychotherapist, simply and precisely because
he is functioning as & healer rather than as a detective or
diagnostician, often has very little of a factual nature to
contribute to a forensic examination, The treating physician
deals with "fects" as perceived from time to time by the
patient (in addition to many other things, of course), rather
than with objective, third party expert facts. It is8 common
that patients misperceive, and thus misrepresent, reality to
their therapist. Our experience in watching lawyers conduct
deposition examinations of psychotherapists has left us con-
vinced that these two disciplines pass as ships in the night,
with attorneys assuming that the physiclans are custodians of
objective facts which will assist in determining .,the truth of
various contested matters. However, to the physicians the
questions are often meaningless or irrelevant, and clearly
uhmanageable, even if they are disposed to answer rather than
to face jail.

Objective material such as etiology, diagnosis and
prognosis are readily available to a diagnostician whether or
not the patient attempts to mask his condition; and this is an
additional reason why $1016 as presently written is thoroughly
counterproductive not only from the psychiatric but also from
the litigation perapective. We urge you to adopt, at least,
the formulation that a treating psychotherapist cannot be
examined on any matter concerning treatment in a case where the
patient has brought third-party litigation against another in
which he has put his emotional condition in issue, unless it is
first established to the satisfaction of the court that an
independant diagnostic exanmination of the patient was had and
did not produce sufficient material to permit the opposing
party to proceed.

5. At least one of our group believes strongly that
the psychotherapist should be given an independent privilege,
regardless of the desires of the patient, as 18 the case with
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respect to the priest-penitent privilege. BSome of the legal
arguments for thils proposition were made in In re Lifschutz,
supra, and not really satisfactorily answered by the court;
rom the medical viewpoint, there is the additional and cri-
tically important element that patients can use waiver as a
means of manipulating the therapeutic relationship for medi-
cally adverse purposes. This is a matter of medical expertise
on which, again, the interested physiciane would be pleased to
meet with you and present their views,

6. Finally, we consider that there should be legis-
lative repeal of the Tarasoff rula, See Tarasoff v. Regents of
the University of califernia, 17 c.3a& 425 {1976). while,
strictly speaking, the Tarasoff rule is one of substantive law
rather than of evidence, 1t would appear toc be closely related
to the subjects under discussion, both because it deals with
disclosure of communications and because here, again, the
poychodynamice of a third-party warning process are both unpro-
ductive to the potential victim and counterproductive as to the
patient directly. The psychotherapist already has a privilege
to disclosé information in such circumstances under Evidence
Code §1023, but as the Supreme Court noted in Tarasoff, there
is a vast difference between a privilege to disclose and a duty
to do so.

The bulk of the arguments againet the Tarascff rule
is well presented in the concurring opinion of Juetice Moek and
the dissent of Justice Clark, which seem compelling to us. W
have had two or three "Tarasoff"-type cases (not litilgation but
counesling as to whether, how and to whom warnings should be
given) since the decision came down, and these~-while beyond
the scope of this letter to describe--amply democnstrate the
impossibility of working within the standards imposed under
Tarasoff. Here again, we would be pleased to make appropriate
representations directly to the Commission. 1t seems to us
within the scope of 1ts duties for the Commission to propose
legislative repeal of Supreime Court decisionz where the public
interest would require it.

These additional comments are in no way intended to detract
from the merits of the proposale in the Commission's draft,
which, to repeat, we applaud and engorse.

Ve truly youre,
n
-l W.‘ ‘-Lf h
(A e ..#iLﬁ\f

Kort W. Melchior
KiMifat
cc: Charles B, pPavid, M.D.
Read Brockbank, M.D.
George R, Caesgar, M.D.
Linn C ball, M.D,
Joseph Lifschutz, M.UD.
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Californis Law Revision Commisaton
Stanford Law School '
Stanford, CA 94305

Gentlenen:

This is written in response to your Tentative Recommendation relating to Revisinn

of the Psychotherapist-Fatient Privilege. For your information I am a psychoanalyst
" and psychiatrist and I was the principal figure in a confidentiality problem termi-

gaéi:gain4§§e California- Supreme cOurt decleion in April 1970, In re: Lifsshutz

The need for complete confidenticiity in psychotherapy 1s little underatood. It is
often equated with medical confidentiality, or the neceasary confidentiality of the
attorney-client relationship. 1In fact, the naed:for paychotherapeutic confidentiality
goes beyond the others. The patient's communications are the very essence of the
psychotherapeutic procesa itself. What the patient In paychotherapy ultimately
reveale is always beyond what he expected to reveal wher he entered treatment, and it
1ls siways material of which he wes previously actually unconscious. Peychotherapy
plumbs beneath conscious mental 1ife to tihe unconscious motivational forces of i1ll~
ness and behavior. Without the real knowiedge that these thoughta, feelings, and
attitudes will remsin privy to the therapist and patient, therapy cannct oceur. -

No other evidentiary privilege is as esmsential to the participants ss the paycho-:
therapist-patient privilege. One vther priviiege, however, 1s much stronger in
California. It is the clergyman-peniteant privilege, which grants to both parties
an independent right to assert the privilege. I raspectfully submit that peycho-
therapistas should have thie wawe vight, independent of patients, to assert a
privilege to prevent psychotherapeutic contente from being public. No patient when
waiving his privilege doas so vithout duress. OCreat peychological harm must result
upon hearing in & courtroom what one has told @ psychiatrist as a patient. 1 know
of specific instances where that has, in fact, uecurred.

The psychotherapistis independent rrivilege 18 not an absolute privilege. I see no
objection te a peychiatrist breaking confldentiality in order to protect someone's
life, for example.

In a foothote to the'clergymaﬁ's privilege 1n ths Evidence Code, the Law Revision
Commiesfon states that the law should not intrude into the relationship between
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'clargmn -and pstient. Rnther such utters should be 1eft to’ the denon:lnation
of which the clergymen is a mesber. I submit that these prineiples could have
no better application t:han to the puychatherapist-patient rdntioﬂah:ly. :

Yours ﬂucarely.

nph E. Li.fsnhut:. M.D, ) - ,Z‘r{"
“€linical Profemsor ' L
Health and Medical s‘:iances Progrum o

JEL/jfa |
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"August 3, 1877

John Demoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Dear Mr. Demoully:

It was m pleasure talking with you last night., I
am enclosing a copy of the Tentatlive Recommendation relating
to Revision of the Psychotherapist-Patient Privilege,
marked in red with suggestions I have for the Commission.

I would appreciate receiving elght additional coples
for distribution to key psychologists from whom 1 can
request letters of support.

In addition, I would appreciate recelving a list of
the Commission members. Under separate cover 1 shall be
sending a letter suggesting a new area for activity by the
Commission, namely, generatlon of new proposals regarding
restraining orders. .

I shall look forward to recetving a copy of the
final Recommendation relating to Revision of the Psycho-
therapist-Patlent Privilege. Thank you.

Sincerely,

[Suggestions contained in
marked copy ¢f recommendation
are set out in Memo T7-59 and - .

marked copy of recommendstion  Arthyr M. Bedin. Ph.D.
ig not reppoduced here. ] Pastfpresidggt !

AMB /sl

P.3. A copy of my letter to some leaders of psychology is
enclosed.

Affiliated with the Amencan Psychological Association

Past~
PLEASE HEPLY TC OFFIGE OF THE PRESIDENT:

ARTHUR M. BGDIN, Ph.D.
555 MIDDLEFIELD ROAD, PALC ALTO, CALIFORNIA 94301
(415) 328-3000
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HE REPLY P{l Ay REFES TO

Dear John:

1. 1 see nothing substantively wrong with the proposed
revision of the paychotherapist-patient privilege; but, I find
its format confusing and difficult to follew., This trouble, I
believe, is caused by the constant creoss-referenceg to cther
sections, particularly definitional sections. Aren't there

.enowgh genera (or species) of the animal being dealt with, to

permit one over-all definitional section, of course limiting the
defined terms to their meaning as used in the relevant chapter.
Subsequent sections need no more than to use the generic term
or title used in the definitional section.

X Bven if such a definiticnal section were adopted, I
would still be troubled by the hcocary cld problems arising out
of amendments or repeals of sections referred to and the
conseguent effect upon current sections. I suppoge here the
Commission will have to embrace its original function of keeping
the law straight by calling to the attention of the legislature
this problem on an ad hoc basis and suggesting specific action
on it at the time.

2. A basic, though on weight not a vital, objection
to your and the UCC version of the "parol evidence rule” is that
it makes "intent" an inescapable element and thereby cuts down
materially the availability of summary judgment in contract cases.
{CE£., e.g., Gale v. Wood, 112 Cal. App. 2d 650, 657.] Intent,
aTter all, 15 a question of fact, and under the statutes in
question, it is certainly a material. gquestion. I agree the
*gtatute should accurately state the law;" perhaps, though, in
the interests of some relief to c¢logaed calendars the law ought
to be changed.

Warm regards,

i e

~Heema T Py Sedvrd

: u A N P
HFS : jw

John H. DeMoully, Esqg.
Executive Secretary
California Law Revision
Stanford Law School
Stanford, CA 94305
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ADD TO PRELIMINARY PART ON PAGE 3 FOLLOWING FOURTH LINE
FROM TOP OF PAGE

1.

Psychologists Emploved by Nonprofit Community Agencies

Subdivision (d) of Section 2909 of the Business and Professions
Code authorizes a nmonprofit commumity agency which receives a minimum of
25 percent of its financial support from federal, state, and local
governmental sources to employ unlicensed psychologists to provide
psychological services to patients served by the agency. The unlicensed
psychologist must be registered with the Psychology Examining Committee
at the time of employmentl and must possess an earned doctorate degree
in psychology or in educational psychology or a doctorate degree deemed
equivalent by regulation adopted by the committee. The degree must be
obtained from the University of California, Stanford University, the
University of Southern California, or from another educational insti-
tution approved by the committee as offering a comparable program., In
addition, the person must have one year or more of professional experi-~
ence of a type which the commirtee determines will competently and
safely permit the person to engage in rendering psychological services.
In view of these stringent requirements and the need to provide protec-
tion to persons who utilize the services of nonprofit community agencies
for psychotherapeutic treatment, the Commission recommends that the
scope of the privilege be extended to include patients of the psycho-
logists described above.

The exemption from the licensing requirement is for a maximum of
two years from the date of registration.



TO IMPLEMENT TEE ABOVE RECOMMENDATION, SUBDIVISION (b) OF
SECTION 1010 SHOULD BE REVISED AS FOLLOWS:

1010, As used in this article, "psychotherapist' means:
* * * * *
{(b) A person licensed as a psychologist under Chapter 6.6 {com-
mencing with Section 2900) of Division 2 of the Business and Professions

6odes Code, or a person employed by a nonprofit community sgency who is
authorized to practice psychology under the provisions of subdivision

{d) of Section 2909 of the Business and Professions Code, or a person

licensed or certified as a psychclogist under the laws of another state
or nation,

Comment. Subdivision (b) of Section 1010 is amended to recognize
the possibility of treatment of a patient by a psychologist employed by
a nonprofit community agency (see subdivision {(d) of Section 2909 of the
Business and Professions (ode) or a psychologist licensed or certified
in another state or nation (see Section 2912 of the Business and Pro-~
fesgions Code).



