#39,160 8/29/77
Memorandum 77-53
Subject: Study 39.160 - Attachment (Property Subject to Security
Interest)

The Commission's tentative recommendation relaﬁing Eo the attach-
ment of property which is subject to a secur1ty.1nteteat, a capy of
which is attached to this memorandum, was distributed for comment this
summer, We have received comments from two pergons, Mr, Harold Marsh
(see.Exhibit 1) and Mr, Thomas Shardlow (see Exhibit 2). Professor
Stefan A.. Riesenfeld has prepared a response to Mr, Marsh's letter (see
Exhibit 4).

The purpose of the tentative recommendation is to revise. the pro=
cedures governing the levy of attaéhnent in order te recognize the priox
rights of a secured party with a perfected security interest, The
implementation of this policy iz somewhat complicated because of the
need to cast the necessary amendments in the terminology of the Commer-
cial_Codg and to take account of the various ways in which a ﬁecurity |
interest may be perfected in particular typés of property under the
Commercial Code. We suggest that you review the tentative racommenda~
‘tion. paying particular attention to Seetion 488.440, and then read Mr,
Marsh's letter and Professor Riesenfeld's response together. Professor
Riesenfeld's comments follow the order in which the yarious points are
raised in Mr. Marsh's letter. -

Notice of Levy to Account Debtor
The major defect identified by Mr. Marsh and recognized by Profea~

sor Riesenfeld is that Section 488.440 in the recommendation does not
provide for notice to the account debtor so that, when the gecurity
interest is satisfied, the acceunt debtor w11l make payments to the
levying offiéer rather than to the attachment defendant. See Exhibit 1,
p.2; Exhibit 4, pp.3~4 (points 5 and 6). As Professor Riesenfeld cor-
rectly states, the purpose of the recommendation is not to make the
pecured party a colleéting agent of the attaching plaintiff, but rather
it is to recognize the prior rights of the secured party while ensuring
that, when the sgsecurity interest is satiafied, any property in the handas
of the secured party will be turned over to the levying officer (usual-
1y) for the purpose of the attachment. It is not intended that the



account debtor of the attachment defendant should continue to make
payments to the secured party after the security interest is satisfied.
In order to prevent the account debtor from making payments to the
attachment defendant, a new subdivision (c) should be added to Section
488.440 (as set out on page 21 of the tentative recommendation) which
provides for notice of levy to the account debtor in certain circum-

stances.

{c) Promptly after levy and in no event more than 45 days
after levy, the levying officer shall serve the account debtor or
obligor obligated under the collateral, other than an obligation
evidenced by chattel paper or a negotiable instrument which is in
the possession of the secured party, with a copy of the writ and
the notice of attachment. The notice of attachment shall inform
the account debtor or obligor that payments should continue to be
made to the secured party until the security interest is satisfied
or socner released and that thereafter payments shall be made to
the levying officer. [Until the account debtor or obligor is
served as required by this subdivision, payments made in goed failth
to the defendant shall be applied to the discharge of the obliga-
tion of the account debtor or obligor to the defendant.] A failure
to serve the account debtor or obligor pursuant to this subdivision
does not affect the lien created pursuant to subdivision {(a).

Clarification of Secured Party's Dutles Upon Satisfaction of the Secur-
ity Ianterest

Mr. Marsh suggests (see Exhibit 1, p.2) and Professor Riesenfeld
concurs (see Exhibit 4, p.4) that the statute should provide for the
release by the secured party of uncollected payments to the levying
officer and for the delivery to the levylng officer of instruments,
chattel paper, and documents. Accordingly, subdivision (c} of Section
488.440 should be relettered and revised as follows:

{d) Except In a case described in subdivision (e}, the secured
party may collect the payments due from the account debtoer or
obligor obligated on the account recelvable, chese 1In actiom,
chattel paper, deposit account, negotiable instrument, or judgment
and may enforce or accept the return of tangible personal property
sold or leased. After the satisfaction of the security interest,
the secured party may deliver any excess property or pay any excess
payments or proceeds of the property remaining in the possession of
the secured party to the levying officer and may release uncol-
lected rights to payment and deliver any chattel paper or negoti-
able instrument in the possession of the secured party to the
levying officer .




We do not suggest including negotiable documents in this subdivision
because Section 48B.440 does not deal with negotlable documents. The
tentative recommendation does not propose to change the rules governing
the levy on negotiable documents which are subject to a perfected secur-
ity interest because possession of the negotiable document iIs the cru-
cial factor in determining the right to the goods in the possession of
the ballee. See the discussion on pages 7-8 in the tentative recommen-
dation,

Attachment and Future Advances

Mr, Thomas Shardlow raises some questions concerning the relation
between an attachment lien and a floating lien on accounts receivable
which secures future advances. See Exhibit 2, Mr. Shardlow suggests
that enactment of the proposed Section 48B.440 would impair the priority
of an unsecured creditor who has levied upon accounts receivable which
are subject to a future advances clause and recommends that the Commis-
slon consider providing that an attachment lien has priority over the
lien of a secured party on accounts recelvable which arises under a
future advances clause where money is advanced after the creation of the
attachment lien.

The staff recommends that no change be made 1in this regard ‘The
1ntent of Section 488, 440 is to recognize and clarify existing case law.
Section 488, 4&0 does not change the priorities between secured and _
qnsecured creditors as they are determined under the Commercial Code.
In our view, the pfiori;ies between secured and unsecﬁféd creditors afe
and ghould continue té Be determined by Cdmmercial Ccdeisectioh 9301¢4).
This section provides: | ' |

(4) A person who becomes a lien creditor while a security

"1nterest in perfected takes subject to the security interest only

to the extent that it secures advances made before he becomes a

lien creditor ovr within 45 days thereafter or made without knowl-

edge of the lien or pursuant to a commltment entered into without
knowledge of the lien.
This rule protects the priority of the secured partj for 45 déys (a 7
period derived from the federal tax lien law, I.R.C. § 6323) and for any
additional period during which the secured party does not have notice or

where the advance is made pursuant to a commitment that was made without

ﬁotice. See Ayer, The New Article 9 and the California'Commercial Code,
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21 U.C.L.A. L. Rev. 937, 965-68 (1974); H. Sigman, Attorney's Handbook
on Division % (Cal. Cont. Ed. Bar 1976) (discussion following Section
5301). We see no reason to reexamine the scheme of priorities estab-
lished by Section 9301(4) which became effective on January 1, 1976.

Levy on Pledged Securities

Mr. Marsh urges that the Commission consider providing for levying
on pledged securities. See Exhibit 1, p.4. Professor Riesenfeld agrees
with Mr. Marsh on this point. See Exhibit 4, p.5.

Section 488.410 in the Attachment Law provides that a security in
the possession of a third person (except for the case of an escrow under
the Corporate Securities Law or where the security has been surrendered
to the issuer) may be levied upon in the manner provided by Section 8317
of the Commercial Code. Section 8317 provides that a levy is not valid
unless the security is actually seized by the levying officer and also
provides for injunctive relief. Section 8317 1s set forth in Exhibit 3.
In this respect, Section 488.410 contlnues the substance of Section 541
of the interim attachment statute which was In effect from 1972 threough
1976. This method of levy of attachment 1s incorporated for purposes of
executlon by Section 688(b).

The Commission has several times considered this problem in the
course of preparing the Attachment Law and has previously decided to
continue the preexisting law 1n order to avoid any conflict with Commer-
cial Code Section 8317. Section 8317 has been varlously interpreted by
the few courts to consider the questlon of its effect on creditor's
remedies, We are not aware of any California cases on this 1ssue.
Decisions in Pennsylvania have interpreted Section 8317 literally with
the result that levies have been held to be ineffective without actual
selzure of the certiflcate held by the third person. See Neifeld v.
Steinberg, 438 F.2d 423 (3d Cir. 1971); DeShong v. Cody, 36 Pa. D. &
C.2d 109 {1964); Ellison w. Mitchell, 26 Pa. D. & C.2d 45 (1961);
Nederlandsche Handel-Maatschappij, N.V. v. Sentry Corp., 163 F. Supp.
800 (E.D. Pa. 1958); Loiseaux, Liability of Corporate Shares to Legal
Process, 1972 Duke L.J. 947, 958-59, However, in New York, it has been

————
held that, although garnishment of pledged stock did not constitute a

valid levy as agalnst a bona fide purchaser, it did entitle the sherilff
to poundage. Xnapp. v. McFarland, 462 F.2d 935 (2d Cir. 1972}. The
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court Iin Knapp also stated that UCC Sectionm 8-317 was enacted to protect
bona fide purchasers and not to determine what manner of levy suffices
to enforce the judgment as against the judgment debtor. It should be
noted, however, that New York law is distinct from California law in
that the pre-code rule that a levy is valid if it serves as an injunc-
tion against transfer has been applied in New York under UCC Section 8-
317 with the effect that the garpishment of a custodlan of stock under a
voting trust agreement has been held to be a sufficient levy to confer
quasi in rem jurisdiction over the owner of the stock. See Proteus Food
& Industries, Inc. v. Nippon Reizu Kabushiki Kaisha, 4 U,C.C. Rep. 961
(N.Y. Supp. Ct., 1968). We are unaware of any suggestion in California
that a garnishment creates an injunction against transfer.

It 1s generally stated that the reason for UCC Section 8-317 1is to
protect potential purchasers from the enforcement of a judgment credi-
tor's lien on the securities. If this is the only significant policy
behind the seizure requirement, then there is no reason to prohibit the
garnishment of gsecurities which are pledged or otherwise held by third
persons. As with a negotiable instrument, the garnishment of the third
petrson holding the stock certificate would make the third person liable
for the value of the property reached by the garnishment. See Sectilon
488,550 in the tentative recommendation attached hereto.

The staff recommends that Section 48B.410 be revised to read sub-
stantially as follows:

488.410. (a) Except as provided in Section 488.440, to attach

a security, the levying officer shall (1) serve the persen in

possession of the security with a copy of the writ and the notice

of attachment and (2) if the security is in the possession of the
defendant, take the security into custody.

{(b) If the security is not in the possession of the defendant,
promptly after levy and in no event more than 45 days after levy,
the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment.

{{c) If the security 1s not in the possession of the issuer,
promptly after levy and 1in no event more than 45 days after levy,
the levying officer shall serve the issuer of the security with a
copy of the writ and the notice of attachment.]

(d) A fallure to serve the defendant pursuant to subdivision
{b) {or the issuer pursuant to subdivision (c)] does not affect the
lien created pursuant to subdivision {(a).



It might also be advisable to amend Commercial Code Section 8317 by

adding an introductory clause cross-referring to the Attachment Law.
The specific references in existing Section 488.410 to escrows under the
Corporate Securities Law and to securitles surrendered to the issuetr may
be eliminated as unnecessary since they are covered by the general terms
of subdivision (a) of the proposed section.

The staff is not certain that proposed subdivision (¢) which pro-
vides for notice to the issuer (except where the issuer is the garnish-
ee)} serves any significant purpose. The corporation is entitled to
treat the registered owner as the person entitled to dividends, regard-
less of a pledge or levy. See Com. Code § 8207(a}; ! H. Ballantine & G.
Sterling, California Corporation Laws § 142,05, at 8-50 to 8-51 (4th ed.
1976). Under former law, when stock was levied upon by garnishing the
corporation, the creditor obtained a lien om the dlvidends that had
accrued or were to accrue. See Cates v. Consolidated Realty Co., 25
Cal. App. 531, 144 P. 301 (1914). 1In order to obtain the right to
dividends, a pledgee is advised to cause the shares to be registered in
the name of the pledgee if in fact the parties have agreed that the
dividends have been pledged. However, the staff believes it is inappro-
priate to attempt to provide that notice of levy to the issuer creates a
duty to pay dividends to the levying officer (assuming they have not
been pledged or that the security has been garnished in the hands of a
third person other than a pledgee) since the Commercial Code does not
create such a duty when a pledgee gives notlce to the issuer. See the
Comment to UCC Section 8-317. Presumably, the judgment creditor may
garnish the dividends in the hands of the corporation once the dividends
have been declared since the declaration creates a debt to the share-~
holder. See 1 H. Ballantine & . Sterling, California Corporation Laws
§ 142,05, at 8-44 to 8-45 (4th ed. 1976).

Another issue concerning levy on securities is raised by the possi-
bility of corporate shares not represented by a certificate. See lA H.
Ballantine & G. Sterling, California Corporation Laws § 215, at 10-117
(4th ed. 1976); ABA Comm. on Stock Certificates, Second Report {(Jan.
1977}, from 32 Bus. Law. 1183 (1977} (the proposed revision of UCC



Section 8-317 from this report is in Exhibit 3). Section 416(b) of the
Corporations Code authorizes such a svstem of issuance, recordation, and
cransfer of shares by electronic or other means. The staff does not
propose to deal with this potential problem until the nature of the
proposed revisions of Article 8 of the UCC is known.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Memorandum 7753

WARLS B CULEMAN

NEFER TO FILE NGMBER

July 5, 1977

Professor John H. DeMoulily
California Law Revision Commission
Stanford University

Stanford, California 94305

Dear John:

I have your letter of June 24, 1977 enclosing
the tentative recommendation of the Law Revision Commis-
gion relating to attachment of property subject to a se-
curity interest. ' '

It seems to me that the recommendation does not
meet all of the practical problems which will arise in
connection with such a levy upon property subject to a
security interest. Specifically, it seems to assume in
most instances that where the security interest is satisp~-
fied, payments will continue to be made to the secured

. party over and above the amount of the debt that the pro-

perty secures and that the secured party should then re-
mit these amounts to the Sheriff who has levied by gar-
nishing the secured party. There is, of course, nothing
which reguires the debtor-defendant to make any payments
to the secured party beyond the amount of the debt which
he owes to the secured party, and there ls nothing which
permits the secured party to refuse to release the secu-
rity interest once the entire amount of his debt has been
discharged. On the contrary, the secured party is re-
quired to glve such a release by the Uniform Commercial

WALTER 1 MOSEAMAN

TELBCOPEER.: {218} 624-0058
TELEX: §7-4508
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NOSSAMAN, KRUEGER & MARSH

Professor John H. DeMoully
Page Two
July 5, 1977

In this connection, it seems toc me essential

that several different situations be distinguished, and
it also seems to me to be improper to attempt to make the
secured party a collector of the debt of the levying
plaintiff.

Any statute on this subject should deal speci-

fically with the rights and duties of all three parties
in at least the following different circumstances: :

{a) The debt of the secured party is
pald in full by the debtor, and the security
interest thereby is discharged. In this in-
stance, presumably the law could provide that
the sescured party should deliver any tangible
property or negotiable documents or instru-
ments to the levying officer, but some method
mugt be provided to continue the perfection
of the levy with respect to any property ngt
in the posszession of ithe secured party where
the security interest has been perfected by
filing or without either filing or possession.
At this point the secured party certainly can-
not be further involved in the dispute between
the plaintiff and defendant and is required to .
furnish a termination statement to the debtor
by the UCC. :

(b) The collateral, whether or not in the

" posgession of the secured party, is sold on

foraclosure. In this situation, presumably it

"should simply be provided that any proceeds:

reallized over and above the debt owed to the
secured party should be ramitted to the levying
officer rather than to the debtor as provided
in Section 9504(2) of the UCC. It ims alsc es~

" sential that a provision be included stating
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that the right of a secured party to have a
foreclosure sale and to sell free of the at-
tachment lien is not impaired.

{c) The right of the secured party undetr
Section 9505(2) of the UCC to propose to the
debtor that the secured party retain the col-
lateral in satisfaction of the obligation must
be specifically dealt with and the rights of -
the attaching creditor in that circumstance
Bpecified, Possibly the attaching creditor
coiuld be treated as a subordinate secured
party who has given written notice of a claim
of an interest in the collateral under that
section and who is entitled to object to the
proposed retention, which objection reguires
that the secured party proceed with a sale.

(d) The situation where the debtor re~
quests a release of collateral even though the
debt has not been paid and the secured par'ty
iz willing to give such a release {perhaps of
only a portion of the cvollateral where he re-
gards the amount remaining as sufficient secu-
rity) must also be conglidered.

It seems to me that the foregoing problems, and
there are undoubtedly many others that will surface on
further study, indicate that insufficient thought has
been given in the proposal to what happens or may happen
after the writ of attachment 1is levied on the equity of
the defendant in property subject to a security interest.
At the time of levy, of course, it is easy to say simply
that the secured party has a first lien and the attaching
creditor has a second lien; and in the event of a bank-
ruptey, for example, 1t will be easy to recognize their
priorities in that order. In other eventualities, how-
ever, the rules requlating this tripartite relationship
must be carefully considered. It is true that these
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problems may already exist without any definitive answer,
since there is nothing in the present law that would pre-
vent a levying creditor from garnishing a pledgee, for
example, to levy upon the equity of the pledgor in the
collateral. 1In fact, the California cases have clearly
recognized this as a proper method of levy in that cir-
cumstance. However, if the entire subject is to be
codified, such problems certainly should be specifically
addressed.

In considering these problems, it seems to me
that the overriding principle must be that it would be
improper to impose upon the secured party any burdens or
any additional duties to the attaching creditor, except
perhaps to deliver the property or the proceeds in excess
of his debt to the levying officer rather than to the
debtor, since the secured party has had nothing to do
with the plaintiff,

In considering this entire subject, the deci-
sion which was made in Section 488.410 of the Code of
Civil Procedure to prohibit any levy upon pledged securi-
ties should certainly be reconsidered. 1 have never seen
any attempt to justify this decision, which is contrary
to the cases under Section 8317 of the UCC holding that
that section does not prohibit a levy upon the eguity of
a pledgor of securities by garnishing the pledgee., If
this rule were extended to the levy of a writ of execution,
and there does not seem to be any argument for a distinc-
tion between a writ of execution and a writ of attachment,
it would create an exemption Erom the debts of the owner
for all margin accounts in the State of California and
all corporate stocks and bonds pledged to banks or other
lenders. Such wealth must amount in the aggregate to
hundreds of millions of dollars. Such a rule could only
be described as unconscionable.

Since it is recognized in the present statute
and in the proposal that it is appropriate for an attach-

»
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ing creditor to levy upon the equity of the owner of a
pledged negotiable instrument or a pledged negotiable
document, what argument can be made for immunizing the
equity of the owner of a pledged security from legal
process? If the reason is suppose to have somethling to
do with protecting the negotiability of the security,
why isn't it equally applicable to negotiable instru-
ments and documents? If the alleged reason has nothing
to do with negotiability, what justification 1is there
for distinguishing between a pledged diamond ring and a
pledged stock certificate?

Since it is now restudying the entire subject
of a levy upcn property subject to a security interest,
the Commission should address these questions and, if
this exemption 18 to be continued, 1t should at least
state why it belleves it appropriate. I realize that the
contrary rule may create problems for brokers or banks
which held such securities in pledge, but no more sc than
for a lender who holds a pledged negotiable instrument or
document. AS suggested above, the statute should care-
fully spell out the duties of the pledgee where such a
levy is made and should aveoid imposing upon the pledgee
any substantial burdens, since he ia a stranger, to the
controversy between the plaintiff and defendant.

I hope that the foregoing comments will assist
you and the Commission in further conslderation of this
subject. I would urge that after further study a new
tentative -recommendation be published which deals with
these problems and that comments be actively solicited
from persons who are intimately conversant with Article
9 transactions and particularly with the problems of fore-
closure and enforcement of security interests,

e et 4 L
HM/ma //harold Marsh, Jr.

ce: Members of the California
Law Revision Commission
Members of the Executive
Committee, Business Law
Section
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VERNON EDWARD MURRAY

© PROFESSIONAL CORPORATION

July 20, 1877

CALIFORNIA LAW REVISION COMMISSION
Stanford School of Law
Stanford, California 94305

REFERENCE : Tentative Recommendation
Relative to Attachment of
Property Subject to Security
Interest

Gentlemen:

I suggest that the relationship of proposed C.C.P.
Sections 488.40 to the common floating lien situation be
expressly dealt with in the proposed law or a_comment thereta.

Here is the problem as I envislon it: Assume that
a defendant's accounts receivable are subject to a security
interest which covers after-acquired accounts receivable and
which secures future advances. Let us further assume that
the secured party has arranged to loan 80% of the face value
of the receivables to the defendant and that at the moment
of levy the defendant has $100,000 in collectable accounts
receivable subject to a perfected security interest in the
amount of 580,000.

One would expect that the levying creditor would
be able to reach the $20,000 "equity" in the accounts receivable,
A careful reading of proposed Section 488.40 indicates that
this will not be s0. Consider the following situations:

A, The accounts receivable continue to be
"turned over": Under this situation the secured party would
continue to collect accounts receivable, applying them _
toward its security interest and "loan" the defendant additional
sums up to 80% of the accounts receivable. Since the security
interest is never satisfied, there is no "excess property or
excess payments” to deliver to the levying officer. Presumably
after 90 tc 120 days the receivables which were levied on
will be gone, the creditor will have nothing while the
debtor will have been able to utilize his recelvables as if
there had been no levy at all.

BROADWAY PLAZA - 700 S FLOWER ST, SUITE 2200 L0S ANGELES. CA. 90017 . 2I13/680-2280
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B. The accounts receivable are liquidated.

The above example assumes the the levy does not give the
creditor an interest in after acguired accounts receivable
assigned to the secured party. Even assuming that it does,
the creditors interest can still be defeated. Assume that
after the levy the debtor stops financing his receivables
through the secured party. If the secured party ig willing
to continue to loan based on 80% of the outstanding accounts
receivable, eventually there will be (for purpose of illustration)
$100 in receivables cutstanding subject to an 80% secured
interest. The creditor's $20,000 equity has now become
$20.00.

C. The amount financed is restricted: As a
special Instance of the above example, assume simply that
the defendant cuts the amount of his receivables being
financed from $100,000 to $50,000. The eguity in receivables
subject to the lien has been reduced from $20,000 to $10,000!
Attachments are the most common where a business cannot
{rather than will not) pay ite debts. However, if proposed
Section 488.440 is passed, the creditor's ability to salvage
what he can get of a failing business may be severely restricted.

Recommendation: None of the abovementicned
situations could occur 1if the law were to provide that,
notwithstanding any future advances clauses, any monies
advanced after the levy would be secured by a lien second to
the lien of attachment. Alternatively, at a minimum, the
law could provide that the levy gives the creditor a lien
upon after acquired property being collected by the secured
party.

I would appreciate it if you would put me on your
mailing list for all materials related to this particular
study.

Sincerely,

YERNON EDWARD MURRAY
PROFESSIONAL CORPORATION

kw¢;\\&ﬁnﬂa)gi,Kﬁg;ﬂ$AngJmm§_i
By

Thomas E. Shardlow

TES:sl



Memorandum 77-53
EXHIBIT 3
Comnercigl Code Section 8317 and a Proposed Revision

§ 8317. Atiachment or Levy Upon Securily. (1) Nn attach-
ment or levy upon a securily or any share or olher interest ovie
drnired Lherehy which is outstanding shall be valid until: (0) the se-
curity is nciudly seized by the oflicer muking the attachiment or levy,
or (1} in the case of a security held in eserow pursuant 1o the provi-
siong of the Corporate Sccarities Law, o copy of 1he writ and a nolice
that the securities are attached or levied upon in pursuanee of such
writ is served upon the escrow hiolder; but i security which bas been
surrendered to the jssuer may In altached or levied upon al the
Source.

(2) A creditor whose debtor is the owner of @ security shall be
enlitted to such aid from ecourts of apupropriscae jurisdiction, by injune-
iion or otherwise, in veaching such seciwity or in satisfying ihe claim
by means thereof as is allowed ot Inw or in equily in regard ta prop-
erty which cannot yeadily be altached or levied upon by ordiniey fepsad
process.  {Slals. 1961, c. 819, § 8317.)

Californin Code Commend
By John A, Behw vad Chavles A, Hillioms

Prior Californla Law

1. There are two views of the
effect of subdivision (1) on priar
California law,

tisibly grels amythine by a purport-
il Tevy withoul seizing the scror-
ity. An Ulark v. Weslern Feeding:
Co, 10 4l App2d 727, 52 1%.2d
YL 24 Dist, 19351 the court held

The Northern Suabcommitice of thit since T} tnfer the USTA
the Staie Bar Commitiee o Article ax adopled in California the frans-
[ Division] B stated that there was foree of a duly imdorsed stoack cer-
no practienl chango: tificate prevailed over an excention

“['This scction} provides for ihe
manpner of atiachment or levy upon
A xecurity, In offeet, pubsoelion
{1) provides that no such levy is
valtd until the securily has actuad-
Iy been seized.  However, a gecur-
ity which haa been sureendered to
the fssuer may be levied upon st
the souree.. It is not enlirely free
from doubt as to whelher, as o
practicnl malter, this changes
California law. Cnde of Civil Pro-
cedure, Section G42(4) purperts to
provide that a levy is perfecied by
leaving » copy of the writ and no-
tice with an officer of the issuer,
On the othoy hand, Section 2477 of
the Corporulions Code [(UUNTA)
provides thal a corporafion shali
not be compelled 1o izsuc a new
certificate for shares until tHe ofd
cerlificate is surrendercd. This, of
course, raises the question as {o
whether a judgment creditor ac-

purchazer of 4 regislered owner'™s
inferest, This was o dypieal silu-
ation in which the securily wag nol
seized, bul lhe sherild served n
wiit of execaiion on the corpora-
tion.  In Kghi of the purpose of
the USTA, ns weli as the modern
trend to make the stoek eertificndes
themselves the cantrolling jondicia
of Litle fo The zhares, the Clark
eage geems corree!t. A similare
poihil of Liw ig now being litigatod
and i Defore the California Su-
prenwe Courlk in two enases which
have been ¢ombined for hearing.
Reynolds v Revnoldy, 4 Cal R,
464 (1s0 Bisdl 1965, petidion for
hearing granted und case frans-
Terred, June 22, 1960, [Hoolpnte:
Bubsequent o the writing of this
report, The Supreme Court of Lthe
Stade of Califormia b held that a
corpornlion iy nol yegquired 1oopss
sue a new certifivate until the old

o



cerbificale is syrrendereid, Roye
nolds v. Reynoldy (Sept. 21, 1960
B4 AC B33 Theretore, adoplion
of Scection 18417 {5417] will net
ehaitgee the law of this sinte. ] Res
pardless of the conrl's docision in
these ensen, The theory of the U0
word appear to he [he only prrae-
tical apprawch 14 the problem. in
nwdern commereial practice”
Rixilt Progress Repard to the Lep-
tslattire by Senade Fiet Fieling
Comgnitice ot Judiciary  (1459--
1961 Purl 1, The Uniform Comi-
mereigl Code, D, SH1L

The Legisltive connsel in Califor-

nia Annelations {o the preposed UOC

1ook The posilion prior to the decision
it the Reynolds cuse thal there win
A change s
“Fhia section repre \E‘!lf“- a Atb-
stantizd chanpe in the California
provedure in Lhat winler (0.0.C. Lhe
levy i valid ondy when (The secu-
rity "ig artuaily senead' whereas un-
der the Culde of Civil Precedure,
Section 542041 the lovy is perfeet-
ol by leaving & eopy of the writ
_and @ aatice with oflicer of lssting
corporadion. For obd (lifernia
ritles on priorvity of atiachment see
Nuttonul Bauk of the Puaeific v,
Wealern acife Radlweay, 107 Cal,
673, 108 Puae. 670" Sixth Prop-
ress Report. do the Tegishdure by
Senafe Fael Pimbing Conmittee
on Judiciary (19001061 Part 1,
The Tiniform Commercint Code, p
121,

I the dight of He Revnolds ciase
hoteting thal wnder preor Loy a cor-
portinn weed ol tssie o onew cop-
tifieate wrdil the old one s surren-
depod, thep sy o prietical mitier a
tovy umfer Code of Civil Proecilure
B o204 gservier npan an oflicer
walhiaud acluad -cianre ) was melfee-

Five. It would then follow that sub-
division {1; providing fer actual
setzure dooy not change California
Livw,

2. SBubdivision (2) is new. See
Mhrinl Comment 1. This subdivi-
sint eonlinues the rule under seclion
14, DSTA. This seclion wna not
adepled s u parl of the California
version of the USTA.

Changes from U.C.C. (1962 Oficial

Texi}

8. Nulnlivision (1) was changed
in the Californi version frem the
Mhcial Text as Tollows:

“No atlachmont or levy upon a
agecurity or any share or other in-
teredl evidenessd therchy which ia
nalatanding shall be valid antil:
1) the security is aclually seized
by the officer making the attach-
meni or levy, ar ih} iu the case of
a seeur IH’ }u-hl m CRCFOW puruuant
tu ‘the ]rrn\'l-uolm uf the ¢ til‘pﬂ?‘dll'
Se umiu-q | Law, o 'orw of the wnt

and o nulm th.u the -:nurnna m{.

;l”!‘l( hed o ur T levied upant in pllr~

nnes ni qm b uut iy wru-d 4 upon
The eserow hobder; but a » mmny
“which has been sitrrendered Lo the
issucr may he allached or fevied
uprn al the spuree”” »

The amendment was recommenched
By the Marsh and Warren Report as
a resplt al o suggestom Ly the Attor-
ey Goenernl thal the OMeial Text
wonlid not adequitely cover the case
nf devy upoar seenrilies held in eserow
nneder the Corporale Seciritics Taw,

“The proeedure of seigare of the
vertificale to makone o levy tpon
securdios o omprwelical mothe vase
of securitics hehl in eseraw wander
the Corporale Securities Act, sites



thia would permit them fo be faken
from the possession of the esvrow
holder and sold froe of the eacrow
upon exceution sale, contrary o
the provisions of ihe Corporate
Securitivs Acl. The Janguage #ug-
peded in (b)) ix adapted Cram sub-
divigion 6 of § H42 of the CCP,

dealing with a levy upon personal
praperty in Lhe passession ol one
cther than the judgment delifor.”
Sixth rogress Report to the Tog-
islature by 1the Rennte Fact Find-
ing Committee onJadiciary (19549

19613 Part 1, The Uniform Com-
mvrcial Code) p. 544,

Uniform Commercinl Code Comment

Prior Uniform Statutory Provision:
Sections 13, 14, Uniform Stock Trans-
fer Act.

Changes: Rephrased for clarity.

Purpores of Changes:

1. In dealing wilh investment sp-
curilies the instrument ilzeif is the
vital thing zaud therefore & valid
levy canhot be made unless ail pos-
gibility of the security finding its
way into n transferee’'s hands has
been removed. This can be aceom-
plished only when the security has
been reduced to poasesasion by n pub-
lic officer or by the issuer. A holder
who has been enjoined eun still trans-
fer the security in contempt of court.
See Overlock v. Jerome Portland
Copper Mining Co., 29 Ariz. 560, 243
P. 400 (192683, Therefore, although
injunctive relief is provided in aub-
section (2} so that credilors may use
this method {o gain control of the
seeurity, the security itacll must be
reached to constitule n proper levy.
The method used in Hodes v. Hodes,
176 Or. 102, 165 P.2d 564 (1945),
where the Oregon court chjoined the
transfer of & securily in n safe de-
posit box in the state of Washinglon,
direeting a copy of the writ to he
gerved upon the issuer, glthough not
operative ns an effective levy, is a

niethod of renching the sceurity ap-
proved by the secetion,

2, An attachment filed at the §s-
suer’s ofice against the shares repre-
senled by the security on Lhe booka is
incfleetive unless the sccurity iself
has been surrcndered to the issuer.
The cnse law holdings that priorily
in time of transfer or attachment
governed the vididily of the levy are
rejected under this Article ns under
the Stock Transfor Act. See for ex-
ample, National Bank of Pacific v.
Western Pac. R. Co., 167 Cul. 573,
108 P. 676, 27 L.R.ANS, 987, 21
Anp.Cas, 1391 (1910).

3. This scction deals with the
problems of attaching or levying
credilors and prevents such persons
from sceuring rights paramount to
those of purchasers who have actunl
possession of the security  IL does
nol apply in cases where i povern-
moental agency, for reasons of public
safely or the like, seeks 1o confiscale
seeurilies.  See, for example, the
gituation in Silesian Ameriean Corp.
v. Clark, 232 118, 469, 48 5.4 179,
42 L.Ed 81 (1947), upun which tihis
seclion hay no hearing.

Definitional Cross Heferences:
“COreditor”. SBection 1— 20l
“Tsauer™. Scclion 8- 201,
“Securily”’. Scetion B--201
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PROPOSED REVISION OF UCC SECTION 8-317 FROM

ABA COMMISSION STOCK CERTIFICATES, SECOND REPORT (JAN. 1977)

" Section 8-317. Creditors’ Rights, [Attuchment or Levy Upoa Security.]
(1). Subject to the exceptions in subsections (3) and (4), ho attach-
ment or levy upon a certificated Security or any share or bther interest
jevidenced) ted thereby which is outstanding shafl be valid uatl)’
the security ix actually seized by the officor malking the atiachment or lsvy
but a certificated securiiy which has been surrendered to the issiier may
be [atiached or levied upon at the source] reached by s creditor by legal
%_oesu at the issuer’s chlef executive office,

2} Anuncertilicated security reghitered in the tame of the deblor may
not be reached by a creditor except by legal process at the issner's chief
executive office. -

(3} The interest of a debior in a certificaled security which is in the
possession of a secuted parly not a financisl intermediary or in an uncet-
tificated security registered in the name of & sccured parly fol & inancial
Intermediary or in the name of a nominee of such sccured party may be
reached by & creditor by legal process upon the secured party.

(4) The interest of a debtor in a certificated security which is in the
posseasion of or regisiered in the name of a financial intermediary or in an

ted securily registered in the name of n financial intermediary
may be reached by a creditor by legal process upon the financisl intez-
mediary on the books of which the interest of the debtor appears.

{5) Unlew otherwise provided by [aw, a creditor’s lien upon the interest
of 'a debtor in a security obtained pursuant to subsection (3) vr (4} shall
1ot operate aa a restraint of the transfer of such security, free of the lien, to
2 tbizd pariy for new value, bul, in the event of such transler, such fien shall

fo the proceeds of such transfer in the hands of the secured party or
i Interm subject to any claims which have priority.
(6} [(2)] A creditor whose debtor is the owner of & security shall be
. emtitled to such aid from courts of appropriate jurisdiction, by injunctlon or
otherwise, in reaching such security ot in satislying the claim by means
thereof us i allowed at law or in equity in regard to property which canaot
readily be [attached or levied upon] reached by ordinary legal process.

Explanation of Changes

Tits section has been substentiaity rewritten and expanded, not only to pro-
vide for the rights of creditors of the cwnars of uncertlficated securitias, but
Klen 1o provide expressly for remadies against the interest of dabtors in certifi-
aecuritios which are not within ths dabtor's control. It Is one of the few
lons in thin reviston in which it is intended to extend the coverage of Ar-
# 33 to certificated securities.

1) sintes the rule of the present statute for certificated a».
provides that e creditor's lian upon a certificatad security is not
until setual seigure. The chief justification for this ruie is the protection
from ihe deblor. The ruie is entlrely appropriste when the se.
(vithin the detitor’s camtrol. Whaen the debtor doss not have such control,
has no funchien,
" THerpresent statule recognizes & aingle exceution ta the rule whers the -
has besn aurremdeced to the issusr. New subsection (1) Inciudes this
i oxprotaly provides that such a securily can ba resched by
the lestur ot s chief sxecutive office, replacing the cryptic phrase “st
stouss.” The most logical place to serve the Issusr would be the place
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whers the transfer records are malntalined, but thet location might be difficult
_lt identify, sspeciaily when the saparste sismants of a computer astwork might

shtuated In diNersnt places. Tha chist sxeculive office Is selected as the
Sppropriate place by snalogy to Saction 9-103(3)(d).

Subsection (2) provides that process upon the Issuer ix the oniy method
“Mor 8 cragitor 1o resch an uncertificeted security registersd in the name of the
debtor This conclusion was reached with some reluctance since it requires «
creditor 1o institute legal action and/or a debior to detand that action In a
jurisdiction which may have no’refationship to either of the parties or the
dispute other than the happenstance that the debtor owns a security of the
particuiar issuer. Nevertheless, attempts to formulete a procedure by which
oven & judgment creditor could effsctively reach his debtor's uncertificated
securities without such legal action resulted in what sesmed to bs an intolersble
burden for issuers.

Subsection (3) provides a second exception toc the ssizure rude when a
certificated security is in the possession of a secured party. In such & gase, an
affective lien can be astablished by service on the secured parly without de-
twiving him of his possession. This section does not attempt to provide for
rights as between the creditor and the secursd party, as, for sxample, whether
ot when the secured party must liguldate the securlty. For essentially the same
reasons, subsection (3) also covers the case where an uncertificated security
has basn transferrad Into tha name of » secured party sither at the inception of
the icen ar therealter,

Subsertion (4) recognizes that cerlilicated securities are freguently haid ln
#ceoust for customers by banks or brokers and that such securities may be
registered nof only in the name of the debtor but, more commaonty, In street or
olher yominee nama. Additionally, In such cases, the securlties may have bssn
commingled, repledged or deposited so that no particutar security could be

as that of the debtor, The subsection provides that the debtor's ac.
couynt &mpbe reached by process upon the entity upon whose books the interest
of4h@inbror appears. This appears to be the most sffective way of preventing
Hietrgnster of the debtor's interest and thus protecting the creditor. It is only
tiat sniy that is aware of the debtor's interest, irrespective of where the se.
curihes are located or in what name they happsn to be registered. For the
same rfeason, subsection (4) alsc covers the case whers uncertificated securities
are pegisiered in sireet name,

Saubwaction (5} expressly provides that securities in which the debtot's In-
le Pached pursuant to subsections (3) or (4} may ba transferred for new
val of the creditor's ilen, but, when 2nd i thay are, that ths len will be
tr-\;lﬂed to the procerds. Mothing in subsaction (5) is intended to validate
any irhssier that would otherwise constitute 8 fraudulent conveyance, Further-
mdre Sufgertion (5) is expressly subject to the procedural laws of the states
and VIMpt hias been made to prescnibe the consequences of obtaining such
& Jwn oVEyg procedures for its enforcement.

(erms to describe creditor's process have been avoided in this
s# Th*8 section is not intonded o have any affect on the avaligbility of
gactsame  nr similar third party process #8s a pre judgment or post-judgment
ren’q_ wch. matters are o proper concern of the procedural rules of iha
siabmy Siject. of course, to constitutional limitations.




Memorandum 77-53 #39.160

To:

From:

Exhibit 4

California Law Revision Commissicon

Stefan A. Riesenfeld

¢

Mr. Harold Marsh's letter of July 5, 1977 discussing

the Commission's tentative recommendation relating to

attachment of property subject to a security interest

was transmitted to me for comment., I am happy to comply

with

your request.

The gist of Mr., Marsh's criticism can be seen in

the following statement:

" [The recommendation]...seems to assume in
most instances that where the security interest
is satisfied, payments will continue to be
made to the secured party over and above the
amount ©f the debt that the property secures
and that the secured party should then remit
these amounts to the Sheriff who has levied
by garnishing the secured party. There is,
of course, nothing which requires the debtor-
defendant to make any payments to the secured
party beyond the amount of the debt whigh
he owes to the secured party, and there is
nothing which permits the secured party to
refuse to release the security interest once
the entire amount of his debt has been dis-
charged. ©On the contrary, the secured party
is required to give such a release by the
Uniform Commercial Code."

In my opinion Mr. Marsh misconstrues the objectives

of the recommendation and indulges in some legal propo-

gitions which are quite inaccutrate. He raises, however,

matters which call for clarification in §488.440.
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1. The proposed draft does not assume that -the
secured party will receive payments after the secured
debt has been pald in full, except in specific circum-
stances discussed below. Least of all, does the'draft
agsume that such payments will be made or required

from the debtor-defendant. 1If at all, such payments

will be made by an obligor of the debtor {an account
debtor}.

2. 'There are instances where the secured party
will and must receive payments from a thir& party in
excess of the secured debt. These instances are, e.g.

a. cases where the obligation assigned as security
{to use the pre-Code terminology} involves an indivisible
payment in excess of the secured debt. The granting of
& security interest in an account receivable may be in
the nature of a partial assignment (e.g. a debt of
$10,000 is assigned as a security for a debt of %5,000}.
The rules against splitting causes of action'entitle
the obligor of the assigned debt to make a payment of
the whole sum to the assignee.

b. cases where the right'to paymenté are evidenced
by instruments and chattel paper. The cbligor must make

the payments to the holder.



)

3. It is incorrect that the Uniform Commercial
Code requires the "release® of the security interest
once the secured debt is discharged. The U.C.C.
requires issuance of a termination statement (UYCC §9-404)
The debtor can require a "release" of the security to
the grantor of the security interest only, if such
release does not impair intervening junior rights,
including rights under an intervening levy,

4. The purpcsge of the recommendation is to protect
and recognize the superior rights of the secured party
but this purpose should not impair the rights of junior
parties. This reapect for the rights of junior parties
may prevent a release of the collateral to the debtor
or the debtor's debtor. This was exactly what Axe v.

Commertial Credit Corp, 227 CA 2 216, 3B Cal Rptr. 558

(1963} decided and what is sought to be codified by the
recommendation (see text of recommendation to Ftn. 7).

The Code does not change these rules but rather recognized
them in §9-311.

5. I agree with Mr. Marsh that §48B.440 (b) and {c)
shotld be clarified to prevent a misconstruction. The
levying creditor is entitled to the rights of the debtor-
defendant in the collateral, i.e. the rights to a surplus
remaining after foreclosure, the rights to redeem, and

the right to the remaining collateral after satisfaction

of the security interest.
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Por that reason the party obligated under the
cocllateral should receive notice of the levy under
subsection (a), such notice speclfying that any pay-
ments not made or to be made to the secured party must
be made to the sheriff and not to the defendant. This
provision should be part of (b) in analogy of §488.400
{(c). This notice, however, is only required where the
obligation is not evidenced by an instrument, document
or chattel paper in the possession of the secured party.

I also agree with Mr. Marsh that §488.440 (c)
should be clarified by providing specifically that the
secured party may release all uncollected rights to pay-
ment to the sheriff and deliver to him all instruments,
documents and chattel paper.

6. Turning now to the specific points }a) to (d)
raised in the Marsh letter:

ad {a): I do not understand what is meant by a
method to continue perfection of the levy. Perfection
applies only to consensual security interests under the
Code, not to levy liens. The notlces to the secured
party and to the obligor should suffice to create a
valid levy lien, which remains effective upon delivery
of tangible property, chattel paper, negotiable docu-
ments and instruments to the sheriff after the security

interest is satisfied. The right to a termination
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statement has absolutely nothing to do with the rights
of a junior lienor, at least so far as I can see. 1f
the collateral is in the hands of the debtor-defendant
the security interest remains perfected despite of the
levy, and will remain super;or to the levyy lien.

ad {b): This matter 1s taken care of in §488.440
{c). The word "may" 1ls used, since the garnishee may
retain the property in trust for the crediter. A formal
amendment of UCC §9-504 or a provision that a foreclosure
of a senior securlty interest closes out a junior lien
seems to be unnecessary.

ad (c): A provision giving the levy ilenor the
rights under Section 9505(2} seems likewise to be unnec-
essary though not harmful,

ad (d}: After the levy the debtor-defendant is not
entitled to a release except to the levying pfficer. I
see no virtue in a sgpecific rule to that effect in
addition to §489.440 [(¢), as clarified.

7. §488.410 (which supposedly tracks Qith Ucc B8~-317)
was many times before the Commissicon. As I stated often
before,1 wholeheartlly agree with Mr. Marsh, but the
views of former commission-member Gregory have persuaded
the Commission to the contrary. Perhaps the forthcoming
revision of Article VIII by the ALI will produce a more

reasonable approach.
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#39.160 : 6/10/27

STATE OF CALIFORNIA

CALIFORNIA LAW

REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

ATTACHMENT OF PROPERTY SUBJECT TO SECURITY INTEREST

CALIFORNIA LAW REVISION COMMISSION
Stanford Law School
Stanford, California 94305

Important Note: This tentative recommendation i1s being distributed
80 that interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission. Any
comments sent to the Commission will be considered when the Commission
determines what recommendation, if any, it will make to the California
Legislature. It Is just as Important to advise the Commission that you
approve the tentative recommendation as it is to advise the Commission
that you object to the tentative recommendation or that you belleve that
it needs to be revised, COMMENTS ON THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN AUGUST 15, 1977.

The Commission often substantially revisee tentative recommenda-
tions as a result of the comments it receives. Hence, this tentative
recommendation is not necessarily the recommendation the Commission will
submit to the Legislature,




#39.160 6/10/77

TENTATIVE RECOMMENDATION

relating te
ATTACHMENT OF' PROPERTY SUBJECT TFO SECURITY INTEREST

BACKGROUND

Upon the enactment of the Commercial Code, the broad property
categories of the common law were replaced by a set of carefully defined
types of property. The Attachment Lawl employs the new Commercial Code
terminology and contains detailed provisions for the manner of levy om
each of the various categories of property under a writ of attachment.
These provisions were designed to provide an orderly means of obtaining
a lien on the defendant's interest in property subject to attachment,
regardless of whether it is tangible personal property in the possession
of the defendant or of a third person or whether it is an account re-
ceivable, chattel paper, chose in action, deposit account, negotiable
document, negotiable iIinstrument, or judgzment. These sections typically
provide for seizure of tangible personal property in the hands of the
defendant {except in a few situations where a 1lden on the property is
created by service) and for service on the person obligated to the
defendant or holding the defendant's property.3 Where an obligation of
a third person to the defendant is garnished by service of a copy of the
writ of attachment and the notice of attachment, a lien is created om
the property4 and the garnishee i1s liable to the plaintiff in the amount

5
of the defendant's property interest under the third person's control.

| Code Civ. Proc. &% 481.010-492.090. Except as otherwise noted, all
citations are to the Code of Civil Procedure.

2. See Sectlons 488.310-488.430.

3. 4 detailed discussion of the levy procedures applicable to specific
forms of property is presented infra. It should be noted that the
defendant is given notice of the levy in every case, but this
notice is intended to alert the defendant to the action against his
or her property and does not relate to the creation of a lien on
the property.

4, Section 488.500.

5. Section 488.550.



Rights of other third persons may be asserted through the normal chird-
party claims procedure.6 deither the Attachment Law nor prior statutes
prescribe levy procedures that take account of the prior rights of
secured parties in property sought to be attached. Consequently, the
attachment statutes have been technically deficient in that they purport
to allow the plaintiff to reach property subject to a perfected security
interest by garnishing the account debtor or obliger rather than the
secured party.

The courts have occasionally been called upon to decide the rela-
tive priorities of attaching plaintiffs and secured parties. These
decisions hold in general that a secured party with a perfected security
interest in collateral involving a bailment or the indebtedness of an
account debtor to the defendant is entitled to the disposition of the
collateral, including the collection of payments due thereon, without
interference derlving from a subsequent levy of attachment by the plain-

t1ff on the defendant's interest in the pledged property.?

RECOMMENDATIONS
The Commission recommends that the substance of the decisional law
regarding the rights of secured parties with perfected security Inter-
ests as against attaching unsecured creditors be codified in the Attach-
ment Law.a To accomplish this, the levy procedures should be revised sc
that, in most situations where there is a prior perfected security

interest in the property, the priority of the secured party will be

6. See Section 488,090 (incorporating third-party claims procedure
applicable after judgment).

7. S¢e, e.g., Pulssegur v. Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d
830, 831-32 (1964)- Dubois v. Spinks, 114 Cal. 289, 294-95, 46 F.
95, 96 (1896): Deering v. Richardson-Kimball Co., 109 Cal. 73, &4,
41 P. 801, 803-04 (1895} Robinson v, Trevis, 38 Cal. 611, 614-15
(1896): Axe v. Commercial Credit Corp., 227 Cal. App.2d 216, 220-
23, 38 Cal. Rptr. 358, 563 (1964); Crow v. Yosemite Creek Co., 149
Cal. App.2d 188, 308 P.2d 421 (1957).

8. The recommended provisions are consistent with the terminology and
rules relating to secured transactions under the Commercial Code.
See Com. Code 5% 9101-9508 and related provisions in other divi-
sions of the Commercial Code.



recognized without the need for the secured party to make a third-party
claim.9 Equally important, the person obligated to the defendant on the
pledged property or holding pledged property should not be forced to
make payments or to turn the property over to the levying officer pursu-
ant to the writ of attachment while the obligor or ballee is primarily
cbligated to the secured party.

Specifically, the Commission recommends that the levy procedure in
the Attachment Law be revised to take account of the paramount Interests

of secured parties in the following manner:

Accounts Receivable and Choses in Action

An account receivable10 or chose in actionl1 is levied upon under
the Attachment Law by serving the account debtorl2 with a copy of the
writ of attachment and the notice of attachment.13 Service on the
account debtor creates a lien on the attached property.14 After levy,
the account debtor 1s freed of the obligation to make payments to the
defendant and is discharged to the extent of payments made to the levy-

ing officer.l5

The account debtor remains liable, however, 1n the
amount of the obligation that is not paid over.l6

These provisions should be revised to provide that, where the
account receivable or chose in action to be levied upon 1s subject to a

perfected security interest,l? levy is made by serving a copy of the

9. To the extent relevant to this discussion, a security Interest is
perfected, depending on the type of collateral involved, by filing
{(eoods, negotiable documents, chattel paper, accounts, or general
intangibles} or by taking possession {goods, negotiable documents,
chattel paper, instruments, or money). Com. Code 5§ 9302, 9304,
9305. The lien of an attaching plaintiff (a '""lien creditor’ under
Com. Code § 9301(3)) has priority over an unperfected security
interest. Com. Code % %301(1)(b). The debtor's interest in col-
lateral subject to a perfected security interest is specifically
made liable to attachment. Com. Code % 9311,

10. See Section 481,030 ("account receivable' defined).
11, See Section 481.050 ("chose in action' defined).
12, See Section 481.020 ("account debtor’ defined}.

13. Section 488.370(a).

14, Section 488,3500(f).

15. Section 488.540.

16. Section 488, 550.

17. A security interest in an account receivable or chose im action is
perfected by filing a financing statement. Com. Code § 9302(1).

-



writ and the notice of attachment on the secured party rather than on
the account debtor. The account debtor should then continue to make
payments to the secured party. When the obligation of the defendant
(who is the debtor under the security interest)18 to the secured party
is paid off, anvy excess in payments by the account debtor to the secured
party should be paid to the levying officer for the purposes of the
attachment.

These peneral principlez should be subject to an exceptlon where
the secured party has left the liberty to the defendant to collect
payments due on accounts receivable or to enforce or accept the return
of tanglble personal property the sale or lease of which resulted in the
account receivable.19 In such cases, the levying officer should serve
the account debtor with a copy of the writ and the notice of attachment
and with a demand to make payment of all amounts due and to deliver
returnable property to the levying officer rather than to the defend-
ant.20 The secured party should also be served so that the secured
party will be afforded an opportunity to make a third-party claim in

order to assert the priority of the security interest.

Chattel Paper

Chattel paper21 is levied upon by serving the person in possession
of the chattel paper with a copy of the writ and the notice of attach-

ment and, if the chattel paper is in the defendant's possession, by

18. See Com. Code § S105(1)(d) (“debtor” defined).

19. Commercial Code Section 9205 permits the secured party to leave the
“liberty in the debtor to use, commingle or dispose of all or part
of the collateral (including returned or repossessed goods) or to
collect or compromise accounts or chattel paper, or to accept the
return of goods or make repossessions . ., :

20. An exception to this requirement that the property be returned to
the levying officer should be provided in a case where the returned
property upon its return would constitute inventory or farm prod-
ucts which have been levied upon pursuant to Section 488.360(c)
(floating attachment lien on inventory or farm products obtained by
filing with Secretary of State).

21, See Section 481.040 ('chattel paper' defined). It should be noted
that, under this definition, & negotiable instrument, for example,
may be a part of chattel paper and, 1n such a case, 1s treated as
chattel paper.

b



taking custody of the chattel paper.22 Service and any required custody
creates a lien on the chattel paper.23 The account debtor obligated on
the chattel paper is required to receilve notice and until served is
unaffected by the attachment; after service, payments required under the
chattel paper are to be made to the levying officer.24 The account
debtor is freed of the obligatior to make payments to the defendant once
the chattel paper is attached25 but remains liable in the amount of the
obligation not paid.2

Where the chattel paper is subject teo a prior security interest
which is perfected by the secured party's possession of the chattel
paper,z? the levy should be made by serving the writ and notice of
attachment on the secured party rather tham on the account dehtor.28
The account debtor obligated on the chattel paper should continue to
make any required payments to the secured party. When the secured
party's security interest is satisfied, any excess in payments by the
account debtor to the secured party or excess proceeds from the sale of

the collateral in the hands of the secured party should be paid to the

22. Section 488.380(a).

23, Section 488.500(c), (e).
24, Sectlon 488.380(c).

25, Section 488,540,

26. Section 488.550.

27. A security interest in chattel paper is perfected either by filing
(Com. Code . 9304(1)) or by possession of the chattel paper (Com.
Code § 9305). The proposed changes in the rules concerning levy of
attachment on chattel paper would not apply where the security
interest is perfected by filing. 1In that situation, lewvy would be
under the normal rules which require service on the person in pos-
session of the chattel paper and, if it is in the defendant's pos-
session, seizure of the chattel paper.

28. Where perfection is by possession, under the rules set forth in
Section 488.380(a), the secured party and the person in possession
of the chattel paper are, of course, the same. The difference in
levy procedures which would result from the proposed revision is
that no notice 1s to he given the person obligated on the chattel
paper so that the relation between the account debtor and the
secured party is not altered.



levying officer for the purposes of the attachment.

These general rules should be subject to an exception where the
secured party has left the Iiberty to the defendant to collect paymentis
due on the chattel paper or to enforce or accept the return of tangible
personal property the sale or lease of which resulted 1n the chattel
paper.29 In such cases, the levying officer should serve the account
debtor with a copy of the writ and the notice and attachment and a
demand to make payment of all amounts due and to deliver returnable
property to the levying officer rather tham to the defendant.30

The Attachment Law should alsc be revised to make clear that the
levy on chattel paper creates a lien that extends to the interest of the
lessor in the tangible personal property that was leased to create the
chattel paper.31 This provision i1s needed to clarify the respective
interests of the secured party and the attachment plaintiff in the
lessor's (defendant's) interest in the property which was leased to

create the chactel paper.

Deposit Accounts

A deposit account32 is levied upon by serving the financilal Iinsti-
tution holding the account with a copy of the writ and the notice of

33
attachment. Other persons in whose name the deposit account stands

29. See Com. Code § 9205; notes 19 and 20 supra.

30, An exception regarding return of the excess should apply where the
plaintiff has levied on inventory or farm products pursuant to
Section 488.360{c). See note 20 supra.

31, This proposed provision is derived from the rule that a perfected
security interest in chattel paper gives the secured party a per-
fected security interest in the rights to payment evidenced thereby
and in the debtor's security interest in the poods sold if that
security interest Is perfected by filing. BSee Bolduan v. Normandin
{(In re Western Leasing, Inc.), 17 U.C.C. “ep. 1369 (D. Ore. 1973).
The proposed provislon resolves for purposes of attachment the
conflict in decisions under the Commercial Code concerning whether
a security interest in chattel paper which is perfected by posses-
sion results in a perfected security interest in the lessor's
property interest in the leased goods since the lessor's interest
is not a security Interest in need of perfection. See Comment, In
Re Leasing Consultants, Inc.: The Double Perfection Rule for Secu-
rity Assignments of True Leases, 84 Yale L.J. 1722 (1975).

32. See Section 48 L0B0 ("deposit account” defined).

33. Sectlon 488.390(a)}.



are required to be served, but this is not a conditlon of a walid
levy.34 Service on the financial Institution creates a lien on the

deposit account,

Where the depeosit account is subject to a perfected security inter-
est36 that is prior to the attachment lien, the writ and notice of at-
tachment should be served on the secured party rather than the financial
1nstitution.3? After the satisfaction of the security interest, the
secured party should pay any excess to the levying officer for the

purposes of the attachment.

Jepotiable Documents

A negotiable document38 is levied upon by serving the person in
possession of the document with a copy of the writ and the notlce of
attachment and, if the document 1s in the defendant's possession, by
taking custody of the document.39 Service and any required custody
creates a lien on the document.40 The Attachment Law also requires the
obligor on the document to be given notice.

The rules for levy on negotiable documents should remain unchanged,
regardless of whether the negotiable document is subject to a perfected
security interest. If the security interest in the unegotiable document

is perfected by the secured party's possession,42 then the existing

34, Section 488.390(b).
35. Section 488.500(e).

36. A security interest in a deposit account is perfected by filing.
Com. Code 5 9302(1}.

37. The financial institution which would be served under Section
488.390(a) will not be the secured party since the secured trans-
actions provisions of the Commercial Code do not apply to a right
of setoff. Com. Code § 9104(1i). See 3 California Commercial Law
§ 1.20, at 92 (Cal. Cont. Ed. Bar Supp. 1976).

38. See Section 481,090 ("document"” defined),

39. Section 488.400(a).

40. Section 488.500(c), (e).

41, Section 488.400(c).

42, Com. Code & 9305,



rules result in the secured party being served with a cepy of the writ
and the notice of attachment. If the security interest in the negoti-
able document is perfected by filing,43 then the levy should be by
selizure where the negotiable document is in the hands of the defendant
in order to prevent negotiation of the document to a holder in due
course.aé The prior interest of the secured party may then be asserted
under the third-party claims pl:v::c:edure.!"5 However, the person obligated
on the negotiable document (i.e., the bailee who has issued the negoti-
able document) need not receive notice of the attachment since the

bailee cannot deliver the goods represented by the negotiable document

to anyone not in possession of the document.ae

YWegotiable Instruments

A negotiable instrument&? is levied upon by serving the person in
possession of the document with a copy of the writ and the notice of
attachment and, 1f the instrument is in the defendant's possession, by
taking custody of the instrumem:.[+8 Service and any reguired custody
creates a lien on the instrument.ag The person obligated on the instru-
ment is also required to be given notice, but this is not a condition of
a valid levy.50

Where the negotiable instrument Is subject to a security interest
which is perfected by possessicn,51 the same method of levy should

apply--the levying officer should serve a copy of the writ and the

43. Com, Code % 9304(1).

44, BSee Com. Code 8% 7501, 7502, 9309.

45. See Section 488.090 (incorporating postjudgment third-party claims
procedure}.

46. Com. Code &% 7403, 7602,

47. See Section 4B1.160 (“"necotiable instrument” defined).
48, Section 488.400(a}.

49. Section 488.500(c), (e).

50. Section 488.400(c).

51. A security interest in a negotiable instrument is perfected by pos-
session. Com. Code § 9305. Wote that a negotiable instrument may
be a part of chattel paper in which case a security interest in the
chattel paper may be perfected by filing. See note 21 supra.



notice of attachment on the secured party in possession of the negoti-
able instrument. After satisfaction of the security interest, anv
excess payments should be paid to the levying officer for the purposes
of the attachment. However, the person obligated on the negotiable
instrument should not be required to be served since the obligor should

continue to make required payments to the secured partv.

Judgments

A finpal judgment52 owlng to the defendant 1s levied upon by filing
a copy of the writ and the notice of attachment in the action in which
the judgment was entered and serving the judgment debtor.53 Such filing
and service creates a liem on the judgment.5

Where the judgment 1s subject to a perfected security interest,55
the copy of the writ and the notice of attachment should be served on
the secured party. Filing in the action in which the judgment was
rendered should not be required in this case since the defendant’s
judgment debtor is obligated to the secured party under the security

interest.

52. See Section 488.420{(c¢) (limiting judgments subject to attachment to
final judgments}.

53, Section 48B.420(a).
54. Section 488.500(c).

55. Commercial Code Section 9104(h) excludes from the coverage of Divi-
sion 9 of the Commercial Code "a right represented by a judgment
(other than a judgment taken In a right to payment which was col-
lateral)." A security interest in a right represented by a judz-
ment excluded from coverage of Division 9 of the Commercial Code is

perfecte& hy execution and delivery to the transferee of a written
assignment of the judgment. Civil Code "~ 955.1.



Goods in Possession of Bailee

Where no special methed of levy is provided in the Attachment Law,
tangible persomal property in the possession of a third person 1s levied
upon by serving the person in possession with a copy of the writ and the
notice of attachment.56 Service in this manner creates a lien on the
property.j?

Where goods58 in the possession of a bailee who has not 1ssued a
negotiable document are subject to a perfected securlty interest,59 levy
of attachment should be by service on the secured party. Levy in this
manner will reach the defendant's interest in the goods remaining after
the secured party's interest is satisfied. Notice to the bailee is not
necessary because the property in the possession of the bailee 1s sub-
ject first to satisfactlon of the security interest. Any excess pro-
ceeds from the sale of the goods after satisfaction of the security
interest should be paid to the levying officer for the purposes of the

attachment.eo

PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by enactment
of the following measure:

An act to amend Sections 488.360, 488.370, 458.380, 488.390,
488. 400, 488.420, 488.500, 488.540, and 488.550 of, and to add Sections
488,335 and 488.440 to, the Code of Civil Procedure, relating to attach-

ment.

The people of the State of California do enact as follows:

56, Section 488.330(a). This method of levy does not apply where the
propertv is goods subject to a negotiable document. Section

488.330(d}.
57. Section 488.330(e).
58. Sece Com. Code § 9105(1){h)} ("=zcods’ defined).

59, A security interest in goods in the possession of a bailee who has
not 1ssued a negotiable document therefor 1s perfected by issuance
of a nonnegotiable document in the name of the secured party, by
the bailee's receipt of notification of the secured party's inter-
est, or by filing as to the goods. Com, Code § 9304(3}.

60. Cf. Section 488.550 (liability of parnishee).
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GO6S4T7
£ 488.335. foods subject to perfected security interest (new)
SECTION 1. Section 488.335 is added to the Code of Civil Proce-

dure, to read:

488.335, (a) To attach the defendant's interest in goods which are
in the possession of a bailee who has not issued a negotiable document
therefor and which are subject to a perfected security interest under
the Commercial Code, the levying officer shall serve upon the secured
party a copy of the writ and the notice of attachment,

{b) Promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment. A failure to serve the defendant
pursuant to this subdivision does not affect the lien created pursuant

to gubdivision (a).

Comment., Section 488.335 provides the method of attaching the
defendant's interest in goods which are in the possession of a ballee
who has not issued a negotiable document covering the goods and which
are subject to a perfected security interest where the security interest
has been perfected under the Commercial Code (1) by issuance of a nonne-
potiable document in the name of the secured party, {2} by the bailee's
receipt of notification of the secured party's interest, or {3) by
filing as to the pgoods. See alsc Com. Code §§ 7102(1)(a) (''bailee”
defined), 9105(1)(h) {"poods’ defined). Vhere a negotiable document has
been issued, it is levied upon pursuant to Sectiom 488.40(. Section
488,335 codifies the rule in Crow v, Yosemite Creek Co., 149 Cal. App.2d
188, 308 P.24 421 (1957), taklng account of Commerclal Code Section
9304(3) (perfection of security interest in goods in possession of
bailee who has not issued negotiable document}. A levy pursuant to this
section reaches both (1) the defendant's interest in any surplus remain-
ing after satisfaction of the interest of the secured party and (2) the
defendant's right to redeem the property from the security interest,
See Civil Code 7 2903: Com. Code ©§ 9504, 9506.

17/006

§ 488.360. TFarm products and inventory of a poing business (smended)

SEC. 2. Section 488.360 of the Code of Civil Procedure is amended

to read:

~11-



488.360. (a) To attach farm products or inveantory of a going
business, if the defendant consents, the levying officer shall place a
keeper 1n charge of such property for a period not to exceed 10 days.
During such period, the defendant may continue to operate his farm or
business at his own expense provided all sales are final and are for
cash or the equivalent of cash. For the purposes of this subdivision,
payment by check shall be deemed the equivaleunt of 2 cash payment, The
levying officer ghall incur no liability for accepting payment in the
form of a cash equivalent. The proceeds from all sales shall be given
to the keeper for the purposes of the levy unless otherwilse authorxized
by the plaintiff. If the defendant deoes not consent or, in any event,
after the end of such 10-day period, the levying officer shall take such
property into his exclusive custody unless other dispesition 1s made by
the parties to the action. At the time of levy or promptly thereafter,
the levying officer shall serve the defendant with a copy of the writ
and the notice of attachment.

(b) Where property is levied upon pursuant to subdivision (a}, the
defendant may apply for an order pursuant to this subdivision for the
release of property exempt pursuant to subdivision (b} of Section
487.020. Such application shall be made by filing with the courct and
serving on the plaintiff a notice of motion. Service on the plaintiff
sk~11 be made not less than three days prior to the date set for hear-
ing. The hearing shall be held not more than five days after the filing
of the notice of motion unless, for good cause shown, the court orders
atherwige. The notice of motion shall state the relief requested and
shall be accompanied by an affidavit supporting any factual issues
ralsed and points and authorities supporting any legal issues raised.
At the hearing on the motion, the defendant has the burden of showing
that the property, or a portion thereof or the proceeds therefrom,
attached pursuant to subdivision (a), is exempt pursuant to subdivision
(b} of Section 487.020., Upon such showing, the court shall order the
removal of the keeper and return the defendant to possession of such
exempt property and may make such further order as the court deems
appropriate to protect the plaintiff against frustration of the collec-
tion of his claim. Such order may permit the plaintiff to levy on farm
products or inventory of a going business and on proceeds or after-

acquired property, or both, by filing pursuant to subdivision {c) and
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may provide reasonable restrictions on the disposition of the property
rreviously levied upon.

{c) Wotwithstanding the provisions of subdivision (a), upon the
election and the instructions of the plaintiff, the levying cofficer
shall attach farm products or inventory of a going business by filing a
notice in the form prescribed by the Secretary of State which indicates
that the plaintiff has acquired an attachment lien on the farm products
or inventory of the defendant and, where permitted by the writ of at-
tachment or court order, on identifiable eash proceeds (as that term is
used in Section 6386 9306(1) of the Commercial Code)} or after-acquired
property, or both. The notice shall state the name and malling address,
1f known, of both the plaintiff and the defendant and shall describe the
property attached and state whether #demtifiabie eash proceeds or after-
acquired property, or both, are attached. When the property 1s pgrowing
crops or timber to be cut, the notice shall be recorded in the ofiice of
the county recorder Iin the county where the real property on which the
crops are growing or on which the timber is standing is located. Uhere,
on the date of recording, the real property on which the crops are
arowlng or on which the timber is standing stands upon the records of
the county in the name of a person other than the defendant, the record-
er shall index such attachment when recorded in the names of both the
defendant and such other person identified In the writ. In all other
cases, the notice shall be filed in the office of the Secretary of
State. The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release Iin the office of the Secretary
of State is three dollars {$3). Upon the request of any person, the
Secretary of State shall issue a certificate showing whether there is on
file, on the date and hour stated therein, any notice of attachment,
naming a particular person, and if a notice is on file, giving the date
and hour of filing of each notice and the name of the plaintiff. The
fee for the certificate issued by the Secretary of State is two dollars
($2). A combined certificate may be issued pursuant to Section 7203 of
the Government Code. Upon rvequest, the Secretary of State shall furmish
a copy of any notice of attachment or notice affecting a notice of
attachment for a fee of one dollar ($1) per page. A lien acquired by

filing or recording a notice pursuant to this subdivision provides the
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plaintiff with the same rights and priloritlies in the attached property
as would bhe obtained by 2 secured party who perfects a security interest
{other than a purchase money securicy interest) in such property by
filing a financing statement at such time and place. Promptly after
filing or recording and in no event more than 15 days after the date of
filing or recording pursuant to this subdivision, the levying officer
shall send by registered or certifisd mail, return rveceipt requested, a
copy of the writ and the notice of attachment to the defendant and, in
the case of crops growing or timber standing on real property, to any
other person identified in the writ in whose name the real property
stands upon the records of the county at the address of such other
person as shown by the records of the office of the tax assessor of the
county where the property is located.

(d} A failure to serve the defendant or any other person pursuant
to subdivision (2) or (c¢) shall not affect the lien created pursuant to

eilther subdivision.

Comment. Subdivision (c) of Section 483.360 is amended to expand
the definition of “proceeds” to include "whatever is recelved upon the
sale, exchange, collection or other disposition of collateral or pro-
ceeds.” See Com. Code - 9306(1). This change permits the attachment
lien on goods which are leased to create chattel paper to shift to the
chattel paper (‘'proceeds under the expanded definition) during the term
of the lease, to shift back to the goods when the leased goods are
returned, and to shift again to the chattel paper when the goods are
leased again, ad Infinitem. See Code Civ. Proc. § 488.380 (chattel
paper); Com. Code 7§ 9306(2) (security interest contlnues in collater-
al), 9306(3) (perfected security interest im proceeds}, 9306(5) (secur-
ity interest in returned goods), 9312(5) (priorities).

A determination of the effect of filing a notice with the Secretary
of State under subdivision {(c¢) of Section 48%, 360 requires reference to
some complex provisions of the Commercial Code since the plaintiff by so
filing obtains.the “same rights and priorities in the attached property
as would be obtained by a secured party who perfects a security interest
(other than a purchase money security interest) in such property by
filing a financing statement at such time and place.” For example, if

the attachment defendant is in the business of selling and leasing
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trucks, the plaintiff may obtain an attachment lien on such inventory
(see Section 481.120) by filing a notice with the Secretary of State
describing the inventory and may also obtain an attachment lien on
proceeds {("'whatever 1s received upon the sale, exchange, collection or
other disposition” of the inventory) and after-acquired inventory. The
defendant may continue to operate the business and the floating attach-
ment lien will cover the property in its various forms in the same
manner as a floating lien under Division % of the Commercial Code.
Hence, 1f the defendant leases a truck, thereby creating chattel paper
(see Section 481.040, defining “chattel paper”), the lien of attachment
continues In the chattel paper because it is proceeds., The determina-
tion of the plaintiff’s rights in the chattel paper depends on an appli-
cation of Commercial Code Section 9306(3}{a) which provides that a
security interest in proceeds is perfected if the interest in the origi-
nal collateral (the inventory kere) is perfected and the proceeds are
collateral in which a security interest may be perfected by filing in
the office where the financing statement covering the original collater-
al was filed. Since 2 security interest in the chattel paper could be
perfected by filing in the same place as a securlty interestc in the
inventory, i.e., the office of the Secretary of State (see Commercial
Code Sections 9302, 9304(1), 9401(1){c)), a security interest imn the
chattel paper as proceeds would be continucusly perfected from the time
of perfection of the security interest in the inventory {see Commercial
Code Section 2312(8)) and, correspondingly, the attachment lien in the
chattel paper obtained by virtue of Section 488,360(c) and the Commerci~
al Code provisions incorporated thereby dates for the purpose of the
determination of priorities from the date of filing the notice of at~
tachment of the inventory with the Secretary of State. Upon the termi-
nation of the lease, the truck would be returned to the defendant and be
subject to the original attachment lien on inventory. Should it be
leased again, the lien would again shift to the chattel paper.

If the defendant sells the chattel paper arising from the lease of
the truck in the ordinary course of business, the rights of the pur-
chaser would be superior to those of the attaching plaintiff since the
plaintiff is in the position of a secured party whose security interest

in the chattel paper arises because it is proceeds of inventory subject
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to a security interest. Com. Code ® ¢308(k). The attachment llen would
cover identifiable cash proceeds received from the sale of the chattel
paper since proceeds includes whatever is received from the disposition
of proceeds (Commercial Code Section 9306(1)}}, and the security interest
would continue in such identifiable cash proceeds pursuant to Commercial
Code Sectlonm 2306(3)(b). TIf the cash proceeds are used to purchase more
inventory, the new inventory would be subject to the attachment lien

since it i{s after-acquired property.

968/890
§ 488.370. Accounts recelvable: choses In action (amended)

SEC. 3. Section 488.370 of the Code of Civil Procedure is amended

to read:

488.370. (a} Fe Except as provided in Section 488.440, to attach

an account receivable or a chose in actlon, the levying officer shall

serve the account debtor or, in the case of an interest in or a claim

under an insurance policy, the insurer with a copy of the writ and the
notice of attachment.

(b) Promptly after service on the account debtor or insurer and in
no event more than 45 days after the date of service on the account
debtor or insurer, the levying officer shall serve the defendant and any
other person identified in writicg by the account debtor or insurer as
an obligee with a copy of the writ and the notice of attachment. The
levying officer shall incur no liability for serving any person ldenti-
fied by the account debtor or insurer as an obligee. 4 Tailure to serve
the defendant or other oblipgees pursuant to this subdivision shall not

affect the lien created pursuant to subdivision {a).

Comment., The introductory clause Is added to subdivisien (a) of
Section 488.370 to reflect the enactment of Section 488.440 which pre-
scribes the manner of levy on an account receivable or 2 chose in action

which is subject to a perfected security Interest.

406/470

£ 488.380. Chattel paper (amended)
SEC. 4. Section 488.380 of the Cnde of Civil Preocedure is amended

to read:
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488.380. (a) ¥e Except as provided in Section 488.440, to attach

chattel paper, the levying officer shall (1) serve the person in posses-
sion of such chattel paper with a copy of the writ and the notice of
attachment and {2} if the chattel paper is in the possession of the
defendant, take the chattel paper into custody.

(b} If the chattel paper is not in the possession of the defendant,
promptly after levy and in no event more than 43 days after levy, the
levying officer shall serve the defendant with a copy of the writ and
the notice of attachment.

(c} Promptly after the attachment of the chattel paper and in no
event more than 45 days after the chattel paper is attached, the levying
officer shall serve the account debtor obligated on the attached chattel
paper with 2 copy of the writ and the notice of attachment. Until such
service is completed, the attachment shall in no way affect the rights
and duties of the account debtor. After such service is completed, the
account debtor shall make any payments required under the chattel paper

to the levying officer. 1If the chattel paper results from a lease of

tangible personal property, upon termination of the lease because of the

expiration of the term or because of default, the lessee shall deliver

the leased property to the lewvying officer except that tangible personal

property shall be returned to the defendant where, upon its return, it

would constitute inventory or farm products that the plaintiff has

levied upon pursuant to subdivision (c)} of Section 488.360.

{d) A fallure to serve the defendant pursuant to subdivision (b} or
the account debtor pursuant to subdivision {c} shall not affect the lien
created pursuant to subdivision (a).

(e) Any payments required by the chattel paper and made by the
account debtor to the person in possession of the chattel paper after
levy shall be delivered by such person to the levying officer to be held

pursuant to the attachment.

Comment. The introductory clause is added to subdivision {a} of
Section 488.380 to reflect the enactment of Section 488.440 which pre-
scribes the manner of levy on chattel paper subject to a security inter-
est perfected by possession. If the security interest is perfected in

some other manner, levy is made as provided 1in this section and the
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secured party may assert the security interest by means of the third-
party claims procedure. See Section 488.090 and the Comment to Section
488. 440.

Subdivision (c) of Section 488.380 is amended to reflect the amend-
ment of subdivision (a) of Section 488,300 providing that the lien on
chattel paper extends to the interest of the lessor in the tangible
personal property the lease of which has resulted In the chattel paper.
See the Comment to Section 488.500. If ne paramount interest of a
secured party {as recognized in Section 488.440) is involved, the prap-
erty generally Is to be delivered to the levying officer upon termina-
tion of the lease. An exception is provided where the leased property
is inventory of the lessor and the creditor of the lessor has levied on
the inventory by filing pursuant to Section 488.360(c). 1In such a case,
the leased and returned inventory can be leased out agaln and the lien
on the inventory shifts to the chattel paper resulting from that lease.
See Code Civ. Proc. [ 488.360(c): Com. Code & 2306(1} (defining “pro-
ceeds ). This rule relating to the return of the leased property is
consistent with Coumercial Code Section 9306(5) which applies to the

return ¢of goods the sale of which results in chattel paper.

$68/891

§ 488.390. DMeposit accounts (amended)

SEC. 5. Section 488.390 of the Code of Civil Procedure is amended

to read:

488.390. (a) Except as provided in Section 488.440 and except

where the account is represented by a negotlable instrument, to attach a
deposit account, the levving cfficer shall serve the financial institu-
tion holding such account with a copy of the writ and the notlce of
attachment.

(b} Promptly after the attachment of the deposit account and in no
event more than 45 days after the deposit account is attached, the
levving officer shall serve the defendant, and zany other person in whose
name the account is held, with a copy of the writ and the notice of
attachment. A failure to serve the defendant or other persons pursuant
to this subdivision shall not affect the lien created pursuvant to subdi-

vigion (a).
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{c) While the attachment is in force, the financial institution
shall not be liable to any person by reason of anv of the fellowing:

(1) Its compliance with the levy.

(2} The nonpayment of any check or other order for the payment of
money drawn or presented against the account.

{3) The refusal to pay any withdrawal in respect to the account.

Comment. The introductory clause 1s added to subdivision (a) of
Section 488.390 to reflect the enactment of Section 488,440 which pre-
scribes the manner of levy on a deposit account subject to a perfected

security interest.

406/458

§ 4B88.400. ilegotiable instruments; negotiable documents; money
{amended)

SEC. 6. Section 488.400 of the Code of Civil Procedure is amended

to read:
488.400. (a) Fe Except as provided in Section 488,440, to attach

a negotiable instrument, a negotiable deocument, or money not placed in a
deposit account, the levying officer shall (1) serve the petson in
possession of such instrument, document, or money with a copy of the
writ and the notice of attachment and (2) if the property is in the
possession of the defendant, take the instrument, document, or money
into custody.

{b) If the instrument, document, or money 1s not in the possession
of the defendant, promptly after levy and in no event more than 45 days
after levy, the levying officer shall serve the defendant with a copy of
the writ and the notice of attachment,

{c) Promptly after the negotlable instrument er deeument isg at~
tached and in no event more than 45 days after the negotiable instrument
er deeument is attached, the levying officer shall serve any person
obligated under the instrument e¥ deeument with a copy of the writ and
the notice of attachment. Until an obligor is served as required by
this subdivision, payments made in good faith by him to the previous
holder of the instrument shall be applied to the discharge of his obli-
gation.

{d) A failure to serve the defendant pursuant to subdivision (b} or
an obligor pursuant to subdivisicn (c¢) shall not affect the lien created

pursuant to subdivision (a).



Comment. The introductory clause is added to subdivision (a) of
Section 488.400 to reflect the enactment of Section 488.440 which pre-
scribes the manner of levy on a negotiable instrument subject to a
security interest which is perfected by possession.

Subdivision (c) is amended to eliminate the requirement that notice
of attachment be given the issuer of the negotiable document. dotice to
the issuer of a negotiable document is nelther necessary nor advisable
since the bailee cannot deliver the goods to anyone not In possession of
the document. See Com. Code & 7403 (obligation of bailee). B8ee also
Code Civ, Proc. § 481.090 ("document'” defined}: Com. Code % 7102 {("bail-
ee’” defined).

968/892

§ 488.420. Judgments owing to defendant as a judpgment creditor
{amended)

SEC. 7. Section 488.420 of the Code of Civil Procedure is amended

to read:
488.420. (a) Fe Except as provided in Section 488,440, to attach a

judgment owing to the defendant, the levying officer shall (1) file in
the action in which the judgment was entered a copy of the writ and the
notice of attachment and {(2) serve a copy of the writ and the notice
upon the judgment debtor in such action.

(b) Promptly after levy and in no event more than 43 days after
levy, the levyinp officer shall serve the defendant with a copy of the
writ and the notice of attachment. A failure to serve the defendant
pursuant to this subdivision shall not affect the lien created pursuant
to subdivision (a).

(c) ¥o judgment owing to the defendant shall be attached until
after its entry as a final judgment and the time for appeal from such
judgment has expired or, 1f an appeal is filed, until such appeal is

finally determined.

Comment. The introductory clause is added to subdivision (a) of
Section 488.420 to reflect the enactment of Section 488.440 which pre-
scribes the manmer of levy on a judgment which is subject to a perfected

security interest.
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406/457

§ 488,440, Property subject to perfected security interest (new)

SEC. 8. Section 488,440 is added to the Code of Civil Procedure,
to read:

488,440, (a) The defendant's interest in the following property,
if the property is subject to a perfected security interest of ancther
person under the Commercial Code, shall be attached by serving the
secured party with a copy of the writ and the notice of attachment:

(1) Accounts receivable.

(2) Choses in action.

{(3) Chattel paper, if the security interest is perfected by posses-
sion of the chattel paper.

{4} Deposit accounts.

{5) Negotiable instruments, if the security Interest is perfected
by possession of the negotliable instrument.

{5) Judgments, except that no judgment owing to the defendant shall
be attached until after its entry as a final judgment and the time for
appeal from such judgment has expired or, if an appeal is filed, until
such appeal is finally determined.

{b) Promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment. A failure to serve the defendant
pursuant to this subdivision shall not affect the lien created pursuant
to subdivision (a).

{c) Except in a case described in subdivision (d), the secured
party may collect the payments due from the account debtor or obligor
obligated on the account receivable, chose in action, chattel paper,
deposit account, negotiable instrument, or judgment and may enforce or
accept the return of the tangible personal property sold or leased.
After the satisfaction of the security interest, the secured party may
deliver any excess property or pay any excess payments or proceeds of
the property remaining in the possession of the secured party to the
laevying cffilcer.

{(d) In a case where the defendant has the 1iberty to collect pay-
ments due on the account receivable or chattel paper or to enforce or

accept the return of tangible personal property the sale or lease of
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which resulted in the account recelvable or chattel paper which was
attached, the levying officer shail serve the account debtor or obligor
obligated on the account receivable or chattel paper with a copy of the
writ and notice of attachment and with a demand to pay to the levying
officer all amounts due and to deliver to the levying officer all re-
turnable tangible personal property except where the property upon its
return would constitute inventory or farm products that rhe plaintiff

has attached pursuant to Section 488.360(c).

Comment. Section 488.440 implements Commercial Code Section 9311
which permits the attachment of the debtor's rights in collateral.
Section 488.440 also prescribes the method of levy on the collateral
when it is subject to a perfected security Interest. If the security
interest is not perfected, the rights of the secured party are subordi-
nate to the plaintiff's attachment liea. Com. Code § 9301(L)(L).
Section 488.440 codifies the rules applied in such cases as Puissegur wv.
Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d 830, B831-32 (1964); Dubois v.
Spinks, 114 Cal. 289, 294-95, 46 P. 95, 96 (1895); Deering v. Richard-
son-Kimball Co., 109 Cal. 73, 84, 41 P, 801, 803-04 (1895}:; Robinson v.
Trevis, 38 Cal. 611, 6l4-15 (1869); Axe v. Commercial Credit Corp., 227
Cal, App.2d 216, 220-23, 38 Cal. Rptr. 558, 363 {1964); and Crow v.
Yosemite Creek Co., 149 Cal, App.2d 188, 308 P.2d 421 (1957). The
principle derived from these cases is that a secured party having a
perfected security interest in collateral which Ilnvolves the indebted-
ness of an account debtor i1s entitled to the disposition of the col-
lateral, including the collection of payments due thereon, without
interference deriving from a subsequent levy of attachment on the pledg-
or's interest. Subdivision (d) provides an exception to this rule which
applies where the secured party has left collection of the amounts due
nn accounts receivable or chattel paper te the defendant (the debtor om
the secured obligation} pursuant to Commercial Code Section %205 by
virtue of a so-called indirect collection arrangement, commonly made in
cases of accounts receilvable or chattel paper financing. B5See U.C.C.

§ 9-308, Comment 1. 1In this situation, the account debtor is also
served so that the plaintiff’s interests in the attached property will

be protected.
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These rules are extended by analogy to the return of goods, the
sales or leases of which have resulted in the accounts receivable or
chattel paper which was attached. Under subdivision (d), since the levy
on the chattel paper extends the attachment lien to the lessor's proper-
ty interest in the leased goods and to the security interest of the
seller in goods pursuant to Sectlon 488.500(a), the goods are to be
returned to the levying officer for the purposes of the levy but only if
there is not a secured party who has paramount rights to possesslon
under the terms of a security agreement or upon default. See Com. Code
§ 9503 (possession on default). It should be noted that a written lease
results in chattel paper whereas an oral lease results in an account
receivable. Compare Section 4B1.030 ("account receivable” defined} with
Section 481.040 (“chattel paper' defined).

Subdivision (¢) makes clear that any excess of payments made to the
secured party and any excess from the pledgee’s sale of the goods re-
turned to the secured party is subject to the attachment lien and may be
turned over to the levying officer to avoid 11iability under Section
488.550. Cf, Com. Code % 9311 (alienability of debtor’s rights).

The rules codified in this sectlon ensure that a secured party is
not deprived of a paramount right to freely enforce the security inter-
est and that the account debtor or obligor obligated on the collateral
is not exposed to dual liablility from a splitting of the cause of ac-
tion.

This section does not cover all the situations where the attached
property is subject to a security interest. If the secured party has
left a nepgotiable document or chattel paper in the possession of the
attachment defendant or has left the attachment defendant with the
liberty of collection of chattel paper or accounts receivahle, the
levving officer seizes the negotiable document (pursuant to Sectiomn
488.400) or chattel paper {(pursuant to Section 488.380) and exercises
the powers of the attachment defendant for the beneflt of the persons
ultimately entitled thereto, and the secured party should assert prior
entitlement by means of a third-party claim. See Section 488.090
(third-party claim).

The rules provided by this section apply only where an account
recelvable or chattel paper is specifically levied upon. 1In the case of

an attachment of the inventory of a golng business or farm products, the
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attaching plaintiff may be content with a levy pursuant to Section
485,360{c) on the inventory or farm preducts, the proceeds therefrom,
and after-acquired property. Even in a case where the plaintilff has
Initially levied on chattel paper and on inventory pursuvant to Section
488.360(c}, returned goods will revert to inventory.

If the account debtor or obligor defaults on the obligation to the
secured party, the secured party may, of course, resort to the remedies
provided in the Commercial Code. 5See Com. Code %§ 9501, 9502. If the
secured party does not pursue the available remedies, the attaching
plaintiff may be subrogated to the secured party's rights by redeeming
pursuant to Civil Code Sections 2903-2904 and proceed against the ac-
count debtor or obligor. In addition, the plaintiff may sue the account
debtor or obligor for conversion and join the secured party., The se-

cured party is also liable as provided in Section 488,550.

12/765

3 488.500. Lien of attachment: effective date (amended)

SEC. 9. Section 488.500 of the Code of Civil Procedure 1s amended
to read:

488.500. (a) Except as provided in subdivisicon (c)} of Section
488,360, levy of a writ of attachment creates a2 lien on the property
levied upon which is walid against all subsequent transferees of the

property. The lien of attachment on chattel paper extends to the inter-

est of the lessor in tangible personal property the lease of which

resulted in the chattel paper.

(b) The lien of attachment on real property levled upon pursuant to
Section 488.310 becomes effective on the date of recording pursuant to
that section.

{c} The lien of attachment on property levied upon pursuant to Sec-—
tion 488.320 (tangible personalty in possession of defendant), 488.360(a)
{(inventory and farm products, alternate method), 488.380(a){2} (chattel
paper in possession of defendant), 4B88.400(a)(2) (negotiable ilnstru-
nents, documents, or money in possession of defendant), or 488.410(a)
{securities in possession of defendant) becomes effective on the date
the levying officer takes custody of the preperty pursuant to such

provision.
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{d) The lien of attachment on property levied upon pursuant to
Section 488.340 (equipment, other than motor vehicles, of a going busi-
ness), 488.350 (rotor vehicles and vessels which are equipment of a
going business), or 488,360(c) (farm products and Inventory, alternate
method) becomes effective oun the date of filing pursuant to such provi-
sion,

(e) The lien of attachment em preperty on:

{1) Property levied upon pursuant to Section 488.330 (tangible

personalty in possession of third person), 488.380(3)(1l) (chattel paper
in possession of third person), 488.3%0 (deposit accounts). 488.400(a) (1)
(negotiable instruments, documents, or money in possession of third
person), or 488.410(b) (securities in possession of certain third per-
sons) hecomes effective on the date of service on the person 1n posses-
sion of such property.

(2} Property levied upon pursuant to Section 488.3353 (goods sub-

ject to perfected security interest) becomes effective on the date of

service on the secured party.

{3) Chattel paper, a deposit account, or 2 negotiable instrument

levied upon pursuant to Section %88.440 becomes effective on the date

of service on the secured party.

(f) The lien of attachment em p¥eperty on:

(1) An account receivable or chose in action levied upon pursuant

to Section 488,370 {faeceunts reeceivable; eheses in setient becomes
effective on the date of service on the account debtor or Insurer.

(2) An account receivable or chose in action levied upon pursuant

to Section 488.440 becomes effective on the date of service on the

secured party.

{g) The lien of attachment om & on:
{1) A judgment levied upon pursuant to Section 488.420 becomes
effective on the date of service on the judgment debtor.

(2) A judgment levied upon pursuant to Section 488.440 becomes

effective on the date of service on the secured party.

(h) The lien of attachment on property levied upon pursuant to Sec-
tion 488.430 becomes effective on the date of filing pursuant to that

section.
(i) Notwithstanding subdivisions (b) through (h), inclusive, and

except as otherwise provided by Section 486.110, where a temporary
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protective order has been issued pursuant to Chapter & (commencing with
Section 486.010), the lien of attachment on property described in such
order and subsequently attached is effective from the date of service of

such order.

Comment. The second sentence of subdivision (a) of Section 488.500
is new. It makes clear that a lien of attachment on chattel paper
extends to the property Interest of the lessor during the life ef the
lease and after its termination. The lien under this new provision
lapses only upon authorized delivery to the lessor instead of to the
levying officer. See Sections 488.360(c), 488.380(c), 488.440(d). The
second sentence of subdivision (a) is derived from the rule that a
perfected security interest in chattel paper glves the secured party a
perfected security interest in the rights to payment evidenced thereby
and in the debtor's security interest in the goods sold if that security
interest ias perfected by filing. See Com. Code § 9304(1): Bolduan v.
Jormandin (In re Western Leasing, Inc.), 17 U.C.C. Rep. 1369 (D. Ore.
1975}, There 1s conflict in the decisions interpreting the Commercial
Code, however, councerning whether a security Interest in chattel papet
which is perfected by possession (Com. Code & 9305) resulis in a per-
fected security interest in the lessor’'s property interest in the leased
goods since the lessor’s interest is not a security interest In need of

perfection. See Comment, In re Leasing Consultants, Inc.: The Double

Perfection Rule for Security Assignments of True Leases, 84 Yale L.J.

1722 (1973). The purpose of the amendment of subdivision (a) is to

resolve this conflict insofar as the Attachment Law is concerned.
Subdivisions (e), {f}, and {g) are amended to reflect the enactment

of Section 488,440 applicable where property of the defendant which is

subject to a perfected security iInterest is levied upon.

968/672

§ 488.540. Collection of account recelvable, chattel paper, chose in
action, negotiable instrument, or judgment (amended)

SEC. 10. Section 488.540 of the Cede of Civil Procedurs is amended

to read:
488,340, Where an account recelvable, chattel paper, chose in

action, negotiable instrument, or judgment is attached, the account
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debtor or obligor may pay the amount owing on such obligation te the
levying officer. The receipt of such officer 1s a sufficient discharge

for the amount paid. This section does not apply where the attached

property is subject to a perfected security interest which entitles the

secured party to such payments pursuant to subdivision (c} of Section

488. 440,

Comment. Section 488.540 1s amended to reflect the enactment of
Section 488.440 which provides for the priority of a secured party
holding a perfected security interest in attached property. Section
488.540 applies, however, where the secured party has left the liberty
to the defendant under Commercial Code Section 9205 to collect payments
due on the account receivable or chattel paper or to enforce or accept
the return of tangible personal property the sale or lease of which
resulted in the account receivable or chattel paper. See Section

488.440(d).

17/010
§ 488.550. Liability of garnishee; enforcement by suit {amended)

SEC. 11. Section 488.550 of the Code of Civil Procedure is amended
to read:

488,500, ({a) As used in this section, “obligor” means a person who
has in his possession personal property belonging to the defendant, an
account debtor of the defendant, e¥ a person obligated to the defendant

on a negotiable inst¥ementr instrument, or a secured party holding

property or proceeds Iin excess of that necessary to satisfy a security

interest entitled to priority.
{(b) An obligor is liable to the plaintiff for the value of the

defendant's interest in the property held by the obligor or for the
amount owed to the defendant at the time of service of the copy of the
writ and notice of attachment upon him, Such liability continues until
the attachment is releaged or diascharged or until the property 1z deliv-
ered or payment of the amount owed is made to the levying officer.

{c) If the obligor's liability still continues under subdivision
(&) and if the obligor admits his possession of property belonging to
the defendant or his indebtedness to the defendant, the plaintiff may
bring an action to enforce the obligor's liability at any time. 1If a
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garnishee or obligor denies, in whole or in part, his possession of
property belonging to the defendant or his indebtedness to the defend-
ant, or if a garnishee fails to provide the memorandum required by
Section 488.080, the plaintiff may bring an action against the garnishee
or obligor only if the obligor’'s liability still continues under subdi-
vision (b) and 1if at the time the action is brought the defendant could
have maintained such action. The defendant shall be joined in any
action under this subdivision brought by the plaintiff against a par-
nishee or obligor. The pericd between the date of service of the copy
of the writ and the notice of attachment and the date that a garnishee
provides the memorandum required by Section 488.080 is not part of the

time limited for the commencement of an action.

Comment. The definition of obligor” as used in Section 488,550 is
amended to include a secured party who has been garnished pursuant to
Section 488.440 and who has a surplus of collateral or of proceeds from
the sale of collateral after satisfaction of a prior security interest.
Thils provision recognizes that, once a secured party has received satis-
faction, such person is in the same positlon as any other garnishee

holding property of or owing a debt to the defendant.
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