#63.70 7/2Y/77
Memorandum 77-52

Subject: Study 63.70 - Evidence of Market Value of Property

Backeround

The Commission's tentative recommendation relating to evidence of
market value of property, a copy of which 1s attached, was distributed
for comment this spring. The Commission tentatively recommended that
the Evidence Code provisions concerning valuation of property, which now
apply only in eminent domain and inverse condemnation proceedings, be
applied to all types of proceedings involving property valuatlon. In
addition, the Commission tentatively recommended a2 number of specific
amendments to the Evidence Code provisions designed to liberalize the
admissibility of evidence.

The responses to these tentative recommendations are appended as
Exhibits 2-24; Exhibit 1 (pink) is a letter containing comments of
Chairman McLaurin addressed to an earlier draft, which the Commission
deferred consideration of until this time. We are informed that the
State Bar Committee on Condemnatlon has reviewed the tentative recom-
mendatlons but, due to a failure of communication, we have not received
their comments; we will append their comments to a2 supplementary memo-
randum when received.

The function of this memorandum is to analyze the comments and

responses.

General Reactilon

Most of the letters received spoke to particular aspects of the
tentative recommendations. However, there were some comments to the ef-
fect that the writer approved the proposals generally. See Exhibits 2
(Arnold--yellow), 3 (Hansen-~green), 5 (Kulla--blue}, and 7 {Huxtable--
white).

There were also a few letters that addressed problems beyond the
scope of the evidence of market value study. Both Hansen (Exhibit 3—-
preen) and Reach (Exhibit 6--gold)} sugpested revisions of the law relat-
ing to a determination of the probabllity of a zoning change. BHansen
also suggested revision of the law relating to compensability of damages

caused by exercise of the police power. The staff intends to treat



these suggesations as suggestions for new topics of study and will dis-
cuss them in comnection with other new topic proposals this fall.

§ Bl10. Application of Fvidence Code provisions

The concept of applying the eminent domailn evidence provisions to
other types of proceedings generated a considerable amount of interest.
Apart from general comments to the effect that the commentator approved
the Commission's proposals, there were seven letters specifically ap-
proving the idea of extending the evidence provisions. See Exhibits 2
{Arnold--yellow), 3 (Hansen--green), 8 (County of Los Angeles--pink), 9
(McCormick-~yellow), 12 (Underhill--white}, 13 {(Metro. Water Dist. So.
Cal.=~gold), and 14 (City of Los Angeles—--white}.

On the other hand, there were seven letters that, while they did
not object to the idea of extending the evidence provisions generally,
did object to extending them to apply to property tax assessment and
equalization proceedings. These letters are collected as Exhibits 15-21
and include communications from three counties, the State Board of
Equalization, the State Bar Subcommittee on Property, Sales, and Local
Tax, a property analyst, and a property tax representative. (It 1s
worth noting, however, that the County of Los Angeles (Exhibit 8--pink)
specifically endorses the application of these provisions to real prop-
erty taxation.) Their comments are uniformly to the effect that prop-
erty tax assessment and equallzatlon appeals ate administrative-type
proceedings that involve laymen, are intentionally informal, and should
not be restricted by imposition of the Evidence Code limitatlons. The
staff agrees with these comments and believes it would be a mistake,
both practically and pclitically, to attempt to apply the Evidence Code
provisions to property tax assessment and equalization. The staff would
revise Evidence Code Section 810 to make the provisions applicable to
any action "other than ad valorem property tax assessment or equaliza-
tion." The Comment would note:

Property tax assessment and equalization proceedings, whether

judicial or administrative, are not subject to this article. See,

e.g., Rev. & Tax. Code §§ 1609, 1636-1641 (equalization proceed-

ings); Cal. Admin. Code, Tit. 18 (public revenues regulatioms).
Should the Commission nonetheless desirve to attempt to apply the Evi-
dence Code provisions to property taxation, the staff will prepare a

subsequent memorandum dealing with the problems involved.
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There was one letter objecting to use of the Evidence Code provi-
sions in commercial and criminal cases and in taxation cases generally.
See Exhibit 22 (Bogart--pink). The objections are evidently based on a
misunderstanding of the effect of the Commission's proposals. The pro-
posals do not purport to codify the "highest price’ rule of eminent
domain for noneminent domain valuations--the "highest price’ rule is a
substantive standard of value that appears only in the Eminent Domain
Law and does not appear in the Evidence Code provisions.

The application of the Evidence Code rules to Inheritance taxation
is discussed in two letters, Exhibits 23 (State Controller--yellow) and
24 (State Bar Probate Section--green). The State Controller belileves
this is a desirable proposal. The State Bar Probate Section has no com—
ment on the proposal but 1s apprehensive that it might be construed to
require the Inheritance Tax Referee to hold a hearing and take evidence;
the referee is permitted to do so now but, normally, the referee does
not hold a hearing. The staff believes language in the Comment should
be adequate to clarify this point:

Nothing in this section is intended to require a hearing to as-

certaln the value of property where a hearing is not required by

statute. See, e.g., Rev. & Tax. Code §§ 14501-14505 {Inheritance

Tax Referee permitted but not required to conduct hearing to as-

certain value of property).

There were also two letters noting areas of the law that would be
affected by the extension that were not specifically mentioned by the
Commission: mortgage deficiency litigation (Huxtable-—-Exhibit 7--white)
and gift taxation (State Controller--Exhibit 23--yellow). The staff
plans to revise the relevant portions of the recommendation and Comments

to refer to these two areas.

£ 8ll. '"value of property"

There were two letters addressed to use of the phrase '"market value
or its equivalent" in Section 811, See Exhibits 1 {Chairman McLaurin--
pink) and 14 (City of Los Angeles--white). These letters are based on
an earlier draft of Section 811, and the offending language has since
been deleted. However, the same phrase 1s used in Section 812, and the

letters are discussed in comnmection with that section.



§ 812, '"Market value' or its equivalent

Chairman McLaurin (Exhibit l-—-pink), Mr. Afnold {Exhibit Z--yel-

low}, and the City of Los Angeles (Exhibit l4-—-white) all see confusion
being created by referring to "market value” or its equivalent. Both
Arncld and the City of Los Angeles suggest that the confusion could be
eliminated by rephrasing Section 812 to refer to the specific statutory
standards intended to be covered. This could be done as follows:
812, This article 1is not intended to alter or change the
existing substantive law, whether statutory or decisional, inter-

preting the meaning of "market value,” whether denominated "fair
market value,'" "market price,” "actual value,” or otherwise.

§ 813. Opinion testimony by nonexperts

Testimony by individual owner. Subdivision {(a){2) of Section 813

permits an individual owner of property to testilfy as to the value of
the property, even though not an expert. The tentative recommendation
expands this provision to permit the owner of an interest to testify as
to the value of the whole property. The expansion was suggested to the
Commission by the State Bar Committee on Condemnation; it is an effort
to cure the problem that arises where property 1s being valued as whole
in the first stage of the valuation proceeding, and the lump-sum award
is not sufflcient to accommodate owners of lesser interests in the
apportionment stage. The expansion would make clear the right of the
ownet of a lesser interest to testify as tc the value of the whole in
order to assure that there will be an adequate lump-sum to compensate
the lesser Interest owners. McCormlck (Exhibit 9--yellow) believes the
change is commendable; Chairman McLaurin (Exhibit l--pink)}, the Deparc-
ment of Transportation {(Exhibit 11--buff), and the City of Los Angeles
{Exhibit l4--white) all believe the expansion is inappropriate since the
presumption that a property owner knows the value of what he ouns does
not extend to knowledge of the value of the whole where he only owns a
part, and since the expansion will merely add to the time and expense of
trial.

The staff belleves that the tentative recommendation addresses a
real problem, but also that the criticisms of the solution proposed in
the tentatilve recommendation are valid. The staff recommends as an

alternative solution amending a portion of the Eminent Domain Law to



make clear the right of the owner of an interest to Introduce evidence
of the value of the whole property without authorizing the lesser
interest owner to testify in person (unless he can qualify as an ex-

pert):

1260.220. (a) Except as provided in subdivision (b), where
there are divided interests in property acquired by eminent domain,
the value of each interest and the injury, if any, to the remainder
of such interest shall be separately assessed and compensation
awarded therefor.

(b) The plaintiff may require that the amount of compensation
be first determined as between plaintiff and all defendants claim-
ing an interest in the property. Thereafter, in the same proceed-
ing, the trier of fact shall determine the respective rights of the
defendants in and to the amount of compensation awarded and shall
apportion the award accordingly. Nothing in this subdivision
limits the right of a defendant to present during the first stage
of the proceeding evidence of the value of, or injury to, his
the property or the defendant's interest in the property; and the
right of a defendant to present evidence during the second stage of
the proceeding is not affected by his the failure to exercise
kis the right to present evidence during the first stage of the
proceeding.

Comment. Subdivision (b) of Section 1260.220 is amended to
make clear the right of a defendant, whether or not 2 fee owner, to
present evidence of the value of the whole property in order to
assure an adequate award for purposes of apportiomnment.

This would also take care of the problems concerning the accuracy of the
Comment to Section 813(a){2). See Exhibits 1 (Chairman McLaurin-- pink)
and 14 (City of Los Angeles--white}.

There were also two comments questioning the basic policy of per-
mitting a property owner who 1s not an expert to testify as to the value
of his property. Joseph Miller Realty (Exhibit 4--buff) points out some
drawbacks of permitting a nonexpert to attempt to evaluate market data
and deliver an opinion as to value. The City of Los Angeles (Exhibir
l4~-white) would limit the right of an owner who i1s not familiar wich
property values to testify--"Perhaps, the owner's testimony should be
permitted unless the opposing party establishes, by wvoir dire or other-
wise, that the prospective witness does not have adeguate knowledge to
express an opinion of value."” While the staffi acknowledges the force of
these comments, the staff believes it 1s necessary to permit owner

testimony to take care of the case of the small property owner who is



unable or unwilling to employ an expert witness. If the owner's testi-
mony is defective, this can be shown on cross-examination, and more
dependable opinion testimony can be put on to persuade the trier of
fact.

Testimony by corporate owner. Subdivision (a)(3) of Sectiom 813

would parallel the provision permitting an individual owner to testify
by permitting a corporate or other entity owner to testify. This is
intended to take care of the mom and pop store which may be unable or
unwilling to employ an expert witness. The Commission's proposal is to
permit an officer or employee designated by the owner to testify, pro-
vided the designee is knowledgeable as to the character and use of the
property.

Chairman McLaurin (Exhibit l--pink}, the Department of TFransporta-
tion (Exhibit ll--buff). and the City of Los Angeles (Exhiblt la--white)
all object to this provision on the ground that it does not require the
designee to be knowledgeable as to the value of the property. Huxtable
(Exhibit 7--white), on the other hand, whole-heartedly agrees with the
recommendation and proposes language to make somewhat easier the founda-
tional showing required to qualify the designee to give an opinlon as to
value.

The staff is inclined to agree, along with the opponents of this
provision, that the designee should be required to be familiar with the
value of the property; this would be an apprepriate limitation, without
requiring the designee to be a valuation expert generally., The staff
would revise Section Bl3{(a){(3) to permit opinion testimony by:

(3) An officer, employee, or partner deslgnated by a corpora-
tion, partnership, or unincerporated association claiming ownership

of the property or property interest being valued if the designee
is familiar with the wvalue of the property or property interest.

Comment. Paragraph {3) is added to Section 813(a) to make
clear that, where a corporation, partnership, or unincorporated as-
soclation owns property being valued, a designated officer, em-
plovee, or partner who is famlliar with the value of the property
may testify to an opinion of its value as an owner, notwithstanding
any contrary implications in City of Pleasant Hill w. First Bap-
tist Church, ! Cal. App.3d 384, 82 cal, Rptr. 1 {1969). The desig-
nee may be familiar with the value of the property as a result of
being instrumental in its acquisition, use, or management, or as a
result of being otherwise knowledgeable as to 1ts character and
use; the designee need not qualify as a valuation expert generally.
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Compare Section 720 {(qualification as an expert witness). Nothing
in paragraph (3) affects the authority eof the court to limit the
number of expert witnesses to be called by any party (see Section

723) or to limit cumulative evidence (see Section 352).

The City of Oakland (Exhibit lO0--green) queries why an individual
owner should not be able to designate an emplovee to testify as to
value. The answer 1s that there is a presumption only that the owner is
knowledgeable as to value; but, In the case of a nonnatural owner such
as a corporation, the nonnatural owner must testify through a natural
person, such as a designated employee shown to be familiar with the
value. The City of Oakland also queries why a partnership is permitted
to designate an emplovee and not other cases where two or more persons
own property jointly. The answer here is that, where two or more per-
sons own property jointly, they are owners presumed to know the value of
the property and can testify as natural persons; the status of partner-
ship property, however, is not so clear, so the statute spells out that
a natural person may be designated to testify for the partnership, thus
avoiding the question whether a partner is an "owner" of partnership

property.

§ 815. Sale of subject property

The amendment to Section 815 is technical, designed to accommodate
the expansion of the Evidence Code provisions to actlons other than
eminent domain and inverse condemnation. There was one comment specifi-

cally approving this change. See Exhibit 9 (McCormick--yellow).

§ 816. Comparable sales

Subdivision (c} of Section 816 was added to the tentative recom-
mendation at the urging of the State Bar Committee on Condemnation,
which felt that in practice some courts were being unduly restrictive in
their admissibility of comparable sales. The comments received concern-
ing this proposal were generally split along line of condemnor versus
property owner. Representatives of property owners felt the proposal is
a good one and maybe should go even farther in limiting the discretion
of the court to limit admissibility of sales. See Exhibits 3 (Hansen—-
green), 5 (Kulla--blue), 6 (Reach--gold), and 7 {(Huxtable--white) {(Hux-
table also suggests that the statute make clear the authority of the

court to strike prejudicial evidence and properly 1anstruct the jury
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concerning its weighing of the evidence). Representatives of public
entities felt that the court already is overly liberal in admitting
comparable sales, that the effect of the proposal would be to destroy
any discretion the court has left and throw the case wide open to specu-
lation, and that the Legislature should not attempt to infringe on the
demain of the court. See Exhibits 8 (County of Los Angeles--pink)}, 9
(McCormick-~-yellow), 11 {Department of Transportation--buff), 13 (Metro.
Water Dist. of So, Cal.--gold}, and 17 (County of Riverside-—green).

Norman Roberts of the City of Los Angeles (Exhibit l4--white)
offers a2 possible middle ground ocut of this impasse. He suggests that
it is futile to attempt to cure a defect in subdivision (b) by adding a
subdivision (c) and that subdivision (b) should be more liberally
phrased to define the terms of comparability. He suggests that the key
test of comparability should be whether the sale ''sheds light" on the
value of the subject property since sales of properties dissimilar in
size or condition, and distant from each other, may be relevant to a
determination of value. A similar concern is also expressed by Reach
(Exhibit 6~-gold)} and McCormick {Exhibit 9--yellow)} involving the
question whether an appraiser may use a sale of Improved property to
help show the value of unimproved property.

Short of taking the Roberts suggestion of eliminating all standards
of comparability other than that of '"shedding light' on the value of the
subject property, it would be possible to liberalize the standards for
admissibility, The Uniform Eminent Domain Code Section 1108 provides:

A sale ot contract is comparable within the meaning of this section

if it was wmade within a reasonable time before or after the valua-

tion date and the property is sufficlently similar in the relevant
market, with respect to situation, usability, improvements, and
other characteristics, to warrant a reasonable belief that it is
comparable to the property being valued.
Professor Van Alstyne has analyzed the differences between this standard
and the Californla standard as follows:

The Uniform Code omits any requirement, such as is found in
California Evidence Code Section 816, that in order to be compa-
rable the property must be located '"sufficiently near' the property
being valued. The Uniform Code, in this connection, requires that

the property be “sufficiently similar in the relevant market” to
warrant a reasonable belief that it 1s comparable to the property
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being valued. What is "a relevant market' is regarded by the
Uniform Code as a much more pertinent inquiry than the mere ques-
tion of geographical proximity which 1s suggested by the phrase
"sufficiently near." Competent property appraisers who advised the
Special Committee that drafted the Uniform Code indicated that in
some clrcumstances the relevant market for certain kinds of prop-
erty may be a national market, whlle in other situations 1t may be
a much more locallzed market. The Uniform Code has thus taken the
position that geographlcal proximity, per se, is not a desirable
limitation to be engrafted upon the use of comparable sales.

The California approach to comparable sales appears to be
susceptible of an interpretation that, in order to rely upon a
particular sale, the court must be satisfied that the sale must
have been "sufficiently near in time” and "sufficiently near" in
geographic terms, as well as "sufficiently alike" in specified
particulars "to make it clear" to the presiding judge that the
property 1s in fact comparable. In other words, the California
test In Section 816 of the California Evildence Code appears to
treat the various elements of the definition as going to the ques-
tion of admissibility. The Uniform Code, on the other hand, uses a
much more libetral approach with respect to comparable sales, making
admissibility depend only upon whether the simllarities are suffi-
cient "to warrant a reasonable belief” that the property 1s in fact
comparable to the property being valued, Since the valuation
expert will ordinarily be prepared to testlfy that in his judgment
it does warrant that "reasonable belief," the Uniform Code approach
seems more liberal.

In light of the more liberal approach of the Uniform Code, the
omission from the Code of the new proposed subdivision {c} of
Section 816 of the California Evidence Code, specifically mandating
a liberal comstruction of the comparable sale section so that an
expert witness would have wide discretion in his selection of
comparable sales, is not an indication of any difference in basic
policy as to the need for such a broad liberal interpretationm.

§ 817. Leases of subject property

The language at the end of Section 817(a) relating to leases occur-
ring after the 1lis pendens is added at the suggestion of Chairman Mc-
Laurin (Exhibit l--pink). His letter also objects to the statement that
subdivision (a}) is subject to subdivision (b}. The staff belleves this
statement makes clear the relationship of the two subdivisions and that
it should be retalned; the offending language in the Comment has pre-

viously been deleted.

§ 819. Capitalization of income

Existing Section 819 permits as a technique for valulng property

capitalization of the reasonable net rental value attributable to the



land and existing improvements. The tentative recommendation would
broaden this provision to permit capitalization of the reasonable net
rental value that would be attributable to the land 1f the property were
improved for its highest and best use, provided the highest and best use
is one for which the property is reasonably adaptable and available, and
provided also that there is inadequate market data on which to base an
opinion as to value. This proposal is easlly the single most controver-
sial provision in the tentative recommendation,

The arguments pro and con are too numerous to repeat here, other
than to summarize the major and most commonly taken positions. The
arguments for adopting the proposal, and in fact broadening it even
further, may be found in Exhibits 3 (Hansen--green), 7 (Huztable--
white), and 18 (Betts--buff). The arguments against adoption of the
proposal may be found in Exhibits 1 (Chairman McLaurin--pink}, 6 (Reach
~--gold), 8 {County of Los Angeles--pink), 9 (McCormick--yellow), 10
(City of Oakland--green)., 11 (Department of Transportation--buff), 13
(Metro., Water Dist. of So. Cal.--gold}, 14 (City of Los Angeles--white},
and 17 (County of Riverside—-green). The proponents believe that the
capitalization of income technique for hypothetical improvements is a
standard valuation technlque used in the ordinary course of valuation in
the real world and thus should be available in condemnation proceedings;
the decision when to use the technique should be left to the judgment of
the appraiser making the valuation rather than to a court determination
based on foundational requirements such as lack of adequate market data
and avallability and adaptability of the property for the hypothetical
improvement. The opponents of the proposal believe that capltalization
of income from hypothetical improvements is a technigue used by appraig-
ers only as a check on other more reliable appraisal technigues, that
even though used by sophisticated appraisers it cam only serve to con-
fuse a jury in an eminent domain trial, that the technigue itself is
highly speculative and unreliable, and that the prerequisites to its use
laid out in the tentative recommendation provide inadequate safeguards.
This summarizes the major positions; there are a number of other points

made, pro and con, which may be gleaned from the letters.
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The staff must confess that it is persuaded by the arguments of the

opponents of permitting capitalization of hypothetical improvements.

The staff found the argumemnts of the County of Los Angeles (Exhibit §--
pink) and the Department of Transportation (Exhibit 11--buff) particu-~
larly forceful on this point. The staff recommends that the change in
Section B19 be deleted from the recommendation. Should the Commission
declde to keep the change, the staff will prepare a subsequent memoran-
dum discussing particular improvements that might be made in 1t, sug-

gested in the letters.

§ 822. Matter upon which an opinion may not be based

(2) Sales to public entity. Although the tentative recommendation

makes no proposals for change in the provision excluding sales to public
entitles as a basls for an opinion, one letter suggested that this pro-
vision should be changed. See Exhibit & (Beach--gold). The Commission
has distributed a questionnaire on this matter, and the staff plans to
consider this letter along with the questlonnaire responses, when re-
celved.

(b) Offer or option to purchase or lease property. Although the

tentative recommendation makes no proposals for change in the provision
excluding offers or options to purchase or lease property as a basis for
an opinion, several letters suggested that this provision should be
changed. Huxtable (Exhibit 7--white) feels that offers to purchase the
ptoperty play a legitimate role in property valuation and should mot be
excluded. The City of Los Angeles (Exhibit lé--white} and Betts (Ex-
hibit 18--buff) feel there should be no limitations on the ability of
the appraiser to use relevant offers and listings.

As presently drafted, the statute would permit admission of an
offer or listing to sell by the present owner to a third persen. Hux-
table would add the following provision:

Nothing in this subdivision is intended to exclude testimony con-—

cerning, nor an opinion based in part upon a written bona fide

offer to purchase the property or property interest belng valued
where it 1s shown that szaid offer was made by a person, firm, or

corporation, ready, willing and able to buy said property or prop-
erty interest at the time said offer was made.
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The staff believes that a strong case can be made for such an expansion
since the objection made to written offers generally--that the range of
collateral inquiry would be too great--may not be valid insofar as bona
fide offers to purchase the very property being valued are concerned.
In determining the market wvalue of property, a person of ordinary busi-
ness judgment would certainly want to know about any offers that had
been made for the property. Moreover, a reasonable buyer, knowing that
a seller has declined a previous offer from a willing and able pur-
chaser, would not believe that the seller would accept less than the
previous offer. And it is difficult to persuade a property owner who
has declined a well-secured offer because he thought it was not high
enough that his property is not worth at least the amount of the offer.

Nonetheless, when the evidence in eminent dowmaln provisicons were
first enacted, the Gowvernor twice vetced the bills, primarily on the
ground that they did not exclude offers.

{c) Assessed value of property and taxes due. The additiom of

taxes due to this subdivisien i1s considered highly degirable by McCor-
mick. See Exhibit 9 (yvellow).
(d) Opinion as to value of property other than subject property.

Although the tentative recommendation makes no proposals for change in
the provision excluding an opinilon as to the value of property other
than the subject property, a note is added to the Comment to the effect
that subdivision (d) does not prohibit a witness from testifying to
adjustments made in sales of comparable property used as a basis for his
opinion. A number of letters felt that a note in the Comment is inade-
gquate in light of the magnitude of the problem created by the apparently
exclusive statutory language and that amelioratory language should be
added to the statute to make clear that an appriaiser may make adjust-
ments in comparable sales in order to arrive at an opinion as to the
value of the subject property. See Exhibits 6 (Reach--gold), 9 (McCor-
mick--yellow), 14 (City of Los Angeles—-white), and 18 (Betts--buff).
The language suggested by McCormick is:

Nothing in this subdivision prohiblts a witness from testifying to
adjustments made in sales of comparable property used as a basis
for his opinion.

This language would not cure the problem ralsed by Betts that, occasion-

ally, it may be necessary to value one or more interests im the property
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(such as the fee or leased fee) in order to arrive at a value for the
remaining interest (such as the leasehold).

(g) Trade or exchange. Subdivision (g) was added to preclude

evidence of a trade or exchange since that would invelve valuation of
property other than the subject property; 1t is a specific application
of subdivision (d). This subdivision was added at the suggestion of the
State Bar Committee on Condemnation: but there were many objections to
the propesal. See Exhibits 1 (Chairman McLaurin--pink}, 7 {(Huxtable—-
white}, 9 (McCormick--yellow), 12 (Underhill--white}, 14 (City of Los
Angeles~-white), and 18 (Betts—-buff}., The commentators felt that 2
trade or exchange might be a perfectly legitimate open market transac-
tion, where the values of the properties involved are clear, and would
be the best evidence of the value of the subject property. They felt
that the appraiser should be permitted to use a tramnsaction involving a
trade or exchange if the transaction is relevant; questions of accuracy

should be directed to its weight rather than to its admissibility.

Revenue & Taxation Code § 4986

The tentative recommendation proposes the deletion of the provision
making mention of taxes due ground for a mistrizl; the proposal makes
taxes inadmissible as evidence under Evidence Code Section 822{c), along
with assessed valuation, and not automatic grounds for mistrial. Mr.
McCormick (Exhibit 9--vellow) believes this change is highly desirable;
Chairman McLaurin {Exhibit l--pink) believes the change is undesirable.
The Commission felt that automatic mistrial for the mention of unpaid
taxes was too severe; simply making unpaid taxes inadmissible and leav-

ing the remedy to the discretion of the court was adequate.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Mr. John H. DeMoully

Executive Secretary 7
California Law Reviglon Commissicn
Stanford Law School

Stanford, California 94305

Re: Memorandum 77-16 and Attsched Draft
of Recommendatlion

Dear John:

The followlng are just a few comments with retfer-
ence tc the proposed changes in the Evidence Code.

First, Sectinn 811: The phrage "... or its
equivalent” gseems to be unnecessary, confusing and unintel-
ligible when used with the phrase "... market value of
property..." Your comment states that this sedtion is
amended to broaden the application to all cases wheres &
market value standard is used. If this 1s the purpose,
then the phrase ".., or its eguivzlent" ls unnecessary.
Further, I do not know what the "egquivalent" of market
value ls. Market valun is market waiue, [f the phrase
“actual value" lz cZeemed an eguivalent of market value,
then it ie unnecessary ¢ use the phrage. If "actual value®
is not the same ag market value, then 1t cannet be the
egquivalent. I would suggest the deletion of the phrase
... Or its eguivalent” frowr Section 811 and Section B1l2.

Second, Section £13{2Z): I do not believe that the
owner of any right, title 2r intersst in the property being

valued should ke permitted to expredas an oplnion of the entire

property being valued other than the value of his right,
title or interest, or unless he ig otharwise gualifled tu
express such an opinjon. ‘The ricght of an ownexr to testify

o
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ag to the value of his property is predicated upon a pre-
gumption that he has konowledge thereof purelv by vittue

of hisg ownership. This presumptlion zhould not ba extended
to one who has an ownetship of only an interest in the
property being condemnsd Tor purproees of permitting him to
tegtify to an opinion of the value of the entire property
being condemned., ‘Thie presumption should be limited to its
prasent extent and pot exitended. To extend it, * believae,
would lead to & prolomgation of time of trial where there
are divided intereasts and result in unnecessary expense

of both money and time by the parties as well as the court.

I believe that the statement in your comment,
"Thisg is consiatent with Code of Civil Procedure Sectlon
1260.220 (procedure where there are divided interestal"
should bhe omitted. As I r=ad Section 1260.220, it is not
conslstent. This latter section permits of zither a separate
zggessment of compengation or a determninstion of the total
compensatlon as betwesen plaintiff and all defendante cleiming
an interest in the property. In thiz latter instance,
nothing in Section 1260.220 limits the right of a defendant
to present during the first stage of the proceeding evidencs
cf the valte of or injuty to his interest in the property.
This section does not permit Lhe owher of any interest in
he property to tesgitify ag to the value of the entire property
being acgulred. '

Third, Sectdon 8i3{3): The gualification of an
of ficer, ato, to teatifly Lo an opilnion of vailue 1F he is
knowledgeable as to the charsctar and use of the property
should be extended as Follows: Yig knowledgeable as to the
character and use ©f the oroperiy snd 12 value." Many
Individuels are knowiedgsabilo ag to the character of property,
knowledgeable as o ths use of property, but are not know-
ledgeable with reference to value,

Fourth, Becticn §17:
understand your commatt, "Section
clear that subdivigion (b is &
fa)." Hor do 1 understand yvour ion ot the parase
in subdivigion (al, "subisct to subdivision (b),...". Teo
ny recollection, Section BIY was to pernmii festimony with
roference to leases on the property being taken where there
was a fixed rental pald and expliicity to permit testimony
wlth reference to a leamsn whete the rental wos fixed bv a

fnfortunately, I 4 not
L7 ia amended to make
tatiun onh subdivigion
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percentage or other measursble portion of gross salea or
grosg income. These are two separate cetegories or types

of leases. Conaeguzantly, subhdivigion {b), which is gimilar
to the mecond sentence in ths existing Section Bl7, cannot

be a limitation on subdivision {s}. To have subdivieion (b}
a limitation on subdivision {a} is to limit testimony with
reference to exlsting leases golely *o situations where

the rent is fisxed by a porceniage or wther measurable portion
of grogs gales or grons income From a business conducted

on leased property. It is my recollsction that the percentane
lease situation was ondified for purposes cf making 1t clear
that this type of factual situation can be usaed by tha
appralser, as sptated in Pecple va, Frahm,

Fifth, Bection B813: I have very serious reser-
vations with reference to the advisability of proposing
Section 819 as you hava 1t set forth. In the first instance
where this section ig applicable, it willl call for two trials.
The first trial will call for a Sudiclal detarmination
of your two so-called limitations. Aleso, this trial will
have to be held far snough 1ln edvance sc that if thers is
an adverse ruling by the triel court, the appraiser who is
urging a hypethetical capitalization of Llncome pogition
will have ample time to prepare hils appbralsal on another
basis in conformity with the court's ruling. Tt will also
necesgitate interim findings of fact and conclusions of
law and, pompsibly, a judgment with reference to the situation.
These findinga, etc. may be determined by one judge, whereas
the basic lssue of compensation will subseduently be determined
by another judoe unless there 18 a court rule or court
procedure which will reguire thiis tvpe of case belng assigned
to one Jjudge for all purpores.

More importently, the limitetions which you have
before the hypothetical capltalization of income can be
conasidered, means thet the court is imposing its judgment
upon the matter on which an appraiaser should be allowed
to form an opinien: first, that the exieting improvements
do not permit uge of the property for 1lts highest and best
use, and, second, that there ig no adeguate market data
ag described in Section 89it, Both of these matters are
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factual matters which 50 to the weight of the evidence
rather than sdmiasikilicy, PFurther, no congideration has
ween glven to the raproducition cost meihod of analyvsis of
value of the properby. Your bimltatiocs with refﬂ*enhe to
a lack of adeguats markeb dats scems te place an undue
emphasls on a comparahls zales approach bto value. Addi-
tionally, even with your proposad llaitatlons, thig method
of valuation perrnits yreat saa?ulatimn on the part of
appralsers. A5 you know, 1t is with reluctances that I
mention thip laster point,

gizth, Section 822{g): This zubsection peems to
resatrict the admissibility of & trads or exchange of any
sroperty where such includer the property being valued,
T 4o not beileve tnat this was vour intant., hdditionally,
T feel that thils limitation {& too broad because there are
many sitvations where a trade oo ﬁ” exchinanga of property
ig dovolved, but the narties therets have placed a total
price on the property, and treal petate aquaiing that value
bag to ke purchsaed, For example, the partles to a purchase
of F;upettv X" agree that ?rwyerfy "¥EY has a value of $1,000,000.
The buyer ig then dirseoted by the geller to go out and obtain
variousg types of uvronerty ox tﬁfﬁqnabed properties which
will total $1,008,000 ip their purchase prices., Those
properties then are axchanged for Property "X%.  This type
of a trade has been held in various trial cnulta to be admisg-
gible. Your proposal would elimdinate it

geventh, Taxation zng Revenus Code Section 4986
I do not fegl that bhv gelation ag propessd with referance
to grovnds for mistod ia an fH?V tate. Thir provision was
placed ip the E-‘uﬂ&k Lnﬁ Tagetion Uods on the theory that
any mention of such 18 20 sgragiots s to be grounds for a
mistrial without any argumen: doabi,  therefore, thero
should be no discreticn on the part of the trial court in
elther granting or denvirg s woblon for mistrial on this
basig., One of the theories which was egpougsed in this eituas-
tion was that jurors can debesypine ferom the taxea the assessed
value of the property amd, the -nFrr%; the asgegsor's debermi-
nation of market walue by wivtus of their mpere knowledge of
the tax rate. 'fhis would then psrauic them te take into
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congliderationh a mattar which i beyond the evidence produced
at the time of triel: +o wit, the asgsessor's determination
of fair warket valus., Theve would be no way by which the
injured party could reach or cure this error,

Eighth: DBy way of interest, existing Code Gection
817 with refarence to leases of subject property permitting
congidaeration of such lesases whera they were in effact
within a reagovnable time either before or after the date of
valuation-~this section does not contain a ilimitation with
reference %o leases of the subject property after the date
of valuation which is eimllar to the limitation on & sale
of the subiect property which ooours after the date of
valuation ané aftetr the filing of a llg pendens. It would
gean to me that Section 8§17 should be amended to includs a
gimilar lindtation.

With warmept regards,
/‘/‘h‘ 2

ff ) y
H -‘ff“‘.".‘-' ’l X
; : A AL
e L JOHN N .'/ MoLAURIN
- OF
L~ HILL, FARRER & BURRILL

#

JNMcL/res
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EXHIBIT 2
KENNETH JAMES ARNOLD

ATTORNEY AT LAW
O BORX 14218
BAN FRAMCISCO, CALIFORNIA D414

Harch 26, 1977

Califortda Law idevision Uomnlssion
School of Law
Stanford, CA 94305

Attnt John H. Deboully, Lxecutive Secrctary

Mr. DeMoully:

Bnelosed is the pink slip Lo ensble you Lo keep my name on
your mailing list,

I huve reud over the tentative recomendsationa on commissioners
and market value, Wilh respect to the former, 1 suppose that is the way
the law is going, but, personally, 1 am opposed to allowing commissioners
to hear any contested matter absent a stimlalion by the parties. I am
firmly comeitted to the propusition that all people should hsve a& consti-
tutional righlt to have Lhelr disputes adjusicated by judges who are an~
gwerable tothe people and can be recalled, lmpeached, ar removed from
office; I deplore the trend of adjudlcation by administrative hesring
officers, bhoards of governors, comnissioners, rofersesy and what have you
who canuot be removed from office by the will of the people. This, of
course, i1s a philoscphical mstier with which I suppose you are nol con-
cerned,

My reaction to yvur recawendation on market value is entirely
diff'erent., I wholehearitedly support your eofforts on this and belicve
your recamnendation is a good one. Iy only criticism is with your umendment
to Ev ¢ § 812, ty feeliny is thet the section us amended is confusing,
You atteupt to clarify il 1In vour cumvent, bub the coment 1s not part
of the statute, Too, you state earlier in your explanation that Lhe
purpcse of the law 1s to change sue of the decisicnal law, If your intent
is to change decisiunal eo opposed to slatulory law, I would also include
a sectivn defining market volue as inclwding such terms as Ymurket Price,"
“actnal value", "rull vulue," ele, ss uned in various stotutes, (Unfor-
tunately, while I was t ping this narapraph I had a four interruption
which has broken my train of Lhought, but I think 1f you reexamine the
amended scction and your comment vis o vis Lhe text explanstion, you will
understand my objectiov:n.)

Very truly yours,

. Kenneth Juames Arnold
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EXHIBIT 3
LW CRYIDEN OF
MERAND ¥, AN BREBEANT, HANIEN & HLOM CERALD B, HANSNN
(i L 00e BARK Off SIUNICA BULIDIAG RIOMAND B. 8108

BAR domy, CATIMURNTA 28110
THLASHORE (400] Sis - ONEE

March 29, 1977

Mr. John H. DeMoully

Exegutive Becretary

California Law Revislon Commission
Stanford Univereity School of Law
Stanford, California 94305

RE: Your tentative recommendation on evidence
of market value of property dated 3/15/77

Dear John:

In response to your request of March 23 to ma as a member of
the State Bar Committee on Condemnation my individual response
in am follows:

1 approve almost Cofipletely of your draft and particularly the
making uniform of evidence rules in varilous types of cases.

While. 1 vated contrary to this position, it waes based on minor
cbiectlons that could be handled by one amendment I am suggesting.
That amendment deale with the factual situation, where the same
plece of property would be valued in a dissolution case between
husband and wife or partners by one method, but under existing
eminent domain laws would be valued at less than market value.

Put the cage of a commercial property, that depends most
substantially for its rental value on & left turn traffic pattern
into the property on an exigting street. Assume further there

is no thought of ever restricting a left hand turn there, in

all practicality. 1In this factual situation in a private
dissolution proceeding, the fair market value of the property is
nct diminished by any consideration that there is not a proprietory
right to have the left turn traffic continue to enter the property.
However, in eminent domain valuation, on the rationale that

this element of value 1ls one that arises out of a non-proprietory
interest that can be cut off at any time by the exercisé of
police power, the actual compensable value of the property is
arrived at by penalizing the property's value accordingly.

People buy and sell property all of the time, putting a value on
the abilities of the property that could well be lessened by the
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exercise of police power. Every time one buys a vacant piece of
commarcvial land, or any property zohed in any manner that is
aubject to degoning, this is going on.

I suggast that the concept of disallowing value on the rationale
that police power could take it away ie a fallacy, whether
applied to a typical property subjsct to dowhzoning or applied
to a oommercial property depending upon left turn traffic.

Cn a particuler public project in front of a commercial property
where there is a streeét widening and a new center divider blocking
off left turn traffic, such blocking off is really not an
sxercise of the police power in the general sense at all, but is
more realistically an exerclse of the eminent domain powar

to accomplish an affirmstive public use project, particularly
against one property, not similarly affecting all properties

in the community. ' '

1, therefore, would propose an amendment which states, in effect,
that in any eminent domain proceeding, market value will be
ascertained without deduction for any element of value of the
property on the basieg that such element of value cduld be
-eliminated by an exercise of the police power, unless all
properties 1n the community (the zone of benefit) are similarly
affected.

Proceeding to other observatliona:

1 agree thoroughly on your recommendation to add Section Ble(g)

to give an appralser wider diacretion in selection of comparables.
The Courts have been grogsly preclusive. Juftiea usually have more
sensa than these judges. I would prefer to expressly limit the
discretion of the Court to limit the number of sales to the
situation where such are cumulative and add substantially nothing
to the evidence. ' ' '

Your proposed change to Section 819 does not go far enocugh in

my opinion. Presently one can capitalize income from existing
improvements and you proposed to capitalize income from future
improvements 1f the propsrty is not developed for its size and
best use, and there 18 no adeguate market data. I believe you
should be able to capitalize income from future improvements as
long as the evidence will support the practicality@*sd economic
value of the improvements. The rule has beenh stat that one can
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not capitalize from "hypothetical” improvements. I don't know
Whﬁ not as long as the improvements are economic and practical.

new that all the time in analyzing property for development
or straight land lease. it happens in the market and it is sensible
and should be allowed. Objesctions to impracticability and
nonsoononic use go to the weight of the evidence in my opinion.

My last comment has reference to an arsa untouched by your
tentative revieion. It has to do with the time-honored
proposition that one can consider higher uses not permitted under
present zoning if one can show "a ressonable probabllity of
razoning in the near future”. fThat ls mechanical and not
realistic in two regards. A §{9% chance of rezoning certainly
affects value and even though it might not occur in what we call
the near future it certainly has an affect on value. The rule
should be that the effect, if any, on land value arising out of
the possibility, if any, of a rezoning should be considered

if that rezoning is possible soon encugh to have any effect.

I had a jury once on an important case hang up on the meaning

of “near future" and determined that it meant one calendar year,
and we prevailed, but I don't blame them for being mechanical
when the Court's instruction was mechanical. I am handling sales
today where readily half of the value being paid is on the less
than 50-50 chance that within 20 vears the property will be
zonad for higher use. PFeople don't vffer a higher price if they
can get over two mechanical hurdles in thelr own mind., They
offer & prica by integrating a pozaibllity with the far-distant
time eslemant involved.

Very truiyjpﬁﬁrs,

@g;ald B Hansen

GBH/djt ,/s f
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! HMBINPENTIAL. “ COMMPBRCOIATL

ANRD INOOGNN PROBRHTIERM
EXHIBIT 4
3550 WEST THIRD BTHEET » LOS ANGELES 36, CALIPONNLA

LICENSED REAL ESTATE BROREANS {1 Blesk Gosk of Lo Srent WE 7.4E0

April 14th, 1977

Californie Law Revislon Commission
stanford Law School
Btanford, CA. 94305

Gentlemenis

We would appreviaste receiving a copy of the recommendation
in connection with the Ruleg of Evidence Code.

We would algo like to maske a coamment concerning the rights
of the property ovwner to testlfy as to the value of the
property even though not qualified as an expert.

In many instancee, the owner may hear or know of a property

in the gpame general area in which he lives, and which has

been listed by a Broker for a certain price., Invariably, the
owner feels that his property is worth more than the one which
has been put up for sale, and consequently he pushes the
valuation of his own property etill higher. The property which
has been listed for sale may be in another block which perhaps
has more character, it may be on a corner, it may have certain
features which make it more readily saleable, and in the sale
price there may be personal property included, such as
chandeliers, mirrorse, stove and refrigerator, carpets and
drapes, and finally the property may not be aold for the

price at which it is listed, but the property owner testifying
ag to value does not know the actual price cbtained. such
other matters as termite work, or the property being taken in
an "as is" condition can sometimes apply, and play an important
part in the ultimate price of a property.

1t is important that when people testify &s to value and give
comparables, that they should only do so when they have
persosizlly inspected the interior of the house. The two houses
may be identical in architecture on the outside, but the modern-
isation which has taken place on the inside of one of them may
be conslderable. Consequently, to all intents and purposes

the property is sold for a higher price, and yet the party . —--
testifying as to the value of his property is not aware of =



April 14th, 1977
California Law Revislion Commission

the additional features in the other property which has
baen sold, and which so affect the value.

I trust that the ebove will assist you in arriving at
some conclusion concerning the praposad uhanges in the
valuation of property. - e "

Very truly yours,
JOSEPH MILLER REALTY COMPANY

WIS

Jopaph Miller

IM/ 3t
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LAW OFFICEY GF

KULLA & OWEN
HORMAN KULLA ¥16 ) STREET TELEPHONE
WILLYAM } OWEN RUITE 408 EPTa! 440 398N

SACRAMENTC, CALIEQRNIA Y5014

April 18, 1977

california Law Revipion Commission
Stanford Law School

Stanford, California 94305
Gentiement

Thank you for sending me your tentative recommendation relating
to evidence of market value of property.

1 favor the recommendationa except insofar as they make inadmissible
relevant comparable sales data.

Sincerely,
Norman Kulla

NE/do
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C.S. REACH, FRICS, MAI, ASA

19006 Chase Street
Northridge, Caldornia 91324
§213) 885-6166

Institution
of Cartered 14w Revision Commission

Sohool of Lew .

3tanford University
Member, Ca 94305

Ametican

tristitute :
of initute Dear 3Jirs

Appralyers

~ Evidence of Market Velus of Property.

o ‘With reference to the Commiseion's recommendations
1. &:m:r I have the following oomments:
A =

Society of Comparsble HSales
Appraisers :
: The Commisaion recommends that wide discretion
Member, ba given to the expert wiitnees in the selection of amles.
internationsl .
Real Eatate . I welcome this freedom given to the appraiser.
However, 1 believe it should be made clear that there
Licensed Real would be no restriotion on the use of sales of land
Estate Broker, improved with buildings where it is necessary to demon-
California strate the value of vacant land., This would be espeoially

true where there ls a scarcity of eaeily comparebls
Appraisels, Consultetions  ygeant land sales. Also 1% should be mude clear that the
Investments " .appraiser may, in order to make the proper adjustment
: because of the eximience of the improvements on the sale
land, use hies expertise to separate the prioce pmid between
land and dbuildings as indicated by the pale and consider
the resultent prioce pald for the -ssale land in hla estimate
of the valusyfths subject vecant land.. It should be proper
for an expert witnees to give an opinion as to the megre-
gation of the price paid between land and bulldings on =
sale.

Capitalization of Incoms.

The Commission recommends that if ths Court
determines that there are no adequate market data, permission
may be given to capitalize the reasonable net rental valus
of the land ae improved with hypothetical bulldings.

: I recognige the right of mn eppraiser to use all
knowsn veluation techniquea. However, this teohnigue has
been moet subject to abuse in the past. It involves the
capitalization of a hypothetical rent reserved in a hypo-

.T-~
rﬁﬁ.w,

.y
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thetiocal lsamse of hypothetical premisea conmtructed at a
hypothetical cost for a hypothetical eise, quality and
deslgn. Properly used it is a useful tool in the hands
of competent and eihival appraisers, espscially if carried
out under the discipline of the market place and not merely
in a hearing of valus with no prospeet of testing. The
Commission's recommendation would provide ocourt approval
(although in & limited niumber of situationa) to the uee
of this technigue. - .

I would rather sese the whole of thq'reatrictiunﬂ'f;
against the uss of capitalizetion methods be removed from
the Evidesnce Cods than have gourt approval in some omases.

. It the Commimssion's recommendation is enacted into
law, however, I urge that procesdures be set up so that
either aide knows well in advance of the trial date and .
even before final pre-trial, if the other is to sesk the -
court's pesrmission. o

Sales to Agenciss wiih the powsr of 5
Yminens pomain o p

The blanket prohibition of the use of thess aales
1s & needless hardship end cost to the taxpayers., whers
it can be shown that the pale to the Agency was entirely or
at least substantislly voluntary and definitely with no
+threat of oondemnation, it should bs permitted to be intro-
duced into evidence. Also where there ars multiple _
aoquisitione (say mt ieast 10) and 51% of the owners have
agreed to a settlement with the agano%. then suoch settlements
should be permitted to be introduced by either side.

g Whers there are eawards made by & court (not reasonably
“subjeot to further review or appeal), these awarde should be

permitted to be introduced into evidence. However, stipulated
awards or ssttlements should not be so introduced. _

Exactions.

' Where 1t is claimed that the land socught to be
acquired, in whole or in part, is not serving 1ts highest
and best use and. that 1{ 1s reasonably probable that

approval could be obtained for a change uvf xone, variance,
conditional use, subdivision, lot split, bullding permit,
coastal permit, agrioulturhl exemption permit or eny other
proocedure under the control of & state or local agency, ther
it should be incumbent upon the party claiming probable g



spproval, alao to provide the court with s statement

as to what conditione would probably be atimched to such
gpproval, including, tut not limited to, required
dedigations of land and publioc improvementas at the owner's
cont.

I am, gentlemen,

Yours eincerely

C:ZJ_EJaJélAL<,4i

C.S.' Raach
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EXHIBIT 7

Law IFFIGES D

D' REILL AND HUXTABLE

RICHARD L HATARLE ADD WEST FlusT 3THEET, ByiTE 2an
LEROY A ABKLESN

LS ANGELES, CALIFORNMNIA BOOIR

TELERSONE (2130 Ba27-ROIT

May 12, 1977

California Law Hevision Commisqion
School of Law

Stanford University

Stanford, CA 94305

Attention: John H. DeMoully, Executive Secretary

Re: Tentativb Rccommenﬁation R0¢at1nq to

Gentlemen:

I have received and reviewed your tentative
recommendation relating to the rulecs cof evidence
in the valuation of property. In your commentary,
you enumerate the areas in which statutory law would
be helpful in property valuation. You fail to enumerate
one 8uch area as including moertgage deliciency litigation
where a foreclosing mortgagor ls entitlied to recover
such deficiency only to the exitent that the indebtednessa
exceeds the market value of the property zecuring the
debt, irrespective of the amount for which the property
was sold at judiclal sale. Altlough this form of
litigation seldom occurs, when it does occur there
are freguently hugh sums of money involved and virtually
no evidentlary law to ald the Court at the time of trial.

Amendment of Evidence Code Section 813. I whole-
heartedly agree that s designated offlcer, employee
or partner should be entitled to testify on behalf of
A corporate or partnership owner. My only guestion
soncerning this Amendment iy the use of the gualification
that such a person musi be "knowledgeable as to the
rharacter and use of the propertv.”" 1 would suggest
-hat the appropriate gusiification should be that "such
a person is shown to be ingtruymental in the purchase,
use, or managoment of the property or property lnterest
being valued or i8 othurwise kiawledqeabie as to the
character and use of said property.
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This additicnal gualifilcation defines a foundational
showing that would not requitre a partner or vorporate
officer or employee Lo possess quuiiftodtiuns of an
expert in order to be ”‘n@wipdqnamlu In short, the
attorney preparving for trial would be ccnfident that
his witness will be alile to testify if he can show
that he is or was instromental in the purchase, use or
management of ths property in guestion,

Amendment of Bvidence Uode Section Blé, 1 wholeheartedly
agree that the trial Tourts should De encouraged to be
liberal in the exsrcise of discretlon permittiﬂg sales
into evideuce and that such encouragement should not limit
the Court's discretion in limitlng the number of sales
notr should 1t prejudice the right of cropg-examination.

1 aleo beligve that such encouragement should not affect
the Court's right to exclude evidence under the provislons
of EBEvidence Code Section 352 nor limit the Court's obligation
to give appropriate instructions converning the matter

in which the Jury should consider such sales evidence.

In short, I believe that provisos {3} and (4) should be
added to new subsecticn {0}, e¢.g.:"{3) the right of the
Court to exclude evidence under Evidence Code Section 352,
or {4) the obligation of the Court te give appropriate
instructlons to the Jury concerning the mattgr in which
they may conglder such sales ovidence,

Amendment of Fvidence Code Section 819, Your proposed
Amendment wouid permnit conslderation of the capitalized
value of the reasonable net rental value that would be
attributable to the jand 1f the propérty were improved so
that it could be used for the highest and best use. This
concept seams tn be addresced Lo the propoestition that only
untmprovcﬁ land bas a fulure. Frequently, an existing
building may reguire quhabhn jal al* ration or repair
in order to adapt it ton lta hlghest and best uze, AJthouqh
I would not want Lo jﬁmp&rdjz? whatever plﬂhabillty
adoption may exist, it is possible that subsection fh;
gshould be modifisd to permit a consideration of "the

capitalized value of the reasonable net rental value that
would be attribatable to the land or to tie land and existing
imﬁrﬁvvmrjth, i the crty werd THproveg, or Said exishin

imErOVPm”ﬁf #Urrmrﬁuifﬁmi 2o that it could be umed for

“Tts highest and hest
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Amendment of Lvidence Code Section 822, 1 note that
you had failed to consider that subsection {b) continues
to exclude any consideration of an coffer to purchase the
subiect property even where that offer is shown to have
baen bona fide, in wrlting, and by a prospestive purchaser
who wasg ready; willing and abie to buy the subject property.
I have, on eeveral accasions, found it virtually impossible
to explein to a client that such a bona flde written offer
cannot be received in evidence. If an owner can actually
produce miuch a bona fide written offer for his property,
it 1s very difficult to explain that such evidence is
not admissible because +the jawyers {or public agencles are
afraid that the peuple of California will fabricate such
offers, commit perjury at time of trial, and that they,
ag lawyars, are incompotonl to establish that the written
offer was not bona flde. ¥e have ample digcovery procedures
through which the attorneys for the public agencles will
have weeks or even months of advance notice in which to
investigate the proposed offer. I suggest that Sectlon 822
{b) be amended to add, "; and nothing in this subdivizion
is intended to eoxciude testimony concerning, nor an opinion
baged in part upon a written bona fide offer to purchase
the property or property intorest being valued where it
is showh that said offer was made by & persony filrm, or
corporation, ready, willing und able to buy said property
or property interest at tho time said offer was made."

Your proposed Ancndment of Evideonce Codoe Sectlon 822
{g} may have unfortunate resuibts. Tt is a common practice
for two parties to agree to purchase and Lo sell a given
plece of property at an agreed dollar value, but in a
tranBaction 1n which the seller may reguire the purchaser
to acquire and trade ancther oroperty and that the seller
who will be acquiring bthe trade property will receive cash
to the extent that the trade property should cost less than
the agreed value of the property being sold or will provide
"boot" to the extent thai additlional capital is required
to purchage the trade property.  Such transactions are
just as much open market transactions as any other sale
where the agreed valus nf the properiy belng sceld is
ascertained before the identity and purchase price of the
trade property is known.
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It is my perscnal opinion that the subiject of
whether a transactiion invelving a trade or oxchange
may be consldered by the appraiser iz one that should
be left to case law and shouid not bo fixed by statute,

My comments above are oitrrod as suggestions
concerning the manner in which an excellent proposal
can be made better. [ uarge you o deRUP and perfect
the propogal and to offwy 11 as legistation.

Thank vou for this opporitunity to comment,

Hincufely,;f

' /;f 3;:’
\

[ ;‘

F T~

T«!I‘;‘.HAT,D L. HLIX“"HL.E
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EXHIBIT 8 ‘
COUNTY OF LOS ANGELES
OFFICE OF THE COUNTY COUNSEL

SBdp HALL OF ADMINISTEATION
LOS ANGELES, CALIFORNIA ooz 974-1909

May 25, 1977

JOHN H. LARSON, COUNTY COUNSEL

California Lew Revision Commission
Stanford Law School
Stanford, California 94305

Re: Tentative Recommendation ulﬂ':insr to
Rvidence of Market Valua of Property

Gantlemen: |
We !uliy ‘endorge your efforts to revise the Evidence

Code Valustion Ssctions to apply uniforaly wherever the
value of property is in issue, S -

"~ Thers is at least one area where uniformity will not
be achieved wh? other changes are mede. Your proposed
- 816(c) provides for great liberality by the expert witneas

in the sslection of sales. However, in determining pro-
vty value for real p:opnrti taxation m{nuh mote than
0 days after the lien date 1s not "pmar in time.”

- (Revenus and Taxation Code Section 402.5) It is our recom-
mendation that Revenus and Taxation Code be amsnded to
delets this unduly restrictive time limitation, It has
beent our experience that important sales data’ has been
denied admissibility sometimes because of a few days.

1t is our view that proposed Section 819(b) should be
deleted. As you have noted, the hypothatical .-b_uil.d:l.ni
approach to valuation is a recognirzed technique, but it is
far from reliable. We have attached as an exhibit a demon-
stration of the unrelisbility of this approach. We have
assumed that no vacant land sales are available in close
proximity to the subject pr ty. VWe have followed the
steps. outlined in _'l'lu_vugg of Real Estate, A. Ring
(2d ed. 1970) set out at page ot seq. _

In the attachsd example we have assumed as a hypothe-
tical improvement & small take out vestsurant that would
cost $120,000 including accessory improvements (paving
ete.). The assuned gross incoms and o:g-nun per square
foot are also set forth in steps 2 and 3. The building
charges and miscellangous charges are set forth in steps
5 and 6. In steps 7 and 8 the net income attributable
to land is processed into & land valus conclusion of

slightly over 820,100

e
e
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Under Condition I the same basic assumptions are made
sxcept that assumptions are made in ltﬂgl 1, 2, 3, 5 and 6
that would tend to incrsase the residual land value., Thase
ehnngon are a mere 10% from our original assumptions. The
10% I'igure was used for sase of computation and supported
as s typical difference in opinion. (In practice appraisers
assumptions and conclusions ciunntl vary by a such greater
Ettenntas-.) The resulting residual land value under _

ondition 1 1s $112 500, over five times grester than the
value indication under cur originally assumed facts,

Under Condition II the process is repeated nmogt that
assumptions in attg: 1, 2, 3, 5 sand 6 are varied bS.cot
from the original a manner which would tend to rease
the original land residual conclusion, 1In final applica-
tion the resulting land value is & negative $56,900, an
 gbsurdity, The actual dollar difference would be graater
with a positive net incoms to land because of the higher
interest and recapture rates, . ' _

, We invice you to follow the same process using figuras
of your own, result will invariably reflect a wide
value difference batwaen Condition I and Condition II
particularly whers the assumed isnd value is :clativuiy iow,

‘Since appraising is, to a great degres, & guestion of
g:t.lrnt we belisve that the sanctioning of the hypothatical
ilding value technique will result in a wide disparity of

valus with little support other than judgment,

It is our view that the appraisal of properties with
1imited market data cen reliably be made under sxisting
law without resorting to the othatical building approach
to value, Land lease comparables can provide a very halpful
and reliable baeis for value subject only to the leverage
impact of interest rate selection rather than the multiple
leverage impact of the hypothetical building approsch to
value, Consistent with philosephy of proposed section
. 816(c) tha appraiser could utilize market data, as the
now, a littla less desirable in terms of time and/or distance
or other factors of comparability with greater reliability
than the hypothetical building value approach.

Very truly yours,

JOHN H, LARSON
County Counsel

By /kféiwunkaﬁ)Waﬁézickézif“

DENNIS M. DRVITT -
Deputy County Counsel

DMD :map
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COUNTY OF LOS ANGELES
OFFICE OF THE COUNTY COUNSEL

S48 HALL OF ADMINISTRATION
LOB ANGELESD, CALIFORNIA QOO0I2

DONALD K. BYRNE, cHIEF DEPUTY

JOHH M. LARBON, COUNTY COUNSEL ) Jm 1’ 1977 g?""‘lﬂ?ﬁ

California Law Revision Commission
School of Law

Stanford University

Stanford, Californis 94305

Attn: Natheaniel Sterling
Assistant Executive Secretary

Re: Proposed Change in Evidence Code on Market Value
on Property '

Gentlemen:

This letter is directed to your proposed recommenda-
tioms to: N ' ‘

1, Liberalirze the introduction of compnrabl&
g;ées into evidence < Evidence Code Section
H

2, Permit the capitalization of rentsl income
based as 1f the gropurty were improved to
its highest and best use = Eylidence Code
Section 819,

Our experience in this office is limited to eminent
domain trials in Los Angeles County only. Last yesar our
Property Division, which handles alil inverse and eminent
domain cases in the Los eles County Counsel's office,
was involved in 20 trials, 13 of which were jury trials,
Qur erience has been over the last few years a rather
liberal attitude by most trial juiges on the admissibility
of sales and other evidence in an eminent domain - inverse
condemnation case, We believe that the evidence rules in-
stead of being amended to provide for a more liberal ad-
mission of sales should instead be amended to encourage a
trial judge to exercise his discretion in preventing sales
and other evidence from coming into evidence, (irrespec-
tive of which side offers the evidence) if sald evidence



California Law Revision Commiassion
June 1, 1977 ' :
Page 2

contributes little, {f anything, for a jury to determine
the value of property. In other words, a judge should be
permitted to be just that, a '"judge" of the relevant evi-
dence which sheds light on the value of the subject pro-
perty under consideration. 1If the esale or evidence does
not shed light on the value of the subject property, then
the trial judge should be encouraged to.excgude such evi-
dence rather than {our proposal which encourages the ad-
mission of doubtful evidence, The trial judge and not '
the "expert witness'' should determine what evidence will

go to a jury.

As to the capitalization of incoms, it has always
been an approach to value that has built within it the
makings of a wide disparity in value for small differences
in any one of the steps essential in the approach, This
fact is recognieed by anyappraisal handbook one studies
_with respect to the income approach and is probably one
of the reasons our California Courts have consistently re-
Jected the income agggugch use on unimproved land, Peogle

v! iohnson, (1962) A, 2d 712, The American Institute
of state Handbook entitled "The Appraisal of Real
Estate", 3rd edition states at pege 71:

"Selecting the capitalization rate is one
of the most important steps in the income approach,
A variation of only one half of one percent can
make a difference of many thousands of dollars in
the capitalired value of the income, The diffe-
rence between an annual income of 327,500 capi-
talived at 5% and 5 1/2% is $50,000."

It is noted that your proposed amendment of Evidence
Code Section 819 would permlt the capitalirzation of income
on vacant or unimproved land if there 1s no other market
to measure value, We believe it pertinent that you should
note the comments of an appraiser that is recognized and -
respected by all appraisers, namely George L, Schmutz who
stated of the income aggrcach in his "Condemnation Apprai-
sal Handbook" at page 56: :

"it 18 needful to remark here, however, that
although the process is possesgsed of & wide range
of usefulness in the appraisal of properly and
adequately improved properties, its use is highly
dangerous in the appraisal of inadequatelg 1m~
proved properties or properties that can be re-
novated and sold at a profit."
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' Dennis M. Devitt, Deputy Count{ Counsel hap already
prepared and sent to you & letter with an attached chart
which demcnstrates the wide chasm that can result in
“value" emanating from only a 10% disparity on each of

the various steps essential in sn income approach, The

- application of the income approach &s a method of valuing
uniuprovud and/or underimproved properties is an invita-
tion to permit speculation in the courtroom. The loglc

of valuing unimproved property as if a building was on

the property was recently questioned by the Court of Appesl
in & marriage dissolution case which involved the value

of unimproved land, 1In re marriage Folb, 53 C.A, 3rd 862
with the Court saying at page 870: ' ,

"But we know of no legal principle which
would permit a find of market value of un-
improved land on the date of value &8s if it
were already in the roved state contemplated,
Nor does reeson or 103 ¢ support husband's posi-
tion, As of June 1963, the question of whether
Highland would be transformed into a vastly more
valuable improved office building grﬂg:rty se=-
veral years later - considering all the possible
expense~producing and other obstacles thet might
be encountered - was one of sheer speculation;"
[emphasis ours]. '

Gentlemen, we believe the rules of evidence in eminent
‘domain are liberal enough now to permit and allow good ap-
praisers the evidence necessary to appraise any type of
property in this great state of ours, Please, leave the
judge some leeway to 'judge' the evidence and leave spe-
culation out of the determination of the value of property,
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We strongly recomsend you dnlete the gropocod amendments
you have set forth for Evidence Code ections 816 and B19,

Very truly youra,

JOHN H, LARSON
County Counsel

I At b

Principnl Deputy
 County Counsel

By

SRA:va

cc: State of Californie
Joseph Montoya
County of San Diego
William C. George
City of lLos Angeles
Norman Robert
Roger Weisman
League of California Citiea
William Kiaser
[Enclosed is & copy of Dennis M, Devitt's letter
and attachment]
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May 24, 1977

California Law Revision Commission

School of Law

Stanford University
Stanford, California 94305

Re: Tentative Recommendation relating to
Evidence of Market Value of Property

Gentlemen;

#63.70

GF COUNSELi
W, % LML SAYT

NEWPSRT @ERADS OFFICE
BiD NENPORY CENTER DRIVE, SUTE 80D
NEWFORT BEALKH. CELIFORKIA G28AD
TELEPHONE 1714 HI5-2200D

IN REPLY PLEASE REFER 10

in accordance with youtr reguest I submit the following

comments concerning the above referenced matter:

1. Proposed Evidence Code Sections 810, BL1l, 812,
813 and 815 are commendable and carry out in effeet as a maiter
of law what a great number of courts do as a matter of fact.

2. Although I understand the intent of BEvidence Code
Bl6é, it appears to me that Section (c) proposed to be added to
that code section will greatiy lengthen eminent domain and other
trials respecting value, particularly whare a jury is involved.
T believe it will be almost impossible to get a court to strike
a proposed sale if this section is amended in the manher proposed.
In the hands of trial judges parayraph (b) will become almost
meaningless. I can foresee that the time that will be consumed
in crospg-examination will markedly extend all trials. In addition,
particularly in jury trials, once the jury is informed of sales
that only marginally relate to the subject, it is extremely
difficult through cross-examination or argument to unring the
bell, This proposed amendment simply opens the door for the
imagination ot so-called experts to parade extremely high or low
numbers before a jury, and the chances of unnecossary time con-

sumption and prejudice would be yreatly enhanced,

3. I have no objecticon to proposed Evidence Code

Sectipon 817,
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California Law Revision
Commission -2~ May 24, 1977

q. The proposed amendment to Evidence Code Section 819
opens the door to the most rank sort of speculation. If a party
were able to confince the court that the reguirements were
met for the use of B19(b) this would open the door for that party
to present pretty plctures pf some hypothetical development on
the subject property and determine the rental values of that
development., Then the costs of the development would be deter-
mined and an applicable amortization of those costs subtracted
from that rent to arrive at a hypothetical rent for the land
alone. Speculation i built upon epeculation in this type of
analyais, and those of us who have tried a number of eminent
domain cases have seen attorneys attempt this procedure, Some
of the fallacies of the procedure are that the rental value of
the entire project when builft only cveccurs after a period of time
and is the product of a number of factors which are never pro-~
gramed into the formula. That 1s, the rental stream which flows
from a completed development has to include a return to the
developer for a profit on each item that goes into the formula
together with entrepreneurship combined with an income stream
which will pay back the developer tor the investments that
were placed into the development during the time that it took the
developer to put the project together. How this can be brought
home to a jury and the dream separated from the real world is
as a practical matter impossible.

If the Commigsion is still committed to go ahead with
this kind of proposal, it should certainly add a proviso that
the highept and best use for which the property is reasonably
adaptable and available must be a use which the court pre-
determines will take place within the reagonably near future.
In a recent casge that I was involved in an appraiser attempted
this type of an analysisz when the highest and best use for which
the hypothetical improvements would be constructed would not
occur for some 15 years in the future. Fortunately, the court
refused to let this type of rank speculation get before the ijury.

It ig true, as you point ocut, that some authors of appraisal
workse have discussed this type of analysis az an appropriate
meang of valuing property, but they have not discussed it in
terms of presenting it to a lay jury in an adversary proceedings.
What may be informative and useful to a sophisticated real estate
developer can become highly prejudicial and confusing to house
wifea and retired people on a jury. Blso, we have to be careful
not to lengthen such trizls through the introduction of such
uncontrolled and highly speculative testimony, in light of the
Judicial load of the courts,
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5. BEvidence Code Section 822, as propuped to be amended
in regard to testimony relating to taxes, is highly desirable,
ag well as the proposed amendment to Revenue & Taxation Ceode
Section 4986, I have mixed feelings about proposed Evidence (ode
Section B22(g). obviously this sort of information relating to
trades is excluded because it is too sophisticated for juries
to understand and would be confusing, time consuming and preju-
dicial. I wonder in light of some of the other changes that you
suggest above whether 822(¢) could be justified, since you are
agsuming that juries are extremely sophisticated if you are
golng to subject them to an analysis of income streams from
hypothetical improvements, for exampie. I believe that a trans-
action invelving a trade or exchange should be admissible if
certain safequards are included to prevent the jury f£rom having
to be sophisticated in order to understand that tranzaction.

I believe a provision could be added that such transactions are
admissible provided that the court determines in advance of any
testimony before a jury relating to these exchanges that the
parties to the transaction had agreed as to the value of the
properties being exchanged, If, for example, the parties agreed
that property A was worth $£106,000 and that an additional 550,000
in cash was being paid, and that the property plus the cash was
being exchanged for property B, theh both parties to the trans-
action have obviously agreed that property B has a value of
$156,000. If this were shown to the court's satisfaction, then
this type of transaction should be admitted. Another provision
could be added that these types of trangactions would not bhe
utilized unless the court determined that there was no other
adequate market data as described in Section 816 upon which an
opinion as to value could be founded if an additicnal safeguard
was desired.

It should be polnted out that although your note to this
section states that subdivision (d) of Evidence Code B22 does not
prohibit & witness from testifying to adjustments made in sales,
some appellate cases in California have arrived at contrary
opinions, and thuse cases were not expressly overruled in Merced.
Az a result there is a confusion among sppraisers and trial
courtg relating to this issue, 1 have poilnted out the rule of
Merced to gsome trlal judges with mixed results. They have
wondered whether the statements in Merced were applicable only
to the facts of that case or dicta.  { would suggest that the
follawing language be added te 822{(d): ". . ., but nothing in
this subdivision prohibits a witness from testifying to adjustments
made in sales of comparable property used as a basis for his
opinion."  One of the principsl problems with 822(d) involves
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the gquestion of whether an appraiser can compare improved
property to vacant property. The typical appraisal method
utilized has been for the appraiser to arrive at the residual
land value of the improved land and compare it to vacant land,
Some courts believe, however, that this is prohibited under
§22(d). Cbviously, an amendment could be structured smoc as to
regolve this question and allow such an appraisal method to be
utilized in making an adjustment to an improved sale to arrive
at a residual land value.

I hope these comments are useful to the Commisaion.
Sincerely,
RUTAN &/TUCKER
v Gt
_f Homer L. McCormick, Jr.

HIM:ehe
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- S . "
oY ofF TAKLAND

CITY HALL + 14TH'AND WASHINGTON STREETS - OAKLAND, CALIFORNIA 94612

Offlce of the Citv Atbomey
David A, Self

Chv Atiormey May 26, 1977 -

California Law Revision Commission
School of Law

Btanford Universit :

Stanford, California 94305

Re: Tentative Recommendation Relating to
Bvidence of Market value of Property

Dear Commissioners:

In reviewing your tentati#& recommendations on changes in
the Evidence Code relating to the market value of property,
the following comments are submitted:

The proposed amendment to Section Bl3(a}{3) states that "An
officer, employee, or partner designated by . . ." may testify
as to value such person is knowledgeable ap to:the
character and use of the property. My concern is to the
appropriateness of permitting an "employee" to so testify.

By logical extension, if an employee of a partnership is
permitted to testify, why not an employee of a single
individual? Alsc, the language raises the question whether

a partnership as used in that section would include a husband
&nd wife owning property or other persons as long as there
were at least two owners, Also, since a partner is already
ah owner, there would seem no need to further state that the
partner may testify as to value,

The propoeed amendment to Section B819({b) would permit an
expert witness to testify as to the capitalized value of the
reasonable net rental value that would be attributable to
the land if the property were improved sc that it could be
used for the highest and best use for which it i{e reasonably
adaptable and available if two specified requiremente are
met. The difficulty with this amendment is that it will
create more confusion than it may possibly cure. By the
time an appralser finishes testifying to the value of a
hypothetical "fifty-story skyscraper" on some property that
now has a two-story frame mtore, then showing how much the
land is worth based on the rental from a fifty-story
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skyscraper, it will take a most exceptional jury to understand
what is happening. The matter would be too gpeculative. Any
" attorney who works for a public agency any length of time
sees many actual building plans proposed which never come to
fruition except as would now be permitted in the testimony

of an appraiser. To attempt to determine land value based
on such hypothesis would consume an extensive amount of time
without sufficient benefit to the jury. We belileve that
appralpers at present have sufficient methods to determine
valueiwithout the addition of another method of doubtful
henefit.

Very truly yours,

DAVID A. SELF
City Attorney

By: ; ’
p

Astistant City Attorney

RRK:am
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EXHIAIT 11

STATE GF CALIFORMIA=-BUSINESS AND TRANSPORTATION AGENCY EDMUND G, BROWN JR,, Governer

iininigs - 1“
DEBARTMENT DF TRAMNSPOATATION .
LEGAL DIVISION '
I8P PINE STREET, SAN FRANCISCO 94104 -.-
{413 9923130

MAY 2 7 1977

California Law Revision Commisalon
School of lLaw

Stanford University

Stanford, CA 94305

Re: Tentative Recommendation Relating to Evidence of Market
Value of Property

Dear Commissioners:

The Legal Division of the California Department of Transportation
2;& analyzed the above proposal and makes the following comments
areon.

Praoposed Béct;pn 813(a){?) and Section 813(a}(3):

The owner of a lesser interest in the property should only
be allowed to testify to the value of that interest where
otherwlse admissible; not the value of the entire property,
While he can appropriately be presumed tc have special
knowledge of the value of his particular intereat in the
property, thie presumption ia not appropriate if extended to
the entire sum of intereats in the property.

Thea perniclous effect of the present provision in proposed
subsection §a){2) is heightened when taken together with the
provision of subsection {2)}{3) which would allow any officer,
employee or partner designated by the owner of a Jesger interest
{1? such owner is a cofpuraEToﬁTHEErEnefHHIp“Bf'unincé?ﬁﬁ?dfiﬂ”“
association) to testify to the value of the entire property
without demonstrating any particular knowledge as to the value
of the interest owned, much less the value of the entire
property. Is the owner of sach lease in a shopping center
going to be permitted to testify as to the value of the entire
shopping center? The effect on length of trial threatened by
this proposal 1s obvious.

We further believe that while such agents of corporate and
other assoclate owners can offer appropriate testimony as to
use, character and operations of property, 1f knowledgeable
thereto, as foundational matter to be considered by expert

valuation witnesses, they should not be granted a presumption .. ... . .
- of knowledge of value of the property or interest tharein.

O
! !
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To permit them to testify to value would be to permit time-
consuming, confusing and unreliable evidence to go before
Juries and 18 not in the interest of Jjudlclal economy. The
law provides the trial judge with broad discretion in allow-
ing persons with speclal knowledge to testify to opinion on
such matters, This proposal would eliminate that discretion.

Proposed Section 816(c}:

We feel this provision 1s unnecessary in view of the
Judiclally-developed standard that & trial court may in proper
exercise of its discretion admit any sale as comparable which
tends to "shed light" on the market value of the property.

County of San Luis Obispo v. Bailey, 4 Cal.3d 518, 523 (Cal.
L Supreme | v AYT71 ] » L - ’ ) N

In subdivision {(b) of Section 816, the Legislature has set

out the factors which the Court must weigh in detérmining
whether or not a sale is to be considered as comparable.

largely these factoras were developed by the judiciary prior

to codification of the Evidence Code. By proposed subsection
{c), the Commission is inviting the Legislature to invade the
-particularly judiciel province of how to exercise judicial
discretion in aepplying the factors set forth in subsection (b).
This is inappropriate. The 1ssue cannot te evaded as attempted
in the comment which implies 1t 1s the appraiser's discretion
which 1s being addressed and not that of Eﬁe Judiciary., Plainly,
1t 1s the judiciary's discretion which is sought to be controlled
by proposed Section 816(c}. : :

Proposed Section Big{b}:

The Department's Legal Division strongly opposes the proposed
addition of subsection (b) to Evidence €ode Section 819, At
page 7 of the study 1t 1s implied this proviselon is needed
because there may be no adegquate market data upon which an
opinion ag to value of property may be based and that this

18 " . . . particularly true in case of speclal use or
purpose property." This 1s a non sequitur. Property does
not become special use property until it ‘is developed to

such special highest and best use. What proposed subdivision
{b) deals with is land not yet improved to the highest and
best use contended for by the owner's appralser and for which

" no comparable market data 18 alleged to be available. The

general view of the courts has been that the very lack of

market activity in the area reflecting value for such contended
for highest and best use i1g & significant indicator that such
proposed use of the property is highly apeculative or, at

least, does not reflect a higher value being paid for undeveloped
land. Proposed subdivision %b) would turn such lack of
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comparable data from a disadvantage to the owner's case for
Bpeculative values inteo an advantageous springboard, allowing
him to enter into the realm of imagination limited only by
the ingenuity of his expert appraiser. The Department's
experience has been that there are very few, if any, valid
casesd of lack cof comparable market data reflecting purchases
for & contended highest and best use which is real and
nonapeculative,

While the study (on page 7) indicates that proposed subsection
(b) provides only a "limited exception" to the general rule
of Evidence Code Section 819, the limitations provided for

in subsections (1} and (2) of sald proposed subsection (b)
are largely illusory. In reallity, all that is required to
walk through the looking glass into the realm of imagination
is that an appralser contends that he cannot find adequate
market data reflecting the highest and best use he imaglnes
for the property. If the trial judge accepts thIs premise,
then the appraiser i1z permitted to bulld a value limited only
by his imaglnative ingenuity. As well stated in a leading
case on the subject, where there wags not even any dispute as
to the highest and best use of the property, the final value
based on such & structure will seldom have any relatlon to
reality:

"tIn this case, the property involved 1s
unimproved land, It is true that its high-
eat and best use 1is for a shopping center,
Nevertheless, there is no shopping center
there todey. In arriving at thelr values,
the experts for defendant constructed and
cperated an imaglnary shopping center;

they caplitalized the imaginary rents from
imaginary buildings to be constructed here-
after at imaginary prices to be determined
after the submission of imaglnary bids,
based on imaginary specifications, not yet
drawn. Even the imaginary rents to be de-
rived therefrom were calculated for the
greater part on the basls of a percentage
of imaginary gross business to be done in
this imaginaery shopping center, under
imaginary, unknown eccnomlc conditions.

In expropriation proceedings, no compensa-
tion is awarded for business logses, even
though the buziness is in actual operation
at the time of the expropriation proceedings.
No compensation ie awarded for the loss of
‘actual rents based on a percentage of
actual business being done. 5tillless can
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compensatlion be awarded for speculative
and imaginary business losses. The only
‘compensation that this court can award is
the actual market value of the land taken
in the condition in which 1t 1s today and
not as 1t will be hereafter in a promoter's
dream ", State v. H,U.B. Realty Co.,

118 So.2d 364, 360 (L.A, Supreme Ct. 1960).

This case js cited with approval in People v. Johnson, 203
Cal.App.2d 712, 717. In the Johneon case 1%t was held that

the trial court committed preJudicial error in permitting an
architect-planning consultant tc testify to an eccnomic
feasibility study whereby he purported to show The doliar
value a purchasor could afford to pay for land after &
speclfic improvement desigried by him was bullt and commerciall:
operating upon it. In holding that the admizsion of evidence
of a specific dollar value for the land for a specific project
wag error requiring a reversal, the court says beginning

at page 7i6:

"The rule and the reasons therefore are
. clearly stated in the leading case, :

Sacramento etc, R, R. Co. v, Hellbron,

al. , a5 follows:
Ve e this court by 1ts latest utterances
has definitively aligned itgelf with the great
majority of the courts in holding that damages
must be measured by the market value of the
land at the time it 1s taken, that theé test
is not the value for & special purpose, but
the fair market value of the land in view of
all the purposes to which it 1s naturally
adapted that therefcre while evidence- that
i1t is "valuable" for this or that or another
purpose may always be given and should be
'reely received, the value in termg of money,
the price, which one or another witness may
think the land would brlng for this or that or
the other specilic purpofe 18 not AdmiBsiple
as an element in determining that market value.
For such evidence opens wide the door 1o un-
limited vagaries and speculations concerning
problematical prlces which might under possible
contingencies be paid for the land, and distracts
the mind of the Jury from the single gquestion--
that of market value-~the highest sum which the
property is worth to persons generally, purchaslng
in the open market In consideration of the land's
adaptability for any proven use,'
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"The Hellbron rule has been followed in the
later cases. In Qakland v. Pacific Coast
Lumber etc, Co., T71I Cal, 307 1IR3 F. T0%],
the courti sald (pp- 399-400): 'Appellant
"takes exception’ to the language of this
court in the Hellbron case to the effect that
the value in terms of money which a witness
might think the lands would have for some
speculative use to which it was not put, and
to which 1t might never be put, was not
legitimate evidence. In the Hellbron case
this court was not dealing with the gquestion
of the value of land as evidenced by a present
use, but solely with the problematical values
[emphasis ours] sought by the witnesses to be
put upon the land for problematical uses
femphasis ours]. If the exception to the
excluslon of this kind of evidence {3 well
taken, fhen it would be guite permissible
for the witnesses to say, "if oll were
discovered upon the land it would be worth
twenty thousand dollars an acre”, "1f a gold
mine were discovered upon 1t 1t would be worth
ten thousand dollars an acre', "if a man wanted
to buy it and establish a town site 1t would
be worth three thousand dollare an acre", and
80 on, untll such inguiry in a condemnation suit
would bear a cloge affinity to Lord Dundreary's
famoue question, "If you had a brother would he
like cheese?"! )

"In Long Beach City High School Dist., v. Stewart,
30 Ca : : .o R LR 2 s 8
witness in the condemnation proceeding was belng
interrogated concerning the value of the land

'for an industrial purpose!. The Supreme Court
held "[s}uch evidence was clearly inadmissible.”
{(P. 771.

"That evidence of value, based upon a specific use
or upon an owner's nrolected plan, is not admissible,
see also Laguna Salada etc, Dist. v. Pacific Dev.
Co., 119 Tal.App.2d 070, 076 250 T3 198 ;

Fast Bay Mun. Utlllty Dist. V. Kieffer, 89 Cal.

pp. @ -0 7813

3 A, H . B RSE T =
Tity of Stockton v. Yote, 76 Cal.App. 369,
457 0073 iﬁﬂﬁ F. 509!. For an out of state case
in point, see State of Loulsiana v, Hub Realty Co,
(1u60) 239 La. 150 TTIB Zo.0d 360, 3647

*




California Law Revision Commission
Page Six

MAY 27 1877 "{1b] We bvelleve the error committed here in
permitting Badgley to testify as to the specu-
lative value of $728,000 was prejudicial.”

The above statements from California cases and cases from
other Jurisdictions emphasize the misuse to which this
approach to value is susceptible if allowed in eminent domain
litigation. While we are not famlliar with the publication
of A. Ring, "The Valuation of Real Estate”, relied upon in
footnote 27, page 7 of the study and in the comment to
proposed Section 819(b), we feel confident in stating that
thig method of valuation is not a standard technique in
the valuation of inimproved or underimproved property in
condemnation actions in the United States. "The capitalization
of hypothetical income method of valuation has generally been
rejected by the courts.” 4 Nichols on Eminent Domain (Revised
on) §12.3121([3], page 162. (Emphasis added), See

also: City of Chicage v. Provus (I11. 1953) 114 N.E.2d4 793,
795 3 Gre_&m——t’%‘E—Tﬁm—en eid Vv, a adelphia, 127 A. 768, 772;

City oI Chicago V. ﬁ_%_!ﬂ—_'e raltis, EGEN'E .2d 577, 580; L'Etoile v
DIrector of PﬁEIIc Works (R.T.) 153 A.2d 173, 177; Port of

New York Authority v. Howell, 173 A.2d 310, 314, 1%t should

be noted that 1in many ol these cases, the owner sought to Justi
the capitalization of hypothetical improvements to arrive at th
value of the land on the basis that there was no adequate marke
data to reflect the value of the land for the highest and best
use contended for.

The use of the hypothetlcal income approach by thosesophisticat
in valuation technigues i3 always utilized as one of many check
in arriving at a range of flgures to be weighed by a&n expert
in arriving at an informed opinion on various valuation figures
which may or may not be related to fair market value as definec
in eminent domaln procedures. It is generally restricted to
actually improved property where the improvements have not
greatly depreciated. See "The Appraisal of Real Estate”,
3lxth Edition, 1973, by the Amerlcan Institute of Real Esgtate
Appraisers, pp. 381-385. Proposed subdivision (b) and its
supporting comments suggest that this method of valuation of
hypothetical improvements 18 the one single approved method

of arriving at falr market value of undeveloped land where
there allegedly are not comparable sales reflecting its
contended for most valuable use. Not only 18 the technique

the sole one presented, bhut its simplistic exposition in the
comment would overcompensate the owner and thereby encourage
owners to seek its use In emlnent domain proceedlnes. Accordir
to the comment, based on Rlng, one would simply apportion the
net income imagined to be derived from the hypothetical improve
ment between the imagined improvement and the land and capliall
that amount apportloned to the land. No mention 1s made of
entrepreneur’s profit and risk which is never reflected in the
fair market value of unimproved or undeveloped land before

development.
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"In applying this technigue [the land residual
technlique] the residual income to the land may,
in fact, be ilmputable not only to the land, but
also to entrepreneurial increment or developer's
profit. Care must be taken that the portion

of the net income assigned to these items is

not capitalized into an indication of added
residual land value." The Appraisal of Real
Estate, supra, at p. 391,

Juries will elther be unaware that the residual attrlibutable
to the land by the property owner's appraisal reflects return
for entrepreneur's risk, profit and carrying chareges which
should not be attributable to the value of the land before
its development or will improperly compensate the ownér fror
values reflecting such income flows on the basis of lost
expectanclies of the owner because the land is being taken
from him by the agency. Thus, the owner who can successfully
persuade the trial court to allow the theory of valuation
suggested in proposed subdivision (b) and the comment thereto
would generally recelive zreater compensation than the owner
wiho relles on comparable sales or other rellable methods

of arriving at the falr murket valwe of the land in its
unimproved or undeveloped condition.

In addition to its potential 'or causing verdicts reflecting
speculative and imaginary values, proposed subsection (b)
presents severe procedural problems and gquestions unaddressed
In the study or the comment. In requiring the .court to make ti
preliminary finding that there are no comparable sales reflect
ing the highest and best use for whlch the property is reasona
adaptable and available, proposed subsection (b) is requiring
Judicial determinations of & preliminary fact normally solely
for the jury to determlne In eminent domain cases, l.e., what
ig the highest and best use for which the property is reasonab
atdaptable andavailable? The requirement of thls preliminary
finding brings into play Sections U401-403 of the Evidence
Code. Questions that remain unanalyzed in the study and the
comment to the proposal and, hence, unanswered are:

1. Is the guestlon of highest and best use taken
away from the Jury by preliminary finding of the court pursuan
to the matters required to be found by the court in subsection
(1) and (2) to subsection (b} of proposed §8197

2. After the court has made such prelimlnary
determinations, can the condemnor still contend for a differen
highest and best uge than covered by the court's finding and
introduce the comparable sales data reflecting such use; or
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3. Does the court's finding force the condemnor to
value the land on the basts of the highest and best use for
which the property is reasonably adaptable and available as
included in the court's finding under subsections (1} and {2)
and, hence, force the condemnor into the same capitalization
of imaginary Improvements as utilized by the owner's appralser:

If the latter is the case, then the right to Jjury trial on
valuation in cases dealing with differences in contended for
highest and best use of unimproved or undeveloped property is
severely fractured, if not destroyed, by the proposal,

For a1l the above reasons, we feel quite strongly that the

final recommendation to the Leglslature on revislone to the

Evidence Code as relating to eminent domain should delete the
. proposed additlon of subsection (b} to Section 819,

As always, we appreciate the opportunity of presenting our
comments to the tentative proposals of the Law Revision
Commission in the fleld of eminent domain law.

Very truly yours,

x%;/RY . FENTON

Chief Chunsel
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I

The Metropolitan Water District of Southern California

Office of Generad Counset ) . my 31' 1977

‘California Law Reavision Commission
Bchool of Law

Btanford tniversity

Stanford, california 94305

mantative Recommendation Relating to
Evidences of Market value of Property

Gentlemen:

We approve of your basic recommendation that there be
uniformity in property valuation in judicial proceedings and
that the provisions of the Evidence Code relating to market
valus in condemnation and inverse condemnation cases ba made
applicable to all procesdings involving property valuation,
However, we object to two of the revisions to the cods which
you propose. They are the changes you recommend in Evidance
Code Sections 816 and 819,

In our opinion, proposed Evidence Code sgctioh 816 {c)
would, as a practical matter, nullify the salutary sffect of

subdivimion (b). With the mandate of subdivision (¢) that "The

provisions of this section be liberally construed.,.”, it is

difficult to believe that any court would disallow the introduc-
tion into svidence of any comparable sals used by any witness who

hag been qualified to testify as to market value as an expert.
It has besn our experience that under the prasent law, judges
have construed “comparability" liberally, and we fear that if
the code is revised as proposed, there will no longer bs any
judicial check.

We feel that the proposed chaénge in Bvidence Code Section
819 would permit highly speculative opinions of market value,
It would ba extremely difficult for a court to “"restrict" the
recommended extension of the capitalization approach to valua-

LT F Sunset Bouloyand, Los Angedes, Calif ¢ MaHing address: Box 34153, Los Angudes, Calif. 90054 7 Telephone: (210 /26-4202

' l;z.
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tion to "mppropriate cases", as contemplated by the Commission, when
an expert testifies that the requirements of subdivisions (a} and
(b} have baen met so as to mmke puch evidence admisaible.

Very trp1y yours,

Robert P, Will
Gensral Counsel

,e_{%t(,,&_.

hn B, Read
puty General Counsel
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CFFICE OF

CITY ATTORNLEY

CITY HALL EAST
LOS ANGELES. CALIFORNIA 80012

BURT PINES
CITY ATTORNEY

June 8, 1977

California Law Revision Commission
Stanford Law School
Stanford, California 94305

re: Comments Re Tentative Recommendatiocn
Relating to Evidence of Market Value
of Property

Honorablie Members:

The following are the comments of the under-
signed relating to the subject "tentative recocmmendation.”

My comments are as follows:

There appears to be ho reason why .the rule
relating to determination of real property valuation in
eminent domain should not apply to real property valuation
when other issues are involved. Therefore, the changes in
Sections Bl0 and 811 appear to be desirable.

We question the use of the words "‘'‘market
value' or its equivalent” in Section 811. Your comments
make it clear that you are speaking of other words which
are used to describe "value of property." Perhaps that
would be a better phrase. I would suggest that the sec-
tion read "This article is not intended tec alter or change
the existing substantive law, whether statutory or deci-
sional relating to the determination of the value of
property, whether denominated 'market value', "market
price’, 'actual value', or BImilar term."

Section 813 as it now reads and as it is pro-
posed to be amended 1s a strange sectlon. Subsection (a)
{2) and {3) purporits to allow a perscn to testify as an
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"expert witness" because He 1ig an owner even though he has
no knowledge of the subject of his testimony, but because
he falls within a particular category of "owner." Prior
to Section B13 becoming effective, the courts prohibited
an "ignorant" owner from testifying. (See Layne ves.
Malmgren, 99 Cal.App.742, 745 (1929). An owner 1is
eherally permitted to testify as to value because such
owhers generally have some familiarity with property
values ih the neighborhood of their property. But a per-
son who did not have such knowledge was not permitted to
testify.

Therefore, I would suggest that a gqualifica-
tion be inserted in Section 813 to allow a court to reject
the testimony of an owner who is not familiar with prop-
erty values. Perhaps, the owner's testimony should be
permitted unless the opposing party establishes, by volr
dire or otherwise, that the prospective witness does not
have adeguate knowledge to express an opinion of wvalue,

Similarly, a corporate officer or employee
should have knowledge of the value of the property under
consideration. It is not merely enough to have knowledge
of the "character and use of the property."

I bellieve the staff is incorrect insofar as it
states in the text of the recommendation that the owner of
a lesser interest than a fee may "find 1t necessary to
testify to the value of the entire property." (See page 5
of "Tentative Recommendaticn") To the contrary, Section
1260.220(b) of the Code of Civil Procedure provides that:

"Nothing in this subdivision limits
the right of a defendant to present
during the first stage of the pro-
ceeding evidence of the value of,
or injury to, his interest in the

_ Erogertx.“

I believe it is not necessary and not desir-
able that a lessee be permitted to testify as to the wvalue
of a property in which he has only a small interest, and
when he has no special knowledge of the property value.

In such case, and if he is knowledgeable as to value, he
should be permitted to testify as to the wvalue of his
leagehold estate,
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Therefore, Section B13 should not be broadened
to the extent proposed in the tentative recommendation.

Though we are in agreement that the
"comparable sales® which an appraiser may utilize in
reaching his opinicn of value should not be unduly restric-
ted, we are not in agreement with the term "wide discretion
in the selection of comparable sales" proposed for inser~
tion in Section 816. Though such sales are intended to ba
only the "reasons" for the expert's opinion of value, they
are placed into evidence and ocften considered by the court
or jury as direct evidence of value.

At the same time, we bhelieve appraisers should
be permitted a wide discretion in the selection of apprai-
sal methods. OFten such methods require reliance upon
sales of properties which are not comparable., (See Retlaw
Enterprises Inc., 16 Cal,3d 473). Where the appraisal
procesas dictates use of "unconventional methods" the
appraliser should be permitted to use same, to explain them
to the jury, but not necessarily to place the sale prices
or other data into evidence. Of course, this should be
gubject to intense cross-examination, and the limitations
on direct examination should not apply to cross-examination,

However, I belleve the major problem with the
recommendation relating to Bectlon 816 1s that it attempts
to correct a limitation contained in Section 816(b} by a
statement in Blé(c) that a limitation 1s not intended. I
would suggest that Subsection (b) should be rewritten in
entirety. Essentially, it should provide that sales may be
relied upon in reaching an opinion of value if they "shed
light" on the value of the property in litigation. Proper-
ties which are dissimilar in size, or in improvements, or
which are distant from the property being valued are often
relevant to the value of a subject property, depending upon
the nature of the property being appraised. For example,
the prices at which industrial properties in West Los
Angeles sell for affects the value of such properties in
Central Los Angeles, and can help an appraiser determine
the value of a Central Los Angeles property if closer
properties have not recently sold.

In short, the expert witness is the person best
able to determine what shouIs be considered in reaching an
opinion of value., The court must, in each individual
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circumstance, determine whether the opinion is adequately
supported and whether the person is, in fact, an expert.
Leglislative limitations upon what the expert may or may
not consider are intrusions into the expertise of the pro-
fession involved.

Section B19 seems to have been intended by the
original drafters and by the Law Revision ataff as a
"catch-all" to permit the use of "non-conventional"
appraisal methods when the more common appraisal methods
do not furnish an adequate basis for wvaluation. The sec-
tion, as 1t now reads and as proposed to be modified,
contains several ambiguities and inconslgtencies, They
ares

1. Is the "net rental value attributable to the
land and existing improvements" to be used as a basis for
valuation, even though there is a different "rent reserved"
in an existing lease (Section B17)? It would appear that
appraisal practice would require that the appraiser deter-
mine that the existing rent does not represent "rental
value" before being able to use some "imputed" rent.

2. Though the added sectlions broaden the dis-~
cretion of the appraiser in selection of appraisal methods,
we do not belisve they go far enough. You may have selec-
ted the least reliable alternative, i.e. capitalization of
income from an imaginary building. ZXEnother method used to
determine land value is a "subdivision study.” This is
more reliable than capitalization of income from an imagi-
nary building because it involves two less gteps. A
"subdivision study® involves a determination of what the
property would sell for if developed and/or improved, such
as a single-Tamily residence subdivision with conventional
wood frame and stucco homes, and then deducting from the
imputed proceeds the cost of construction, development, and
holding costs. "Capitalization of income" requires, in
addition, an estimate of rental and of expenses.
"Subdivision Studies” are used guite often as a check upon
the comparability of acreage sales, It allows the apprail-
ser, with the assilstance of an engilneer, to determine
whether a particular property is capable of belng developed
in the game manner as the comparable properties. We be-
lieve this method is used more commonly than capitalizing
the rental value "if improved."




California Law Revision Commission page 5

Section 822 contains limitations upon the
material an appraiser may rely upon in reaching his valu-
ation conclusion. Insofar ae these exclusions relate to
public policy rather than legal opinions as to what is or
is not reliable evidence of value, they are appropriate.
For example, the assessed value of property is not a
proper basils for an opinioh because it is a "hearsay"
opinion of value, an opinion of an unknown appraiser made
at an unknown time and involving conasiderations which may
not be present in the subject acquisition. The prohibi-
tion against coneidering certain noncompensable items is
also based upon a legal determination that certain items
of loss or certain items which add value are not compen-
sable. However, the prohibitions against use of listings
or offers to purchase, the prohibition against use of
opinions of other property, and the prohibition of con-
sideration of trades seems to me to be unwarranted intru-
slons into the appraisal profession.

For example, a market is made by offers to
sell and offers to buy. The offers to sell establish the
upper limits of price, because persons will not pay more
for property than the price for which similar properties
are listed. Bellers will not accept less than the amount
coffered for similar properties. Proper appraisal practice
allows listings and offers to be considered for those
limited purposes. Because they can be misused, and have
been misused in the past does not justify a total pro-
hibition against a proper use.

With respect to the appraisal not being based
upon "an opinicn of value,” appraisers always do this when
they analyze comparable property. The appraiser must
determine whether the subject 1s better or worse than the
comparable. This involves reaching an opinion of the
value of the comparable property, even though not so
stated. Often, the appraiser would be greatly assisted if
he were able to consider an improved sale when valuing a
vacant property, and "appraise out" the improvements to
determine the land price. This procedure 1s often much
more accurate than attempting to value a vacant parcel in
a fully-improved area by reference to parcels located a
substantial distance from the subject property.

Regarding trades or exchanges of property,
often there need nct be an appraisal of the other prop-
erty. Often the property which was traded is thereafter
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sold for cash and a monetary sale price established. Even
when it 1s not, there may be sjituations where it is easy
to appraise cne property invelved in the exchange so that
the equivalent cash consideration 1s determined without
substantial conflict. 1In such case, the appraiser should
be permitted to rely upon the exchange as a basis for his
opinion,

In other words, some of the prohibitions of
Section B22 eliminate acceptable methods of appraising
real property because of opportunity for abuse by =ome
appralsers, The exclusion of such methods, however, also
inhibitas the ability to rebut an unsupported or invalid
appraisal.

Should your Commiseion desire further thoughts
upon any of the matters expressed above, please do not
hesitate to call upon me, I will be pleased to appear
before your Commission and/or to amplify my remarks by a
further report, should you feel it necessary.

Yours very truly,

BURT PINES, City Attorney

By ;;%gzz;ﬂéiﬂﬁﬁaggzé%gé?f;:

Norman L. Roberts
Apsistant City Attorney

NLR:4m
485-5414
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Asgaistart County Counset . v TISOTHY M. GARERLE BHILLIE L. RORSY
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’ i : FYH® A HEREZAY SLFRE rRATER

Callfornia Law Revigion Jommisslon
Stanford Law School
- Btanford, Californis #4305

Gentiemens

Pursuant to vour request to M, B, O. Williame, County
rageasgoyr, fEor comment on the fentative recommendabion to
aprely the Bvidenne Code prﬁvi%ioue relating o veliuation of
proparty in eminent domain and inverse condempation proceedings
to other types of actlions in which market value of property
iz an 1zmaue, we wish to express our deep congern ss to the
effect of your recommendations on p*oparty tax matters, To
reqgqulre the application of technical rules of evidence in
Amaesament Appeals Board prouueéinga contrary to Hevenue
and Taxatlon Code § 1609, would work a conasiderable hardehip
on home owner applicants for egusllzation and would unduly
regivict the informal process of hearing officer proceedings
dn set forth in Revenue and Taxation Code § 1836 et medg.
Additionally, w2 note your recommendations do not address the
igsue of modificaticon of the procedural rules of hearings of
the State Board of ¥guellzatior wherein the Assessor nay appear
as a party. We suggest further review be given to the full

ef fect of implementation of your recommendations in property tax

matters before those recommendations are submittesd to the
Legislature., We would be pleaged bo provide further comment
on specific imaves AdAsaling with properuy tax matters if you
mdesire.

oMALD L. CLARE, County Counasl

A

JACHE LIMHER, Deputy

oo B, . Willlams,
County ASsessor
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DFFICE OF THE

COUNTY COUNSEL

FAT T GurlLivak, G ] DEPL B
G Ty COUNSEL RIVERSIDE COUNTY JoE . BRAR
CAMES H.OANGELL IESS TENTH STREET, TLTE 300 . W.oW. Mt LER
fea n L BROLE
BSSIETANT RIVERSIHDE, CALIFORNIA 928501 ‘:{ti:i :?N:
GERALT J, GEERLINGS TELEFHOHWE (714} 787-2421 . JERRY m STHEER
el pEMAYTY . LOYAL . nE'R
May 31, 1977 GERALD BANKE NSHIR,
AOBERT Wi LTMEVER
ELW AR (3 Pay WE G
L, THLIMAS ARENEL B
WILLiat o A VIR RETE
rilLtak P oMb

California Law Revision Cemmisaion © L TMOTHY o bas
"S8chool of Law L MANE T RARTEE
" ‘Btanford Universitv :
'Stanford, Califcrnia 943405

"Re: Tentative recommendation relating to evidence of market valw
' of property.

Gentlemen:

“Having studied your proposed revisions for Sections-810- azz'ef the

"~ BEvidence Code, we have recelved one impreasion that causes us'som
reservation. It appears from the introductory comments and the com-
ments to Bections B1{ and 811l that it is the Commiseiorn's intent that
these rules be made applicable to hearings before Tounty: boards of
edualization or assegesment appeal boards. However, it does not ap-
‘pear from the proposed revimions or comments thersto that the Com-
migsion 1s fully appteclative of the statutory and factual cnntexi
in which these boards must function, _

"Article XIlI, Bectiof 16 of thig state's Constitutlon provides foi
the creation of county boards of equalization or assessment . appeal
boards and specifically providea that the county board of auper-

" vigors shall "adopt rules of notice and proceduresg for those boards
as may be required to facllltate their work and insure uniformity ir
the processing and decisich of eguallzation petitions." The appli-
cabjlity of the Evidence Code to the conduct of hearing before one of
these boards would, then, be a matter to be determined by the county
board of gupervisors., SBection 1609 of the Revenue and Taxation Code
Etatesn:

The hearing need not be conducted according to
the technical rules relating to evidence and
witnesses. Any relevant evidence may be admit-
ted If it is the sort of evidence on which re-
Bpongible persons are accustomed to rely in the
conduct of serious affairs, reqgardless of the
exlistance of any common law or statutory rule
which might make improper the admission of such
evidence over cbijection in civil actions.
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Consistent with this constitutional and statutory authority, th
Board of Supervisore for Riverside County has specifically made th
rules of evidence inapplicable to hearinge before the two assessmen
appeal boards for this county..

The principal consplderation for the Board of Supervisore in makin
the rules of evidence inapplicable is the informality of msuch hear
ings. All matterp are heard by three member board consisting of la
individuals. In ninty percent of the hearings, the applicant repre
pents himself, and a representative from the assessor's office make
his prementation without benefit of counsel. "To make the rules o
evidence applicable to what 18 essentially a lay hearing would serv
to frustrate one of the more important purposes of the assessmen
appeal board - to provide a forum at which the taxpayer, without th
need of representation by counsel, may challenge the assessed valua
tion of his property.

Beyond the statutory and factual context of such hearings are th
rules of valuation set forth in Title 13 of the California Adminis
trative Code and made applicable by Rule No. 1 of that code to count
boards of equalization and assessment appeal boards when equalizin
property values, Whether these rules of valuation, which do encon
pass the comparative sales, reproduction and replacement cost an
income approaches to value, are to be termed "special rules relatin
to value® which would pervail over those provisions in Article 2 ¢
Chapter 1 of Division 7 of the Evidence Code (Sections 810-822) ims
matter that degerves comment by the Commission.

Because of the volume of matters heard annually by either count
boards of egualization or ampsepsment appeal boards, we feel ths
gome comment as to the applicability of the proposed revisions ¢
Evidence Code to such hearings and their relationship to the valusz
tion rules in Title 18 of the Administrative Code 1z needed.

More apecific objections by members of our office have been:

1. Bubdivision{c) of Bection B16 and subdi-
vision{b} of Secticon 81Y% are felt to open
the door to excesslve apeculation as to
value of property. While the courtse pre-
gsently have great discretion aa to the ad-
misaibility of evidence indicating com-
parable value, to expressly state that the
court has such discretion is likely to re-
gult in the court's exercising little, if
any, discrimination in admitting Buch
evidence, BSubdivision(b) to Bection 819
1s felt to allow too much speculation as
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to value even given the proposed gulde-~
lines presently incorporated.

2, Bubdivigion(c) of Section 322 appears to
allow an applicant conteating his asses-
ged valuation to use the assessed values
of other properties as comparable indica-
tors of value. Because all properties in
a county are not reappraised annually but
rather are appralsed in small sectional
unitas once every four or five years, it is
possible for an applicant pursuant to this
subdivieion to cite &an assessed value
which 18 not truly reflective of current
market values, This would allow a basis
for comparable valuation that is not pre-
sently recognized either by the Revenue
and Taxation Code or Title 18 of the Cali-
fornia Administrative Code.

Very truly yours,

RAY T. SULLIVAN, JR.
County Counsel

aninees
o =".£,}=t;‘.*ﬁu n A 7’—“”\5—)
By i

[

Timoth eﬂ;"Davis
Deputy County Counsel

TIDpaj
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RICHARD M. BETTS, mal, anpa, asa ;2550&;“ mt;:n Buliding
it verig
FROPERTY ANALYSIS Herkeisy, Callfornle B4704
{418) BaB-8OBE

May 31, 1977

California Law Ravision Commission
School of Law .
Stanford University

Stanford, Californla %4305

Re: Tentative Recommendation #63.70
Evidence of Market Value of Property

Dear Peoplet

I wish to express sharp concern about the above-referenced
recommendation. Fundamentally, I seriously doubt the advisability
of applying the existing Evidence Code restrictions on valuation
evidence to appreisals for property tax purpeses. In my copinion,
the Code is too restrictive, (even with the proposed amendments),
whaether for eminent domain og elgewhere., This reatrictiveness is
exacerbated, in my view, &he)the typeas of properties (special
purpose; perdaonal property) often argued in property tax hearings,
but which are commonly settled out in emlnent domain,

As examples of excessive restrictiveness, I cite segtion 819(b}, a
amended, and comment that the admissability of a hypothetical inco
analysis should be based upon the judgment of the expert witness,
not upon the court's attempt to determine whether or not the marke
data is "adeguate,” This should be a matter of the weight of the
evidence, in my opinion, I quocte favorably the commission's
language on page €& about a similar lssue : "it 1is better to have
all relevant evidenve available to the trier of faét than to have
insufficient evidence.”

I cite section 822(b) as belng similarly restrictive, 1In blocking
use of options, offers, and listings as a basis for an opinlon

of value, I have had several appraisal experiences where guch evi
dence, {typically at a time of sharp market change, with an absenc
of salea}, was critical to reaching any sstimate of value. 1 woul
again favorably quote the commission’s p.6 language cited above.
See also, The Appraisal of Real Estate, A,.I.R.,E.A., 6th edition,
A.I.R.E,A., Chicago, L1573, p.273: "The market data approach,.. is
a process of comparing market data; that is , prices paid for
gimilar properties, prices asked by owners, and offers made by
prospective purchasers or tenants willing to buy or lease." G&See
also, General Appraisal Manual, Assessor's Handbook AHS01, Assesgs-
ment Standards Division, Callifornia State Board of Equalization,
Sacramento, 1975, p.39: “"The comparative sales approach,...uses
direct evidence of the market's (people's) oplnion of the capital
value of the property...the approach may consider listings, offers
optiong, and the opinions of owners, realtors and appraisers as to
the selling prices properties cgould command." (emphasis added.)
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Further, I believe that the amendmente proposed here may conflict
with ex{ating language of the Revenue and Tax Code, and with
provisions in the Property Tax Rules and Regulations of the Admini
trative Code. If these recommended changes would apply the revige
code to property tex hearings, should not possible conflicts with
the R & T Code and Property Tax Rulus be carefully discussed in th
recommendations?

Next, allow me to point out that the language of existing section
BZ2{e) is needad tc handle eminent domain cases, but could cause
vonfusion when applied to property tax cases, Application to suilt
involving alleged property damages would also be confueing.

Finally, section 822 (d) precludes using, a3 a basis for an opinic
of value, an opinion as to the value of any other property or pro=-
perty interest, This language is, in my judgment, either ambiguou
or else errcnecus. One example is the occasional need to estimate
the leasehold interest, by first valuing the fee and the leased
fee interests, and subtracting them. 1 interpret B822(d) as blocki
this avoepted appralsal technigue. A worse example is the need to
adjust a sale for, say, seller financing., The process, very simpl
1s to arrive at an opinion of what the comparable would have sold
for if it had been sold for cash ., BAgain, this is not allowed,
under an exact interpretation of 822(d). In fact, any adjustment
to a sale, conslsts of an opinion as to the value af*%hat portion
of the property, be it an extrs room or an extra lot., The latter
apparently would not be admissible under 822(d) ,even if backed by
substantial comparable sales evidence. '

Since Section B822(y) rests upon B822{(d), I must also challenge it.
No appraiser will deny that trades or exchanges can be very mislea
ing sales. However, I again cite the commisgsion's language on p.6
auch evidence should not be precluded, rather, the emphasis should
be on proper cross-examination to challenge the weight of the
evidence,

In the hope that knowledge of my qualifications may assist you in
evaluating this latter, a copy of them is appended.

£ 4R,

Richard M., Bettis

Encl: qualifications.

PROPERTY ANALYSIS



QUALIFICATIONS OF RICHARD M, BETTS

EDUCATION - ACADEMIC
Bachelor of Sclence and Master. of Business Administration Degrees,

Real Estate and Urban Land Economics mejor, University of
California, Berkeley, 1962 & 1963,

EDUCATION - PROFESSIOMAL .
Education Saminars and Conferences: University of Calif., Extension

American Institute of Real Estate Appraisers; including AIREA exa
cr gourses 1,2,4&8;: Educare course I; Society of Real Estate
Appraisers; American Soclety of Appraisers; Calif, Real Estate Ce:

PRUFESSIONAL AFFILIATIONS
Member, American Institute of Real Estate Appraisers (MAI #4840)

Senior Member, American Soclety of Appraisers (ASA) {Real Estate)
Senlor Real Property Appraiser, Scc, of Real Eatate Appraisers (SR
Hember, Panel of Arpltrators, Amcrican Arbitration Association
XUthor, "The Essentials of Real Estate Fconomics," with Dennia
“HMcKlehzie, John Wiley & Sons, 1975.

Instructor, Real Estate subjects, School of Business, University of
CTalifornla, Berkeley: Extension bivieions, U.C. Berkeley and U.C,
Banta Cruz; Merritt Community College; and Society of Real Estate
Appraisers.

PROFESSIONAL ACTIVITY
AIREA, member, Nstional Editorial Board, 1975 and 1977} chair,

Thapter Acaedemic Liaison Committee 1976,

SREA, President, East Bay Chapter 54, 1976-77; V,P., 1974-75 and
1375=-76; Director 1971-74, ‘

ASA, member, Natlonal Education Committee, 1972-1977.

APPRAISAL EXPERIENCE
Since 1961, sppraisals in excess of $321 million:

Commercial - volume over $32 mililion
Industriai - volume of $15 million in value
Apartments ~ over $il million in large complexes
pecia osg - valuation of 19 miles of coastline when developec
valuation of 54 million convalescent hospitals
Expert Witness -~ Teatimony in Alameda, Contra Costa, San Francisco,
“Han Mateoc, and Santa Clara Countles, DProperty tax appeals, eminer
domain and damage sults.

CLIENTS
Either individually or assoclated with other appraisers including:

City of Berkeley; City of Foster City; Wells Fargo Bank; Union Bar
Central Banky Firat National Bank of San Jose: Singer Company; SCh
Corporation; lLee Hotel Corp.; Coopers and Lvbrand, CPAs; Homeguity
Inc.; Executrans; and numerous private plients,

2-28-77

PROPERTY ANALYSIS
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- BYATE P TALIDENIA

STATE BOARD OF EQUALIZATION - m‘?::':':“'
1020 N STREET, SACNAMENTO, CALIFORNIA g

(P.O. BOX 1799, SACRAMENTD, CALIRORNIA 73808) Serond mmt:f‘:

{916) 445-4380 WILLIAM, M.

_ thire Dixtrier, &

May 31, 1577 Pourth ag::::n

KEMNE

Controller, 3o

—_—y

Exetutivs
California Law Reviasion Commiseion
School of Law
Stenford University
Stanford, California 94305

Dear Commleslioners:

Ra: Tentetive Recommendation Relating to
Evidence of Market Value of Property

In accord with your note that forwards the subject
Recommendation we are responding wlth this general request for
further revieion. Although we agtree in principle that common-
ality in the market value standard is bHoth essential and
desirable and that the rules of evidence leading to the deter-
mination of that standard should also be of egual applicatien,
we find that two silgnificant problem areas have been overlooked
in the draft of the Tentative Recommendation.

Firat, it ahould be pointed out that the Commiseion
has not expresasd any reference to Part 3, Chapter 1, Articles
1 through 4, of the Revenue and Taxation Code. This Part deals
with the indtial quasil-~-judicial appeal of local assessment made
for the purpose of ad valorem taxation. These hearings are
indiaspensable to the ultimate determination of value and are
mandated by the judicial requirement of exhaustion of adminis-
trative remedy pricr to the commencement of litigation. You
will note that section 1609 specifically calls for an informal
hearing and in essence restates the business hearsay rule. In
fact, the majcrity of hearing applicants are single family
homeownere that appear in pro per although the hearings are
equally applicable to attorney represented, sophisticated tax-
payers.

The Recommendation doea not expressly state whether
the proposed statutzs would apply directly to these assessment
appeals nor does it address the quandry which would be faced
by a reviewing court attempting to apply the statutes to an
informsl record within the confines of the substantial evidence

rule.
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Secondly,; proposed Evidence Code Sections B8l6 through
822 deal with very specific methods of valuation that conflict
with existing rules in the area of ad valorem taxation. We
woiuld invite your attention to Title 18, California Administratiwve
Code, Subchapter 1, gections 1 through 60, which control the
exlipting methods of local aasessmént employed by County Assessors
and similar assessment of public utilities and other state
aagegnees that are aspessed by the State Board of Egualization.
We have presently undertaken an intense atudy of these conflicte
by our technicsl ataff and upon completion wa will submit a
detalled report and recommendation for your conaideration.

We would like to express our appreciation for the
opportunity to forward these initial comments and request that
you delay further implementation of the proposal pending teceipt
of our comprehensive report. In light of our constitutional
and statutory duties relating to ad valorem taxation, we would
appreciste direct communication on further progress of the
Recommendation as it proceeds to fruition,

Very truly yours,

%t Demnay E?

Chief Counsel
JID: £p

ce:  Mr. Joseph Kase, Jr.
Assistant County Counsel, San Diego County
Chailrman, Texation Study Section, County
Counsele BAssociation

Mr. Xenneth A. Ehrman, Chalrman
Proparty, Balez and Local Tax Committes
The Tax Section of the State Bar of California
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STATE BOARD OF EQUALIZATION
1026 N STREET, SACRAMENTC, CALIFORNEA
(PO, BOX 1794, SACRAMENTO, CALIFORNIA P3808)

£915) 445-395¢

June 28, 1977

GEOROY K. REIELY
Hrat Detrled, Sen Franchses

1R1S SAMKEY
Sacond Dlatriet, Sun Claga

WikLIAM . BENNETY
Third Catrict, Sun Kakowl

RITHABD NEV|MS
Fousth Gisttict, Pasadene

KEMMETH CORY
Conrlruiler, Sotramenta

W. W, DUNLOP
Erucitive Bacratary

Callforiia Law Revicion Commiassion
Schocl of Law

Stanford University

Stanford ; Californie 94305

Dear Conmiseloners:

Re: Tentative Recommendation Relating to
Evidence of Market value of Property

In furtheranca of Mr. J. J. Calaney’s May 21, 1977,
letter to vou, attached please find our staff's Report
and Racomnendatlons concerning effacts the propossd amend-
mant and extension of Evidence Code Sections 810 through
822 weuld have upon exiasting rules in the area of ad
valorem nDroparty taxation.

Az has bean notad, the tentative recommendation does not
expressly state that the proposed mections are to apply
to local assessment appeals or to proceedinge before

this Poard. While thiz Board iz of the opinion that the
recommandatisn should not apply thereto, Ii your intent ie
otharwise, the Repor:t and Recommendaticna ehsuld receive
your full coneideration.

If wa can be of further assistance to you in thias regard,
please dc not hegitate to call upon ug., Meanwhile, we
would appreciate baing informed of the prograss of the
Commimsion az it proceads with its proposal.

Very truly yours,
T #R

Douglas D. Bell
DDE RW gxscutive Secretary

Attachmont

ce: Members of tha Bosrd



REPURT AND RECOMMENDATIONS PERTAINING TO
CALIFORNIA LAW REVISIUON COMMISSION'S TENTATIVE RECOMMENDATION
RELATING TO EVIDENCE OF MARKET VALUE OF PROPERTY

The Commisaion tentatively recommends that Evidence
Code rules relating tc value in eninent domain and inverse
condemnation cases be revised and axtended to all cases where
the market value of real property and intangible persocnal
property is in issue. As pointed out in Mr. Delaney's May 31,
1977, letter to the Commigrion, the Commission has not expressed
any reference to that part of the Revenue and Taxation Code
pertaining to local aseesgment appeals or conaidered the effect
the revision would have upon existing rules in the area of ad
valoram property taxation, aAdditionally, the Evidence Code
rules are not compstible with those presently employed by the
Board in proceedings which it entertains, for example, in the
agpeaament of the properties of state~aszesgees. Thus, 1t is
possible that the Commission did not intend that these rules
would apply to such administrative proceedings but rather, would
be confined to proceedings before the courts. If 80, consideration
must be given to the relatjonship and operation of rules
relating to value in administrative proceedings and to such
rules 1n court proceedinge. If not, substantial revision of the
Bvidence Code rules 1s necassary to preserve the integrity of
administrative proceedings, as presently conducted.

Assuming that the Evidence Code rules are intended to
apply to all proceedings, inciuding administrative proceedings,
in which market value is an issue we point out the following:

Bection 8l1. Under this section, "value of property” means
market value. For purposes »f ad valorem property taxation,
market value is not the only standard of value, however. Also
pertinent 1ig "full value”, fTair market value or such other

value standard as prescribed by the Constitetion or in the
Revenue and Taxation Code (§ 110.5). Such value standards are
utilized, for exsmple, in the assessment of open-~sgpace lands,
timber land preserve properties, and historical properties,
Accordingly, while +he comment to Section Bll indicates that

the Evidence Code Secticng are to be extended to all capes where
a market value standard le used to determine value and references
110.5, "value of property” should be redefined to include the
"£i1ll value” concept empioved in conjunction with the assess-
ment of spescific types of properties.



Similarly, nc mention im made of the trade level
concept which is utilized in the valuation of personsl property.
Such concept ia found in Board rule J0.. For purposes of
clarification, consideration should be given to the addition to
the Evidence Code of language pertsining to the use of this
concept.

Section 812. The section providesa that it is not intended that
existing statutory law interpreting the meaning of "market
value" or ite eguivalent be changed or altered. As indicated in
the comment to Sectlon 812, the "full value” concept and
applications thereof are to bLe included by the term “"or its
equivalent". To avoid any uncertalnty in this regard, however,
specific language concerning the "full value" concept should be
added Lo the section.

Section 813. This sectlon identifies those who may testify as
to the walue of property. However, it ir unclear that certified
appralaers of either assesgors' staffs or of the Board's staff
woirld be witnesses qualified to express opinions of value., To
avoid eny uncertainty in thiz regard, specifice language estab-
iishing that such appralsers are witnesses qualified to express
opinions of value should be added to the sention.

Bections 815 and Bl6. These sections pertain to when a witness
may take into account information concerning any sale of or
contract to sell and purchase proparty. For ad valorem property
taxation purpoees, howaver, section 402.5% of the Revenue and
Taxation Code limits the uss of such sales to sales made "near
in time to the lien date". saler not more than 90 days after

the lien date. Presumabiy iils would be an instance in which a
special rule would prevail over the Evidence Code eections.

In considering the use of sales prices, Board rule
i1!b) provides that an essecsor ghall consider the prices at
which fractionel interests (n the property or comparable
properties have recently sold and the extent to which such
prices would have besen increased had thers been no prior claims
on the assets {[the stock and debt approach]. No provieion is
made for the use of the stock and debt approach in the Evidence
Code sectione, and an additional section should be added to
recognize the use of thie approach.

Section 817. Although veviaed, this section is not sufficlent
in #cope or in detall to encompsss the concepts and principles
utilized for purposes cf &d valorem property taxation.




The section provides for the use of actual rents
{fixed rental amounts or rentals based on percentage of gross
sales) to develop an incvome stream for a subjesct property that
can be capitalized into an indicator of market value. In its
present form, the section ie limited to application of the incrme
approach to rental income property types, for example, apartments,
office bulldings, retail stores, eto.

Proper appraisal theory, however, supports the use of
the inccme appreoach on any property that will be bought and
scld on the basis of ite ilncome produclng capsbilities. Many
income~producing properties asre not owned and designed for
landlord and tenant relationships, for example, moktels, golf
courges, skl resoris, water cowmpanies, cahle TV's, public
gtllities, etc, On sguch prosorties it 18 proper to develop a
net lncome etream by starting wilth gross anticipated operating
revente and deducting legitimate charges against the income
stream. Thie techsigue hag alwe been commonly used in appraisals
of utility properties.

The aection reguires major modifications to be applicable
to ad valorem properiy taxation. Thus, all technigues for
establishing or attributing an dncome stream to a subject property
should be included in the section. B8ee Board rules &{e) and
25{b), third paregraph, in this regard. In addition, a precise
definition of econcmic income should be included. Such definition
would have t¢ be broad encugh to vover the effect of enforceable
regtrictions on income alsc, however. See sectlon 423 of the
Revenue and Taxation Code, for example.

Section 818. No change is contenmplated in this section, which
provides for the use of comparable rents to develop an income
stream that can be capltalized Into an indicator of market wvalue.
tinwever, the emphasils wupon whether the witness is to take intu
account as a bamis for his opinion tha rent reserved and other
termg and circunmstancos of any lease of comparable property

should be increased such that "shall” rather than "may" is
utilized to describe the teking into account. Alsc, for ad
valorem property taxation purposss, of concern 18 a determination
of economic rent and the valuation of ths fee simple uvnencumbered
rights pertaining to an entire property, as opposed to a
determination of the current vaive of apecific rights held for
eninent domain purpeses and for which a value of only a portion

of the entire rights is contemplated. FRoonomic rent and pertinent
conglderationg theretn are dlscussged in Beard rules 21(g) and Ble).

Sge also comments bo Sechion 817 ahove,



Section 819. Although revised, this section also is hot sufficient
in acope or in detall to ancompass the voneepte and principles
utilized for purposes of ad vaicrem property taxation.

Propcsed subsection "b" sslects only one aspect of
“The Income Approach to Value™ utilized by appraisers in valuing
real property. Even then, the court is to determine that two
gualifying regquiremente have been met before the use of the Land
Reaidual Technigue can be applied in estimating a property's
vaiue. .

It ie not uncommon for appralsers to utilize hypothetical
highest and best use improvements in order to derive residual
income to capitalize into land value. Typically, thise occurs
in areas of intense urban usage that have been fully developed
for many years, for example, downtown areas of older communities.
It may also be used to value vacant land in an area where little
sales activity has occurred, auch as 1in the valuation of subdiviasion
land.

The above examples are just two Land Residual Technigues
utilized in the valuation of property. Other technigues
commonly used in the appraisal of income~producing properties
include Direct Capitalization, Building Reeidual Technique,
Property Residual Technigue, Mortgage--Eguity Analysis, and
lLeased Fee--Leasehold Analysis. In addition, the section should
include proper methods for deriving capitalization rates to be
used in the various methods of capitalization. 8See Board rule
8 in this regard.

Thus, all methods of rapitalization accepted for ad
valorem property taxation purposeg should be incluted in the
gection and made available for the use of witnesses qualified to
express opinions of vaiue.

s

Section 820. HNo change in this section is contemplated. However,
no recognition 1g given to the use of the historical cost or
historical cost lesas depreclation approach to value. Thus, a
provision similar to that ¢f Board rule 3(8} should be added to
this section or added as an additional saction to recognize the
use use of thle approach.

Section 822. 'Thig rection rste forth matter which is inadmissible
ag evidence and is not = proper baegls four an opinion as to value
of property. Most of the provisions therein set forth, however,
ara not compatible with practices presently utilized in the
valuation of properiy for ad valorem property taxation purposes.
Comments to the specific subsechions follow: :




{a] Yhis provielon would provent consideration of the
price or other terms end clircumstances of an acquisition by a
sublic ctility which could take the property by condemnation,
thereby eliminating public utility purchases from cénsideration
of any kind. An excepilon for euch purcheses should be made in
this provision. :

{b) Occasionally, the price at which an offer or option
to purchase or lease the property or property interest being
valuad ie considered by the appralmer. 'This cption should
remain availakle to the appraiser, '

{d) This provipion has the affect of eliminating the
use of the atock and debt approach (Board rule 3(b) whereby
the value of atock and debi 18 ascartained and utilized am a
meanure of valus of the property or property interast, This
approach is particularly useful in the assaasment of the
properties of state-assusecesr.

{e}. All things, including the influance upon the value
of property or property interast being valued of any noncompensable
items of value, are considered by the appraimer. This option
ghould remain available to the apprailser.

(¥} This provieion would prevent consideration of the
capitalized value of the income or rental from any property or
property interest other then that baing wvalued. 'Tha provision
would seem to sliminate the assessment practice of capitalizing
multi-state enterprisc esarnings and allocating a portion of such
garninge to California properties. This methed of valuation
is mandatory in the assessmant of properties of multi-state
public utilities. '

fgl} Cceaslorally, a teapsaction involving the trade
or exchange of property is coneidered by the appraiser. In
instances involving public vtilitles, Lradss or exchanges rather
than sales of asgsets do accuvr. Consideraticon of these traneactions
should remain available to the apnraiser.

Note. In addition oo the Board's rules Nos, 1-60, Valuation
principles and procedureg. referred ho herein and & copy of
which 1s attached noreta, of import in waluing property are the
detailed descriptions of valuation priuciplss and procedures
get forth in Assessors' Handbooks preparsd hy the Board.
Accordingly, it is suggested that an additionsl section which
would zive evidentiary welght to euch handbooks be added to the
Evidence Code. See Schwsizetr, Judicial Review of Property Tax
Vailuatlion Methods, 65 Callf. n. Rev. $el.7470 (19777 in this
regarc.
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Property Tax Reprasentative -
332 So. Juniper St., Suite 214 Memotandum 77-32 #63.70
Escondldo, Californis %2025 EXHTBIT 20

Telephone: {714} 745-6930

CALIFORNIA LAW RE?IBIDN.COMMIHSION

COMMENTS RE TENTATIVE RECOMMENDATION relating to EVIDENCE OF
MARKET VALUE OF PROPERTY

1

Commission Members and Staff:

The undertaking of improving the provseding for valuing
real property bf the administrative agencies and the courts is
a very needed revision of the law. It alsc appears to me, &s
it doee to others, that while improving the proceeding for
valulng real property, the function could be standardized to. a
single method for all of the administrative agencies and courts.
Howaever, as my focuas, study and experlence is on the property
tak assessment and assessment appéals functions and the court
cases resulting therefrom and it does appear to me that the
proceeding for valuinqrreal property for those functions and
for other purposes could be standardized to a single method,
there may be aspects of the other functiona that I am nhot
knowledgeable about. Therefore, I speak mainly about the pro-
ceeding for valuing real property for property tax assessments.
in the area of property tax assesaments, it has been written
that I have represented the greatesat number of cases in
California for valuation adjustments for taxpayers. In the

above context, I wiesh to contribute the following comments on

your TENTATIVE RECOMMENDATION relating to EVIDENCE OF MARKET

VALUE OF BROPERTY:



it is my awarenems from the many thousands of oases that
I have been involved in, that the best method for the valuation
of real property can only be arrived at by a gathering of the
material data about a real property and putting same into
evidahéa and thereafter applying generai iogic to the fuéts.
In cross sxamining many hundreds of professional appraisers and
their efforts to develop and apply formula approaches and
agsesnors' offices, zsssssment appeals boards and the‘uouttl to
utilize these formulas (some of which have been included in
your TENTATIVE RECOMMENDATION ral;ting to EVIDENCE OF MARKET
VALUE OF PROPERTY), the only proceeding I have found that with-
stands tastiﬁg-iu that of putting into evidence the factional
data about the real property and thereafter applying general
logip to th; specific case. . The intesting aspects of this pro-
ceesding is that it is supported by the real property principle
that every parcel of real property is unigue and the proceeding
for mettling claims for it is to award specific pesrformance.
The danger in formula approaches to value are they simplify
real property and conflict and destroy the unique aspect that
real property has in fact. ' |

Tt submit that why there is a problem and a need for -
improving the proceeding for valuing real proparty is not
because of a lack of formulas but because of the efforts to
apply formulas to a proceeding that the prcéadure ahould be
that of putting into evidence the material data about the
real property and the application of general logic being
applied thereafter, and in doing so what appeare £o be a

-

v



problem from the lack of formulas can be resolved by under-
standing that each parcel of real property has a unique
nature.

Please feel free to submit to me any questions arising
from my comments.

Dated: June 1, 1977.

Respectfully submitted,

-3
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opmice or e gLt C 0 U N TY 0 F SA N TA CRUZ

o+ DUNTY COUNSEL

Caagin et
GOVERNMENTAL CENTER TO! OCEAN STREET SANTA CRUZ. CALIFORNIA 55060
1408 42%.204!
. June 20, 1977 JAMES M. RITCHEY
CLAIR A CARLSON - :.Tennv SLOCUM
COUNTY COUNSEL OBPERT L. MULTIEN
JONATHAN WITTWER

DOWIGHT L. HERR A$$|STANT5

CHIEF DEPUTY COUNTY COUNSEL

California Law Revision Commission
School of Law

Stanford University

Stanford, California

SUBJECT: TENTATIVE RECOMMENDATION -~
EVIDENCE OF MARKET VALUE OF PROPERTY

Gentlepeople:

T have reviewed the above recommendaticn and wish to share
with you my concern that the approach may be too technical for
C: property taxaticon and the Assessment Appeals Board, I would
respectfully suggest further study of the effect of said recom-
mendation on Assessment Appeals Board proceedings,

Very truly yours,

CLAIR A, CARLSON, County Cocunsel

_By ﬁh‘ékéz7aMk,

JORATHAN WITTWER
Asaiastant Cotinty Counsel

JWejg

cc: County Counsel's Assn/Taxation Study Section
c¢/v Ban Diego County Counsel
Attn: Jack Limber
355 County Administration Center
San Diego, CA 92101

M
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May 20, 1977

alifornis bLaw Revision Commiszilion
Arhool of Law

Stanford University

Stanford O G430%

Re: Tentatlive Recommendstion relsting to Bvidence of
Market Valus of Prowverby.

Centlemen:

Purguant to your sollcitation ol comment to the asbove recommen—
dation, I take this opportunity to give vou scome thoughts basazd
on more than 20 vears experiance as atiorney, appralser and
congultant, asctive in the fleld of property law and property
valuation.

Basically, I most strongly oppose the planned setting of a
"uniform" standard {for valuastion of property for all purposes,
and to sdopt for such differe purnoges the gtandard of cnnuemﬁ
nation law., I reapectiully that adopting.the standard
af condemnat Lon law {"...the highest price...agreed to ay a
ller,..and a buyer..." 2CP ;k;343EU) for purposes of taxation,
roperty assegsment, tangible perronal propetty assemsment...and
even criminal law, and to adopt 1t through & procedural "bhack-door’
will result In untold harm and virtuslly no benefit.

To put it bluntly, it will awount o a property tax assesament
increase of some 15-20%, which the ﬁaii“GLuia public will not
agree to under any circumsgtences, It may aleso substlitute complete
canfuslon in tax aszeswment for personal wroperty and inventory
tax assessments, Brxample: What is the “highest price... [(QCP
1263,320 atandard} nf the little widyet which 1mport9r 8 img&rte
From Japan at $3.00 per gross (Z.1¢ apiece), which ultimately
sells for 20¢ to the willing buy@r cont %mmlﬁ*ed by cur Revenls

and Taxatlion Code and the Code of Civil Procsdure? The inventory

tax on the "highest price” would QXLGﬁﬂ the comt.

:at ion

M
ot
"

Fid

fundamentally, condennation and emicent domain law 1s the ors
of the constitutional reguirement of “fair compensation® of t
Fifth Amendment. In each casge, the owner to be compenmated is the
geller, but the rondemnor is the Javeyr, In olden timee, when
these standerds of the “"willing and informed” buyer and sellex
were established, the contract price was a realistic meagure of
market value. At worst, there was a 2% commission payable to =a

realtor,



ttevence of abour 20%+ between what the willj
' e willioy bayer must pay for a home or other

th
G2 recent gale of @ hompe oontracted at
*'f:z':'&?i‘c'esz\% than 331,060, after the .
FH2 Loan, row chay g 8, oreﬁayment
lte clesyanca etoe., while the buyer was
I

e dpoints, gr-uhtd taxes, bax mesuﬂﬁs,
B oW faas, tax stzmps, ebe.)

What is the true "markst valus® in condemnation, the Government

is the purchaser, and there is thus no okjection to the statutory
and decisional standard of the "highest price..."” Yet would it be
equitable to assessz this propeciy at 238,000, {or property {ox
urposess Certalnly not,  The agr et may have been $36,000.,

but the informed and willing seller krew he would uet only $31,000.,
and hence the market value of ths propsriy, in the eyes of the
informed seller wasz & mere 331,000, This is +the the price also

for lncome and capital gains i - oand 1f "uniformity " is
deslred, than an artificial "highest price” would not be uniform,

b=t

fes, the informed buyer knows that he pald $31,000. for the nroperty,
;nd 57,0600, for “bu;inv“ the loan, and paving the varioue hangers-on,
1 [l

Hioae midmlemﬁn profiits certainly add nothing to the Tair merket
alL@ af the DEGHE“*V

What isg true of the impact of
whan applied to property auss .
rmutre appareni where we deal w neritance taxes, I[F the go:
witld be dlsinheritarce - i wonid be hardly possible to find a
rore effective "packdoor,  Thir would be trulv a case of the power
to tax being the sower to destrov,

fatlacives "uniform set of rules”

tax valuation eve,, 1z

Graduslly, the 3p:r3.811 [oe te the fac?
“real astate values are deﬂ Soan - {mses the
blurbh from the J??‘ GREEA Intevnational Confersnce advertias
Disredarding this trend, our Leoislature has proposed and cho
have adopted the rvevision of the constitationsl valuation si:
in 1973 - again for cendemvat ton nurposes,  Dropping the dnnocont-
appearing words "in troms Y otwom the _uhqfif ibional resguiremsnt
means - aghin ~ That wholly £ tina valuation i gilven the =zapctlon
nf izw, No ohe will conbersd that deaﬂrt land sellidng
! 3 : 3

AR

Y

Fovr P51, down and 31, a day J&presenis # “"Eulr mark
velue'',  On one hand, the A neval goen atter puch promoters

o On the otheor hand, thﬁ L
markat value based on such fictitiocus
under the proposed
comndemnation would

Tor thelr unrcornscionmable ac
agsesaoy hlivthly Lakews L
contract prices For ta
ies, the "highoest yzsnﬂ

b applied Lo all purooses,

:}n‘uwln taly
-f'l}’, jEL N

M revision

i

The mocord
aokad 1o

Flvr e

il agiles’l, the

o valuation - bhe pazkel oppr ait )
approach, and the funds I or cost ;;p;ﬂauh. Yel the previslc
conplotely avoids what 1 Pﬂﬁaider bie most appropriate and air
valuation approach - the Myl O, BLL ig a statutony

exppaition of tus markat sk and B H1Y are two woym
of applying the incoms appLu . But where is the cosb approach?



the mavket approach
", The cost approach
is the generally favored
iluation in terms of

e coBt dpmfuﬂﬂb
IEOUmEs nore and
T oused for pufpﬁﬁdﬁ ui ine
accovinting apprv,rh guebti

original ccat minues Qmpfiziiﬁlwnﬁ

11
sration and i
-h rerfﬂzgnf e

Fory appralsal purpoge the oozt avpreoach la often varled by establi-
shing an ent!mafed “raproduct copt new” and deducting therefrom
observed depreclovion - b :ienc,.ca and functional denyeciation.
miy tinformed buver! does and shotld vae the rpost apptroach, rathey
than the Ffilclitious market approach, bhasged on gpecalation, the wmoney
market and changing cordiitions.,
nsiness nroperty, commsrvcoinl aw“wd property la alwasys sold

m much more apprepriats,
i)kival ly inflsted

by the cost approsch - a:‘:d this
fatr {and often luwefi tax ratas
mzrket approach vaéuatimn‘

Our laws and chs Conastitetion reguirse “fair® compengation and "fair”
valuation ~-- not the maximum welahit of Heathers that the tax collec-
tor can pull out of the gesae bafore they gtart gscreaming and bitlng.

Therefare, 1 submiit thab the simplistic approach advocated soreviesn
guch autherities as Wpitakey and Carlson, and proposed by wne

Low Revieion Commission, iz a poor and short-sichbted approach which

w1L1 bring only tyouble and dissent. And for what? For the sake

o Yuntld ﬁrtha“f whuare Joues the Commisaion staff explain its

L
G
"
wy

urﬁuppur’~ﬁ atlegation (on . 5 of the draft that "having a uniform
aur 0f yuleg of evidence apwillicable to all...property valuations
Atwéiﬂhﬁ any fuconve C ninor changes in exigting case law
ralent}, I certainly t conaider 2 Z0% property tax incresse -ag
s miniuwum - a “minor change™,

T i
faid

‘“Gther rath
af the "hiah

wf ravent orim

and order syndro:
atandard lnta afimina;

19U, apjdlanc

since HJdi

pays as part of hi
Field,., /& recent aog

2 muits seiling 4

s excamypde of importing the condemnation standard
Lﬁiu other Flelds of Law is shown by g
CALILC B 1e{a} - enacted under the
nt yesrg - lwports the "hicghest pxiﬂa
W]la, one accuged with ‘fh?ft Qf &
nel Y charged Gra d theft /
the "informad }; ‘
he goods into the fz;h,n‘f
Caot that hie the;.
dlfferent stores
b ’HlSJEle"fQ a ; The Court deolin
.tf'a:}.i.,t: on the irming the jury's 'i":'iza'.'
of gullty of a2 faol ?y srd did vot rule on the propriety of
3 : ! 1 d CALIEC 16 ,whileh certelnly ruan
ence wnitil proven guilty.

Pt}
f"‘} [ Saad

faee b [E ; k
inverans condemnab on, the olther amon

cadure For such unlike procedures as eminent
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Memorandumn 77-52 EARTBET 41 #5570

KENMETH CORY

Tarteniler of the Shde of Galifornia
BAURAMENTO, TALIFORNIA #8808
{918} 445-7341

Hay 26, 1997

Mr. John H. DaMoulily

Executive Seuretary

celiforaia law Revinion Compizalon
fitapnford lLaw School

Stanford, California 94305

Dear Mr. DeMoully:
Thie im in reply to vour letter of april 29,

We have reviewsd thes tentative recommendation of
the Californis Law Revimlon Commizsion, and we have no
abjection to extending the Bvidence Cude provisions relating
to determination of market value of nroperty to include
inheritance tax caxes where the value of property is in
tesue, The courta have in the past relied upon the basic
ritles of condemnation réxes whers valustion was at ismve in
inhepitance tax proceedinga. We would acrasse that it would
ha of a benefit to astablish a clear statutory set of rules
of evidences to be applisd in inheritsnce tax cases where
valuation is at iesue,

We note that the commant to Proposed Amended
Bection Bll of the Evidence Code sxpressly liste inheritance
taxation as one of the sevaeral types of casee to which ths
anendad mection would apply. Although gift taxation is not
aleo expresaly limted in the comment, ws assume the Commission
would agree that, sz amended, Saction 211 would alsc havae
epplication to glft taxation.

Cordially,

i
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) ,(;i/' e .__»,'szgﬂ /,‘/
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Kenneth Jooy
Etnte fontroller/
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Memorandum 77-52 EXHIBIT 24 #63.70

EIdfingy & DaVIs, Lkaipestan

Wil.LLIANM 3, FOHINS TERE, [R., Vice-Lharpersos

ESTATE PLANNING, TRUST AND
PROBATE LAW SECTION

CF CHE STATE BAR OF CALIFORNIA

ENECUTIVE Condste j R,

BIMLIY AbEL Hwwann

STLEERER M CTARRE, NEWEDIE a1 Ao
CHARTES & DGERIEN R 108 ANGR S
MARY Lo s BRIV, 1ok WNIELFA

LOS ANGELES

PASALENA
EIMONIER FAYTA J OIS ANGEL RS
WILLIAM E LRRLIMN F A LA
ADVISORS r;m.m.lnT:;r;:Tm.rn.s ARGELFS
AN SAX LUTIRERES JH_ 54K FRANCISINY
HION, ??};ILL[\}P};I t‘.f“& REHALEL i WILLIAM % JHINSTONE, TR, PASADENA
LUS ANGELES JURIR 1 OMeDENMNE L R SR ARLE
HON. VAING U SPENUCER ROBLRT AL MU LE, SAN FILANTERLDO)

LON ARGELES GO MeALLISTER STREET WMAFTHEW & HAE, 5., L6158 ANGELFS
» i Wt g . B M LT 1L ID e TP T ()
YAN FRANCISCO N4 160 HARIEY | SPITEER TR AN FRANDISOE
TELEPHONE 022 1440 REARVEN & TINCHER, EoNG REACL

ARES CODE 415

June 20, 1977

Mr. John Demouly

California Law Revision Commigsion
Stanford University

Stanford, California 94305

Dear Mr. Demoulvy:

Enclosed iz the report of the Executive Committee of the Estate
Planning, Trust and Probate law Section concerning the Law Revi-
sions Commission's tentative recommendation relating to the

evidence of market valua of property.

f

This report has not been submitted to the Board of Covernors and as
such does not constltute the official opinion of the State Bar.

Even though the Board has not considered the report, it is forwarded
to you In the belief that the comments may be helpful to the Law
Revision Commission.

The report 1s complets in {itselF, however, [ would like to bring to
voutr attention a concern expressed by some members of the Committee
which is not reflected in the report,

Cenerally the Inheritance Tax Referee does not hold hearings on the
value of an asset; even though he has the authorlty te do so. The
referee makes an independsnt devermination of the market value and
flles the report with the Court. The report is presumed correct ax
to valuations for the purposes of the henrings.



1t wag some members concern that the proposed amendments to the
Fvidence Code (E.C§310) may result ln this procedure heing

tranaformed into an "adverzary' hearing, with the referee having to
hold hearings and take 'evidence' on the value of real property

and tangible personal property. 1£ this 1a a correct interpretation,
{t would result in g dramatic change in the role of the Inheritance Tax

Referee,
If I can be of any further aszistance on this matter please feel free
to contact me.

Very truly yours,

T

f}ﬁ ;k}f 5*/LF7U“"M”

f’;:* A 48
Susan Mahony

1
Staf{lf Asslistant

moin

sMict
Enclosures
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To: STATE BAR BOARD OF GCOVERNORS
FREOM: EXECUTIVE COMMITTEER

ESTATE PLANNING, TRUST AND PROBATE LAW SECTION

SUBJECT: LAW REVISION COMMIESION'S TENTATIVE RECOMMENDATION
RULATING TO EVIDENCE OF MARKET VALUE OF PROPERTY

The secratary of the State Dar referred to our Scchion
for study and comment the above mentioned report. The Executive
Committee has comrents as set forth herein.

Given the statutory procedures applicable to estatoes,
consarvatorships and guardianships, the proposed amendmonts to
the Evidence Code would appear to have little applicabkility to
the normal appraisal functions performed by the independent rof-
arce appointed by the Probate Court. If those sections have socae
applicability, it sheould be limited to situatlions where cohjoctions
are filed te the report of the Inheritance Tax Referee and those
objections relate to the question of valuation of property. In
those limited situations where the guestion of market value of
property is presented to a Court for determination, our Section
Exzcutive Committee has no conment about the Law Revision Commiu-~
gion's recommendations concerning amendments to the Evidence Code.

Pursuant toc the provisions of the Probate Code relating
to estates, guardianships and conservatorships, an I'nheritance Tax
Referee is appointed by the Court to appraise real property and
tangible personal propoerty {Probate Code Sections 655, 15%0 aud
19CLl}. Property is to be valucd by the Referee for taxation pur-~

poses ln an estate at the market value as of the date of the trans-

feror's death {(Revonue and Taxatlon Code Sccotion 13.95%0). The
Referea is to determine tho tatr market value of thoe property sub-
Ject to tax (Revenue and Taxation Code Section 14501 and tn con-
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nection therewith has the right te conduct hearings in reference
thereto (Revenue and Taxation Code Sectlon 14502 et seg.}. AsS

a practical matter, however, Referees normally do not hold hear-
ings to determine the wvalue of assets which they are appraising.
When the Referee completes his report, 1t is submitted to the

Court {Revenue and Taxation Code Section 14506). Notice is given
to those interested and anyone affected by the tax can file ob-
jections to the computation of the tax and to valuations of assets
subject to taxation (Revenue and Taxation Code Section 14510). The
Court can hold a hearing on the cobjections {(Revenue and Taxation
Code Section 14511). The report of the Referee is presumed correct
as to valuations and the computation of the tax for purposes of the
hearing {Revenue and Taxation Code Section 14512} .

Under Probate Code Secction 1550.1 applicable to guardian-
ships and Section 1%01.5 applicable to conservatorships, when an
inventory is filed (there being no tax determination in these pro-
cecdings) any interested party can file objections to those inven-
tory values within 15 days. A hearing will be held on the objec-
tions and the Court, among other things, can simply reguire addi-
tional appraisals on such property as provided in said code sections,

In summary, the Executive Committec believes that the pro-
posed amendments to the Evidence Code have very limited applica-
bility to inventory valuations in probates, guardianships and conser-
vatorships, and to the inheritance tax determinations in decedents
estates. The statutory scheme as set forth in the Revenue and Tax-
ation Code and in the Probate Code will cover almost all situations
whiich arise,

Please advise us 1if you have any additional questions.

Very truly yours,

u£§;£Zlyx¢J9£K%iiglzjﬁknL "

simond R. Davis
hairman

ERD imew
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STATE OF CALIFORNIA

CALIFORNIA LAW

REVISION COMMISSIORN

TENTATIVE RECOMMENDATION

relating to

EVIDERCE OF MARKET VALUE OF PROPERTY

CALIFORNIA LAW REVISION COMMISSION
School of Law
Stanford University
Stanford, California 94305

Important Note: This tentative recommendation is being distributed
so that interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission. Any
comments sent to the Commission will be considered when the Commission
determines what recommendation, if any, it will make to the California
Legielature, It Is just as Important to advise the Commission that you
approve the tentative recommendation as it is to advise the Commission
that you object to the tentative recommendation or that you believe that
it needs to be revised. COMMENTS ON THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN JUNE 1, 1977.

The Commission often substantially revises tentative recommenda-
tions as a result of the comments it receives., Hence, this tentative
recommendation 1s not necessarily the recommendation the Commission will
gsubmit to the Legisglature.




LETTER OF TRANSMITTAL

The California Law Revision Commission tentatively recommends that
the Evidence Code rules relating to value, damages, and benefits in emi-
nent domain and inverse condemnation cases be revised and extended to
all cases where the market value of real property and intangible person-
al property is in issue. A copy of the tentative recommendation is
attached.

This tentatlve recommendation is being distributed to interested
persons and organlzations for review and comment. All comments received
will be considered when the Commission determines the recommendation, if
any, 1t will submit to the Legislature. The Commission would appreciate
receiving your comments on the tentative recommendation by June 1, 1977.
Comments may be sent to the California Law Revision Commission, Stanford

Law School, Stanford, California 94305,



TENTATIVE RECOMMEWDATION
relating to
FVIDENCE OF MARKET VALUE OF PROPERTY

Background
The California Evidence Code provisions relating to walue, damages,

and benefits in eminent domain and Inverse condemnation cases1 were en-

acted in 1965.2 These provisions ware the result of recommendations of

the California Law Revision Commissibn3 although they were not ultimate~
ly enacted on Commission recommendation. '

The Evidence Code provisions relating to value, damages, and bene-
fits in eminent domain and inverse condemnation cases héve been the sub-
ject of extensive review and comment since thelr enactment. They have
been discussed in law review .';'11.'l:ic1esil and treatises,5 they have been
considered in a national monograph,6 and they have been the subject of a
thorough questionnaire distributed among practitioners by the Law Revi-
sion Commission.

The Commisslon has reviewed the Evlidence Code provisions and has

determined that a number of changes are desirable. These changes are

discussed below.

1, Evid. Code 8§ 810-822.
2. Cal. Stats. 1965, Ch. 1151, § 4.

3. See Recommendation and Study Relating to Evidence in Eminent Domain
Proceedings, 3 Cal. L. Revision Comm'n Reports at A-1 (1960).

4, See, e.g., Carlson, Statutory Rules of Evidence for Eminent Domain
Proceedings, 18 Hastings L.J. 143 (1966); Whitaker, Real Property
Valuation in California, 2 U.S.F. L. Rev. 47 (1967).

5. See, e.g., Matteoni, "Just Compensation,” in Condemnation Practice
in California, §§ 4.25-4.51, at 57-74 (Cal. Cont. Ed. Bar 1973):
Dankert, "'Condemnation Practice Handbook," in 14 California Real
Estate Law and Practice, §§ 508.01-509.42 (1976); B. Witkin,
California Evidence §§ 440-447, at 397-405 (24 ed. 1966).

G, See Highway Research Beard, Rules of Compensability and Valuation
Evidence for Highway Land Acquisition (1970).

7. The questiomnaire results were analyzed in a consultant's report,
See Matteoni, "Consultant's Comments’ (March 24, 1972) (unpub-
lished, on file in offices of California Law Revision Commission}.

~1-



Application of Evidence Code Provisions

The provisions of the Evidence Code relating to valuation of prop-
erty apply only to eminent domain and inverse condemnation proceedings.8
Other actions involving the valuation of property, with a few limited
exceptions,9 are governed by case law. It has been suggested by several
commentators that the emlnent domain valuatlnn provisions could be
equally well applled to the other actions.

The maJor areas of 11t1£at1on other than eminent domain and in-
verse condemnation, where the deternlnation of property value is {mpor-
tant include property taxatlion and inheritance taxation, breach of
contract of sale of property, fraud in séle of property, damage or
injury to property, and marital dissolution and division of propefty.

In each of these areas, the‘critical_deterﬁination is the "market value”

11 Lo . ;
of the property. This is also the determination in an eminent domain

8. Evidence Code Section 810 prévidﬁé, "This article is intended to
provide special rules of evidence appllcable only to eminent domain
and inverse condemnation preoceedings.®

9. See, e.g., Com. Code £§ 2723, 2724 (proof of market price in cases
invelving sale of goods}.

I0. 1In Carlson, Statutory Rules of Evidence for Emipent Domain Pro-
ceedings, 18 Hastings L.J. 143, 144 (1966, it was saild:

In any event, the law Revision Commission and the legislature
should consider legislation makiag the Ekvidence Code provi-
sions applicable to a2ll actions and spec1al proceedings in-
volving the valuation of real property.

And in Whitaker, Real Property Valuatlon in California, 2’U.S.F. L.
Rev. 47, 68 (1967) it was said: ‘

But if the standard value for purposes of eminent domailn is
the same as value for purposes of real property taxation and
inheritance taxation, no reason appears why the evidentiary
rules for determlnlng value should be limited to eminent

" domain and ‘inverse condemnation cases.

11. See, e.g., Cal. Const., Art. XIII, § 1, and Rev. & Tax. Code

§8 110, 110.5, 401 ‘{use of "fair market value' or "full value" for
taxation purposes); Rev. & Tax. Code §§¢ 13311, 13951 (inheritance

_tax based on "market value" of provertv); Civil Code § 3343 (measure
of damages in fraud based on "actual value" of property); Ins. Code
§ 2071 (fire insursnce covers loss to the extent of "the actual
cash value"” of the property). The cases have umiformly interpreted
these varying standards to mean "market value." See, e.g., Jefferson
Insurance Co. v: Superior Court, 3 Cal.3d 398, 402, 475 P.2d 880,

.



or inverse condemnation proceeding,l2
The lack of statutory standards of evidence for the valuation of

property in areas other than eminent domain and inverse condemnation has
created a number of problems. The same basic factual gquestion--the
determination of market value of property--is governed by different
rules of evidence depending upon the type of case in which the question
arises.13 In addition to the inequity created by such a scheme, confu-
sion among appralsers and attorneys, as well as among the courts, is
zenerated by the existence of multiple standards.la And the lack of
clear statutory standards in cases where the market value issue is not
frequently 1itigated poses real problems for the parties and the court.15

"One solution adopted by the courts has been simply to follow the

statutory evidence rules in cases other than eminent domain and inverse

882, 90 Cal. Rptr. 608, 610 (1970) (fire insurance); Deluz Homes,
Ine. v. County of San Diego, 45 Cal.2d 546, 561-562, 290 P.Zd 544,
554 (1955) (property tax); Guild Wineries & Distilleries v. County
of Fresno, 51 Cal. App.3d 182, 137, 124 Cal. Rptr. 96, 99 {1975}
(property tax); Union 0il Co. v. County of Ventura, 41 Cal. App.3d
432, 436, 116 Cal. Rptr. 13, 16 (1974) (property tax); Campbell
Chain Co. v. County of Alameds, 12 Cal. App.3d 248, 253, 90 Cal.
Rptr. 501, 504 (1970) (property tax); Estate of Rowell, 132 Cal.
App.2d 421, 429, 282 P.2d 163, 168 (1955} (inheritance tax};
Bagdasarian v. Gragnon, 31 Cal.2d 744, 752-7533, 192 P.2d 935, 940
(1948) (fraud damages); Pepper v. Underwood, 48 Cal. App.3d 698,
706 n.7, 122 Cal. Rptr. 343, 349 n.7 (1975) (fraud damages).

12. E.g., Code Clv. Proc. § 1263.310 (measure of compensation in emi-
nent domain is "fair market value” of property}.

13. See Carlson, Statutory Rules of Evidence for Eminent Domain Pro-
ceedings, 18 Hastings L.J. 143, 144 (1966)}.

14, See id.
15, 5See, e.p., In re Marriage of Folb, 53 Cal. App.3d 862, 868, 126
Cal. Rptr. 306, 310 (1975):

We recognize that section 4800, subdivision (a) of the Family
Law Act requires an equal division of community'prpperty, and
that the trial court, therefore, is required to-make specific
findings concerning the nature and value of all assets of the
parties before the court. . . . Neither the Family Law Act,
nor the decisional law of this state relating teo community-
property division, offers any particular guidance as to how
the value of a disputed real property asset should be ascer-
tained.




16 ' '
condemnation, In the case of In re Marriage of Folb,l? for example,

the court was confronted with the factual gquestion of the value of a
particular asset involved in a comwunity property division. In the ab-
sence of applicable statutoryv and deecisional rules of evidence, the
court sought guldance from the Evidence Code provisions and the condem~
nation cases construing them,18

The Law Revision Commission recommends that the Evidence Code rules
applicable to eminent domain and inverse condemnation cases be extended
to include all cases not now covered by statute where there is an 1ssue

of the "market value"

for its equivalent) of real preperty or cangible
personal property. The Evidence Code rules are sufficiently general in
scope, and sufficiently liberal in their admission of all recognized
valuation techniques, to justify their use in all areas identified by
the Commission.

Broad application of the statutory evidence rules will to some

exféntrchange exigsting case law.19 However, the courts have applied

16. 'This has been suggested in Carlson, Statutory Rules of Evidence for
" Eminent Domain Proceedings, 18 Hastings L.J. 143, 144 (1967): "It
" may well be that the irial and appellats courts will want uniform-
ity and may well follow the new evidence rules for all cases in-
volving the valuation of real property.”

17. 53 Cal. App.3d 862, 126 Cal. Rptr. 306 (1975).

13.. See In re Marriage of Folb, 33 Cal. App.3d 86Z, 868-871, 126 Cal.

Rptr. 306, 310-312 (1973). The court ultimately held some of the

~ Evidence Code .provisions not controlling In s marital dissolution
case. Id. at 871, 126 Cal. Rptr. ot 12,

19, TFor example, the vaiue cf property in eminent domain and inverse
condemnation cases mav be shown only by cpinion testimony of expert
witnesses or of the owner of the property. DFwid. Code § 813.
Evidence of sales of the subject properiy or of comparable sales is
admissible on direct examination but only for the purpose of ex-
plaining the witness' opinion. BSee Evid. Code §§ &15, 816; Carl-
son, Statutory Rules of Evidence for Erinent Domain Proceedings, 18
Hastings L.J. 1435,’ﬂ9 £1986). Thus, after hearing such evidence,
the jury,is-instrtcted_to conqider it "orly for the limlted pur-
pose”'of‘énabling it "to understand and weigh the testimony of the

_witnesses as to their upinion" of value and to return a verdict
within‘phe range of the experi opinions of value, BAJT 11.80 (1975
Rev.).

On the other hand, existing law applicable to cother than
eminent domaln and inverse condemnalion cases permits a verdict

—fim



many of the basie¢ principles applicable to eminent domain cases in the
other areas where valuation is important, particularly in property
taxation and inheritance taxation,zo and the benefit of eliminating the
existing uncertainty by having a uniform set of rules of evidence appli-
cable to all real property and tanglble personal property valuations

outweighs any inconvenience of minor changes in existing case law rules.

Testimony by Owner

Although generally the value of‘property may be sﬁoﬁn only by the
opinion of an expert witness, Evidence Code Section 813 permits the
owner of property to give an opinion as to 1ts wvalue. This provision
should be revised to make clear that not only the fee owner,rbut the
owner of any compensable interest in the propetty, may testify as to its
value. This is important in eminent domain proceedings since, in a
bifurcated trial, the owner of an interest in the property may find it
necesgsary to testify as to the value of the entire property in order to

establish the value of his interest.21

hased on a comparable sale even though the verdict is outside the’
range of the expert opinion of value. See Foreman & Clark Corp. v.
Fallon, 3 Cal.3d 875, 886, 479 P.2d 362, 369, 92 Cal. Rptr, 162,
169 (1971): In re Marriage of Felb, 53 Cal. App.3d B62, 871, 126
Cal. Rptr. 306, 312 (1975). The application of the evidentiary
rules of Evidence Code Sections 810-822 to all cases where the
value of property is in issue {(except cases already covered by
statute-~see Com. Code §§ 2723-2724) would apply the rule of lim-
ited admissibility of sales data to such cases and would thus
change the rule of Foreman & Clark Corp. v. Fallen, supra, In re
Marriage of Folb, supra, and similar cases.

20. See Whitaker, Real Property Valuation in California, 2 U.S.F. L.
Rev. 47, 101 (1967}).

21, See Code Civ. Proc. § 1260.220 (procedure where there are divided
interests). '




The right of the owner to give an opinion as to the.value of prop-
erty has been construed toc refer only to narural persons. Where the
owner is a corporation, for instance, a corporate representative may not
testify unless he is otherwise qualified as an expert.22 This rule
should be changed. Where the property is owned by a corporation, part-
nership, or unincorporated association, an officer, employee, or partner
designated by the owner should be permitted to give an opinion of the
value of the property if the designee is knowledgeable as to the char-
acter and use of the property.23 This will enable the small'ofganiza—
tion to give adequate testimony as to the value of its property in cases

where it might not be able to afford the cost of an expert,

Admissibility of Comparable Sales

A witness may, .in appropriate cases, rely on sales of comparable
properties as a basis for an opinion of the value of property. = Ex-
perience under this rule reveals that the requirement of comparability
has been too narrowly construed by some courts -so that sales of compa-
rable properties that could be fairly considered as shedding light on
the value of the property being valued have heen truled inadmissible.

' The Commission recommends that the courts be encouraged to permit
an expeft witness wide discretion in the selection of sales. It is
better tq_have_éli relevént evidence availabie to the trier of fact than
to have-inéufficieﬂt evidence.. The degree of comﬁarability of a‘sale
should affect the weight, rather than the admisSibility, of an opinion
25 ' '

of wvalue. To this end, the right of full cross~examination concerning

comparable sales should be preserved.

22. E.g., City of Pleasant Hill v. First Baptist Church, I Cal. App.3d
384, 411~412, 8Z Cal. Rptr. 1, 19 (1969).

23. Section 1103{aY(3) of the Uniform Eminent Domain Code contains a
similar provision.
24, Evid. Code § BlA,.

25. O0Of course, if a witness refers to sales which are too remote, the
opinicn is subiect to a motion to strike. See alsc Evid. Code
§ 803 (opinion based on improper matter).




Capitalization of Income

A witness may, in appropriate cases, rely on the capitalized value
of the net rental value attributable to the property as improved with
existing improvements  as a basis for an opinion of the walue of the
property.26 In many cases, however, the property may not be improved
for its highest and best use so that use of a capitalization of income
technique does not yield an accurate estimate of market walue. In most
cases, this drawback is surmountable since there are usually other more
reliable valuation techniques available, notably use of market data
{comparable sales). MHowever, in some cases., there may be no adequate
market data upon which an opinicn as to the value of the property may bhe
based. This is particularly true in case of special use or special
purpose properties,

.The capitalization of the reasonable net rental income that would
be attributable to the land if it were improved for its highest and best
use, even though it is not presently so improved, should be permitted in
cases where the. court determines that there is no adequate market data.
This would provide s limited exception to the general rule of Fvidence
Code Section 819 which permits use of the capitalization of income
approach only for the land and the existing improvements thereon.

Under the recommended valuation approach, the expert witness will
be permitted to take into account in formulating an opinion a capitali-
zation of income analysis based on the reasonable net rental value of
the land as improved by the hypothetical improvement that would be
required to be constructed te permit the property to be devoted to its
highest and best use. Such an analysis could, for example, invelve a
determination of the reasonable met rental value of the property as
improved by the hypothetical improvement, the apportlomment of the
reasonable net rental value so determined between the land and the
hypotheﬁical improvement and the capitalization of the reasonable net
rental value apportioned to the land. This is a standard valuation

: 27
technique.

26, Evid. Code § B19.

27. Sée;“é.g.;‘A. Ring, The Valuation of Real Estate, 266-297 {2d ed.
1970).




There will be a number of restrictions on the use of the valuation
approach described above. Before the new valuation approach mav be
used, the recommended legislation requires a court determination that
there "is no adequate market date described in Section 816 [comparable
sales] upon which an opinion may be based as to the value of the prop-
erty for the highest and best use for which the property is reasonably
adaptable and avallable.!' Hence, the use of the valuation approach is

limited to cases where the court first determines that there are no

adequate comparable sales; if there ig adequate market data to permit
valuation, the capitalization of hyvothetical improvements approach may
not be used. The recommended legislation also requires that the highest
and best use be one that the court determines is a use for which the
property "is reasonably adaptable and available” and limits the use of
the valuation approach to cases where “velevant to the determination of
the value of property.” The new valuation approach is thus limited to
cases where that type of approach to veluation would be taken 1imto
considerarion in determining the price at which to purchase and sell the
property by a willing purchaser and & willing seller, dealing with each
other with full knowledge of all the uses and purposes for which the
property is reasonably adaptable and available. .The use of the new
valuation approach is further limited by the general requirement stated
in Evidence Code Section 814 that the matter upon which the expert’s
opinion is based be "of a type that reasonably ma2y be relied upon by an
expert in forming an opinion as to the value of property.” These limi-
tations require the court to restrict the use of the new valuation
approach to appropriate cases and to deny its use where based on un~
realistic or highly speculative assumpticns.

Under the recommended legislation, the new valuation approach 1s
permitted only if the witness is an "experr” witness so that the data
will be presented with the aid of analysis and explanation by au expert

valuation witness.

Lease of Subject Property

A lease of the subject pnroperty may be taken into account in form-
'}

28 . :
ing an opinion of the value of the property. In an eminent domain

?8. Evid. Code § 817.



proceeding, however, such a lease of the whole property or of the part
taken, if made after the filing of the lis pendens, is inherently un-
trustworthy, having heen made with knowledge of the pendency of the
action. The Commission recommends that such a lease not be a proper

basis for an opinion of value.

Admissgibilicy of Unpaid Taxes

Evidence Code Section £22(c) permits consideration of "actual or
estimated taxes” for the purpose of capitalization of income. However,
Revenue and Taxation Code Section 4986(b) prohibits mention of "the
amount of the taxes which may be due on the propertv.” The relationship
between these two provisions has caused some confusion in practice.

"The apparent conflict between the two provisions is resolved by ob-
serving that the Revenue and Taxation Code provision relates only to
mention of unpaid taxes.30 The Commission believes that this distinc-
tion should be made clear, however, by relocating the taxation provision
in the Fvidence Code. The language of Revenue and Taxation Code Section
4986 (bh) concerning mistrial should be deleted.31 The general rule will
thus apply, which gives the court discretion to declare a mistrial when
evidence has been presented which is inadmissible, highly prejudicial,
and cannot be corrected by an admonition to the jury.

The Evidence Code provision should alsc be amended to make clear
that it is inapplicable In cases where the ultimate issue is the as-

sessed valuation of property.

29. Cf. Evid. Coede § 815 (sale of subject property). uarkewise, the
Timitation in Section 815 on use of sales occurring after the
filing of the lis pendens should apply only in eminent domain
proceedings.

30. See Carlson, Statutory Rules cf Evidence four minent Domalin Pro-

ceedings, 18 Hastings L.JT. 143, 157 (1966).

31. The Commission plans to devote further study to the simplification
of the structure of Revenue and Taxation Code Section 4986.

12, See Wolford & Fndicott, ''Motions During Trial,” in California Civil

Procedure During Trial, 5§ 15.61-15.63, at 372-373 (Cal. Cont. Ed.
Bar 1960): 4 B. Witkin, California Procedure, Trial % 130, at 2954

{2d ed. 1971).




Admissibility of Sale or Exchange

It is improper for a valuation witness to give an opinion as to the
value of property other than that belng valued.33 A particular applica-
tion of this rule is to trades or exchanges involving the property being
valued since a determination of the walue of the property depends in
part upon the value of the property for which it is traded or_exchanged..34
The Commission recommends that the statute make clear that traﬁsactions
involving the trade or exchange of property are not a proper hasis for

an opinion as to the value of the property.35

The Commission's recommendations would be effectuated by enactment

of the following measure:

33. Evid. Code § 822(d).

34, See People v. Reardon, &4 Cal.3d 507, 515-516, 483 P.2d 20, 26, 93
Cal, Rper. 852, 858 (1971). :

35. Section 1113(5) of the Uniform Eminent Domain Code contains a
similar provision.

-10-



16/158
An act to amend the title of Article 2 (commencing with Section
810) of Chapter 1 of Division 7, and to amend Sections 810, 811, 812,
813, 815, 816, 817, 819, and 822 of the Evidence Code, and to amend
Section 4986 of che Revenue and Taxation Code, relating to evidence in

the valuation of property.

The people of the State of California do enact ag follows:

Evidence Code §§ 810-822 Title (amended)

SECTION 1. The title of Article 2 (commencing with Section 810) of
Chapter 1 of Division 7 of the ¥vidence Code is amended to read:
Article 2. Valwes Damagess and Benefits in Fminent Bematn
and Faverse Cevdemnution Gases.Evideﬁce;gg

Market Value of Propefty

10/159

Evidence Code § 810 (amended}

SEC. 2. Section B10 of the Evidence Code is amended to read:
€10. This article is intended to provide special rules of evidence

applicable euty e ecminent demain and Inverse condemmation proceedimgss

to any ackion in which the value of property is to be ascertained.

Comment. Section 810 is amended to remove the limitation on ap-
plication of this article to eminent doméin and inverse condemnation
proceedings. This article applies tec any action or proceeding in which
the "value of property” is to be determined. See Section 811 and Com-
ment there;q.("value of property” defined). See also Sections 105 and
120 ("actionﬁ includes action or proceeding). It should be noted,
however, that--where a parﬁicular provision requires a special rule
relating to value--the special rule prevails over this article. See,

e.g., Com. Code §& 2723, 2724,
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10/160

Evidence Code § 811 (amended)

SEC. 3. Section Bll of the Evidence Code is amended to read:

811. As used in this artiéle,'“vaiue of property'’ means she amount
af Pduat compensatien’ £o ke aseertained under Sectden 19 of Aredele I
of the State Constitution and the omodrt ef veldes demages and benefiss
te be ascorizined wsnde¥ Avedeles & {commencing with Seetien 1263:3163
and 5_{tﬁﬁmeneiﬂg with Seetien +36374+e§ ef Chapter § of Pitle 7 of

Part 3 of the €ede of Givil Procedure: market valué‘gﬁrany_gﬁ the

following:

(a) Real property or any interest therein.

{b) Tangible personal property.

Comment. Section 811 1s amended to broaden the application of this
article to all cases where a market value standard is used to determine
the value of real property or any interest therein, or of tangible
personal property. These cases include, but are not limited to, the
following: |

(;) Eminent domain proceedings. Seé, e.g., Code Civ. Proc.

§ 1263.310 (measure of c0mpeﬁsation is fair market value of property
takéh);"

(2) Property taxation. See, e.g., Cal. Const., Art. XIII, § 1, and
Rev. & Tax. Code §§ 110, 110.5, 401 (property assessment and taxation
based on fair market value or full value}.

'(3) Inheritance taxation. See, e.g., Rev. & Tax. Code §§ 13311,
13951 (propérty taxed on basis of market value).

" (4) Breach of contract of sale. See, e.g., Com. Code §§ 2708, 2713
(measure of damages for nonacceptance, nondelivery, or repudiation is
based on market price). It should be noted that, where a particular
provision requires a special rule relating to proof of value, the spe-
cial rule prevails over this article. See, e.g., Com. Code §§ 2?23;
2724,
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(5) Fraud in the purchase, sale, or exchange of propertv. See, _
e.g., Civil Code §§ 3343 (measure of damages based on actual value of
property). .

(6} Other cases in which no statutory standard of market value or
its equivalent is prescribed but in which the court is requiréd to make
a determination of mafket value. N

It should be noted that this article applies only where market
value Is to be determinad. Tn cases involving some other standard of
value, the rules provided in this article are not made applicable by
statute. See Section 810 and Comment theretao. |

This article applies to the wvaluvation of real property or an inter-
est in real property (e.g., a leasehold) and of tangible personal prop-
erty. It does not apply to the valuation of intangible personal prop-.
erty which is not an interest in real property, such as shares of stock,
a partnership interest, goodwill of a business, or property protected by
copyright; valuation of such property is governed by the rules of evi-
dence otherwise applicable. It should be noted, however, that nothing
in this article precludes a court ffoﬁ usiﬁg the rules prescribed iﬁ
this article in valuation proéeedings to which the article is not made
applicable, where the court determines that the rules prescribed are

appropriate.

10/161

Evidence Code § 812 (amended)

SEC. 4. Section 812 of the Evidence Code is amended to read:

812, This article is not intended to alter or change the existing
substantive law, whether statutory or decisiomal, interpreting -jus¢
compensation’ a8 used 4m Seetion 19 of Artdiele I eof the State Comsti-
sutien er the terms “fair market wvalwes” Ed#amage;‘— a¥ “benefii:” as used
im Artdedes 4 {cemmeneinp with Seetden 126331483 and 5 {commeneing wieh
Sectton 126374103 of Shapter 9 of Fitle 7 of Part 3 of the Code of

€ivi} Preecedurer the meaning of "market value' or its equivalent.
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Comment, . Section 817 is amended to make clear rhat nothing in this
article affects the substantive meaning given the term "market wvalue'
{as used, for example, in the statutas relating to inheritance tawxation)
or equivalent terms such as 'market price” (breach of contract of sale),
“actual value!' {(fraud in a trausaction), "full vaiue" (property taxa-
tion), "falr market value" (property taxation, eminent domain), or "just

compensation,” "damage," or “benefit" (eminent .domain).

o 10/162
Evidence Code § &13 (amended)

" S8EC. 5. Section 813 of the Evidence Code is amended to read:
1813ﬁ (é)'The value of property ma? be shown only by tﬁe cpinioné-
of;
(1) Witnesses qualified to express such ovpinions; and

(2) The owner of any ripht, title, or interest in the property efr

preperty interest being valued-r valued: and

{3} An officer, empibyee, or npartner designated by a corporation,

partnership, or unincorpeorated assoclaticn claiming any right, title, or

interest in the property being valued if such person is knowledgeable as

to the character and use of the property.

(b) Nothing in this section prohibits a view of the property being
valued or the admission of any other admiscible evidence (including but
not limited to evidence as to the uature and condition of the property
and, in an eminent domain proceeding, the character of the improvement
proposed to be congtructed by the plsintiff) fer the limited purpose of
enabling the court, jury, or vefereg tc understand and weigh the testi-
mony ‘given under subdivision {(&): and such evidence, except evidence of
the character of the improvement proposed to bé constructed by the
plaintiff in an eminent domain proceeding, is subiect to impeachment and

rehuttal.



Comment. Section 813(a)(2) is amended to make clear that not only
the fee owner of the property, hut any person having a compensable
interest in the property, may testify as to the value of the property or
his interest therein. ¢Cf. Code Civ. Proc. 8§ 1235.170 ("property”
defined}, 1263.010 (right to cowpensation). This is consistent with
Code of Civil Procedure Section 1260.220 (procedure where there are
divided interests).

Taragraph (3) is added to Section 8l3{a) to make clear that,.where. .
a corporation, partnership, or unincerporated association ouns property
being valued, a designated officer, employee, or partner who is knowl-
edgeable as to the character and use of the property may testify to his

opinion of its value ag an owner, notwithstanding any contrary implica-

tions in City of Pleasant Hill v, First Baptist Church, 1 Cal. App.3d
384, 82 cal. Rptr. 1 (1969). Nothing in paragraph (3) affects the
authority of the court te limit the number of expert witnesses to be
called by anv party (see Section 723} or to limlt cumulative evidence

{see Section 352).

30/177

Evidence Code § 815 (technical amendment}

SEC. 6. Section 815 of the Evidence Code is amended to read:

815. When trelevant to the determination of the value of property,
a witness may take into -account as a basis For his an opinion the price
and other terms and circumstances of any sale or contract teo sell and
purchase which ificluded the property or property interest belng valued
or any part thereof {f the sale or contvact was fréely made in pood
faith within a reasonable time before or after the date of valuation,

except that in an eminent domain proceeding where the sale or contract

to sell and purchase includes only the property or property interest
being taker or a part theseef thereof, such sale or contract to sell and
purchase may not be taken into account if it occurs after the filing of

the lis pendens.
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Comment. Section 815 is amended to compensate for the expansion of
the scope of this article to actions other than eminent domain and

inverse rondemmation. See Section 810.

10/163

Evidence -Code § 816 (amended)

SEC. 7. Section 816 of the Evidence Code is amended to read:

816. (a) When relefantHCQ the determination of the value ﬁf prop-
erty, a witness may take into account as a basis for his-an opinion the
price and other terms and circumstances of any salerdr confract to séll
and purchase comparable property if the sale or contract-was freely made
in good faith within a reascnable time before or after the date of
valuation,

(b) In order to be considered comparable, the sale or contract must
have been made sufficiently rear in time to the date of valuation, and
the property sold must be located sufficiently near the property belng
valued, and must be sufficiently alilke in respect to character, size,
situation, usgbility, and improvements, to make_it clear that the prop-
erty sold and the property being valued are comparable in value and that
the price reali;ed for the property sold may fairly be considered as
shedding light on the vaiue of the property being valued.

(c) The provisions of this section shail be liberally construed to

the end that an expert witness ic permitted a wide discretion in the

selection of comparable sales. MNothing in this section affects elther

(1) the right of the court in fits discretion to limic the number of

sales used by a witness or (2} the right fully o cross-examine the

witness concerning the s2les.

-16-



Comment. Subdivision (¢} is added to Sectlon 516 to Ilncorporate a
policy of liberal admiséibility of sales on the theory that an error of
exclusion 1s more likely to be prejudicial than an error of admission.
This policy applies only to expert witnesses. : It is not intended to
limit the_court’s discretion in placing a reasonable limitation upon the
number of sales that-may be admissihle for any appralsal purﬁose S0 as
to avold the cumulative effect of such testimony. Nor does 1t affect
the right of liberal cross—examination granted in Section 721. However,
the right of c¢ross—examination may not be used as a means of placing
improper matters before the triler of fact. While subdivision (c) adopts
a policy of liberality in the admissibility of comparabtle salesz, this
policy is subject to the basic standard of comparability set out in sub-
division (b).

It should be noted that existence of project enmhancement or blight
on comparable sales does not necessarily affect their relevance under
this section. See Code Civ. Proc. § 1263.330 {chenges in property valde
due-to imminence of project): City of Los Angeles v. Retlaw Enterprises,
Inc., 16 Cal.3d 473, 479-483, 546 P.2d 1380, 1383-1387, 128 Cal. Rptr.
436, 439-443 (1976).

10/164

Evidence Code § 817 {amended)

SEC. 8., Section 817 of the Evidence Ceode is amended to read:

817. ({s) When Subject to subdivision (b). when relevant to the
determination of the value of property, a witness may take Into account
as a bésis for his an opinion the rent reserved and other terms and.cir—
cumsténéés of any lease which included the property or property interest

being valued or any part thereof which was in effect within a reasonable

time before or after the date of waiuestien~ valuatlen, except that in an

eminent domain proceeding where the lease includes only the property or

property interest being taken or a part thereof, such lease may not be

taken into account if it occurs after the filing of the l1is pendens.

-17-
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(b) A witnass may take intc account a lease providing for a rental
fixed by a percentage or cother measurable portien of gross sale5f0f~
gross income from a busin:ass conducted'bn the leased property only for
the purpo%e ﬁf arrivigg at k%8s an opinlon as to thé reasonahble net
rental value attributable t¢ the preoperty or property interest being
valued as proviﬂed in Seciioun 819 or detekmining the value of a lease-

hold interest.

Comment. Section 8§17 is amended to add the limitation that a lease
of the subjekt property is not a proper'basié for an.opinion of value
after the filing of ths 1lis pendens in 4o eminent domain procéédihg.
This is comparable to a provision of Section 815 (sale of subject prop=
erty). . . o .

It shéuld be notéd that subdivision (b) limits the extent to which -
a witness may take into accoun: a lease based on gross sales or gross
income of & business conducted on théprbpéfty. This limitation applies
only to valuation of thé real property'or‘aﬁ interst therein, or of
tanglble personal property, and de2s not apply to the determination of
loss of goodwill. See Section 8li &nd Comment thereto; Code Civ. Proc.

§ 1263.510 and Ccmment theretc.

963/887

Evidence Code § 819 (ameuded}

SEC. 9i Sestion 319 of the Evidence Code is amended to read:

819. (a) When relevant to the detgrmination_nf the value of prop-
erty, a witness may takg inte account ac a hasis for bi& an opinien the
rapitalized value of the reasonable net wental value attributablie to the
land and existing improvementy thereon (as distinguished from the

capitalized value of the income c¢r profits attributable to the busginess

conducted thereon).

(b) Vnen relevan: o the dztermination of tlie value of property, an

expert witness way tale into acccunt as a hasis for an opinion the
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capitalized value of the reasonable net rental value that would be at-

tributable to the land if the property were improved se that it could be’

used for the highest and best use for which it is reasonably adaptable

and available, but this subdivision applies only if the court determines

that both of the following requirements are met:

(1} The land with the existing improvements thereon, if any, 1Is not

developed for the highest and best use for which the property is reason-

ably adaptable and available,

{2) There is no adequate market #ata described in Section 816 upon

which an opinion may be based as to the value of the property for the

highest and best use for which the rroperty is reasonably adaptable and

available,

Comment. Subdivision (b) is added to Section 819 to permit the
capitalization of the reasonable net rental income that would be aterib-
utable to-the land if it weve improved for its highest and best use,
even though it is not presently so improved, in a case where the court
determines that there are no adequate comparable sales (Section 816)
upon which’an opinion as to the vzlue of the property may be based.
Subdivision (b) provides a limited exception to the general rule stated
in subdivision (a), which permits use of the capitalization of income

approach only for the land and the existing improvements thereon.

If the court makes the requisite findings set forth In paragraphs
(1} and {2) of subdivision (b}, the expert valuation witness is permit-
ted to take inte account in formulating nis opinion a capitalization of
income analysis based on the reasomable net rental value of the land as

improved'hy the hypotheticazl improvement that would be required to be
use. Such an analvsis could, for erample, involve a determination of

the reasonable net rental value of the property as lmproved by the hypo-

thetical improvement, the apportlonment of ithe reasonable net rental
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value so determined between the land and the hypothetical improvement,

and the capitalization of the reasonable net rental value apportioned to

the land. See, e.g., A. Ring, The Valuation of Real Estate, 266-297 (2d
ed. 1970). R ” o

There are a number of restricticns on the use of the valuation ap-
proach: described in subdivision (b}. The highest and best use must be
one for which the property is reasonably adaptable and availlable and the
valuation approach must be "relevant to the determination of the value
of property." The use of subdivision (b) is thus limited to cases where
that approach to valuation would be taker into consideration in deter-
mining the price that would be reached by a willing purchaser and a
willing seller, dealing with each other with full knowledge of all the
uges. and purposes for which the property is reasonably adaptable and
avallable. . Subdivision (b} is further limited by the requirement stated.
in Section 8147that the matter upon which the pxpert’'s opinion is based
be "of a type that réésoﬁably may be relied upon by an expert in forming
an opinion as to the value of propnertv.” These limitations require the
court to restrict the use of the valuation appreoach described in subdi-
vision {b) to approprigte cases, 7 .

Subdivision (b) requires that the wftness be an 'expeft” witness so
that the data vill be presented with the aid of analysis and explanation
by an expgrt valuaticn witness. In addltlon, the data is presented to_'
the trier‘of fact only fdé the limited purpose of enabling the trier of
fact to understand the ﬁésis for the opinion of the witness and to

determine the weight to be given ro the opinion. See Section 813.

10/166

Evidence Codé § 822 tamended}

SEC. 10. Section 822 of the Evidence Code is amended to read:

822.  Notwithstanding the provisions of Sections 314 to 821, the
following mattér:is inadmissible as evidence and is_pot.axproper basis
for én opinion as to- the valuve of property:

(a) The price or other terms and circumstances of an acquisition of
property of a.properéy inﬁerest if the acquisitioﬁ was for a publice usé'.
for which the property could have been taken by eminent domain.
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(b} The price at which an offer or option to purchase or lease the
property or property interest being valued or any other property was
madé, or fhe price at whi;h such property or interest was optioned,
nffered, oxr listed for sale or lease, except that an option, offer, or
listing may be introduced by a party as an admission of another party tﬁ
the proceeding; but nothing in this subdivision permits an admiséion to
be used as direct evidence upen any matter that may be shown only by -
opinion evidence under Sectiom 8173,

{c) The value of any property or property interest as assessed for

taxation pu¥pesesy purposes or the amount of taxes which may be due on

the property, but nothing in thils subdivision prohibits the considera-

tion of actual or estimated taxes for the purpose of determining the
reasonable net rental wvalue attributable to the property or property

interest being valued. This subdivigion does not apply In an action to

ascertain the value of property as assessed for taxation purpeses.

(d) An opinion as to the value of any property or property interest
other than that heing valued.

te) The influence upon the value of the property or property in-
terest beingAvalued of any noncompensable items of value, damage, or
injury.

{(£) The qapitalized value of the income or rental from anv property
ar property intergst other than that being Valued.

(g) A transaction involving the trade or exchange of any property

including the property being valued.

Comment. Subdivision (¢) of Section B22 is amended to incorporate
a provision formerly found in Revenue and Taxation Code S3ection 4936 and

to make clear that 1t does not apply in tax assessment cases.
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Subdivisiqp‘(g} is added to Section 822 to make clear that trans-
actions involviﬁg a trade or exchange of property are not a proper basis
for an opinion since use of such trénséctions requires valuation of
property other than the property being valued. See subdivision (d);
People v. Reardon, 4 Cal.3d 507, 515-516, 483 P.2d 20, 26, 93 Cal. Rptr.
852, 858 (197i). It should be noted, however, that subdivision (d) does

not prohibit a witnesc from teétifying to adjustments made 1n sales of

comparable property used as z basis for his opinion. Merced Irrigation
District v. Woolstenhulme, & Cal.3d 478, 501-503, 483 P.2d 1, -16-17, 93
Cal. Rptr. 833, B48-849 (19?1).

Section 822 does not prohibit cross-examination of a witness on any

matter precluded from admiesiou. as evidence if such cross-examination is
for the limited purpose of determining whether = witness based an opin~
ion in whole or iIn part on matter that 1s not a proper basis for an
opinion;‘3uch‘éfoss;eiaminétion may'not; however, serve as a means of
placing improper matters before the trier of fact. See Evid. Code

§5 721, 802, 803.

104168

Revenue & Taxation Code § 4986 (amended)

SEC. 11. Section 4986 of the Revenue and Taxation Code is amended
to read:

4986. {a}) All drrany porfibn of any tax, pénalty, or costs, here-
tofore or nereafter lavied, may, on satisfactory proof, be canceled by
the auditor on order of the board of.éuﬁervisors with the written con-
sent of the county legal advisér if it-was levied or charged:

(1) More than once.

{2) Erroneously or illegally.

(3} Onr the ‘canceled portion of an assessment that has been de-
creaSéd‘pdréuéﬁt to a cbrréction authorized by Article 1 (commencing

with Section 4876} of Chapter 2 of this part.
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(4) On property which did not exist on the lien date.

(5) On property annexed after the lien date by the public enfity
owning it.

{6) OUn property acquired prior to September 1§, 1939, by the United
States of America, the state, or by any county, citf, séhool disfrict or
other political subdivisionland which, ﬁecause of such public owﬁeféhip,
became not 5ubjectlto sale fdr.delinquent taxeé. | |

(bS On properfy acquired after the lien date by the United States
of Amerieca, if such property upon such acquisitionﬂbecbmes exempt from
taxation under £he laws of the Uﬁited States, or by the state of by any
county, éity, achool district or other public entity, and because of
such public ownership becomes not subject to sale for delinquent taxes,
no cancellation shall be made in respect of all or any portion of any
such unpaid-tax, or penalties or costs, but such tax, togethér with sucﬁ
penalties and costs as may have accrued thereén while én the secufea
réll, shali be pald through escrow at the close of escrow or, if unpaid
for any reason, they shall be collected like any other taxes én the
unsecured roll. If unpaid-at the time set for the sale of property‘on
the secﬁred roii to tﬁe staté; they shall be transferred to the un;l
securéd fcll puréuant fd.ééction 2921.5, and colléction theréof shall‘be
made and had és ﬁrofidéd thérein, éxcept thét the statute of limitations
on éﬁy-suit brought to collect such Eéxés and penalties éhall coﬁménce
to run-from,ﬁhe date of téanéfer of such taxes,‘penalties and costé‘to
the unsecured roll, which date shall be entered on the unsecureﬁ roll by
the auditor oppésite the name of Ehe assessee at the time such transfer

1s made. The fdregoing ﬁoll of-fhe statute of iimitations shall apply
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retréactively to all such unpaid taxes and penalties so transferred, the
delinquent dates of which are prior to the effective date of the amend-~
ment Bf this section at the 1959 Regular Session.

If'ény proﬁérty'descfibed in this subdivision is acquired by a
neéotiafed purchase and sale, gift, devise, or eminent domain proceeding
after the lien date but prior to the commencement of the fiscal year for
which current téies are 'a lien on the property, the amount of such cur-
rent téxéé shall be canceled and meither the person from whom the prop-
erty-ﬁas acquired nor the publi¢ entity shell be liable for the payment
of such taxes. If, however, the property is so acquired after the com-
méncement of the fiscal vear for which the current taxes ate a lien on
the property, that portion only of such current taxes, together with any
allocable penalties and costs thereon, which are properly allocable to
that.ﬁaft of the fiscal year which ends on the day before the date of
aéquisifion of the prdpefty shall be pald through escrow at the cleose of
escrow, or if:unpaid for any.reasdn, they + shall be transferred to the
unsecured roll pursuant to Sectiom 2921.5 and shall be collectible from
the'person from whom the property was acquired. The portion of such
1taxes, tugetﬁér with any penalties and costs théreon, which are alloca-
ble to that part of the fiscal vear which begins on the date of the
acﬁuisition of the property, shall bLe canceled and shall not be collect-
ible either from the person from whom the property was acquired nor from
the public entity.

In no'event‘shall'any'transfer of unpaid taxes, penalties or costs
be made witﬁ regpect to property which has been tax deeded ‘to the . state

for delinguency.
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For purposes of this subdivision, if proceedings for acquisition of
the property by eminent domain have not been commenced; the date of ac-
gquisition shall be.the date that the-cqnveyance is reéérdéd in the name
of the public éntity'or the date of actua1 possessién byrthe publié
entity, whichever is earlier. If proceedings to acquire the property by
eminent domain have been commenced and an order ef immedidte pesseasiern

for possession prior to judgment obtained prior to acquisition of the

property by deed, the date of acquisition shall be the date upon or
after which the plalntiff may take possession as authorized by aueh

the order ef immediate pessessiens for possession prior to judgment.

The svbiect of Lhe smeunt of the fases whieh may be due enm the
properey shall not be eensidered relevant en any 183ue 4n the cendem-
natdon actioms and the pentien sf saild subdeets ediiher on £he veir dire
examination of jfurovas or during the pxaminatien of witmesggeas e¥ as a
part of the veur+ls instruestdens £o the Judys o in arsument of eeungels
or otherwddes shall cemstdtgte sreunds £5¥ a afistrial 4m any sueh getiensy

No cancellation under paragraph (2) of subdivision (a) of this
section shall be made in respect of all or any portion of amy tax, or
penalties or costs attached thereto, collectible by county officers on
behalf of a municipal corporation without the written consent of the
city attorney or other officer designated by the city council unless the
city council, by resolution filed with the board of supervisors, has
authorized the cancellation by county officers. The resolution shall
remain effective until rescinded hy the citvy council. For the purpose
of this section and Section 4986.9, the date of possession shall be the
date after which the plaintiff may take possession as authorized by

crder of the court or as authorized by a declaration of taking.
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Comment. The portion of Section 4986 that related to mention of
the amount of taxes which may be due on the property is superseded by
Evidence Code Section 822(c). Other technical changes conform the
language ofr Section 4986 to tﬁat used in the Eminent Domain Law (Code
Civ. Proc. §§ 1230.010-1273.050). B |
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