#39,160 1126417
Memorandum 77-51
Subject: Study 39.160 - Attachment (Use of Court Commissioners)

The Commission distributed approximately 400 coples of the attached
tentative recommendation relating to the performance of judicial duties
by court commissioners under the Attachment Law. The coples went to
persong and organizations that have indicated an interest in receiving
tentative recommendations generally or tentative recommendations on the
Attachment Law, We requested but received no comments from the State
Bar on the tentative recommendation. When and if we receive comments
from the State Bar, we will transmit them to you in a supplement to this
memorandum.

You should read the attached tentative recommendation to refresh

your memory on its contents.

General Reaction to Tentative Recommendation

Only a few comments were recelved. In view of the shortness of the
tentative recommendation, it may be safe to assume that many of the per-
sone who received the tentative recommendation reviewed it but sent in
no comments either because they had no problem with it or because they
did not care one way or the other about it. The Presiding Judge of the
Superior Court of Los Angeles County (Exhibit 1), the Adninistrative
Office of the Courts (Exhibit 2), and Mr. Joseph Wein, a practitioner in
this field (Exhibit 3), all strongly support the tentative recommenda-
tion. On the other hand, three commentators (Exhibits 4, 5, and 6)
object to the tentative recommendation because they object to the use of

court commissioners as a matter of principle.

Technical Changes in Proposed Legislation
Presiding Judge Hogoboom of Los Angeles (Exhibit 1) suggests that
all duties under the Attachment Law be designated subordinate judicial

duties that may be performed by court commissioners. This was the Com-

mission's original proposal to the Legislature in the Attachment Law,
but the provision was deleted from the bill before it was enacted be-
cause of objections of legislative committee members. The tentative
recommendation, which grants court commissioners a more limited author-

ity, is the result of the Commission’s further study of this matter,
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Judge Hogoboom also suggests two technical revisions of the pro-
posed legislation {set out on page 5 of the attached rentative recom—
mendation):

{1) Strike from subdivision (b) "Unless otherwise stipulated by the
parties in writing.” He states: "The reason for this change is that
the propesed language might suggest that the parties could stipulate
that certain judicial duties are subordinate judicial duties. Stipu-
lations entered into under Section 21 of Article VI of the California
Constitution authorize temporary judges and do not define or relate to

'subordinate judicial duties.'"

{2) Strike from subdivision (c) "'to hear and determine a matter

arising under this title.”

The staff belleves both of these changes are improvements. We also sug-
gest that the title be changed to: ''Recommendation Relating to the
Attachment Law--Use of Court Commissioners.” As so revised, the staff
recommends that the tentative recommendation be approved for printing.
Please mark any suggested editorial changes on the attached copy of
the tentative recommendation so that your suggested changes can be taken

inte account when the recommendation is prepared for printing.

Regpectfully submitted,

John H. Delioully
Executive Secretary
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H%y 23, 1977
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Memo TT-51 NEINT 2

JUDICIAL COUNCIL OF CALIFORNIA

ADMINISTRATIVE OFFICE OF THEE COURTS

4200 BTATE BUILDING. SAN FRANGISCO 94508 + (418) BB7.320%
“"‘-’ST‘RE’:T::E"G 100 Libvary drd Gourts Wuilding, Secramante PIBTA o (F14) 4487825
RICHARD A. FRANX _ June 13, 1977

DEFUTY BIRECTOR

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Gentlemen:

We have received your "Tentative Recommendation
Relating to the Attachment Law (Performance of Judicial
Duties by Court Commissioners)," which would add a section
482,060 to the Code of Civil Procedure to specify that ju-
diclal duties under the attachment law may be performed by
court commissioners, with four exceptions:

1. contested claims of exemption;

2. contegted motions for determination
of the liability and damages for
wrongful attachment;

3. contested thlrd party claims;

4, ~ contested actlons to enforce a
garnishee's liability.

You have invited comment relating to the tentative
recommendation.

The Judicial Council has generally favored pro-
posals that would enable the courts teo use subordinate ju-
dicial personnel nore effectively (see, e.g., Judicial Coun-
¢il of cal., Annual Rep. (1973} pp. 29-34), but it has not
studied this epecific issue., We have discussed the matter
on a ataff level, however, and transmit our informal views
to you for whatever benefit you might find in them..

We agree with your estimation that the use of
court commiseloners to perform subordinate judicial dutles
under the attachment law will maximize its efficient and
economical administration. At the sameé time, we appreciate
the practical utllity of the suggestion made by Presiding
Judge William P. Hogoboom of the Los Angeles Superior Court
in his letter to you dated May 25 that all judicial duties
under the attachment law be declared subordinate judicial
duties which may be performed by court commissioners. o



California Law Revieglon Commission 2 June 13, 1877

From our study of your tentative recommendatlon,
we assume that you have concluded that it is necessary to
gpell out the four exceptlons tc the designation of "sub-
ordinate judicial duties" to avoid conetitutional questions
which might frustrate the enactment of the legislation. Ap-
parently, Judge Hogoboom has considered the tentative recom-
mendation in the same light, since the letter considers your
propcsal as it stands as an acceptable alternative, given
the stated technical changes.

Our wviews can be summarized ss follows: If the
legislature is not ready to adopt the broader statute re-
lating to the powers of court commissioners under the at-~
tachment law as suggested by Judge Hogoboom, the narrower
statute in the form of your tentative proposal would still
be a desirable improvement of the present situation.

We hope the foregoihg is of interest to you. We
greatly appreciate the opportunity to review and comment

upon proposals concerning court administration, practice and
procedure.

Very truly vours,

Richard A, Frank, Actin ‘pirector
[/(Zé&w fz%éa ' // ly

By
Alexander B. Yakutis
Attorney

ABY/or
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Mr. Stan Ulrich

California Law Revision Commiseion
Stanford Law School

Stanford, CA 94308

Re: Tentative Recommendation Relating to
Attachment Law -~ No. 39,160 dated March 15, 1977

Dear Stan:

I have reviewed the above tentative recommendation
which relates to the utilization of Court Commissloners in
most areas under the new Attachment Law anhd which 1s detalled
specifically in the proposed new §482,060.

I am in accord with the tentative recommendation
and would like to see it enacted as soon as poasible on an _ 2#
emergency basis. ’iP

I am returning the pink form regarding recelpt of |\ .,
publications and would appreclate if you would add my name
to the mailing list and alsc the name of my partner, Joseph ’%\
Weissman, as it now appears. '

Sincerely,

BUCHALTE LDS & SAVITCH

JW:lm ' ( -

Encl. ~

Joseph Wein
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Law CerFicrs

KIPPERMAN, SHAWN, KEKER & BROCKETT

407 BanNsOME STrRERT, SUITE 400
BanN FRANCISCO, CALIFORNIA B4111

STEVEN M. KIPPERMAN April 4, 1977 THLENHONE
JOEL A. BHAWN . {41%) 788-2200

JOHM W. KEKER
WILLIAM A, BROCKETT
CHRISTINE A, DOYLE

F
California Law Revision Commisaion
Bchool of Law
Stanford Univermity
Stanford, California 94305

RE: TENTATIVE RECOMMENDATION {39.60] . . .: PERFORMANCE OF
JUDICIAL DUTIES BY COURT COMMISSIONERS

bear Commisslonera:

It may be that using commissioners will "maximize . . . efficient
and economical administration" of the attachment law. I suspect
that replacing all judges in all cases with commissioners would
be "economical™ with no loss of efficiency. The more fundamental
question 18 should that be the goal of legislation or the judicial
system. While heretical in these days of systeme analysis and
economy-oriented proposals, I continue to belleve that inefficient
justice 1s more important than the efficient and economical pro-
cessing of cases and creating of statistics of dispositions.
Indeed, most important 1s the public's {(not lawyers' or law
professors') perception that justice is done. How many times

my own clients have expressed disbelief saying "you mean we
didn't even get a judge to hear it?" referring to any number

cf proceedings now conducted by commissioners. The importance

of attachment proceedings cannot be underegtimated -- often the
reault is the death-knell of the litigation to one side or the
other. .

I think the ncotion that commissioners inevitably are economical
and efficient must realistically be taken with a grain of salt.
By the time two or more lawyers {often accompanied by client(s)
and witness(ed) taking time off from work} go to court only to
find themselves re-setting, or choosing yet ancther date for,
the appearance before a commissioner, coupled with the time-
consuming process of sometimes seeking a judge to reverse or
alter the commiesicner's recommendations -- often with required
brief-writing and another appearance -- the added cost to liti-
gants may outweigh the budgeted savings seen by the Legislature.

i .
. B



Californla Law Revision Commissiocner
Page 2.

Additionally, my experience iBs that the public's perception
of the "justness" of the system is adversely affected generally
by using commissioners.:.

1 think the following comments, made with reapect to the analo-
gous use of Federal special masters by Federal courts, sums up

my thoughts: -

Litigants are entitled to a trial by the
court, in every case, Bave wWhere excep~
tional circumstances are shown. It is

a matter of common knowledge that refer-
ences greatly increase the cost of liti-
gation and delay and postpone the end of
litigation. References are expensive and
time~consuming. The delay in some in-
stances is unbelievably long. Likewise,
the increase in cost 1s heavy. For nearly
a century, litigants and members of the bar
have been crying against thils avocidable
burden of costs and this inexcusable gdelay,
likewiee, the litigants prefer, and are
entitled to, the decision of the judge of
the court before whom the suit is brought.
Greater confidence in the outcome of the
contest and more respect for the judgment
of the court arise when the trial is by

the judge.
Adventures in Good Eating v. Best
Places to Eat, 131 F.2d 809, B14-15
Cir. 2). '

1., There are many creative and innovative ways that economies.

and efficlencies can be injected into the legal system with-
out adversely affecting both the perception of justice and the
reality of justice. I suggest that you review the possibility
of experimenting with oral law and motion which would save 1liti-
gants and court attaches many hours of time and expense in pro-
cessing routine matters.

\J

o

.
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Californla Law Revision Commission
April 4, 1977
Page 3. i

1

In conclusion, I think your Tentative Recommendations should
be reconsidered and rejected completely.

Ver{ tgu;g.your ) .

STECEN M. RAPPEAMAN

8MK/1b
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Memorandum 77- 51 EXHIBIT &
KENNETH JAMES ARNOLD

ATTGRNEY AT LAW
F O BOL t421E
SAN FRANCIACO. CALIFORNIA 24114

Vi

Hareh 26, 197

California Lew woevision Lonmission
Schonl of Lavw
Stanford, CA 94305

Atin: John H. Dediouliy, Brecutive Secrotary

Hr, Dedioully:

Enelosed is the pink snlip to ensule you Lo keep my name on
your mailing iist,

I heve rewd over the tentative recomnendations on commisusionors
and market value, Uilh respecel Lo Lhe lormer, 1 supnose that is the way
the low is going, bub, personal’ty, 1oan opposmd tu allewing comedooiovers
to hear any contesied matter absent o stiralalion Ly Lhe partes, I am
Tirmiy commdlicd te Lhe propusition thai all people should heve a constie
tutional right to have Lhelr disputes adjudiicated by judpges who are an-
sweravle tokhe peorle and can be recslled, impeached, or removed from
officey 1 de plore the trend of Elfl'}i.ldiCdLIUII by wlednistrative hearlng
officers, boards ol governors, comussioners, relferges, and whot lave yow
who cunuot be removed Irom ofilce by the will of the poople, This, of
cottrge, is & philesophical matier with wnich I sunpose you are nol con-
carnad,

by reaclion Lo yowr recamsendablicn on market value is enbirely
differenb,. I whuleheartedly supnort your oflforls on this and beliove
your recomendotion is & good one, Py only eriticism is with your wmendment
to Bv C 4§ 8la. uy i‘eeeling 1o thal the section as amended 1s confuning.
You atitenpt Lo elorily it 1n rour comricnt, it the coaeent io not nard
of the statute, Tou, yuu state earlier Lo your explanstion that the
purpose of the law is Lo change somne of the decisional Iaw, If your inteut
ie to chanpe decisicnul as oppoved Lo stabalory law, I wouls also ir {;mh,
a gsectiuvn deflining: sarkel vaive as lneludine such turms as “murket )”*'ic‘
actual vatue', "rull value," elo, so oased in ovarious stetutes, (L'nf‘nr-
tunately, while | was 4L ping Lhis paraprach L had a Door interruption
witieh hiag broken py teain of bthooght, but I think i you reexarine the
agerieten]l oot lon amd your eumeenl, vis o vis the Losb explopostion, you il

understand my obteclions )

]

\s ery bruly yours,

Komneth Jumes arnold
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10/028
TENTATIVE RECOMMENDATION

relating to

THE ATTACHMENT LAW

Performance of Judicial Duties by Court Commissioners:

BACKGROUND

The Commission's original recommendation proposing enactment of the
Attachment Law contained a provisién which would have permitted court
commissioners to perform all the judicial duties under the Attachment
Law.1 This provision sought to implement the power of the Legislature
under Section 22 of Article 6 of the California Constitution to provide
for the appointment of officers such as commissioners to perform "subor-
dinate judicial duties" and was derived in part from provisions in the
interim attachment statute for the issuance of writs ex parte or after a
noticed hearing.2 However, the proposed provision was deleted from the
bill before final passage. o

The use of court commissioners to Derform,subordlnate judicial
dutles under the Attachment Law will maximize 1ts efficient and_economi-
cal administration. EWithoﬁt a specific statutory designation of the
judicial duties which may appropriately be performed by court commis-

sioners, thei:‘usejﬁill reﬁéin limited by the general statutes pertain-

1. Recormendation Relating to Prejudgment Attachment, 11 Cal. L. Revi-
sion Comm’'n Reports 701, 73%, 760 (1973). The Attachment Law was
. enacted in 1974, was amended in 1976, and became operative on Janu-
_ary 1, 1977. <Cal. Stats. 1974, Ch. 1516, § 9 (original enactment);
_Cal, Stats. 1975, Ch. 200, § 2 (deferring operative date); Cal.
. Stats. 1976, Ch. 437 {amendments).

2.  Former Code Civ. Proc. §§ 538.1, 538.4, as enacted by Cal. Stats.
1972, Ch., 550,.8§ 9, 12, was repealed by Cal.. Stats. 1974, Ch.
1516, § 12 (operative Jan. 1, 1977, pursuant to Cal, Stats. 1975,
Ch. 200, § 2).



ing to the powers of court commissioners3 except in certain siltuations
where the parties stipulate otherwise.4
In preparing proposed legislation to authorize the use of court
commissionexrs under the Attachment Law, the Commission has attempted to
satisfy the constitutional objections to the original propesal which
were stated in an opinion of the Legislative Counsel.5 The Legislative
Counsel concluded that a provision authorizing court commissioners to
perform judicial duties under the Attachment Law
would be constitutional to the extent it authorized the determi-
nation of preliminary matters, even though contested, and a final
determination on the merits of an i{ssue in litigation, if uncon-
tested. This general rule is subject to the qualification that the
determination of a contested preliminary matter may, depending upon
the facts of a particular case, so involve the exercise of due

process rights that it would be required to be made by a judge
rather than an officer such as a commissioner.

Whether a particular gquestion involved a preliminary matter,
with the exception of a recovery for wrongful attachment, which in
- all cases would be a determination on the wmerits, would depend upon
the circumstances of a given case.

The Legislative Counsel concluded that preliminary or uncontested mat-~
ters may be appropriately designated subordinate judicial duties by the
legislature on the authority of the California Supreme Court's decision

&
in Rooney v, Vermont Investment Corporation.

3. General powers of superior court commissioners are provided in Code
of Civil Procedure Section 259, Additional powers of superior
court commissioners in Los Angeles County are provided by Code of
Civil Procedure Section 259a which is made applicable to several
other counties by Government Code Sections 70141.4-70141.12.
Government Code Section 72190 authorizes municipal court commis-
sioners to exercise the powers of superior court commissioners.
Court commissioners are empowered to hear and determine certain ex
parte motions for orders and writs, to approve undertakings, and in
certain countieg to act as judge pro tempore and hear uncontested
actions and proceedings. See also 1 B. Witkin, California Proce-
dure, Courts §§ 223-227, at 48B0-484 (2d ed. 1970).

4, If appointed and qualified, a commissloner may act as a temporary

judge pursuant to the stipulation of the parties. Cal. Const. Art.
vI, § 21; Code Civ. Proc. % 259a, subd. 4; Rooney v. Vermont In-
vestment Corp., 10 Cal.3d 351, 359-360, 515 P.2d 297, 302-303, 110
Cal. Rptr. 353, 358-35% (1973). ‘Where a court commissioner 1is per-
mitted by statute to hear uncontested matters, the commissioner may
enter a judgment on stipulation since the stipulatiom makes the
matter uncontested. Id., at 367, 515 P.2d at 308, 110 Cal. Rptr. at
364.

3. Opinion of Cal, Legislative Counsel (No. 8659, June 16, 1975)
(unpublished).

6. 10 Cal.3d 351, 366, 515 P.2d 297, 307, 110 Cal. Rptr. 353, 363

(1973). o



The Legislative Counsel also gyppested that the détermination of a
contested exemption claim, although a preliminary matter, is the sort of
situation that in some cases may involve "due process rights” so as to
require the "exercise of judicial power of the highest degree.” This
position Is buttressed by recent decisions regarding prejudgment reme-
dies rendered by the United States and the California Supreme Courts
which emphasize the importance of the defendant's right to property

necessary for the support of the defendant and his or her family.?

RECCMMENDATION

The Commissicn recommends that the Attachment Law be amended to
provide fcr_the maximum use of court commissioners within appropriate
Constitutioﬁal limitations. Accordingly, court commissioners should be
generally authorized to preside over zll contés;éd‘and uncontested
matters afising under the Attachment Law subject to several significant
exceptions. The Commission has concluded, after a review of the judi-
cial duties specified in the Attachment Law,8 that court commissioners
should not be permitted to hear the following matters except where the

parties properly stipulate otherwise:

7. See Sniadach v. Family Finance Corp., 395 U.S5. 337, 340-342 (1969);
Randone v. Appellate Department, 5 Cal.3d 536, 558-563, 4388 P.2
13, 27-32, 96 Cal. Rptr, 709, 723-728 (1971); Blair v. Pitchess, 5
Cal.3d 258, 279, 486 P.2d 1242, 1257, 96 Cal. Rptr. 42, 57, (1971});
McCalleop v. Carberry, 1 Cal.3d %03, 907, 464 P.2d 122, 125, 83 cCal.
Rptr. 666, 669 (1970). Cf. North Georgia Fimishing, Inc, v. Di-

Chem, Inc., 419 U.S5. €01, 605-606 (1973); Fuentes v. Shevin, 407
U.S. 67, 88-90 (1972).

d. An outline of the judicial duties specified in the Attachment Law
is attached as an Exhibit hereto.




(3) Contested third party claims.11

(1) Contested claims of:exemption.?_

(Z) Contested motions for determination of liability and damages

for wrongful attachment.lq

{4} Contested actions to enforce a garnishee's liability.12

Contested exemption claims are preliminary matters, but in many cases

these claims involve essential rights requiring judiclal attention. The

other matters specified above are not preliminary matters and so may be

determined by a court commissioner only 1if uncontested, subject of

course to stipulation of the parties in appropriate cases.

10.

I1.

12,

See Code Civ. Proc. §§ 482,100, 484.070, 484.350, 484.360, 484.530,
483,610, 492,040, 492.050. The proposed limitation on the power of
court commissioners in situations where there 18 a contested exemp-
tion claim is not restricted to ‘necessities" claims because of the

_ imprecision of that term and because property which may be a "ne-

cessity” may not actually be claimed under the necessities exemp-
tion (Code Civ. Proe. § 487.020(b))--e.g., a savings and loan
account exempt pursuznt to Code Civ. Proc. § 690.7 {applicable to
attachment pursuant to § 487.020{a)).

See Code Civ. Proc. §§ 490.030, 490,050,

See Code Civ. Proc. § 488.090, incorporating the procedures of Code
Civ., Proc. § 689.

‘See Code Civ;_Proc. § 488.550.



PROPOSED LEGISLATION
THe Commission's recommendation would be effectuated by enactment
of the following measure: ' .
An act to add Section 482.060 to the Code of Civil Procedure,

relating to attachment.

The people of the State of California do enact as follows:

SECTION 1. Section 482.060 15 added to the Code of Civil Pro-
cedure, to read: - ' o

482.060. ({a) Extept as otherwise provided'in'subdivision‘f$)} the
judicial duties to be performed under this' title are subordinate judi-~
cial duties within the meaniiig of Section 22 of Article VI of the Cali-
fornia Constitution and:may be performed by appointed officers such as
court commissioners. ) ’

(b} Unless otherwise stipulated by the parties in writing, the
judicial duties to be performed in the determination of the following
matters are not subordinate judicial duties:

{1} A contested claim of exemption.

(2) A contested motion for determination of the liébilitj'énd -
damages for wrongful attdchment.

(3) A contested third party claim,.

(4) A contested action to enforce a garnishee's liabilitry.

{c) Nothing in subdivision (b) limlits the power of a court to
appoint a temporary judge to hear and determine a matter arising under
this title pursuant to Section 21 of Article VI of the Califernia Con-

stitutrion.

Comment. Section 482.060 authorizes the use of court commissicners
to perform judicial duties arising under this title, subject to the ex-
ceptions noted in subdivision (b).

Contested exemption claims, described in paragraph (1) of subdivi-
sion (b}, may arise under Sections 482.100 {postlevy exemptlion claims
based on changed circumstances), 484.070 {claim of exemption and notice
of opposition in procedure for issuvance of writ of attachment after a

noticed hearing), 484.350~484.360 (claim of exemption and notice of



opposition in procedure for issuance of additional writ after a noticed
hearing), 484.5330 {(claim of exemption after levy of ex parte additional
writ), 485.610 (claim of exemption after levy of ex parte writ or addi-
tional writ), #492.040-492.050 (release of exempt property where non~-
resident defendant files general appearance}. ' i

Motions for determination of liability and damageé for wrengful
attachment arise under Sections 490.030 and 490.050. Third-party claims
are made and determined in the manner provided by Section 689 which is
incorporated by Section 488.090. Actions to enforce a garnishee's
liability may be brought pursuant to Section 488.550.

. The provision in subdivision (b) of this section for the stipula-
tion of the partles recognizes that the written stipulation of the
parties autherizing entry of judgment on specified terms makes the’
action uncontested. See Rooney v. Vermont Investment Corp., 10 Cal.3d
351, 367, 515 F,2d 297, 308, 110 Cal. Rptr. 353, 364 {1973} (applving
this principle to Section 25%a, subd.. 6, which permits ‘certain eourt

commissioners to determine uncontésted actions).

Subdivision {(¢) reccognizes thdt a qualified commissioner or other
pPerson may be appointed as a temporary judge to determine the matter
pursuant to the authority of Section 21! of Article VI of the California

Constitution.
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" EXHIBIT ‘
L - JUDICIAL® DUTTES UNDER' THE: ATTACHMENT LAW

P

A. RIGHT TO' ATTAﬁH ‘ORDERS, WRITS UF ATTACHMENT AND DETERMINATION

OF EXEMPTIDNS

i ER

1. Noticed hearing progedures and prEIEVy‘exemptiun claims. {(Chapter

4.)

[ LA T T S PERTE N HE B

@it A Tight to attach order-which-statés' the'amount to be secured

w4t 3 rioticed’ hedring:’ €§ %84.090.)
F) ‘The  dlhtm 18 ord upon which attachment ma? be issued.

by the attachmerit''1s’ iSSued {f the' coirt finds ‘Phe following

(8k&§°483.018.)

(2)The flafitiEf has Established tﬁé:piababféﬁﬁéiiéitﬁi&fﬁnhé -

claim. (See § 481.190 defining probable validity.)

. ... {3) The attachment is-not sought for_a purpose. gther than the

. recovery on the claim upon which.the attaghment is based.

.writ of attachment is also issued at the. hearing, conditioned

_upon ‘the filing of an wndertaking, which describes property to

be levied upon, property which is exempt;fand states the

- amount to be secured by the attachment where: . .(§§ .484.090(b),

488.010(a).) SRR AP SR P

. . (1) The court has made the findings neceassary to issué.a right

C.a

to attach order. S

(2) The defendant has failed-tb'prbve'ﬁllfprbperty sﬁﬁéht to

. ke attached is exempt. aoe

Additional writs of -attachment may Pe lssued at a noticed hear-

ing, ‘conditioned,upon the filing of &n -undertaking, if the

court. finds the following: '(§ 484.370.)
(1)-A-yight-£éfézﬁgch otrder has been issued at: & moticed
,-heﬁning;£§ahéaﬁﬂgﬂ)ﬁqr;theacourt:has;determined in a
hearing on a motion to set aside an ex 'parte right to
attach order that the. plaintiff is - ‘entitled té the order
(§§ 485.240, 492,0§G(d}) P I

N S L i SRR P O



(2} The defendant has falled to prove that all property
L sought to be attached is exempt.

d. Continuances.

(1) For good cause shown, the court pay grant a continuance of
the hééring on 1§suance of Eﬁe 6fder ﬁpon the defendant’s
or the plaintiff s application. (5 484.080.) 1If the .
'continuance is crranted on the defendant 8 application,'
the effective period of any temporary protective érder 1s
. extended. (§ 484.080(b) and Chapter 6.) I1f.the contlinu-
aﬁce 1srgranteﬂ on the plaintiff's application, the
effective period of any temporary protective order may be
extended. (§ 484.080(a) and Chapter 6.) o
(2) The court may continue the hearing on 1sauance of the
order and writ for the prcduction of additional evidence
7 upon a showing of good cause., (§ 48& 090{d) )

2. Ex parte Erocedures and prelevy determination of exemptions.

(A:ticle 3 of Chapter 4, and Chapter 5.)
a. A right to attach order and writ of attachment may be issued,

. conditioned upon the filing of ar undertaking, if the court
. finds the following at an ex parte hearing: (§ 485.220.)

(1} The claim is one upon which attachment may be. issued.
(See § 483.010.)

(2) The plaintiff has established the probablg validity of the
claim. (See § 481.190.)

(3) The attachment is not sought for a purpose other than the
recovery on the clalm upon which the attachment is based.

.£4)_The plaintiff's affidavit shows that.the property sought
to be atfached is ﬁot exempt. (See § 487.020,)

(5) The plaintiff will suffer great or irreparable injury if
the order is delayed to be heard on notice. (See § 485.010
which provides that great or irreparable injury is showm
.where 1t may be inferred that there 1s a danger that the
property would be concealed, made unavailable to levy, or
‘substantially impaired in value, a bulk sales. notice has
been recorded and published, a liquor licemse escrow has
heen opened, or any other-cx;qumstance showlng that great

ar irreparable injury would result to the plaintiff.)

2=



b. The court may deny the application for the.e¥ parte right.to -

attath. oxder and writ of attachment iw its idiscretiom.and -

i+ instead - fssue a temporary protective order (§§ 486.G10--

486 110). and: treat, the -application as :an-applicaticdn.for a
.ny;dght&tb,attEch order: at: a noticed hearing (§§ #%84.010-484.110)
1f 4t finds .that the requirements for Issuance of an -ex parte
order and writ are satisfied (§ 485.220) but. that 1t Would be
in the Interest of justice and equity to the parties: to follow
the moticed hearing: procedure (§ 486.030). - s e
c. Additional wnita-of'ahtaehmentimay&be;issued ex parte, con-

ditdoned on the filing of: an undertskdng, if the court finds
the following - {5 485.540.)
- 1:(1). An.ex: parte right to:attach order..and wric of attachment
s heve been {ssued pursaant to § 485.220. . : E
(2) The plaintiff's. affidavit shows. that. the prupert?#aought
_to. be attached, .or part.of 1it, lslnot:exempt. - {See .:
_ §.487.020.) : : B :
+-{3) -The plaintiff will suffer great or irreparable injury if
m the writ ie delayed; to- be.heard on notice... {See;$: 485.010.)
. Additiopal writs of attachment may be 12sued ex parte| cons
-ditioneds ot the filing.of an undertaking, if the court finds
the following: (§ 484.520.)
(1) A right to attach order hgs been issued after a noticed

hesring 1t} &8& 090) or the court has determined 1n :wf';f;mmww
hea:ing on a motion to. set aside an ex parte right to
attach order that the plaintiff is entitled to the, order
o (§§ 485, 2&0 &92 USD(d)} [ o
(2jjThe plaintiff 8 affidavit showe that the property sought
to be attached is not exempt.l (See § ﬁS? 020 )

e. Hotion to set aside ex parte right to, attach order and writ of

attaghment may be made hy the defendent and is granted if the
court determines at the hearinp on the metion that the plaintiff
1f not entitled to the order (§ 485 240 b The, hearing on

‘the motion may be continued for production of additional

‘"‘evidence

ER T S



3. Postlevy determination of exémptions. . ~ =i - T
a. Exemptions provided by § 487.020 are claimed and’ determined
after levy of an &x parte writ (§ 485,220}, antéx parté ‘addi-

tional writ (issued after issuance of an éx parte order "and
Uwrlt-under § 485.540), or an ex parte additional writ (issued
-after:issuance ‘of a noticed hédring order and writ under
§ 484,520), ay prcvided in Sectiom 690.50. - (5§ 484.530,
- 485, 610. ) et o
b. Farm products or inventory levied uporn purusuant to ‘Sectioh
488.360 (a) may be claimed as essential for ‘the support of." -
o+ ithe defendant ‘or ‘the defendant's family. {(§§ 487.020(b),
488.360(b).) Uron the required showing, the court orders
;ne removal of the keeper and return of the property essential for

support and may make such furthér“order as the court deems
‘appropriate to protect the plaintiff.:

c. Postlevy exemption claims based on. cliange i circimstances
(§ 482.100). The court orders the release of ﬁ%sbéity shown

“to be exempt as a result of a change in circumstances occur-
ring after (1) the denialiof a claim earlier in the actiom or
(2) the expiration of the'time for claiming the exemption "
earlier in the action. (See §§ 488,100{c), 690.50 for pro-
cedures.) | S Tt '

4. Ex parte procedures in action against nonresident defendant.

a. A right to attach order and writ of attachment may be isgued,

conditioned _upon the filing of an undertaking, if the court
" finds the following at the ex parte hearing - ($ é92 030.)

(1) The claim is one upon which attachment may be issued
' (See § 492, 010 which permits attachment in an action for
_ the recovery ‘of money against nonresident individuals and
T foreign corporationa and partnerships )

{2) The plaintiff hae established the probable validity of the

~ claim.  (See § 431 '190.) | .
(3) The defendant ia a nonresident described by § &92 010
(4} The attachment is not sought for a ourpose other than the

recovery on the claim upon which the attachment is based.

-
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{5) The plaintiff 8 affidavit ehows that the prcgerty is .

subject to attachment. (See 5 492, 0&0 which providee

B |f' : ’
that all property of a nonresident is subject to attachment

if a method ‘of levy ia provided by § 488 310 et seq. o)

b. Additional writs of attachment may be issued ex Earte, ccndi—

tioned upon the filing of -an undertaking,_if the court finds
the follawing (§ 492, 090, y A
(1) A right to attach order has been issued against the non-
"7 restdent pursuant to § 492. 030 o
(2) The plaintiff a affidavit shows that the property sought

to be attached is subject to attachment. (See § 491.040 )}
c. Exempt ptoperty (see § 487 020) ia releaaed on order of the

court when the ncnteaident defendant filea a general appear-
vranca.in the:action. (§ 492:040.) R L
d. ‘A motion to: st asgide'the ex parte right to attach order and

-~ writ-of attachment may be tade by the defendant, (§ 497 . 650 )

. The'cdurt setd“aside the Fipht to attach order if the defend—
i anthag- filed 4 genéral appearance ‘1 thé Aéfion and the”
plaintiff fails to Ehbu- that thé drder is éuthorized"hy'somed
other provieion. If the court finds that the plaintiff 1s
entitled to the right tp.agtach btdgr,,tt crders the reddase s !
;gﬂgnﬁﬁPRSEEY;exE@%tiPugﬁﬁégt‘tqwé'&87‘920- '

5. Order directing transfer, ifﬁaﬁﬁtit‘bfﬁattacﬁhhnt*ia iaauéd”the

court  may: also issue ‘@n ofde’r directing the. defendant to tranafer
to the lewying officer pcasession ‘of the’ prOpertf ‘fo be taken into
custody or documentary svidetice of title ot property to- be attached
(§ 482.080.}) ° § ponET A " o
6. An order.restristing amount of. property. to be-levied upon ot deterw:i: ..

mining(crder of levy may be. issued-where-the propetty deseribed in:

the plaintiff'a applicatien clearly -exceeds.. the amount necesbary: to
satiafyrthe‘piaintiffjs?glaim,- {5 482, 120. )

A
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B. TEMPORARY PROTECTIVE ORDER. (Chapter 6.)

1. TIssuance of temporary protective order. A temporarv protective

order may be issued ex garte, conditioned upon the filing of an
”ﬁ“undertaking, if the court fiods the following {5 486 020.)
a. The claim is one upon which at*achment may he isaued. (Seew
67483.010.) | S
b. 'The plaintiff has established the probable validity of his
claim, (See 5 &81 190, )
¢. The order is ‘not sought for a purpose other than the recovery
upon the claim upon which the application for the attachment
“'- 18 based.
f'd. The plaintiff will suffer great or irreparable injury if the
order is not iasued (See 5 485, 010. ) '

. . T
DA

Z. Contents of te_porary protective order. The temporary protective

order contains such provisions as, the court determines are in the:
rinterest of equity aod Justice (§_ 486 0&0) and may restrain the
-trenefer‘af rhe_defendaot s property in the atate {§-ﬁ86.050{a))
exceot‘that the,defendant zay gell farm.products or inventory in
the ordinary course of businesg (S 486.050(b)) and may write checks
for certain purposes (§ 486.060).

3. Duration of- tewporary protective order.

a. The court may prescribe a date of expiration earlier:than 40
days after issuance., (§ 486.090(a).) e

b. The gourt may modifv or vacate the temporary protective order on

the defendapt 5 ex _parte application, or., after a noticed
hearing, if it determines that such action would be in the -
interest of justice and equity to the parties. (§ 486.100.) -

C. THIRD-PARTY CLAIMS. -After levy of:a w:it_of”attachoent,aaﬁthird'..iiﬂrﬂ

petrson ‘imay make a third-party-claim. (vhich eventuslly may: result i#
a hearing at which. thé.court ‘determinés title to the ‘property
claimed) in the manner provided fer third-party claiiieafter leévy
of execution. (See 3§ 488.090, 689.)

D. EXTENSION OF LIEN OF ATTACHMENT. Upon motion of the plaintiff, not

less than 10 nor more than 60 days before the expiration of the

-6~



normal three-year peribd of the lien of attachment, the court may

for good-éause extend the duration of the lien for one year from
the~dacE'the*lienhwoﬁld’ofhérwisé“expife” f§ &88 510; ) The total

- ofsuch ewtensiond:may ndt exbeed five years.

Oty e g

Upon application of the plaintiff defendant, or a third person

whose interest has been determined and reasonable notice to other

parties, the codrt may ordet - the sale‘of“attached'pfbperty bf ﬁsy”

appoint a receiver br- direct ‘the’ levying officer to take charge of

or sell

attached propert?d’ where it‘is*shbwthHEt“the‘property 19 pefiéhaﬁie

.....

(§ 488.530a) . ). :

The, court fixes the ﬂaily fee of theqreqeiver and -may:- oxdex. the

p}g;ntiff toqgayqqu receiver in advance:.or.may direet:that-all or

paggvgfw;hg_;eqeiver:qugesqaqgfexpqueggbe.paidﬂfrpmaﬁhe‘prbaegds

RELEASE OF EXCESSIVE.ATTACHMENT:" ‘Afi'order releéasing an'4ttadhmbnf '

18 made where the defendsit 'shows -off Hoticed ‘motidn that the Vilie

of .the property attachsd elearly exceeds. the amouiit necesésry th

satisfy the plaintiff’s claf.;. :{§ 489.555’) "The attaéhment is

el

E. SALE OR CARE OF ATTACHED PROPERTY
.
cultivate,. care for, preserve, tolleet, harvest pack
action will best serve - the interesta nf nhe partiea.m
2,
0f=ghg}ga}g.n (§ 488.530(cy.) ... . .- 5¢  Coein, ol
F.
released to the extent that it 1s excessive,
G. TUNDERTAKINGS. (Chapter 9.)
1.

Approval of undertakings. All undertakings, other than those given

with corporate surety, must be approved by the court before fi{ling.

(§ 489.060.)

Determination of objections to undertakings. The court determines

objections to undertakings on noticed motion. (§ 489.080.) Objec-

tions may be made on the grounds that the sureties are insufficlent

or that the amount of the undertaking 1s insufficient,

(§ 489.970.)

See §% 489.220 {increase to amount of probable recovery for wrong-

ful attachment), 489.310 {undertaking to release attachment),

489,320 (undertsking to secure termination of protective order),

489.410 (postjuvdgment continuance of attachment), 489,420 (under-

taking to release attachment on defendant's appeal).)

-?_ . l'... :

The court
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may permit witnesses to atterd and evidence to be introduced: as in
a civil case. (§ 489.090(b).) The court may appolnt &ppralsérs to
ascertain the value of property. (§ 4&9 OBO(b) ) If the under~$
taking_is determined to be 1nsuffieient, the court orders a suffi—‘
eient undertaking to be filed (§_é89_990§e)_)

H. RECDVERY FOR WRONGFIL ATTACHHENT. (Chapter. 10,) A motion for re-
-covery on the plaintdff's undertaking for: wrongful: attdchment’ may

be made within a year after 1udgmeut;byathe'defeﬁdant*(§;ﬁ90abaﬁi?
.o a third person whose property 1s attached {§ 490.050% by'the
procedure provided in Section 1058a. ; B

1. EXAMINATTON OF TRIRD PERSON INDEBTED TO DEFENDANT. tbﬁaptéf 1.y
A person owing debts to the defendant or having in his possession

or under his control the defendant's persenal property may be re—'
duired to appear ‘before the court and be examined reearding such k
property. (§ 491,010.) If the person fails to appear he may be

brought before the .court on-a warrant. " (§ 491.010{c).) If the ‘"

person admlts the debt or possessien of the property, the court may
order.its attachmwent. (§ 491.0%8(d).) Winesses may be tequired
to appear and testify at:tlie @xaninatidn.: (§ 491.040.) ~ =77



