
#39.160 7/6/77 

Memorandum 77-48 

Subject: Study 39.160 - Attachment (Section 481.050) 

At the February 1977 meeting, the Commission considered whether to 

amend Section 481. 050 in the Attachment Law (defining "chose in action" 

to include "an interest in or a claim under an insurance policy") in 

light of Javorek v. Superior Court, 17 Cal.3d 629, 552 P.2d 728, 131 

Cal. Rptr. 768 (1976), which held that the obligation to indemnity and 

defend under an automobile liability insurance policy did not provide a 

basis for quasi in rem jurisdiction under the interim attachment stat­

ute. Being made aware of pending litigation on this issue, the Commis­

sion decided to await further developments in the courts before deciding 

whether to recommend any clarifying amendments. A court of appeal de­

cision has recently been rendered which applies the Javorek holding to 

deny quasi in rem jurisdiction in such cases under the Attachment Law. 

See Roteles Camino Real, S.A. v. Superior Court, 70 Cal. App.3d 367, __ _ 

Cal. Rptr. (1977) (attached hereto as Exhibit 1). 

The staff suggests that the material presented below be added to 

the Recommendation Relating ~ Attachment of Property Subject ~ 

Securit~ Interests. This will eliminate the confusion arising from the 

reference to claims under an insurance policy and would conform the 

Attachment Law provisions to the 1976 amendments of the Commercial Code 

prOVision from which the definition of chose in action was derived. 

Professor Stefan A. Riesenfeld, the Commission's consultant on credi­

tors' remedies, recommended at the February meeting that the reference 

to insurance in Section 481.050 be deleted, consistent with the deletion 

of the comparable prOVision in 1976 from Commercial Code Section 9106. 

Accordingly, Section 481.050 should be amended as follows: 

481.050. "Chose in action" means any right to payment which 
arises out of the conduct of any trade, business, or profession and 
which (a) is not conditioned upon further performance by the de­
fendant or upon any event other than the passage of time, (b) is 
not an account receivable, (c) is not a deposit account, and (d) is 
not evidenced by a negotiable instrument, security, chattel paper, 
or judgment. The term includes aft k~resi! ift M a elil'im _-
eer aft iftSsrartee psliey afte a right to payment on a nonnegotiable 
instrument which is otherwise negotiable within Division 3 (com­
mencing with Section 3101) of the Commercial Code but which is not 
payable to order or to bearer. 
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Comment. Section 481.050 is amended to delete the reference 
to an interest in or claim under an insurance policy. This dele­
tion is consistent with the deletion of comparable langusge from 
the definition of "general intangibles H in Commercial Code Section 
9106 by 1974 Cal. Stats, Ch. 997, § 11 (operative January I, 1976). 

The language deleted from Section 481.050 is unnecessary to 
cover, for example, a right to payment under an insurance policy 
where the other requirements of Section 481.050 are satisfied. The 
elimination of this language will, however, eliminate possible 
confusion and will conform to the holding in Hoteles Camino Real, 
S.A. v. Superior Court, 70 Cal. App.3d 367, Cal. Rptr. 
(1977) (contingent obligation of an insurer ~ indemnify and 
defend not s basis for quasi in rem jurisdiction). Cf. Javorek v. 
Superior Court, 17 CsI.3d 629, 552 P.2d 728, 131 Cal. Rptr. 768 
(1976) (consistent decision interpreting interim attachment stat­
ute). 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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Hanus CAMINO REM., 5,,11.. v. SVI'I',R1UR COURT 
70r.A.Jd 367; _.- C.I.Rpt1.-.·-

'!Cly. No. 40746, FI,,1 Dj,t., f)<v. Two. June 3, 1977.1 

HOTELES CAMINO REAL. S, A .. Petitioner. v. 

Study .19.160 

36' 

THE SUPERIOR COURT OF SAN MATEO COUNTY, Respondent: 
MARCUS R. LARSON et :11" Re?t Parties in Interest. 

SUMMARV 

California residents seeking damages [in injuries sustained while they 
were staying at a Mexkan holrl brought un aclion against certain 
defendants including the owner of the hotel, a Mexican corporation not 
qualillcd to do business in California. The Superior Court entered an 
order granting the plaintiffs' motion for a tight to attach order and 
authorizing a writ of ~ltachment upon the obligation of the corporation's 
imurer, an insurance company doing business in California. to deknd 
and indemnify the corpuration, The Court of Appeal, upon petition by 
the corporation. isstlcd a peremptory wlit of mandate to the Superior 
Court to vacate its urdu. The Court or Arp~al held that although the 
attal'hmcl1t statutes Wode Civ. Proc., ~ 481.010 ct seq.1 permit atta('h· 
men! of cCltain type~ of insurance Ih.iicy interests and claims. the 
insurance mmpany', obligation, being dependenl on a rktcrmirwtion of 

• the corporaticm's liability in the "USC it;eif und thu,s uncertain ann 
ClIntingcnt, was not "uhjcct to attachment \0 as to cOllfer quasi in rem 
jurisdiction over the curporHtion. (Opinion by ROllse, .r" with Taylor, P. 
J.,lInd Bray. L· lOn,uning,) 

HF:AONOtES 

(1) AUadtnlt'lI1 and Gftl1llshm~nt § 6--I'ropl'rty SuhJl'cllo Attachment 
and GlIfI1lshmcnl-OIJI!~allo!l of lusuter 10 ()(.r~l1d ami Indcl11nlf~' . 
.. -All uhiigation of' an in"ui'itllCC l'Ul1lpan)' d{lillg husiness within 

-7ii~iT~~'~( "Pr:~~;~l i~~i,.--.r~I'~I;~:':'--I;I: 'i-il-~~( :~;:I~'l '~;,-. XI~11~::,'I-ili~it;~g---l' ;~J-~~ ·;~·.~:ig.l~;~L:111 h,\ IllL' 
(,1'~ljrnl;jn (1l'lhl,.' Judil'iilj Cpum'll. 

(June 1977) 



IlOH:u.s CAMINO RI'A!., S.A. v. SUPERIOR COURT 
70CA.1J J67; -,' c. I. Rptr 

California to pay on bdwlf "I' its insured, it Mcdciln corpor.llion 
not doing businc,% within the state, "all sums which the in\ur~J 
shall bcci;mc fegally ohligatl:u 10 pay. a.S dal11ilgps," was not of >llCh 
B nature as 10 he suhjl'l't (0 altachmenl IInucl' lhe iI!lncoment stnHHe 
!Code Ci\". !'roc" § 48LOIn cl '''''i.l, so as to confer quasi in reIn 
jurisdiction over the '~l'fp",ati"i\ i,. a <ii.mages Helin" by California 
residel1!> sCl'king dinn"gcs (,,' illturic, stlswil1cd while they were 
slaying ;1( the c<.>rpnra['",,·, Mnk;ll1 hotel, though Code ("iv, PrOt" 
§ 492.!'11O, subd. (~), proVides ror al1arilmcnl against a foreign 
corpofilUon not qualified to do hu,inc;;!, within the slate und though 
Code 0". Pmc., § 48X.370. su btl. (a), provides !'lI' a levy on " 
"ehme in .;clion," del1nl'u in Code Civ. Proc., ~ 4~1.050 as 
mdutling 1!i1 interest III or d:lim under an insuranl'e policy, the 
insurance '-'OI11Pdll\'\ nhli,cutk'il tn iil'kmnify. being dependent on fI 

dett'I'minatiPI1 Ill' the !\,lnic<ln cnrrorali"n's li"hility in the ca.,,' 
it~clf: Wits llmrrlain anti contillgt'nt illld thus wus 'not a type {li' 
iW;UruIK,' p',lil'Y claim or il1lere,t J.tiaciwhk under tlte statute, 

[Sec ('aUut.3d, Credilo!'" kighl' (\,ld RCIncdks, § 146~ 
Am.Jllf,ld, Atlacl1mc[i!. and Ciamisl!!lIl'lli., g 164,1 

Co U N SU. 

Owen, Melhyc & Rohlrr rot hliti()n~r. 

No appearance for I{cspomlr:nt. 

Rich"r..! I. Singer, Jnme, S, Grahal11 ~nd odell &: Gratwohl for Real 
Partie, in Interest. 

OJ'lNION 

ROUSE, .I.---rl'titil,ncr, ,1 Mnkan corporation, seck., mandate tn 
l'ornpcl tt~rpnd('nl slipniof r .. -"nu,-~ to Vi:H.::nte ils Older granting renl 
raltic,,~ motion ror a right t{l ~Ht,!{:h ordet anu HUlhorll.ing ~ writ of 
nllnchm('nt upnil propel!)' or' I'Clillt'flt'l' We conclude tltat petitioner is 

lIune \'117i 



HOTEU;S CAMINO R~AL. S.A. 1'. SIJI>ERIOR COURT 
10CAJd 367; --:Cal,Rplr. ,~-

369 

entilled to the reiicf' which it seeh and. accordingly. direct that a 
peremptory wril of mandate issue. 

The matter arose Whl'll real parties in inlacst. who nrc California 
residcnts. commenced an action against'dcrcndunts. Western Interna­
tional Hotels. W"stern liltcrnational IIlltel, ,ll' l\olcxico. The Camino 
Rcal of Caho San LUGI5. and [Jne, I through XX. seeking damages fOf 
injuries sllstained aftL'r consuming umtnminatcd food and beverages 

. during the time they "we paying gtlC"ts at petllioner's Camino Real 
Holel in Cabo San Lucas. Mexico, 

Pctitioner is a forcil'll "orporalion and is not qualified to do business in 
California; howcver. petitioller is in"llred lInuCI' the lerms of a pnlic'y 
issued by the American Mornrists Imlll'ancc Comp;lIlV thereafter "Amer-

I • • .-

kanH), a l'Orporiltinn which does busineso;;; in I.hh \tati':. In thi.t; action. teal 
paflies srJu[cht In a(tilth i\l!lcrican's llb!igatjnn Ie> defend ,1I1ci indemnify 
petitiollcr tinder lit,' lellllS of that policy. ];oilllwing a hearing 1111 fe,,1 
parties' al'pli",lIiol1. lilacit' pUJ:,lIant 10 the prm'"iot1S of ;;c,·,ion 4'12.020 
of the Code "f Civil i'n,el,<lurc. the tri;li court found thai the application 
and supporting allhJu\'ils salislicd .111 of the rcquirCll1C'111s of "'clion 
492,030 oi' the Code of Civil Procedure alld isslIed ;J Mit of attachment 
against "All rights. privilege" and cnlitlcmcllh held by D"rcn<!3nt 
Hotdes Camino Real. S A. under,a entai!] polky 01 insuwnrc i"ucd hy 
Amcric!ln Motorish 11l.sIlr;tl1l'C Company, .. 

(1) The facts in this pflKe,:dilli' arc rcmarl;ahly simil'H' t" those 
which were hclor~ tlle c.diFmll" StlI'J'\'Il1l' Court in .I111'ol'd v, SlIpe!'ior 
Corm (IY76) 17 CaUd (,2G [131 C"IRplt. 76H, _''i21'2J '128[, Pluinlitl's in 
Ja)turck \'t'CTC' Califurlllil n.::~,itk!lt'--, wV~livrd ili ~Ii: ,nHol11onilc accident in 
Oregl1n. Thl'Y filed ~ui! P1 hlill1krc) {",)~It}!.\ .. agil!!"'" dcfclluants. ',,,,}w 
were rcsidenh of Oregnn. r1nd tht:rcallct obWtlH.'d a \vrit of HltachmclH 
against Slate Farm InsuJ';111(,C l'Otlll1iJnv'.s "biip:,tioll to d~rct1d and 
indemniry defendanls, The Surreme C,urt ordt'J'l'Cl Il':at a peremptory 
writ of luandale is,'~rc t!ircning 1(,'+\I'nd('nt'II!,~Ti"r "omt tn quash the 
levy "I' the wril of attachment In '" d('d11!, the l'l1url held that Ihe 
obligitliull.' of del'c:nd:t11t.'· I",hiliiv ;nsure1 :0 ,kfcnd and indemnify 
defendant'": were nnl 01' <"w.:h a nature as to he "IUhll'd {n attachml'nt so as 
to cunfer on the court below (FUIS! in U'H/ jut"i"!uictiuii. The {,(llirt rcjl'ctcd, 
as indpl'lie,hlc in Calif",,,;,!. 111,: rllie ;in:I(HlnCcd in Sc",,"r v. Rolir (196(,) 

17 N,Y.2d III [16'1 K'r' S,2t! 99.216 N,F.2d JJ2J. and cases (ollowin/', it. 
IHld db,lI'IHO\'cd. III the ext",,1 that it 'v,,, inn>ll:;isi':11t with Ihe views 
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lherein expressed. TlIl'llu v. ".a.1 onJ) 3! Cal.AppJd Supp. l! t 107 
CIII. Rptr. 390j. (J(Jl'ol'ek v. SU('<'I'iar COl/rl, '''pm •. al p. 646.) 

JavaI'd was decided in !idll ,,(Caiil<ll nia"; inlerlm att"cnl11cnt law. 
(Code Civ. i'roc., ~ 537 ct ·,cq.; .Im'o l',,/, v. SU!,,'riur Co 111'1. SliP"", at 
. p: 639, fn. 9.) The courr rxprc"ty. dedin"'; to deciue whether the 
attachment w0u[d IlL' proper !lnder til<' r,,'w Hliachmcnl ,(ntlill's, since 
they did not aprly 10 Iha! "lIe. (Jal'Vrl'k. w!''''' 1'. 646, Cn. 12.) The 
qucstioH hete pfl'.'C'llied is whdhrr ja"ol'ek aprlle., in light of lil)~ 6.5 of 
the Code of Civil PruccJurc (Codr Civ. i'mC'., ~ 4RLOlO ct seq.), known 
and ciled u.' "Tile AtI:"h1l1(,nl Law" (Code eiv. Proc., § 482.010), which 
became operative on .I;U1tHUY I, 1977. 

Section 492.010 of 111': Code "I o,n Pr,'c2dllfC provides for ntluch­
meHt in actions again.'l !lotHcsid en I,· "Nnlwi tlls!.H nding su bd i vision (n) 
of Sel·tion 4~~.()lO. an att'Khmcnt rnay b" issued in any nctioll for (he 
rccovery of money hnllighl tlgaitlSt tl"Y of the I(lil(lwing: I~;j tal An 
individuul who doe:'. 11<'1 ITSHlc in thi:; sl;lI".I~;1 (oj A forciglll'urpomtion 
l10t ljuli!iflcd 10 do bm!ll<:ss in tili, sl:;le under the pILl\'isi<lm ,,(" ('Impt .. " 
21 (mmmcnt"ing willi SC'eti"l1 ;'l()U) "r /)ivi"io!1 I of Tille 1 of Ihe 
Corporations Code. I~J Ie) A lim"gn p,nlncf'hip which Ins no! filed a 
design;1tiol1 rnmwnt (0 Section I 57110 oj' the Corporations Colic." 

Respondent court I(l\lnt! [hal the properly SClnghl tu be nltllcncd WHS 
subjcrl 10 altaclirncl1t p'jr~lliHl! to section 192.f14[1 ur (he COlle of Civil 
Procedure. That ,el,!inn provides, in pertinent parl. Ihal "Nolwith.,tand­
ing Scdions 487.010 )1110 4R7J121l. a writ or atladlt!1cn! i"urd 1I1uJcr this 
chapter may be levied upon any pmi'cny or a defclldant for whieh a 
method of lcv), is pruvi(it'd by Article 2 (l'Ol1l111clll'ing with Section 
488.310) 01' ('hurter ~" 

Section 4~~.370 pI' I h L' Code of O"iI Pror'Cllme provitlcs for a levy 
upon an nccnunt feCl'i\'at.,!c or ;! dl{f;,l' in ;Jetton' "(a) To attach an 
aCt~Oullt receivable or a chn.\l~ til drti~ln, fhe fcvying nfhcer shaH !'iL~rVe the 
account lkbtof ur. in l,hi.' (:n!·w 01 ,111 intlre:<.t in ill ~l claim ulH..kr !ttl 

immnmcc policy, the. in:,llrct \ .. 'ith a copy nf lhc \\'t':1 anti lhe notice of 
alluch men t:' 

Rcal parti<" mntcnd tiT,l! ,te,li"" .108.170 permi!s the aftachment 0/ Ii 
"chose ill ;.[11(111"; flltt/ler. tilat the term "cllO'C in aClion" indudcs an 
intcrcsl in D;- a cliljm l!nder arl insI]ra!lr':C polit), pursunnt to the 
provisions or scclion 4Si .050 uf Iht' COlle nl' Civil Procedure: "'Chose in 
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action' !TImns any rir,ht 10 payment which arise" out of the nmdllc! of 
Rlly trade, hUsim:ss, or prorcs,itln lind \;!1ich (;,) is 1101 conditioned upon 
further perrormatl~c hy the lkfcildan! 'or 111'011 any event olher !"on the 
passage or time, (b) is not all n~Coltfit l'ccciv"blc. (c) is not ;1 deposit 
account, [lild (dl is not ('vidcflcct! h)' " nq~()ii;!h1c ;Mlrumcnt, sCll!rity, 
dlattci paper, UJ judr,l11cnl. The term includes "11 jnll'resi in or u claim 
under tin iIlSJJnlllC'c polky and a right to puyrHC'ttt ott a notJncgntiabk 
instrument which is I.Jthcrwi,,' nq~oii;lhlc within lJivhion J (commencing 
witli Sectilln J 10)) or tile Comillercial Codl' bUi which i~ no! payable to 
order or 10 heel rer." 

Real portks ilI'gue tilat the IWW S(IlIUle" cXptcs"lv autllC'rizc aiiuchment 
or a dHinl under an in"I);,'ltICC polk)', ,nld Ihal, by their enactl11ent, the 
Lcgi,t,dalutc h~iS m'lnirc:Jh'd inl intentiun 10 ndqpt the rule of Seider v. 
ROlh (1%6) 17 N.Y.2d III j2(,<; N.r,S,2d 99, 216 N.E.2d Ji21. This, they 
contend. h'1S ~'drl,,:t)vdy ~IH1f)tcdH lite l~t"l'h,.i{ln in Jot'orc/\.. Such amu­
men t mllSt be vicweJ wi I h c, l! I "111, IlOwn'et, ,in l'C the t!!lucln!eot of 'I he 
legislation prclTdc'ti Javo/''!' 1l('l1lT the Legi,l.ll.lItc did not have til{' 
benef! t ur 111 at dtl:L~i~)n hi tlu: li m r (_,I' en:H:t111e1l f_ 

I{C.1i parties aw:rt thai h~e'amc the ,n,uring agreement ibtcd peti­
tioner ",~ an lnsor\.:'d, pl'tithmrl' had .. m iutel'r-.t ill (hat poliry withrtl the 
meaning of .sections 4g 1.050 dlld 4RB,370, suhJivision i,a); f'urther, thai 
hel'all'~ the siatllies do 110t dh,til1gu;,h hrtwcl'lI li1luidat,'d and unlillul­
daled d";I11', or hetween ciaims I'ri~ill!\ in f, mr "rthe insured or n third 
prill)', IInliqul<lalcd claims "rising in r",,',.lr "I' a third purty Inust be 
regarded as hrin[! subject !o HtlHf:hnwllt. Thn' CUi1CCUC, however, [hal 
the Hse "I' Ih~ tctm "claim" \'annn[ [,0; IInd~rs!o()J without a reference to 
the Jecision ill Jm'oreA. 

The tl'!'Im or the linbilitv il1"lnl!lcC pol.ic)' which had been sllbjc<:t (0 

alfacli1llcnl ill JcH'OI','k provided thllt Slal'~ I'al'm .If,fccd with (he insured 
"'Iel pay oil helwlroi'ti1e in.sllfed a1l wrll> witt', It Ihe ;/I,,{tr<,<I.\II<//I bl'cump 
Icgalll' oMigafer! 1(1 rar (IS t/alllrlg<'.Y . , .'., and rurtha "'Ill dcl'cnJ, with 
aHurncy~ ~:l'1ct,tcd hy and fOl11pCnslltl't! by tlIt' c()JllpanY1 un)" s~lil .. t n 

(P. 641; it,die, addd.) 

" TIll' pl'llvisions i~ !h,~ polk)' i"u,!d hy t\mnkirll to cover pctitiol1c, in 
this ";"'1.' arc (lI,il<.' ,\i!1lli'!f: "To pay on behalr or the in"ul'cd all 'urns 
whrl'/t III!' tn.mtr,.i .':lulli hc.u.:Hlw Il'};a/~~' uhli~(!lf'J fo j}(~t' a,v clan/ages. , ," 
lind "to eldend any wit against the illSured alleging illjUIY (lJ' property 
dailltige. , ' ," (Ira:ic, "d{k;i,! 
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, In Jaw;.s-'cr, thi! conri nch .. d thai. the tns:Jn:f~. nh\lgLlnon to inJemnify. 
upon whirl, [he ,,,,urt', J1Iri,(iclinn Il' hlur ,he cC"St' Jcpcndcd. did nol 
come inlo ni,lell':e unlil 111<' insw,'d's bhilily had b~t:n dckrmlilcd ii, 
the very (HSe iisdr. lhus, :t con,JLt(+ed th.tt St;tte F;~r!l1's ohligation to 
indernni(y was so (,,(In:Jngrnt 'liHld ut~\:c.;nnin ihat it \\''-11,; nut :ti.ubj(,4.:t to 
garnishment undrr CHlifnrnia .qatll[(,~ .. (f)p. (142-643.) 

The- Jav(Ju'.~ coun al~a n"',mmc-;:;tcd lJ('nn thl~ insurer's obligafion to 
defend: "tinder ,he ;IUlol1h'.Hlc liahility I,,,li('y i,SllCd hv il to dcfcnd"llt 
Statf' Farm agreed ttu rleft:Jld, \vnh Juo·rn·t·y~ .'.;ch:cluJ h/ ;wd comrcn .. ;.;at~ 
ed by (ill' Winp;JfiY, iI~)' 'lOft !lFir:'.t IIIC iIlSllrd.' Prior to the 
rotnmcnCCI1IC/1.,t or till; tmdcdv!n;! acfi('·i! ihl're w;p·, H tn('tc l"Xt.Tutorv 
prolJlise to drfcnd Ih inQlfcci ,,};irl, Illighl never h'lVC ripened intn :1 
prcser,1 dtH), had tlw at:linr, !If''Cf b,"C'l iikd, Ag"lll, this '"'" lin ohligation 
whidl l ~ ~'cnntjllgcil! in tht scnSt' that [1 may I1CVt'r beulrl1c due and 
payable. is !W( Sllhjc'ct tu gMP"hlJlel1t." 'iCi!alil1ll,j" (I'" 64~,) 

The plnillliih in Jaro",·I, aho <lrgl!<'d !Iwl, by rd','tent'c W the 
California llnjf~1un ('(ltnm~~r;jal Code. r(innl'! sC'ction ).37,3 .. l.;lIhd!VISio~ 
(b), ~A' Ihe Co..!'..' Crr Ci·, iI Procedure p('nn~n('d the attachment pf tnH;r',~sts 
in or dnirn~ under il1.:..;tltiHld~ pnJicir ... fC:!l. U, ("om. Couc. former 
§ 9106.) In rc'p,}mr tbe court. ill a I{Je'I"nl?, rcjrdtd the ulgIH1H,nl: 
PNonethde:;o;. nH~ type~ Dr i!1tttv~h in ~ll~.ur;.mcc pel/idcs induded in 
California LJ 11 if(nm Cornmnd" 1 ('"ue seei iml \I!Or. un: only those 
("pnHactua! and prnpl':tty right!', whkh arc u<:ed rtf may hecome ClI~t0I11'u. 
ily used <IS ~ cUf11m"rdal ",enOl;I1', (ComlTlent. Unifnrlll Corn. Cock, * 91Or,.) While we do Iwl Intend hen'hy io sugl!t'st <Oily Unal denn!t!uI1(",j' 
interests in il1.,uranc4.~ C{)ntr;i~ts which may becume Illc Mtb,ct:[ or ... rcuritv 
In[crcSl~, V~'C scrinus!:\: dnjlht ir 'the obn~~atint1') 'ut j ... suc Hi·{~ tllr- types D·t' 
inicrcqs \vhirh wCldd I.'\-Tr be the qjbj:"Tl of :1 scrnrHy !llt('rc~L In ~ny 
event. we conclml," In,li 'pr';rerty" for P'fl"pOSL' !If scl'ljoll 537"~, 
suhdivi~.(1n ee} df)C'! npt indude inten."';!::: 'xhich ;H"C cPtltin~t.!nt in the 
s,en~c tha~ ~h~~·y nwy nCVi'1" hCt.:cmc {~Ul' WH,J pn';:i~hlr.'· i:!tnof'r>I~ v. 
SnpEriol' ("'tntrl. ,ll.lptf.\ ai pp, (,43 6.-1,6. fn. 11.) 

\",IMii,.' tilx ;; t 1.:Ji:.'h men I hw. \dd'..'h hel'J fll ~ .. effective Ja nu :trv I, t977! 
fJlake'-"; it. ck~tt !h:lt ecru.ill t ... P(·'~ ~,f ij11"';J~~:;'l'" In and l"birl1.'''; under 
inSUftio;;:-C poli .... 1l:'; vuy be ~lu~(·h:..·d, \\:c find nu!hing 10 jndjG1t~ that 
(,n!ltil1.1.lcnl inkrl'.t.f;,. pf the n:d!tJ'c etltl"idt:: [~d hy thl.' totld in Ja:'r.Jf"Ck may 
~h', ~Htl;~}H:d under H.-. }.)j"n.·r~~!c;',[t.,;. 
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Not en!! we accept lhml' "Hri1l:1ri:ics cited hy reul parties which 
authorize sue-II ,ittadlmcill. Minicili('lIo v. Ro.,·,·nberg (2<1 Cit. I%~) 410 
F.2d 106. cnt. J~n .. 3% U.S. 844 (2.1 L.!"Ud 94. 90 S.C!. 69]. and 
Rlillata v. Sho(,lIwk<'l' fl)~lin~. 1973) 362 F.Surr. 1G44. were consid­
ered by the CuliliJrllii] Surrcmc ('ulI! I h~lon' It (h't,'rmincd 10 n*'ct the 
Seider rule (Ja"(Ird v. ,',"pI'nor (mm, Jupra, II' pr. 6J7·(,3H). In A'irciIell 
v. Ort!. (r.D.Wis. )975) .190 F'sut'p. ,\1.1. 3!R-3)g. th(' court construed 
Wisconsill statules '0 fiml thaI the ~aher. hy virtllc of settlement 
negoti.1tionl uf' i(s uft'nl CfJl!duclcri wilhon the st~[e. was subicct to 
personal JlIrisdiction :~lld lh~t un <,dr •. H1 was maintAinable against it 
notwiih,tnndiag ds ",Hid ion eli' use. Ai IiHJl<!:"h th r Ivl in n e,otn Su prcf11c 
Conrt has cOI\,lnlcd (he ,pedlk Ie,,,,, "I' " Mmn~'(1!a st~I!Ulc to permIt 
such nil "!IHL'ill11 Cil L th~ cou,t recngl:: led Ilu( other slate, had rejected 
the prc.IU·,hr r,' wh iell il Jppml'cd (S" ,',hlii 1', Rll.lh (J 976) 1\1 il1l1. 12~5 
N,W.2d 624. 6:9. In. 10), US. app. petld,lIgl 

Real pallies rtl'i!ue further Ihat 1111 altH,'llmen' of' the type mad,· here 
would be ,'olisiQl'ol with lile policy of'sN,tion I i ~R(J of the California 
Insurance Cnek, Hi; "xpr<"'~cd in R"hcm v. !fuli'" !m. ind,·III. Co. (1975) 
48 Cili. AppJd J Ll. J2 i [121 ell I. II. plr g(J~ I Ro/w/.t nol{'d that scclion 
11580 was nol. arplkf<blc sinc'c the polky h~d been L,slIed ilt Louisiana. 
The (:Ourl held that a tlir~l't 'll'tinn wuld be tnainl~incd in this slale 
Rgaht~! the im:urcr of a LCluisinHa torlft'asor Oil the basi,1.; or ft Lotd~in!la 
statute whiLh Huthori7t:d ~Udl dn'cel action. Thai ca,e. however. rerre­
sents an '~r.ccption In th~ rllk whic'h was Illost recently scl rorlh in Fa/III 
v. C(}II1(/i(/II II/dell'. Co. (1976) 57 (,:,I.'\l'p.Jd 50!), ,It p"g~ ~lJ [12<) 
Cul.Rplt 2R6i; "It is !ul1llalfl<'l1tallha(gclIl'rally speaking the injured party 
may not directly' ~uc an inwrer of lile ,.fk!(cd lortf!'llsnr. [Citati{!I1.] The 
8tHiutory cau~e of H\.~thm cfeared by insllrant e Codo :;cdinn II:}HO Hnd 
clauses dialled ill compiiance Ihcrcwitil i~; hasp" nn the unsatisflcd 
jl!dgmeni. (4 Withn, SIlt>1nvlIY of {'I'd. Law .. Torts. & 760. r. }O(0) 
Hence the uJIlI;ngcl1cy pvrnf' fis,' to an II1juretl flarly\ right ~~ a third 
pHrty bcnl'fic'"rv io ~nhtl<:e Ill,' nmtr~n h Ihe legally lcstah!i,hed liahility 
urlhe ilbrir,,{I." 

We are nol pU,Und,·d !I;;rl lile f,rnv;,;on.; of Ih" Jtlacl1mcnliaw, whki1 
becHme dll'l'tivc Jarllwry 1 1'177. IcquiJC \I:. \(1 dq1r\rl flOm tlte I'uk of 
Jfll'orr'k. V/f.' COih'!udt' th,lt ,he 1,)bHt~a[jon of A;Hertrilil tn ddr'nd and 
il1dl'mnif~t p(:!ith!lll"r r~ not of "<judi a niltfnl' ;l,~ to he ~ubjt,{'t, [0 
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all~chment by I',al r,U'lic~, ~0 Il§ to ronf~r upon re~pondcnl ,ourt quasi in 
rem JUfi.~dicticll O''Cf peWioner. 

LeI a pct~mrlm)' writ of mandate iswc tiS prayed for in this petition, 

Taylor.!'. J.. and lirey, .! " concurred 

- -- -- - -~-- ------_. 
«-Retired Pr:-,~i,lhl.~ lq"Jil'l of tin CI'i1r! 01 '''''pr,',d ~illin~ "nJr.r iJ',~i,gtHW.:n1 b:~ d~l~ 

CfHtitm;H)llfi1i{ ,tUI.:tl!'!\ C"o!;n.-ii 

IJune 19771 


