#39.160 116/77
Memorandum 77-48
Subject: Study 39.160 - Attachment (Section 481.050)

At the February 1977 meeting, the Commigsion considered whether to
amend Section 481.050 ia the Attachment Law (defining 'chose in action"
to inelude "an interest in or a claim under an insurance policy") in
light of Javorek v. Superior Court, 17 Cal.3d 629, 552 P.2d 728, 131
Cal. Rptr. 768 (1976), which held that the obligation to indemnify and
defend under an aytomobile 1liability insurance policy did not provide a
basls for quasl in rem jurisdiction under the interim attachment stat-
ute. Being made aware of pending litigation on this issue, the Commis-
glon decided to awalt further developments in the courts before deciding
vhether to recommend any clarifying amendments. A court of appeal de-
cision has recently been rendered which applies the Javorek heolding to
deny quasi in rem jurisdiction 1n such cases under the Attachment Law.
See Hoteles Camino Real, 5.A. v. Superior Court, 70 Cal. App.3d 367,
Cal. Rptx, ____ (1977} (attached hereto as Exhibit 1).

The staff suggests that the material presented below be added to
the Recommendation Relating to Attachment of Property Subject to
Security Interests. This will eliminate the confusion arising from the

reference to claims under an insurance policy and would conform the
Attachment Law provisions to the 1976 amendments of the Commercial Code
provision from which the definition of chose In action was derived.
Profegsor Stefan A. Riesenfeld, the Commission's consultant on credi-
tors' remedies, recommended at the February meeting that the reference
to insurance in Section 481.05C be deleted, conslstent with the deletion
of the comparable provision in 1976 from Commerclal Code Section 9106.
Accordingly, Sectlon 481.050 should be amended'as follows:

481,050. 'Chose in action" means any right to payment which
arises out of the conduct of any trade, business, or profession and
which (a) is not conditioned upon further performance by the de-
fendant or upon any event other than the passage of time, (b) is
not an account recelvable, (c) is not a deposit account, and (d) is
not evidenced by a negotiable instrument, security, chattel paper,
or judgment. The term includes sn interess in or a eipndm un-
der an frsuranee poliey and a right to payment on a nonnegotiable
instrument which is otherwise negotiable within Division 3 (com-
mencing with Section 3101) of the Commercia}l Code but which 1is not
payable to order or to bearer,
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Comment., Section 481.050 is amended to delete the reference
to an interest In er claim under an iInsurance policy. This dele-
tiocn 18 consistent with the deletion of comparable language from
the definition of "general intangibles” in Commercial Code Section
9106 by 1974 Cal. Stats, Ch. 997, § 11 (operative January }, 1976).

The language deleted from Sectiom 481.050 1s unnecessary to
cover, for example, a right to payment under an insurance policy
where the other requirements of Section 481.050 are satisfied. The
elimination of this language will, however, eliminate possible
confusion and will conform toc the holding in Hoteles Camino Real,
S.A. v. Superior Court, 70 Cal. App.3d 367, _ Cal. Rptr. ___
(1977} (contingent obligation of an insurer to indemnify and
defend not a basis for quasi in rem jurisdiction). Cf. Javorek v.
Superior Court, 17 Cal.3d 629, 552 P.2d 728, 131 Cal. Rptr. 768
(1976) (consistent decision interpreting interim attachment stat-
ute).

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Civ. No. 40746, Flrst Bist., Div. Two. June 3, 1977
HOTELES CAMINO REAL, §. AL, Petitioner, v.

. THE SUPERIOR COURT OF SAN MATEO COUNTY, Respondent;
MARCUS R. LARSON et al.. Real Parties int Interest.

SUMMARY

California residents sceking damages for injuries sustained while they
were staying at a Mexican hotel brought an action against certain
defendants including the owner of the hotel, a Mexican corporation not
qualified to do business in California. The Superior Court entered an
order granting the plaintifis’ motion for a right 1o attach order dnd
authorizing a writ of attachment upon the obligation of the cotporation's
insurer, an insurance company doing business in Califoraia, to defend
and indemnify the vorporation. The Court of Appesl, upon petition by
the corporation, issued a peremptory wiit of mandate to the Superior
Coust to vacate its order. The Court «f Appeal held that although the
attachment statutes [Code Civ. Proc, £ 481010 et seq.] permit attach-
ment of certain types of insurance poiicy interests and claims, the
insurance company’s obligation, being dependent on a determination of

- the corporations Hability in the casc itsell and thus uncertain and
conlingent, was not subject to attachment so as to confer quasi in rem
jurisdiction over the corporation, {Opinton by Rouse, |, with Taylor, P.
I and Bray, J.* concurring.)

HEADNGTES

Clussified to Calitornia Digest of Cfleial Reports, 3d Series

(1) Attachment and Camishment § 6—Properly Subject to Attichment
and Garnishmeni—Obiigation of fosurer to Defend ami Indemnify,
~—An obligation of an insutitice company doing business within

“Revired Presiding Tushicr oF she Coune of Appeal sitting veder asigament by the
Chadfemarn ol the JwBeisd Counil,
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California to pay on behalf of is insured. a Mexican corporation
not doing business within the state, “all sums which the insured
shail become Tepally obligated to pay as damuages,” was not of such
A nature as to be subject io attachment under lhc attachment statuice
[Code Civ. Proc, § 481,010 ¢t seq.]. so as to confer quas in rem
Jurisdiclion over 1hg corparation in a dumages aetion by California
residents secking damages for injosics sustained while they were
taying at the corporation’s Mexican hotel, though Code Civ, Proc,,
§ 422010, subd. tu}, provides for attuchment aguinst a foreign
corporstion not gualificd Lo do business within the state and though
Code Civ. Proe., § 488370, subd, (a), provides for a levy on a
“chose i uction” defined in Code Civ. Proc, § 48LUSO as
meluding an interest i or cfaim wnder an insurance poliey, the
insurince company's oblization to inde n‘!n!y, being dependenton a
determinstion of the Mexican corporition’s fshility in the case
Heell, was uncertain and contingent and thus was not a type of
insurance policy claim or isterest attachabic amder the statute,

[See Calbur.3d, Creditors’ Righis emd Remodics, § 146
Am.dur2d, Allachment and Gamishment, § 164,

CUOUNSEE,

Owen, Melbye & Rohlit fur Potitioner,

No appeurance for Hespondent,

Richord | Sinpes, Jomtes S Grahum and Odeil & Gratwohl for Real
Parties in Interest,

OpiNionN

ROUSE, J—Petiticner, a0 Mexigin :‘-ﬂrpnmtiun sceky mapdate e
compel respondent superior coust to vacite s order granting real
partics’ moticn for a right {o attech order and auvthorizing 2 writ of
attachment upoa propeily of potitoner. We conclude that petitionet iy

Pune 1977]



5

Hoteres CaMinog Reat, S.A, v. Superior Court o 369
70 C.A3d 367, — Cal Rpir. - —— :

.

entitfed to the relief whlth it seeks and, acwrdmg,lv, direct that a
perciplory writ of mandaic issue.

The matter arose when real parties in interest, who are California
residents, commenced an action against defendants, Western Interna-
tional Hetels, Western International Hotels de Mexico, The Camino
Real of Cabo San Lucas, and Does T tiireuph XX, séeking damages for
injuries sustained after consuming contominated food and beverages
during the time they were paying puests at pelitioner’s Camino RLJE
Hoicl in Cabo San Lucas, Mexico,

Petitioncr is a foreign corporation and is not qualified 1o do business in
California; however. petitioner is insured wnder the terms of a policy
issued by the American Mororists insurance Company thereafter “Anmicr-
ican™), a corporition which does business in this stiie. o this action, real
parnu sought fo attach American’s oblipation w© defend and indemnify
petlltr}nu nrister the tesms of that policy. Following # hearing on real
partics’ application, made pursuant to the provisions of section 492.020
of the Code of Civil Procedure, the trial court found that thie application
and supporting affidavits sadsfied all of the reguirements of seciion
492,038 of the Code of Civil Procedure and issued o writ of attuchiment
apainst “All rights, privileges and entiticments held by Delendant
Hoteles Camino Real. S. AL under a certiin policy of insnrsnce issued by
Amcrican Motorists Insarace Company . "

{13 The facts in this proceading are remarkably similar to those
which were beforg tlie Catifumis Sepreme Court in Javorck v, Superior
Court (1976) 17 Cal 3d 029 [131 Cob Rpte 768, 552 P.2J 728 Plainiitts in
Juvorek were Califorow residents wvalved oo an avtomaobtile aceident in
Oregon. They filed suil 1n Monteroy County apaitst defendants, who
were residents of t}upnn_ apd thereadler obinined 4 writ of pttachment
apainst State Farm Insumice Company’s obipetion to defend and
indemuily defendants, The Supreme Court ordered that a peremptory
wiil of mandate wssue divecting respandent superior coart to gquash the
levy of the wril of attichment. In s deing, the court held that the
obligations of defeadants’ hahility inserer o defond and indemuoify
defendants were pot of such o nature as to be subject to attachiment so as
to confer on the court below grass in rom 'i!t‘i‘-ﬁll[l[ 31 The courl rejected,
as inapplicable in Ciultfornia, the rufe an: mnnr.ed in Sorfer v. Reth 11066)
I7NY. 24 101269 NY S.2d 99, 216 N.E.2d 312], und cases f’nlhmmp it
and disapproved, 1o the extent that it wes inconsistent with the views
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therein expressed. Twrner vo Dvers (1973} 13 Cal App.3d Supp. i fro?
Cal.Rptr, 390]. (Javorck v. Superior Couri, supra, at p. 646.)

Joverek was decided in lipht of Cabifornia’s inkerim atlachment law,
{Code Civ. Proc, § 337 et seq.r Javerek v, Superivr Court, supro, &t
p. 639, M. 9 The court cxpressty, declined o decide whether the
attachment would he proper under the new abtachmenl statutes, since
they did not apply (o that case. (Javorek, supra, P 646, f, 12.) The
yuestion hete presented is whether Javarek applivs in light of title 6.5 of
the Code of CivH Provedore (Code Civ, Proc., § 481010 ¢t seq.), knewn
atd ched as “The Attachment Law® (Code Civ. Proc, § 482.010), which
becarne operative on January 1, 1977 '

Sectimi 492.010 of the Code of Civil Procadure provides for attach-
ment in actions ggainst nosresidents “Notwithsianding subdivision {a) |
of Section 483010, an attachment mity be issued in any action for the
recovery of money broughl agﬂnimi ary ol the tollowing: %] (a) An
individual whe does not reside jn this stue, {4] (b)) A Toreign corporation
not qualificd to do busimess in this stsie under the prrovisions el Chapter
21 (commencing with Scetion 2H0) of Division § of Title | of the
Corperations Code, {9] (0} A forvign partnership which has not filed a
designation porsuant to Section 15700 of the Corporations Code.™

~ Respordent court fouad that the property songht to be attuched was
subject fo attachraent pursitant to section 492040 of the Code of Civil
Procedure, That section provides, in pertinent parte thar “Notwithstand-
ing Sections 487040 aud 487 021, a writ of attachinent issucd voder this
chapter may be fevied upon any property of a defendant for which a
method of levy is proy sitded by Ariicle 2 (commencing with Section
488, ?IG} ol ¢ lmmcg B .

Scetion 488.370 of the Code of Civik Procedure provides for a levy
upon an sccount receivibie or o chose in achions “{a) To attach an
account receivable or ot chose in action, the fevying oflicer shall seeve the
account debtor or, in by vase of an inferest inoor o elain under an
insurance }mEm the. insurer with 2 copy of the writ and ihe rtmuc of
altachment,”

Real parties contend that sectinn ARE 370 permits the attachment of a
“ehose o action™; Turther tiat the ferm “chose tn action” mciudes an
inferest in or a cladin ueder an insurance policy pursvant to the
provisions of scetion 451,050 of the Code of Civil Procedure: = *Cliose in
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action’ means any right o peyment which arises out of the vonduct of
any trade, business, or professivn and which (a) is not conditioned upon
further performance by the defendant o tpon m} event ather than the
passage of lime, (b} is nel an account teceivable, (2} is not a deposit
gecousit, amd {(d) s not evidenced by o nepotisble instrument, security,
chattel paper. ur judpment. The terna dncludes an interest in or 4 claim
vnder an insirance policy and a right (o puyment on a nonmgvmhh
instrumicnt which is otlicrwise negotiable within Division 3 {coummencing
with Section 301} of the Commetuial Uode it which is not payable to
order or to bearver.”

Real parties arguee thit the new statules expressly anthorize atinchment
of a claim wnder an insurince poltey, aud that, by tieir ennctment, the
Lepiskuture fas manifested on intention @ adopt the rule of Serder v,
Roh (1966) 17 K.Y .2d 111 1269 MY .8.2d 99, 216 N.E.2d 312 This, they
contend, has “effert tively t!h‘nlc,t*” the dedision i Javarek. Such argu-
ment must be viewed with coution, however, since the enscitment of the
legislation preceded Javordd . hence the Lepishitore did not have the
benehit uf that decisivn at e me of enuctiment.

Real partics assert that hocatse the isuring, agreement listed peti-
fioner as an insored, petitioner had an interest i thal policy within the
meaning of sections 481030 and 488,370, subdivision fa}; further, that
hecause the statntes do net distinguish between liquidated and unliqui-
dated claims, or between claims srisieg in G vor of the insured or a thind
- pivty, unligutdated claims erising in favor of a third purly must be
reparded as heing subject do attachment. Thev concede, however, that
the use of the term “claim™ cannot be understood without a reference to
the decision in Javorek.

The terms of the lability insarance policy which had been subject o
attachment in favorek provided thet State Farm agreed with the insured
““to puy ou behalf of the insured all swims which dhie inslered shaff becutie
fepally obiivared to pay as damages .07 and further ¥ o defend, with
attorneys selected by and compepsated by the company, any sait.. 7
(P 641 itics adde:d )

The provisions in thae policy issued by American to cover petitioner in
this eise are quike stmitar; “To pay on behall of the insured all sums
which the fuswred sl become legalty obligated fo put as damoges 7
andd Mo L'Ik‘(.“?ld atty sitit apainst the insurcd alfeging injury or property
damage . cltaliey adeded )
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©oIn Juverch, the court noted that the insurer’s oblipation to indeminify,
wpon which é' ¢ court's pueisciction o hear the cese depended, did not
come into exisienee untii fhe fnsured’s i‘lllni!lv had been deternimed in
the verv case isell Thus, tf conciuded thai State Farar's obligation to
indemnifly wos so conimgent and uncerlain that i was ot subject to
- pernishiment under California statutes, (bp. 642-643.)

The Javorek court also commoented upon the insurer’s oblipation to
defend: “Under the automoiitle Bahily [m!at‘, issued by it to defendant
Suite Ferm agrecd Yo defend, with attoraeys selected by sad compensat-
ed by the c:mn[rr;m apy surboageieet the dmsured” Prior to the
t‘o'nmeuwnu_nf of the un .:lamf;'" 2 action. there was a0 mere EXCUUOEY
promise to defend the insurcd which wight never have ripened intn 3
present duty had the action never been fled. Agatn, this i un obligation
which, * “contingeni in the sense that it may never become duce and
payablz, is nei subject to gavoishinent.” " {Citation ] (P, 644,

The plaintiils in Javerok also arpred that, by reference (o the
California Llnif‘*rm Cammercial Cade former section 5373, stibdevisiop
(b, of the Code of Ciuil Provedure prrmnsticd the attuchment of interests
in or elaims wrder jusurance pojcies (Ol U Com. Code, former
§ 91063 In response the court, in g fouinotr, rejected the argument
“Nonetheless. the types ol interestx an nstrance haolicies included in
Califormia Uniform Commercial Cnde section 9106 ar ohly those
contractnal and propertly rights which are used or may become custonai-
iy used us & commercial secnrity, (Commoent, Uniforim Com, Code,
§ 91063 While we do not intend hereby io suggest any linal definition of
interests in insuranee contricts which may become the sibpect of security
inferests, we seriously doubl i “ihe oblipations at fssue are the t\'g"ua af
interests which would vver be the sy sbjeet of a seenrity interest. In any
evént. wr concludd® that pn-pcrw for rurposts of section 537.3,
subdivision (o} dows god incinde interests which are contingent in the
sense that they niay nover become doe and payehle” (Javarek .
Sfmfrm; Cenard, g, i pp. 645546 10, 1)

While the sttachment faw, which became effective January 1 1977,
nrakes it cloar Gt mcmiﬁ tepes of nterests e and calms under
insurance poboies may be attached, we fod nothing to indicate that
cottingent inferests :*? .Lhe,’- muttive ennsidesed by the court in Javorek may
be aitached under s prostuots,
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Nor can we peeept those authoritics cited by real parties which -
authorize such aftachment. Minichicto v, Rmenhrra 2 Cir, 1968) 410
F2d 108, cert. den, 296 US. 844 {24 L.EAZd 94, 90 S.Ct 69), and
Rintala v. Shoemnaker (I Minn, [973) 362 FSups. iﬂdd. woere consid-
ered by the Catifornts Supreme Court bétore it detzrmined to reject the
Seider rule (Javorch v, Seporior Canre, sepra, 8t pp. 637-938). In Kirchen
vo Orh (F3Wis 1975) 390 FSuap. 33, 318319, the court construed
Wisconsin statutes o find that the cardier, by virlve of setticinent
negotidtions of its agent conducied within the state, was subjeet to
persanal jurisdiction snd dhat wnoaction was maintainable against it
notwithsianding is no-action clause. Although the Minnesota Supreme
Conrt has constried the specilic toems of o Mimaceota stalule to peralt
siuch an aitichment. the covrt recogrized that other states had rejected
the procedure which B approved (Swvcdnd v. Rusic (1976) Mian. (245
N.W.2d 624, 629, fn. 104, LS. app. pending !

Real pastics arpue further thut an atiechment of the type made here
wonld be consistent with the policy of sectinn 11380 of the Califarnia
Insuranve Code, as expressed in Reberts vo Howe Ing fadem. Ce, (1975)
48 Cal App.3d 313, 320 [121 Cal Rplr. 8025 Reberts noted that scetion
HI5B0 was not appliceble since the policy had been isseed in Louisiana.
The cowrt held that a direct action coubd be maintained in this state
aguinst the insurer of a Louvisinng tortfeasor on the basis of & Louisiana
statute which authorized such direct action. That case. however, repre-
senls an excepiion to the rule which was most recently sed forth in Zah
v. Canadian Jidem, Co. (1976) 87 CalApp.dd 509, at page 513 [129
Cal Rpir. 286]: “[tis fundamentab that geacrally speaking the injurcd party
muy not directly sue an insurer of the slleped tortfeasor, [Citation,] The
statutory ciruse of action cronted by instrance Code seotion 580 and
clauses drafled i compiianee therewit is hased on the unsatisfled
judgment. (4 Witkin, Summary of Calo Law, Torts § 760, p. 306D.)
Hence the contingeney giving rise to an injured party’s right as a third
party benciiciary to snfores the contract is the legally established liability
of the instired.™

We are not pessunded that the provisions of the sttachment law, which
became effective January 1 1977, seguine v o depart fiom the rale of
Jovorck, We conclile that ihe obligation of Amerivan to defend and
indemaify potitioner s not of such 2 pature as to e subpect o
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attechment by real paities, so a3 to confer upon respoitdent court quasi in
resii jurisdiction over petittoner, :

Let  peremptory wilt of mandate issue us prayed for in this petition.

Taylor, I'. §, and Biey, },* concurred y

fRetited Presiding Indtice of the Ocarl of appeal sitting under assiproent by ibe
Chairman of ihe Judicod Connil,
1
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