#30.300 6/16/77
Memorandum 77-43

Subject: Study 30.300 - Guardianship-Conservatorship

At present, under Divisions 4 (guardianship} and 5 (conservator-
ship) of the Probate Code, a guardian but not a conservator may be ap-
pointed for a minor, and a conservator but not a guardian may be ap-
pointed for am adult not incompetent but who 1s "substantially unable
to . . . resist fraud or undue influence.” See Prob. Code §§ 1440,
1460, 1751. However, either a guardian or a conservator may be ap-~
pointed for an incompetent adult. See Prob. Code §§ 1460, 1751.

At the September 1976 meeting, the Commission approved a staff
recommendation that Divisions 4 and 5 of the Probate Code be revised to
eliminate the overlap between them by removing the provisions for ap-
polintment of a guardian for an incompetent adult. Thus, guardlanships
would be limited to minors. Conservatorships would continue to apply to
adults as at present.

Pursuant to this decision, the staff has prepared the attached
staff draft of a tentative recommendation relating to guardianships and
conservatorships. The Commission's consultant, Garrett Elmore, has
reviewed this draft. Some of Mr. Elmore's suggestions have been incor-
porated in this draft, others have not; the staff plans further con-
sultation with Mr. Elmore concerning any technical points raised by him
which have not yet been incorporated in the draft. Mr., Elmore will
supply the Commission with a separate memorandum detalling policy issues
he believes should be considerad.

The tentative recommendation 1s explained in more detail in the
preliminary part to the attached staff draft and in the Comments to the
individual sections. The following discussion supplements the tentative
recommendation by giving additional background information for a few

sections.

Probate Code § 1

Section 1 of the Probate Code recites incorrectly that the code "is

composed of four divisions." 1In fact, the code is composed of seven

divisions. The staff proposes to amend the section to read simply:

T

"This code shall be known as the Probate Code.”" Use of the term "code"



in lieu of "act" conforms to Section 1 of the Commercial, Education,
Evidence, and Fish and Game Codes. Sectlion 1 of the other 22 codes

reads: "This act shall be known as the Code."

Probate Code 85 1436-1437
Proposed Section 1436 provides for appointment by a parent of a

testamentary guardian for the child. Proposed Section 1437 provides for
appointment by any person of a special guardian of the estate for the
property which the minor will receive by will from the person appoint-
ing. Under the proposed sections, as under present law, such appoint-
ments are subject to court confirmation on petition. Under present law,
however, it is unclear whether the court is bound by a testamentary
appointment, or whether such an appointment 1s merely persuasive on the
court. See 3 . Condee, California Probate Court Practice § 2029, at
151 (2d ed. 1964); Schlesinger, Testamentary Guardianships for Minors
and Incompetents, in California Will Drafiing § 10.10 {Cal. Cont. Ed.

Bar 1965). The staff draft resolves thils question as follows:

For a testamentary guardianship of the person, proposed Section
1451 applies the child custody provisions of the Family Law Act (Civil
Code Section 4600). Sectlon 4600 is itself revised to give a testa-
mentary appointee some preference as the child's custodian, but, as
under the Family Law Act generally, the court retains a considerable
measure of discretion to act in the best interests of the child. See 6
B. Witkin, Summary of Californla Law, Parent and Child § 72, at 4392
{8th ed. 1974). It is also the rule in a majority of United States

jurisdictions that the court retains discretion to disapprove the
testamentary appointee when to do so will serve the best interests of
the child, See Annot., 67 A.L.R.2d 803, 810 (1959).

For a testamentary guardianship of the estate, the court is re-
quired under proposed Section 1452 to confirm a special guardian of the
estate for the property passed by will unless the court finds the ap-
pointee unsuitable. TIf the testamentary guardilanship is of the general
estate, the court "may" confirm if it finds the appointment to be in the
minor's best Interests; such an appointee is given third preference
behind the person appointed or confirmed as guardian of the person of

the minor and behind a living parent.
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Probate Code § 1631

Section 1631 concerns the powers of a guardlan of an adult incompe-

tent person pendlng an appeal from the order of appointment. The gen-
eral rules concerning the extent to which proceedings in the trial court
are stayed pending appeal are get forth in Sections 916 through 923 of
the Code of Civil Procedure. The basic stay rule is set forth in
subdivision (a) of Section 916:

{a) Except as provided in Sections 917.1 through 917.9 and in

Sections 117ha, the perfecting of an appeal stays proceedings in

the trial court upon the judgment or order appealed from or upon

the matters embraced therein or affected thereby, including en-
forcement of the judgment or order, bput the trial court may proceed
upon any other matter embraced in the action and not affected by
the judgment or order.
Section 1631 of the Probate Code restates the basic rule that "[a]n ap-
peal from an order appolnting a guardian for an incompetent person shall
stay the power of the guardian,' but provides an important exception:
The court appointing the guardian may, to prevent injury or loss to
person or property, authorilze the guardian to act as though no appeal
were pending. Section 1631, however, does not apply to guardianships of
minors. In re Strattom, 133 Cal. App. 738, 73%, 24 P.2d 832,
(1633).

With respect to guardianships of minors, the basic stay rule of
Section 916(a) of the Code of Civil Procedure set forth above applies,
as does a specific exception to the stay rule set forth in Section
917.7. See 6 B. Witkin, California Procedure, Appeal § 151(l), at 4145
(2¢ ed. 1971). Section 917.7 provides:

The perfecting of an appeal shall not stay proceedings as to those

provisions of a judgment or order which award, change or otherwise

affect the custody, including the right of visitation, of a miner
child in any civil action, in an action filed under the Juvenile

Court Law, or 1in a special proceeding . . . ; provided, the trial

court may in its discretion stay execution of such provisions

pending review on appeal or for such other period or periods as to

1t may appear appropriate . . .

Thus an appeal would appear to stay the powers of a guardian of the
estate of a minor, but would not stay the powers of a guardian of the
person of a minor unless the trial court in 1its discretion so ordered.

The staff-proposed revision of Section 1631 would (1) apply 1t to

minors where it had not been previously so applied, (2) make explicit
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the application of Section 917.7 of the Code of Civil Procedure (no stay
unless ordered) to guardianships of the person of a minor, and {(3)
change the rule that an appeal stays the powers of a guardian of the
estate of a minor by conferring discretionary power on the trial court
to authorize the puardian to act to prevent injury or loss to person or
property during the pendency of an appeal. Although it has been sug-~
gested that "{i]n the case of a minor's puardianship there seems to be
no reason for such an exception to a complete stay as has been made in
the case of an alleged incompetent,” In re Stratton, supra, the staff
does not agree with this wview.

Probate Code § 1852

In its present form, Section 1852 gives a conservator of the

estate or of the person and estate the powers granted to a guardian of
the estate or of the person and estate of an ilncompetent 1n Chapters 7,
8, and 9 of Division 4 (guardian and ward), and, if granted by the
court, the additional powers authorlzed by Section 1853. The precise
effect of these provisions is not entirely clear.

First, a number of the provisions of Chapters 7, 8, and 9 of Divi-
sion 4 have to do with the duties of the guardian rather than powers.
See, e.g., Sections 1501-1503, 1512, 1534a, 1536, 1550, 1551, 1553,
1556.3. It is not clear whether Section 1852 imposes these dutles on a
conservator. However, it has been said that 'there is no clear dis-
tinction" between a power and a duty, and "each may usually be spoken of
interchangeably." W. Johnston & G. Zillpitt, California Conservator-
ships § 5.1, at 152 {Cal. Cont. Ed. Bar 196B).

Second, some of the powers given to a guardian which do not require
court approval are duplicated by provislons in Section 1853 (conserva-
torship) which do require court approval. See, e.g., Sections 1501
(second and third sentences}), 1508, 1517, 1533, 1538.6.

Third, some of the guardian'sz powers which do require court ap-
proval appear to be duplicated in Section 1853. See, e.g., Sections
1506, 150%, 1516, 1530a, 1537, 1537.5, 1538, 1540, 1557, 1557.1.

Fourth, some of the guardian's powers are duplicated in Division 5
by sections other than Section 1853. Compare Section 1505 with Section
1857; compare Section 1558 with Section 1856; compare Section 1560 with
Section 1911.



Fifth, five sections in Chapter 7 of Division 4 apply by their
terms to minors only and, hence, are not presently incorporated by
Section 1852. These are Sections 1504, 1509, 1511, 1512, and 1518.

Finally, there are powers granted to a guardian in Division & which
do not appear in Division 5, and which should therefore be incorporated
by Section 1852. See, e.g., Section 1537; W. Johnston & G. Zillgitt,
supra § 5.43, at 191.

In view of the uncertain scope of the provisions incorporated by
reference by Section 1852, any extensive revision of that section will
be hazardous. The staff proposes to revise the section in two respects.
First, the staff proposes to delete the phrase "of an incompetent™ from
the reference to the powers of a guardian. Thus, Section 1852 will
purport to incorporate the powers provisions of Division 4 formerly
applicable only to guardians of minors. These are Sections 1504, 1512,
and 1518.l Section 1504 (support of minor out of own estate) is paral-
leled by a substantively identical section in Division 5, i.e., Section

1857, and thus its incorporation makes no substantive change.

1. Two additional sections of Chapter 7 of Division 4 apply only to
minors but do not confer powers on the guardian. These are Sec-
tions 1509 and 1511. Section 1509 provides that a contract for
attorney's fees for services in litigation for a minor is void
unless approved by the court. Section 1511 provides that, when the
court in which the litigation is pending approves an attorney's fee
for services rendered to a minor, the court may direct that the fee
be paid to the attorney with the balance of the judgment payable to
the guardian ad litem or the general guardian. Cf. Code Civ. Proc.
§ 373.5 (reasonable expenses of guardian ad litem, including coun-
sel fees, shall be determined by the court and paid as it may
order). If litigation is prosecuted or defended for an incompetent
adult by a conservator as authorized by Section 1853, attorney's
fees would appear to be allowable to the conservator by Section
1908 ("every conservator shall be allowed the amount of his reason—
able expenses incurred in the execution of his trust, including
. . . reasonable attormeys' fees"). It would thus appear to be
unnecessary to deal further in Division 5 with the subject embraced
by Sections 1509 and 1511,



Section 1512 (court may impose '"conditions not otherwise obliga-
tory” for "care and custody” of minor’s property) parallels Section 1853
{additional powsrs). It is not clear whether Section 1512 authorizes
powerg not authorized by Section 1853. The staff proposes to leave the
resclution of this question to case law development.

Section 1518 permits the guardian, with court approval, to maintaln
in force a minor's insurance contract. Section 1518 will properly be
applied to conservatorships of a married winor by Section 1852 as re-
vised.

Second, the staff proposes to add to Section 1852 a provision that
"the court may grant to such comservator the powers which a court may
grant to such guardian.” This will make clear that the court in a con-
servatorship proceeding may grant to the conservator the powers which a
court may grant to a guardlan under Sections 1506, 1507, 1516, 1530a,
1537, 1537.5, 1538, 1540, 1557, and 1557.1.

Respectfully submitted,

Robert J. Murphy III
Staff Counsel
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#30.300 o , o 7 6/207177
o | ' STAFF LRAFT
TENTATIVE- RECO:MENDATLON
relating to NNt
CUARDIANSRIP AND CONSERVATORSHIP LAW

Introduction

Califotnia's guardianship law, WwHich may be traced back to the
first legislature in 1850, was codified as Division 4 of the Probate
Code in 1931.1 Under present law, & puarilian may be appointed for a
minor or an incompetent adult.2 Since an adjudication of incompetency
fs required for appointtent of a guatdian for an adult, expérienté'ﬁas
shown that many people and their familles have avoided guardianship
‘proceedings because of the stigma associated with sﬂﬁh”éﬁ"adjh&iCation.s
#s a résult, a comprehensive tofiservatorship statite wés enacted in 1957
as Division 5 of the Probate Code providing for apﬁointmeﬁt of a conser-
vator for a broad-category of adults inineéd”of:pfoféhtivé supérviéibn.&
" ‘Under the conservatorship provisions, an adjudication ‘of inc0mpetency

may be made5 but is not required

EEE

I, See generally Turrentine, Introduction to the California Probate
Codez in 52 West's Annotated California Codes, Probate Code 1
"~ {1956): Cupp, McCarroll, & McClanahan, Guardianships of Hiuors1 in
-1 California Family Lawyer §§ 16.3-16,5, at 597-99 {Cal. Cont. Ed.
Bar 1962). There are numerous provisions relating to guardianship
scatfered elsewhere throughout the codes.

2. See Prob. Code §5 1405, 1460.

3. Lord, Conservatorship vs. Guardianship, 33 L.A. B. Bull. 5, 5-6
(1957) [hereinafter cited as Lord]; 32 Cal. St. B.J. 585 (1957); W.
Johnstone & G. Zillgitt, California Conservatorships § 1.2, at 3
{Cal. Cont. Ed. Bar 1968) [hereinafter cited as Johnstone].

4, Johnstone, supra §§ 1.2, 3.1, at 3 53.

5. An adJudicamlon,of incompetency may be made under Division 5 by a
finding in the order of appointment that the conservatee is a
person "for whom a guardian could be appointed.' Board of Repents
State Univs. v. Davis, 14 Cal.3d 33, 38 n.by-435: 533 P.2d 1047,

n.6, , 120 cal. Rptr. 407, nb, __ (1975).

6. Lord, supra ét”S—ﬁ; Johnstone, supra £ 1.2, at 3.
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a

. broadened to .embrace child custody generally, including.guardianship.

-well accepted and have come into widespread use throughout the state.

: Although at the time Division 5 was enacted it was thought that
eventually conservatorships would replace guardianships,? the guardian-
ship provisions were retained to give the bar and the public time to
become familiar with the conservatership proceediug.a Thug, there is at
present an overlap between Divisions 4 and 5: Frotective proceedings
for a minor may ba brought only under Division 4, protective proceedings
for an adult who is not incompetent ‘may be brought only under Division
5, but protective proceedings: for an incompetent adult may be brought
either under Division 4 or Division 5.. .

. The Probate and Trust Lay Committee of the State Bar of California

has considered.the possible. consolidation of guardianghip and conserva-

. torship.law; and in 1974 recommended that guardianships be limited. to

minors, that conservatorships be retained for adults, and that the

matter be referred to the California Law Revislon Commission for study
-.:and revision.}o The Commission has been authorized since 1956 to study

. certain aspects of guardianship,11 and that authority has since been

i2

Pursuant to this authority, the Commission has prepared this tentative

recommendation to limit guardianships to minors and to retain conserva-

torships for adults.

Overlap Between Guardianship and ‘Conservatorship

‘Since tﬁé:énactment of Diﬁision 5, coﬁservaforships-havé beccme
13

At the same time, the provisions for guardignship of minors have differ-

ent antecedents and different purposes and are largely irrelevant to the

7. Lord, supra at 6; Johnstone,isupra § 1.2, at3,

S Tes

‘8.  Johnstone, supra § 1.2, at 3.

9. W. Johnstone & G. aillgltt Introduction to California Conservator—
ships Supplement at xi (Cal. Cont. Ed. Bar 19?6)

10. Minutes of the May 18, 1974, meeting of the Prcbate and Trust Law
© Committee of the ‘State Bar of California (unpublished) '

11. See 1956 Cal. Stats., Res. Ch, 42.
iz, See 19?2 Cal. Stats., Res. Ch. 27.

13, W, Johnstone & G, Zillgitt, Introduction to California Conserva-
torships Supplement at xi (Cal, Cont, Ed. Bar 1976),
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subject of conservatorships 14 The Commission therefore recommends that
guardianships be retained for minors, that conservatorships be retalned
for adults, and that the redundant provisions for guardianship of .an in-

competent adult be elimlnated.

Separate Divisions for Guardianship and Conservaturshlp

The Commission has considered the possibility of consclidating into
§ne division‘of the P;éhate Code the provisions for guardianship and
) consefﬁétdrship as inifially suggested by the State.Bar Committee on
Probate and Trust Law.¥5 However, the Commission recommends retaining
the guardlanship provisions in Division 4 and the conservatorship pro-
visions in Division 5. While there is some statutory duplication in the
two divisions,16 their preservation in separate form will facilitate the
”development of each body of 13w in a manner consistent with the purposes
" of each. Horeover, wholesale renumberlng and redrafting of sections

will be avoided, thus minimizing the extent to which practitione:s will

14, Johnstone, supra § 1.1, at 3.

15, Miqutés of the May 18, 1974, meeting of the Frobate and. Trust: Law
Committee of the State Bar of California {(unpublished),

16. Compare, for example, the following sections.of Divison 4 of the
" Probate Code with the corresponding sections of Division 5

wpoon

Division 4 Division 5 7
(gUardlan and ward) {conservatorship) E
§ 1483.1 .§ 1803
£ 1486 § 1805
§ 151% § 1862
§ 1550 ¢ 1901
§ 1554 § 1905
§ 1554.1 § 19086
§ 1555 § 1507
§ 1559 § 1309
§ 1560 § 1911
§ 1561 § 1910
§ 1580 § 1951
& 1640 § 2201
§ 1641 § 2202
§ 1642 8 2203
& le43 § 2204
§ 1644 § 2205
& 1645 § 2206
§ 1646 § 2207



‘_be required to relearn the law of guardianship and conservatorship. Teo
some extent,_statutory dupllcatlon may be reduced by 1ncorporating by

reference provisions of one division by the other.l?

Revision of Lonservatorship Law leited .

) Since the basic purpose of the revision of Jivisions 4 and 5 of the
Prcbate Code as recommended by the Commission is to eliminate the over-
.lap between them, Division 5~-which now applies only to adults--may
__generally be left intact. lowever, the revision ogyDivisipp,ﬁ so that
.1t no 1onger epplies to_incompetent persons necessitates the addition of

a number of provisions to Division 5.

Community and Homestead Property Transactions

Chapter 2A (commencing with Section 1435.1) of Division 4 provides
a procedure for court approval of a transactilon involving community or
homestead property where at least one of the spouses is incompetent,
without the necessity of appointing a guardian or conservator.la..Since
the term "incompetent" is defined to refer to an adult,-19 thege provi-
~ sions should be relocated in Division 5 and the references to guardian-
ship should;be changed to references to conservatorship. - - The obsolete
provisions . of Chapter 2A relating to management and control of community
-propertyzc should be. revised to reflect that either spouse has the
management and control of~suchrproperty.21 The ptOVISionS of Chapter 24
requiring that both sﬁcﬁsES“foiﬁiin any convevance of the separate
property of one spouse #hich iz subject ko a homestead,22 and requiring

written consent of the other spouse for a conveyance of community per-

sonal property,23 should not be continued. These are special provisions

17. See, e.p., Prob. Code §§ 1702, 1751, 1852, 215l.
18. See Prob. Code §§ 1435.3, 1435.18. |

19, Prob. Code § 1435.2.

20. Prob. Code 5§ 1435.16, 1435.17.

21. Civil Code §§ 5125, 5127,

22. Prob. Code § 1435.16.

23. Prob. Code § 1435.17.



applicable only in the context of Chapter'ZA9 andfno~such-joinder or

L e s 2
‘congent is required under the Civil Code. 4

Marrled “inor

. Since DlViSlOn & (guardian and ward) will be limited to minors
1iunder the Commiasion 5 recommendation, it will no 1onger be necessary to
iﬁprovide in D1v1sion 4 for an adjudlcatlon of incompetency _ The minority
of the proposed ward, together with a ehoaing of the need for appoint-
'ment of a guard:l.an,25 will constitute the grounds for such an appoint-
."ment.‘ The marrled minor, however, presentb a spec1al 51tuation.

Under existing law, no guardlan of the person of a married minor

Hmay be app01nted solely by reason of such mlnority 26 And 1f the ap-

S

'pointment of a guardlan was made solely ‘because of the ward s minority,
marriage of the ward terminates the guardianship of the person.Z? The
Commission recommends codificatién of an. express provision authorizing
proteéctive proceedings for a married minor uhder ciréumstarnces when such
‘proceedings would be appropriatée for an adult;28 " Such a provision

- should bé located in Division 5 rather tham in Division 4 since Division
5 is concerned #ith proceedings where the oroteoted person is ﬁéntally
or. physically impaired in some way, and many unnecessary provisions may

thus be eliminmated from Division 4.

24, See Civil Code § 5125 (community personal property); 5° B. witkin,
California Procedure, Enforcement of Judgment § 34(b){2), at 3415
(2d ed. 1971) (married person's separaterhomestead].”

25.. Under Section 144C of the Propate Code in its present iorm,
guardian may be appointed for a minor when 1t appears_ 'necessary or
convenient.” A

26. Prob. Code § 1433.

27. Prob. Code § 1590(1).
28. A conservator ‘of *he person may be appointed for an adult who is
“unable properly to provide for his personal needs for physical
health, food, clothing or shelter." Prob. Code § 1751 A conser-
vator of the property may be appointed for an adult who, among -
other things, is substantially unable to ﬂanage his own financial

resources, oF - resist frqud or undue 1nf1uence, ‘Id.
: . B i . R
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Conservatee s Capacit; to Contract -

Since under the Comm1551on s recommended revigion a. guardian may no
longer be appointed for an adult, the ground for appointment of a con-
servator for a person "'for whom a guardlan could be ap901nted under
Division 4" 29 should be deleted from Div1sxon 5. olnce appointment of a
-conservator on this ground was the only manner in mhich the court could
5 withdraw the conservatee s capacity to mahe a contract oT connepnnce,30
the ' provision should be replaced w1th a new provision authorizing the
“Court to provide in’ 1ts order of appointment that the conservatee laoks
the power to make a conveyance or contract or lacks such power in excess
of a specified money amount. This will preserve the effect of former
'law and yet avoid the neoessity of a stigmat121ng adjudication of incomv

{'petency

ReV151on of buardianship Law

. The Comm1351on recommends that Division 4 (guardian and ward) be
revisedrso that ir will continue to apply to unmarried minors but will
. Bo ionger applypto_incomperent adults. lany provisjons applicable only
:ro.incompetenq adnlts may thus be removed from Division 4. The provi-
sions for appgintmenr‘as guernian of the person should be made con-
sisrent.with rhe ohild custody provisions of the Family Law Act,?} and

separate provisions should be written for guardianship of the estate.

Incompetent Adults

The provisions .for app01ntment of a guardian for incompetent per-
sons and for restoration to capaclt}f32 should be repealed. A number of
other procedural provisions which relate: only to incompetent adults

sHould also be repealed,33 these include provisions added by the 1976

29. Prob. Code § 1751.

30. See Board of Regents State Undvs. v. Davis, 14 Cal.3d 33, 38 1.6,
43, 533 P.2d 1047, n.b, ____, 120 Cal. Rptr. 407, n.6,
Ce o {1975). - " =
31."° Civil Code §§ 4600, 4601.
32,+=Prob Code §§ 1405, 1463—1&?2 7
33." E.g., Prob. Code §§ 1500 1, 1500.2, 1606. Section 1606 is express-
ly limited to an incompetent person. Sections 1500.1 and 1500.2

are not expressly so limited, but that is the apparent intent of
the sections,
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Legislature for visitation to the ward by '3 court investigator and for

-perlodic court review of: the guardlanship. 34

. [
tuardian of the Person of a Mlnor

Section 1437 of the Probate Ceode seté.fafth the order df éfefefence
for appointment as guardian of a minor, The Commission'é consultant on
- .-child custody, Professor Brigitte Il. Bodenheimer of the U.C.  Davis Law
School, recommended in 1971 .that, ﬁith*respect to guardianship of ‘the
-vpersan, the Probate Codé prﬂvisions ‘should be confortied to the cHild
custody provisions of ‘the Family Law Act with the ultimate goal of
having uniform standdrds regardless of ‘the nature of the'custody proh
ceeding.BS-zSince that recommendation was made, two'decisibnchonSEfLing
Section 4600 6f the Civil Code, which applies by ifs terms to “any
proceeding where there {& at issue the custody of a minor child,"” have
held that- the’ standards for custody of Section 4600 abﬁly fb”guardi;h-
ship proceedings and take precedence over the Probaté'Codé'pro%iéibﬂs.Be
The Commiissjon recomménds that the guardianship provisions of ?he Pro-
bate Code be conformed to the present state of the law by repealing the
order of preference of Section 1407 as it applies to:gudrdfaﬁship'bf the
person and by expressly imcorporating by reference in the guardianship
statute. the standards for child custody contained in the Family Law Act.

Guardlan of the Estate of a Minor

Although the order of preference for selection of a guardian con—
tained in Section 1407 of the Probate Code applles by its terms to
guardianships generally, its primary concern is with guardiaﬁships of
the person or of the person and estate and not with guardianships solely

of the estate.a? The Commission recommends that a guardian of the

LI B PR

34, Prob Code § 1500 1.

35. Bodenheimer, The Mult;glic1ny of Child Custody ErQCeedings~—Prob—
lems of California Law, 23 Stan. L. Rev. 403, 731 {1971).

36, Guardianship of Pankey, 38 Cal. App.3d 919, 934, 113 Cal. Rptr,

858, (1974); Guardianship of Harimo, 30 Cal. App.3d 952, 958~
59, 106 Cal. Rptr. 655, (‘9?3), cf. In re B. G 11 Cal.3d 679,
695-96, 523 P.2d 244, L 114 gal. Rptr 444 (1974) (apply-

ing: Civil Code. Sect1an 4600 tn Juvenlle court proceeding)

37, Estate of Rosin, 226 Cal. App. 2d 166 1?0 37 CalJ Rptr. BBO
(1964).



estate be selected in accordance with the minor’s best interests and
that the court be given guidance in selecting from among those otherwise
equally entitled by an advisory order of preference comparable te that

now set forth 1in Section 1407.

.

Testamentary Guardianship

o Under existing law, there are three sets of provisions for appoint-
ment of a testamentary guardlan.38 First, any person may appoint a
special guardian of. the estate fofﬂ;he property the minor will receive
from the person so appoint1ng.3g If such appointment 1s made by a
parent fog e child of that parent, it may be done by .will or by deed; if
by anyone elee, it may be by will only_.40 Second, a parent may appoint
a general gue;dian_by &ill or by deed for a child of;thet parent, to
take effect on the parent’s death.41 Fipally, a parent of an unmarried
incompetent adult child may appoint a general guardian by will or by:
deed, to take effect on tﬁe parent's dea_th,42 Each of these various
testamentary appointmentsris subject to cpﬁrt confirmation upon peti-
tion, 43 ‘but it is not clear whether the testamentary appointment is
binding on the court or is merely persuasive.

The Comm15510n recommends that the provisions for appointment of a
testamentary guardian for an adult incompetent person be deleted from

Division 4 (guardian and ward) and not be carried over into Division 3

38. Prob. Code & 1402-1404.
39. Prob. Code } 1402.

40. Id.

41. Prob. Code § 1403. Written consent of the other parent is required
if consent would be required for an adoption of the child. 1Id.

42. Prob. Code § 1404. ilritten consent of the other parent 1s re-~
quired. Id. 1If the incompetent person 1s married, the testamen-
tary appointment may be made by the spouse. Id.

43. Prob. Code § 1405.

44, See 3 H. Condee, California Probate Court Practice § 2029, at 151
© (2d ed. 1964); Schlesinger, Testamentary Guardianships for Minors
and Incompetents, in Palifornia Will urafting § 10.10 (Cal Cont.

. Ed. Bar. 1965).




(conservatorship). There is no.provision in Division 5 at preseat for
the appointment: of a testamentary conservator.45 Undex Section 1753 of
the Probate Code, however, the "nominee™ of a parent is entitled to some
preference for appointment, and it may be that the court Will treat a
purported appointment of a conserv&tor for an adult child by will as
such a nomination.46 11th respect tc property to be left to an incom=—
petent adult, the creation of a testamentary trust is a preferable

‘alternative to guardlanship 47

_ The Commzssion reccmmends that the provisions for app01ntment of a
testamen;a:y guardian for a minor be continued with the exception that
the rarely use.cl‘f*8 appointment by deed be digcontinued. for appointment of

a special guardian of the estate. The appointment by a parent of a

. general guardian by deed should be preserved, however, so that the

parent's written wishes will be given some effect alﬁhough not expressed
in a will, |

The Commission recommends that éppoiﬁ%meﬁt of a téétéﬁentéry guard-
‘ian ‘not be binding on the court but that the appointee be given a statu-
‘tory preference. 'Where the guardlanship is of the minor's person, the
Family Law Act should apply so that the standard will be gnifgrm regard-
less of the nature of the proceeding. The order of pféfefénce for child
custody in the Family Law Actag should be revised so that, among persons
equally'entitiéd.in othér respects :6 custody of the child, preference

will Be glven to' the testaméntary éppointee.’ Where the guardianship is

45, Schlesinger, Testamentary Guardianships for Mincrs and Incompe-
- tents, in California Will Drafting 5 1C.3, at 312 {Cal. Cont. Ed.
Bar 1965). S ’

46. Cf. Guardianship of Waish, 100 Cal. App.2d 194, 183-97, 223 P.2d
322, (1950} (copy of will nct yet probated admitted into evi-
dence to show "wishes of a deceased parent” under Probate Code
Section 1407). : -

47. Sée Schlesinger, lestamentary Guardignships for Minors and Incom-
petents, in California Will Drafting §§ 10 50-10. 61, at 331-37
(Cal, Cont. LEd. Bar 19&5). :

48. Cupp, McCarroll, & McClanahan, Guardianships of Minors, in 1 Cali-
fornia Family Lawyer § lé6.1l, at 603 (Cal. Cont. Ed. Bar 1962).

49. Civil Code § 4600.

e



of the minor's estate, a similar preference for the teatamentary ap-
pointee should be codified in the guardianship provisioms:df the Probate
. Code.,.

Temporary Guardian

' The guardianship law provides for appointment of a ”special-guard-
ian" of the estaté pending court determination of the petition for ap-
pointment of a guaidian.so 'This provision is analogous to provisions
for appointment of a temporary conservator.51 Unliﬁé theltempoiars
-'conservatorship provisions which pérmit both a temporary'éonsefvator of
the person and of the estate, the guardianship law is limited to spécial

52 It may be desirable in some cases to have

guardianship of the estate.
a tempotary guatdian pending appointment of a guardian of the person.
The guardianship provisions should be expanded to permit appolntment of

‘a temporary guardian of the person or estate,

Uniform Veteraus Guardianshlp Act

The Uniform Veterans Guardianship act” 33 constitutes one chapter im
D1v1510n 4 and provides for the app01ntment of a guardlan when necessary
for the payment of benefits by the United States Veterans Adwinistra-
| tion.54 If the ward 1s an adult, the progeeding may be termed either a

guardianship or a conservatorshlp 55 -éowever, in either cage, the
proceedlng is governed by the provisions of the Uniform Veterans' Guard-
7 ianship Act and by those provisioqs of Mvision 4 which are not incon-

sistent with the act.56

50. See Chapter 14.5 (commenc1ng with bection 1640) of Div1sion 4 of
the Probate Code.

51. :See Chapter 11 (commencing with Section 2201) of Divisicn 5 of the
- Probate Code. . :

52. Compare Prob. Code § 1640 with Prob. Code § 2201.
'53., Prob. Code §§°1650-1669.

54, See Prob. Code § 1651.

55. See Prob. Code § 2151

56. See Prob. Code §§ 1669, 2151.
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If the proposed ward or comservates has property in addition to
benefits to be received from the Veterans Administratiom, a guardian or
conservator should he appointad for the management of such property.
Thus, it is possible to have a comservator appointed and governed by the
provisions of Division 5 with respect to the general egtate and governed
by the provisions of Division 4 with respect to the veterans' benefits.
The Commilssion therefore recommends that, if the proceedings under the
Uniform Veterans' Guardianship act are for an adult or a married mirnor,
they be termed a conservatorship and that the provisions of Division 5,
rather than Division 4, be applied in such proceedings to the extent

they are not inconsistent with the act.

57. See Estate of Vaell, 158 Cal. App.2d 204, 210-12, 322 P.2d 579,
{1958
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ihe Commsission's recommendation would be effectuated by enactment

of the following measure:

[Insart here bill ticle]
the people of the State of Zalifornia do enact as follows:
ZEVISION OF GUARDIANSHIP A0 COSSERVATORSHIE LAW

H5 000
£ivil Code 4. 4600 {(amended)

S¥C. __ .. Section 450C of the Civil Jode is amended to read:

46G0. ta) In any proceeding where there 1s at issue the custody of
a minor child, the court may, during the pendency of the proceeding or
at any time thereafter, make such order for the custody of ssehk the
child during #+s winority as may seem necessary or proper. If a child
is of sufiicient apge and capacity to reason so as to form an intelligent
preference as to custody, the court shall consider and give due weight
to h#s the child's wishes in making as award of custody or modification
thereof.

(b} Custody should be awarded in the following order of preference:

ta3 (1) To either parent according to the best interests of the
chiid.

£ty igero the person or persons in whose home the child has been
1iving in a wvholesome and stable environment.

=3 {(3) To any other person or persons deewed by the court to be

suitable and able to provide adequate and proper care and guidance for

the child. of persons equally wntitled in other respects to the cus-

tody of the child, preference is to be ziven to the person appointed as

zuardian of the persou of the child pursuant to Section 1435 of the

Probate Code.
{(c) before the court makes any order awarding custody to a person

or persons other than a parent, without the consent of the parents, it

~]2-



shall make a findinyg that an awarc of custody to a parent would ce
detrimental to the child and the award to a anonparent is required to
serve the best interests of the child, .llegations that. parental cus-
tody would be detrimental to tie child, other than a statement of that
ultimate fact, shall not app=zar in the pleadings. The court may, in its

discretion, exclude the public from the hearing on this issue.

Comment. Section 4600 is anended to add the second sentenmce to
subdivision (£)(3) to assure that testamentary appointment by a parent
of a puardian of the person of a child will be ziven preference regard-
less of the nature of the custody proceeding. This preserves the effect
of former Probate Code Sections 1403 and 1405 to the extent they pro-
vided for testamentary appointment and confirmation. of a guardian of the
person, See Probate Code Szction 1436 and the Comment thereto. Prior
law was not clear whether the order of preference under Section 4600,
uhich applies to "any proceeding wiere there is at issue the custody of
a minor child,” superseded the Probate Code provisions for testamentary
appolntment of a guardian of the person of a minor. 3See Guarcdianship of

tlaripo, 30 Cal. App.3d 952, 3I58-95%, 106 Cal. Rptr. 655, . (1973).

269/014

o

Probate Code § 1400 (Part nreadinyg) {added)

SEC. . & part heading is added to Division 4 of the FPrebate

Code immediately ureceding Chapter 1 {(commencing with Section 14U0) to

read:

PART 1. GUARDIANSHIF OF BHINORS

Comment. This part gowverns the appointment, powers, and duties of
persons appointed or confirmed by the court to take care of the persomn
and estate, or person or estate, of a minor other than a marrvied minor.
{ther provisions of law may apply to p%otedtive preoceedings for minors
in certain cases. 3See, e.g., Part 2 {(commencing with Section 1e501)
{Uniform Veterans' Guardianship Act}: Mvision 5 {commencing with Sec-
tion 1701) {conservatership for married minor); "elf. = Iast. lode

Sy 3350-5371 (conservatorship for nravely disabled minor).
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S69/016
Probate Code a§ 1400-1410 {repealed)

SeC. . Chapter 1 {commencing with Section 1400) of .ivision 4
of the Prsbate Code is vepealed.
Hote, The text of each section in Chapter 1 of ivision 4 is set

out in the Appendix. ‘The disposition of each section is 1nd1cated in
the Comment that follows the text of the sectlon.

¥69/017
Probate Code §§ 1400-1405 (added)
SEC. . Chapter 1 {commencing with Section 1400) is added to
Division 4 of the Probate Code, to read:
CHAPTER 1. GENERAL PROVISIONS )

16/895
5 1400. Definitions N

1400. As used in this part, unless the context otherwise requires:

(a) "General guardiar” means a guardian of the person or of the
general estate of the ward, or of both.

{b) "Guardian' means a perscn appointed to take care of the person
or estate of a ward, or both.

(c) "Person’ includes n corporation, trust, ot other emntity, as
well as a natural persan.

(d) "Speeial guardian” means a guardian of less than all of the
ward's estate.

(e) "Temporary puardian’ means a guardian appeinted pursiant to
Chapter l& 5 (commencing with Section 1640).

{£f) "ward mneans a ninor for whom a guardian is appointed.

Comment. Subdivision f{a) of Section 1400 continues the second
sentence of former Section 1401 except that the reference to the ward's
estate "'within this state™ is not continued. A general guardian may
deal with personal property of the ward even though it is located out of
state, 1In re Estate of Boutz, 24 Cal. App.ld 644, 648, .76 P.2d 154,
(1938) _ , , o

Subdiv1sions (b) and (f) continue the substance of the first two

sentences of former Sectlon 140J

-l4-



Subdivision (¢} 1is new. Subdivision (d} supersedes the third
sentence of former Section 1401, Subdivision (e) is new and is to

distinguish between a temporary guardian and a special guardian.

_ $69/021
§ 1401, Confidentiality of reldtionship S

1401, The relation of puardian and ward is confidential and is

subject to the provisions of law relating to trusts.

Comment., Section 1401 continues the fifth sentence of former

Section 14006,

969/023

[

7 1402, Control of guardian by court

1402Z2. In the management and disposition of the person or property
committed to a guardian, the guardian may be regulated and controlled by

the court.

Comment. Section 1402 continues the substance of the last sentence

of former Section 1400.

969/029

§ 1403. :Law governing practice and procedure

1403, ILxcept as otherwise specifically provided in this part,
practice and procedure and the making and entty of orders under this
part are governed by the provisions of Bivision 3 so far as they are

applicable.

Comment. Section 1403 continues the substanée of former Section

1606 as enacted by Chapter 281 of the Statutes of 1931.

969/032
§ 1404.  Guardian ad litem

1404, The provisions oif this part do not 1limit the power of a

- court to appoint a guardian gd litem as provided by law.

Comment. Section 1404 continues the substance of former Section
1607. For'broﬁisiﬁhs relating to a guardian ad litem;-éee £ivil Code
Section 42 and Code of Civil Procedure Sections 3?2-3?3.5;
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$649/033

Probate Code % 1433, DRestriction on appointment of guardian for
married miner (repedled) ' ' : :

SEC. " . Section 1433 of the Probate Code is rapealed.

14335 He gdoPdian shatd be appoindcd of the persen ef a mareded
3

goelk mdnsedsys and me gdardian sha:d be

# EaFrFica pofson WhHe HES Eceached £he

=i

Comzment., Former Section 1433 is superseded by Section 1450.

9697034
Probate Code § 1433 (added)

SEC. ___ . Sectiom 1433 is added to the Probate Code, to read:
+.1433. Whenever it appears to the satisfaction of the superior
court by verified application of the milmor concerned that the consent of
a parent or guardian is necessary to-permit hospital or medical care or

enlistment in the armed services for or by a minor of the age of. 16
years or over residing in the State of California and that such minor
has no parent or guardian available to give such consent, the court may
summarily- grant such consent., Ao fee shall be charged for proceedings

under this section.

Comment. Section 1433 continues former Section 1444, .

569/035
Probate Code: 2§ 1435.1-1435.18 (repealed) -

SEC. _ . Chapter 2A (commencing with Section 1435.1) of Division
4 of the Probate Code is repesaled.

Commeﬁtt The substance of feormer Chapter 2A (commencing with Sec-
tion 14353.1) of Division 4 is revised and reenacted as Chapter:IE
(commencing with Section 2250) of Division 53 (conservatorship).

Note. The text of each section in Chapter 24 of Divisicn 4 is set
out in the Appendix. & disposition table for the chapter is included in

the Appendix.



09/580

Keading of Chapter 3 of Division 4 of the Probat= Code (amended)

SEC. . The heading of Chapter 3 (commencing with Section 1436)

of Fart 1 of Division 4 of the Frobate Code is amended to read:
CHAPTER 3. APPOINTMENT OF GUARDIANS EOR HINSRE
9927901

Probate Code §§ 1436-1437 (added)

SEC. __. Article 1 (commencing with Section 1436) is added to

Chapter 3 of Part 1 of Division 4 of the Probate Code, to read:

Arricle 1. Appointment by Will or Deed

§ 1436. Appointment of general guardian by parent by will or deed

- 1436, Subject to confirmation pursuant to Section 1453 or 1454,
gither parent of a minor child living or likely to be born may appoint,
by will or by deed, a guardian of the person, general guardian of the
estate, or both, for such child to take effect on the death of the
parent appointing. . Written consent of the other parent is required 1f
such consent would-be required for zn adoption of the child and such

parent 1s living and capable of consent.

Comment. Section 1436 continues the substance of former Section
1403, Appointment of a general guardian pursuant to this section is
subject to court confirmation. Sections 1451 {(guardianship of person)
and 1452 (guardianship of estate). In the case of a guardianship of the
person, the court on confirmation applies the standards of Civil Code
Section 4600 (Family Law Act). Section 1451(a). Although the testauen-
tary appointee is given a preference for custedy under Section 4600(b)(3),
the coﬁrt retains discretion whether or not to confirm.

For cases in which consent of a parent to adoption of a child is

required, see Civil Code Sections 223-224,

969/049
§ 1437. Appointment of special guardian of the estate by will

1437, Subject to confirmation pursuant to Sectlon 1452, a person

may by will appoint & special guardian of the estate for the property of

-17-



@ minor, living or likely to be born, which the minor may take from the
person by the will.

Comment. Se tlon 143/ continues the substance of former SLction
1402, making cléar that a testawentary guardlanbulp may only be created

for ‘a uminor and elirminating the rarely used appointment by deed See

Cupp, lieCarroll, & McClanahan, Guardianshlns of liinors, in 1 Californla

Family Lawyer § 16.11, at xDB (Cal Vont. Ld. Bar 1962). 4 special
testamentary‘guafdianéhip under Section 1437 may coexist with a general
 'éuardianship; the special guardianship controls #he‘pyopertyrthus=re-

~ceived, and the general guardianshﬁé cdntrols the ba}aﬁge of the estate.
‘See Guardianship of Joaquin, 168 Cal. 4pp.zd 99, 101, 335 P.2d 507,

{1955), & guér&ianship pursuant to this section is subject to court

confirmation ﬁpon'petition. Section 1452 (guaidianship of estate}.

969/036
Heading of Article 2 of Lhapter 3 of Division 4 of the Probate Code
. (added) .
SEC. . An artlcle heading is added to Chapter 3 {cdmmeﬁcing

with Section 1440) of Part 1 of PDivision 4 of the Probate Code, immedi-

ately preceding Sectilon 1440, to read:

Article 1. Procedure

L 969/041
Probate Code o 1440 {amended)

SEC. ___ . Section 1440 of the Probate’ Code is amended to read:

1440, (a) When 4% appcafs neeassasy of eonvendesnty £he The superior
court of the county in which a minor resides or is temporarlly domiciled,
or In which a nonresident minor hias estate, may:appoint'or confirm a
guardian £o¥ n#s of fhe person and e¢state, or person or estater estate as

provided in this chapter. The appointment or confirmation may be made

upon the petition of a relative or other person on behalf of the minor,
or on the petition of the minor, if 14 or more years of age,.

(b) The cowvrt @aF Tsyge Tefkers of gﬁaféiﬁﬂSnip ewes the g—fseﬂ of
estntey 9F bathy of mevre then cpe miner upon the sawme apg::e&%éen iﬂﬁiiﬁ

dige¥etionr Hhen £hefe is an appiicstdon Loty more &han one pdseFy ke
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€Ty may peFmit 3 Joinéd oF dSepufeate bond in gueh mededpde sppiisatdens  The

petition of a nonprofit charitable corporation shall include in the caption

the name of a respomsible corporate officer. If for amy reason such officer

shoﬁld cease to act as the responsible officer hereunder, the enrporation

shall f11e with the court a HOtiCL of the name of the successor resp0151ble

offlcer and the d“te oi succession.

(c} If the petltioneL for guarnianship;‘other than for the ectate
exclusiﬁely, is a nonfelative not named in a will as guardian the
petitioner shall serve a copy cf the 1et1tlon upon the State Department
of Health and proof of sueh service shull be shown to the‘eourt at the
time of the hearing on the petition. In addit;on, a petition for guard-
ianship, ether than for the estate erclusively. by a nonrelative ndf
named in a Nlll ‘as guardian shall contain (1) an allegatlon that, upon
request by an agenLy referred to in Section 1440.}! for information
relating to the investigavrion referred to therein, the petitioner will
promptly submlt the Information requestpd (2} a disclosure of any
petltion for adoptlon of the minor who is the subtject of the guardian-
ship petition by the petitioner for guardianship regardless of when
filed; and (3) an azllegation as to whether or not the petitioner's home
is licensed as a foster family home.

{d) If the petltioner for euardianshlp files a petition for adop-
tion of the minor of whom he is seeklng guardianship after the guardian-
ship petition is filed, he shall amend the guardianship petition to

disclose such fact.

Comment. The first clause of the first sentence of subdivision (a)
of Sectlon 1440 that authorized appointment of  a guardian when it ap-
pears ‘'necessary or convenient" is superseded by Sections 1451 (guardi-
anship of person} and 1452 {guardianship of estate).

The provision formerly found in subdivisiom .(b) that related to
‘issuance of letters of guardianship for more than one minor on the same
application is continued in Secticn 1453(a). The provision that related
to a joint or separate bond is continued in Section 1480(b).

..New subdivision (b) continues the substance of the fourth sentence

of former Section. 146G0.. . . . . ) _ e
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J5/592

Frobate Code § 1441 {amended)

SEC.- - . Section 1441 of the Probare (ode is amanded to read:

.

~ 1441, before making the appeintmcaty appointment or confirmacion,

such notice as the court or a judge thereof deems rezsonable must be
given to the perseon having the care of tne minor and to such relatives
of the minor residing in the state as the court or judge deémé'propér.
In all cases notice nust be given to the parents of the minss ﬁiﬁor;'iﬁ
living, or proof made teo the court that their addresses are unknown,-or
that, for other reason, such notice cammot be ziven. otice shall not
be given to the parents or oiher relatives of & minor who has been
relinqguished to a licensed adoption agency or who has been declared free

fron the custody and control of nis the parents.

Comment. Section 1441 is amended to male clear that the notice
provisions of the section apply to court confirmation of am appointment

of a puardian made by will or by deed under Section 1436 or 1437.

) 963/ 044
Probate Code § 1443 {amended)

SEC. __ . Section 1443 of the Probate Code is amended to read:

- 1443, The probation officer in the county in which the petition
for appointment of guardian of a minor of frecmpefesnt peo¥sen 1s pending,
shall make an investigation of each care whenever he is requested so to
do by a judge of the superior court. In the event that a petition for
suardianship is filed for a minor of twc years of age or uader dnd the
~ person petitioning fer appointwent as guardian is not a relative of the
minor, the court shall require the probation officer to make ‘an investi-

gation.

Comment. Section 1443 1s amended to delete the reference to ap-
pointment of a guardian of .arn incompetent person. This part applies
only to guardianship of a minor. See Sections 1451 (guardianship of
person) and 1452 {guardianship of esrtate} and the Comments thereto.
Compare Section 1754 (appointuent of conrt investigator in conservator-—

ship proceeding).
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965/046
Prohate Code § 1444 (repealed)

SEC. . Section 1444 of the Probate Code is repealed.
,*é A Vn;cncva“ré; gumedrs o the sabdsfseddon of the supevrief ceurt
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Comment. Former Section 1444 is centinued in Section 1433.

T 969/0438

Probate Code §§ 1&50-145? {added)
SEC. . Article 3 (commencing with Section 14530) is added to

Chapter 3 of Part 1 of Division 4 of the Probate Code, to read:

Article 3. Court &Avpointment or Confirmation

§ 1450. . Ho guardian for married minor

1450, (a) Notwithstanding any other provision of this pért, no
guardian shall be appointed or confirmed of the person and estate or
person or estate of a minor who is or has been married and who has
complied with Section 410! of the Civil Code.

{b) Hothing in this sectien precludes appointment of a conservator
of the. person and property or person or properity of a minor described in

subdivision (a).

Comment. Saction 1450 supersedes former Section 1433, which pre-
cluded appointment of a guardian of a married minor solely h? reagson of
minority. Section 1450 makes clear that proceedings for a married minor
in need of protective supsrvision may be brought pursuénf to Division S

{couservatorship). See fection 17531 ard Comment thereto.
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L92f552

¢ 1451,  sppointment or confirmatica of suardian of the persoan

1451,  {a) Upon petition as provided in this chapter, ‘the court
may, when it appears neccessary or convenient, appolnt a fjuardian of the
person of @ winor, or confirm an appointment made pursuart to Section
1436, In appointing or confirmin: the guardian, the court is governmed

. by the provisions of Section 4600 of the livil! Code, relating to custody
of a minor.

(b} Sectlou 4601 of the (ivil Code applies to the award to a parent
or grant to any other person of reasonable visitation rights in a:guard—

dlanship. proceeding.

Comment. Section 1451 applies only to.a guardian of thelperson of
a minor. Proééedings:for an adult in need of protective supervisionjmay
be brought pursuant to nivision 5 (Eonservatorshi#}. - .
Subdivision (a) of Section 1451 supersedes the portions of former
Sections 1403 through 1409, ana the first sentence of subdivision {a) of
former Section 1440, that related to guardianship of the befson of a
minor. SquiviSion-(a} incdfporates'by reference Seétion QGOO of the
" Civil Code, which applies to any proéeeding vhere there is at iééue the
custody of a minor child, includiﬁg a-guardianship proceedihg, See,
e.p., Guardianship of harino, 30 Cal. App.3d U52, 038-359, 106 Cal.
aptr. 655, _ (1573). ' |
'Former Section l406 permitted a minor aver 14 years of age to
noninate a guardian, but the court had considerable latitude in a?prov—
ing or disapproving the minor's nominee. _ggg'Guardianship of Kentera,
41 Cal.2d 639, C42-644, 26: P.zd 317, _ -  (i953): Guardianship of
dose, 171 Cal. 4App.2d 677, 650-681, 340 ©.2d¢-1043, _ (i353). Section
1440€a) preserves the standing of a wiuor !4 vears of age or older to
petition a2s a party In a guardianship proceeding for appointment of his
or her own guardian. © Civil {nde secticn 4600 requires - -the court to
congider and pive due weight to the minor’s preference,
‘Subdivision (b} cosifies the rule that the court may in a guardian-
ship proceeding grant vigitation rights. See Guardianship of Ross, 6

Cal. App. 597, 599-600, 92 F. 571, (1907).



224503

: 1452, dppeintment or confirmation of pguardian of the egtate

1452, Upon petiticn-2s provided in this chapter, tue court:

{a) Zhall confirn the appointwent of a special guardian of the
astate made pursuant to Sezciion 1437 unless the court uetermices that
the aprointee is unsuitable.

{t) uay, when it appears nacessary or convenient, appoint a general
or special guardian of the =state, c¢r may confirm the appointwent of a
genaral guardian of the estate made pursuaant to Section 1435, In ap-
pointing or confirming the puardian, the court 1s to be guided. by what
appears to be for the baost interest of the minor andg, if the minor is of
sufficient age to form an intelligent preference, the court may consider
thét\preference in determining the question. Of persons équaily-enti—
tiédrin other fespects to the puardianship of the estate of a minor,
preference is to be-given as follous:

(1) Tﬁ Fhe person appointed or confirmed as guardian of the person
of the mipdf; _ - ‘

(2) fp a parent of fhérﬁinor, As between parents claiming the
guaraiansnip saversely to each other, neither is entitled to priority.

‘ ‘(3) To the persen appointed pursuant to Seciion 1436.

(A}‘To a trustee of a fund to be applied to the minor's support.

{5} To a relative of the minor.

{6} To the nominee of a person specified in paragraph (1), {(2), or

(53.

Commeat. Section 1452 apwlies only to a guardian of the estate of
a niner. Proceedings for an adult in need of protective supervision may
be brought pursuant teo vivision 5 (comservatorship).

Subdivision {(a} and the porticn of subdivision (L) that relates to
~confirmation continue the portion of the last sentence of former Section
1405 that related to confirmation of a testamentary guardian of the:
estate of a minor. Prior law was not clear vhether appointment of a
_testamentary guardian was binding on the court or was merely persuasive.
2029, at 151 (2d

e

See 3 1. Condee, California Prohate {ourt Practice

ed. 1964} 5Schlesinger, iestamentary Guardianships for Hinors and Incom-

petents, in California #ill vraftiny % 10.10 (Cal. Comnt. id. BLar 1965},

Subdivision (a) requires confirmation oi a special testamentary guardian
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unless {ae court determines that the appointee in unsaitable. Subdivi-
sion (b) perumits confirmation of a general testamentary guardian in the
court's discretion, as in the case of & judicial appointment.

Tlie first sentence of subdivision (&) continues the portion of thae
firzt sentence of foruer Section 1405 that related to appointment of a
reneral guarvdian of the estate of a minor with the celstion of laiuage
that tne court may appoint a pgeneral puardian sthen oo guardian eas been
appointed for the purposs by will or by deed.’ A zeneral puardian may
coexist with a special testamentary suardian of the estate, with the
latter controlliap the property received by will or by deed. See Guard-
ianship of Jeaquin, 168 Cal. ipp.2Zd 99, 101. 335 P.id 537, _ (19e4).
However, n0 new general guardian mey be appointed when an existihg |
reneral guardian is serving until the existing guardian is removed or
the appointment is vacated. See Guardianship of Kimball, 80 Cal. 4pp.2d
Bih, 887, 1oz P.28 61z, (1347). |

The second sentence of .subdivision (L) continues the first sentence
of former bection 1406 inscfar as it related to appeintment of a general
guardian of the estate of a minor. In determining the best interest of
the minor, the court should be gulded by the propesed guardlan's ability
to manage property as well as Lis or her concern for and interest in the
welfare of the minor.

The third sentence of subdivision (5) continues the order of pref-
erence 0f forrmer Section 1407 insofar as it related to guardianship of
the estate of a minor. Tormer Section 1407 related primarily to guard-
ianship of the person or of the serson and estate rather than to guard-
ianship of the estate onlv. Hstate of #osin, 226 Cal. App.dd 16&, 170,
37 {al. Rptv. 630, _ (ive4}. Cfection 145¢ relates solely to juardian-

shi;y of the estate. As under [ormer lay, the order of preierence is

advisory only. BSee Cupp, #elarroll, & scilanghan; Guardianships of
dnors, dn 1 California Family Lawver § 1u.20, a2t 612-:13 (Cal., Cont.
Ea. Bar 1Y962). Paragraph (1) is new, because a guardian of the iperson
and a guardian of the estate are 210 longer selected by the same criteria
under Sections 1451 and 1452, paragraph {L) i= designec to encourage’
appointment of a siagle persoun by creating a preference for th: guardian

of the person as the guardian of the estate. The second sentence of
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paragraph (Z2) continues [ormer Section 1436 lnsofar as it related to
guardianshlp of the esivate. JAppointment by a deceasec parent of a
iseneral testamentary guardian of the estate i1s advisory only under
Subdiqisiou (t}, but such an appsintwent is given a preference by para-
sraph {3). This clarifies 2 natter that was unclear under former law,

See 3 .. londee, supra L 202Y%, at l4s-152, Taragraph (&) is new. it is

derivad frow Section 3410 of the Uaiform Probate tode.

[% 1453. Reserved]
T9Ef310

£ 1454, Jwltiple guardians; multiple wvards

£454, (a} The court, in irs discretion, ©may appoint more than. one
guardian or may appoint a guardian for more than one minor on the same
application.

(b) Where two or more guardians are appointed as coguardians, zach

shall be governed and liable im all respects as a sole guardian.

Comment. The portion of subdivision (a) of Section 454 that
permits the court to appoint coguardians continues a portion of the
second ‘sentence of former Scctiom 1405, The portion that permits the
court to appoint a guardian for more than one minor on the same apulica-
tion continues a provision forwmerly contained in subdivision (b) of
Section 144G. Subdivision (b} continues the third sentence of former
Section 1405,

If the court appoints wultivle guardians or appeints 2 guardian: for
several wards, the court may.permit either a separate Lond or a joint

and several bound, Sectiaon 1480(c).

$02/911

Y455, Uho may ke aspointed guardian

E455.  (a) Eitner of the followvine may be appoiuted as guardian of
the petrson and estate, or person or estate,

{1} & natural person.

{2} A nonprofit charitable corporation incorporated in this state
whose articles of incorporatrion specifically authorize it to accept
‘appeintments as guardian and which has been providing care, counseling,

or financial assistance to the proposed ward under the supervision of a



registered social worier certified by the Loard of gehavioral Science
wraviners i this state.
{(b) A trust company, as defined in Section i07.of the Financial

Code, may wve appointed as puardiac of the astate anly.

Comment, Section 1455 continues the substance of the thirg sen-
tence of former Scction 1404 with the weletion of the referencs to
guardians of Tincompetents.  This part applies only tc :uardianship of
a minor. See Sections 1451 [guardianship of yefson) and 1452 {guardian-

ship of estare) and (omments thereto.

H92/920
Probate Code 45 1460-1463 (repealed)
SEC. . Chapter 4 (commencing with Section 14060} of Jivision 4

of the Probate Ccde is repealed.

.'Comment.r Fdrmer‘SaﬁtionH 1460~-1403, whiéh related to apﬁointment
of guardians for 1nc0ﬂpetaqt gerbons, are not continued. ﬁivision 4
applies only to guardLanshlp of a wminor. -qjc Sections 1451 (cuardian-
Shlp of pﬂrson) and 1452 (ﬂuardlaqsh1p of astata} and the Comments
thereto. ' o | o
Prcéeedings:for an adulf in nééd of protective supervislion may bhe
brcught under uivisioﬁ 5 (conservatorship). Provisions in ;ivision 3

that are bubatantlvelg similar to former Sections 1460-1463 are in Sec-

tions 1751~1754.1,

dote.. The text of each section in Chapter 4 of ivision 4 is set
[k

out ir the Appendix. Comparable prov1bluns of Bivision 5 are indicated
in a table in the Appendix, e T

PR
ProLate Code .3 F&70-1472 (repealed) .

SEC, . Chapter 5 (commencing with Section 1470) of Division 4

of the Probate Code is repeale:d.

Coument. Former Sectiongs 1470-1472, vhich related to restoration
to capacity of an incompetent adult, are not continued. DMvision 4
- applies omly to guardianship of a winor. Sce Sections 1451 (guardian-
ship of person) ‘and 1452 (guardianship of sstate) and the Comments

-thereto.
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Froceedings for an adult in need of protectiva supervision may be
trought unider tivision 5 (conservatorship). Frevisions in Tivision 5

that parallel former Sections 1474-1472 are in Section 753,

—ote. The rext of esaci section in Chapter 5 of uvdivision 4 is set
out ir the Appendix.

U43/155

Probate {ode . 1433 {ameaded)
- SEC. . Section 1480 of the Frobate Code is amended to read:

1480. (a) Before the order sppointing a guardian takes effect and

before letters issue, the person aproiluted must take an oath, which must
be attached to or eudorsed upon his the letters, that e the person will
perform the duties of h4s the office as such guardian according to law
and, except as otherwise provided in Section 1480.¢ and elsewhere in

this division, must furnish a bond to the wa¥dy with ward as provided in

subdivision (b).

{b) The boﬁ& shall nave two or Lore persons or an authorized surety
company as Sdrety,“to be approved by the judge 1f the surety is not an

authorized surety esepasyy sue company. The bond shall be in such sum

as required by the order, which sum shall be not less than twice the
value of the peéersonal property and twice the value of {he probsble
annual rents, issues and profits of all property belonging to the ward
or, witen the bLond is given By an authorized surety company, not less
than the value of the personal progerty and the probable annuwal rents,
issues and profits of all property belonging to the wardsy asd ward. The
bond shall be couditioned that the guardian will faithfully execute tha

duties of h#s the trust according to lau.

{c) If tiie court appoints rore than one puardian, or appoints a

guardian for more than one minor, the court may provide that the bond

shall be separate or joint and several.

Comment. Section 1480 Is amended to divide the former section into
subdivisions {a}) and (&), to add subdivision (¢}, and ro make other
technical revisions. Subdivision (c¢) continues a porticn of the second
senteqceiof former Section 1433 (relating to coguardians} and a portiom
of a provisjon_formerly found in subdivision (b} of Section 1440 (relat-

ing to more than one guardianship in a single petition}. The language
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formerly found in Sectioun 144G{(k) ias been revised to authorize a joint
and several boud rather thar g “joint” bent: as {oroerly providea. TFor

r

srovisions. authorizing the aprointment of nere than ong juardian, or a

cuardian for more than oue minor, see Szction 1454.

0%/5%3

Frobate {ode I 1482 (added)

SEC. . Secrion 14IZ is adced to the ¥robate lode, to read:

1432, (a) As used in this section:

(1} TAccount in an imsured savinays and loan association” means one
Or core accounts in one or were insured savings and loan associations
and has the same meaning as in Section 1314,

(2) "Bauk" means one or more banks in this state.

(i) "Trust comwany’ means one or more trust companies autherized to
transact a trust business in this state.

(b} Hotwithstanding any other provision of tais part, in any pro-
ceedings for the determination of the anount of bond to be required of a
suardian (whgther at the time of the appointment or subsequently}, when
it appears that the esstate of the ward includes money or securities
which héve been or will be depositad in z Lank or trust company, or
money which has been or will be invested in an account in.an insured
savings and loan association,; upon concition that such money or securi-
tie; will not be withdrawn except on authorization of the court, the
court may in its discretion order such money or securities so deposited
of such money so invested, and may excludc_sgch_deposited or invested
prqperty_from,the computaticn of the -ameunt of Lhe. boud, or may reduce
the awmount of bond to be required with respect to such money oOr .securi-
ties to such amount as tne court deems reasonable. 1ae petitiomer for
létters of guardianship mavy (1) deliver to any bank or trust company any
such mbney or securities in his possession, (2) Jdeliver to any insurcd
savings and loan association any such money in his possessicn, {3) allow
a bank or trust company to retaip any such money or securities already
in its possessioun, or (4) éllow such association to retain any such
money already invested with it. 1In any event, the petitioper shall

gsecure and file with the court a written receipt includiug the agreement



of the bank, trust company, or association that such mouney or seeurities
shall not be allowed to be witharawn except on autaoriz.ition of the
court. .In so0 recelviny and retainiag such woney or securities, the
bank, trust company, 0c¢ association shall be protected to the same
extent as thoegh it had received the money or securitiss from a person
to whom lettors of guardianship had been issued.
(¢} If the estate does not exceed ten thousand dollars (510,003},

he court may require that the money in tne estate we ucposited in a
bank or trust company or te invested ie an account in an insured savings
and loan association subject to withdrawal only upon the order of the

court. In such case, no bond shall be required of rthe guardian.

Comment. Scction 1452 coutinues former Section 1405.1 and the

fourth sentencs of former Section 1445,

9924023

"Probate Code § 1500 (amended)

SEC. .  Section 1500 of the Probate Code is amended to read:
1500. (a) Every guardian of the person has the eare and cuatedy

care, custody, and control of the person of his ward the ward, ané ehe

Hanagement of his estafcy 6F fhe eare ahd castedy of £hc persen vf pis
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Comment. Section 1500 1s awmended to delete the provisions relating
to termination of guardianship and the provisions relating to guardian-
ship of an incompetent person. Chapters 1 {commencing with 4ection
1530) and @2 {commencing with Ssction 13307 concerrn discharge of a
ruardian and terminatioa of guardianship. 2An adult or married minor in
need of protective proceedings is poverned by -sivision 3 (cohservator-
ship). Bee Szction '1751.

The former language of Section 1300 that full powsrs of the guard-
ian would continue ''until legally <discharged” was incorrect and is not
continued. §gi, ¢.g., In e kstate of Curtis, 121 cal. 468, 475, 53 P.
936, - (18ts The words “and control" ar: added to subdivision (a)

-tO'confbrm.to the language of Section 1831 {(comszrvatorstdp). This

addition makes no substantive change. 5See W. Johnstone & G, Zillgitt,

California Conservatorships . 3.3, at 152-153 (Cal. Coat. L&£d.- Bar 1968).
rlothipg in Sectieoan 15300 precludes appointment or confirmation of
the same person as guardian of both the person and the estate of a

minor. See Section 144C(al.



2927935
Probate Code ., 1500.1 (repealed) -

HBEC. - - . v Suzetion 1504.1 of the Frobate Jode 15 vepealed.
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Comment. Former Section i5G3.! is oot continued, it apparently
related only to guardianship of an incompetent nerson. For comparable

provisions for couservatorships, see Section 1831.1,
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Probate Code . 150U.7 {repealed}

SEC. . woaction 15490.Z of the rrohate Zode 1s repealed.

13982  Eo¥ sil ponrdisnships oseablished prdor to the effessdve

Lu bw Ehis divisien acebbes 3£ the 3520-36 <esuiay
(&

ut
o
i
4
qa
tn
i
=
f
48
T
il
e )
(]
iF
n
jas

fogoton vf Fhe Legislatu¥os Fevicy pofsaant €8 ke fexrps 2F Leceien

15001 shet: éommence af the fdme £ the nest Firaneist accoantdnss baf

a

i1 432 cases within thrfee Fee®s frop the 2ffeesdive datce of sueh amend-
mentss

Comment. Tormer Jection 1300.. is not continued. ILor cowmparable

provisions for comservatorships, see Section 1851.2,

942/534
Probate Code . 1501a (amended)
SEC. - Sectiop 1501a of the Trohate Code is amended to read:

1501a. Every guardian must promptly pay wage claims of not exceed-
ing six hundred dollars ($60U) to each claimant, for work done or ser-
vices rendered for the ward within ¢0 days prior to the date the peti-
tion fér the appointment of the guardian was filed, before tﬁé clalm of
any general creditor is paid. If tnere is insufficient money with which
to pay all labor claims in full, the wmoney available must be distributed
among the claimants in preoportion to the amount of their respective
claius. If a guardian neglects or refusges to pay such preferred labor
claims, as provided in this sectiow the court shall 6rderiﬁém the guard-~

ian to do so upon the inforwal application of any labor claimant or

o

his assignee or representaiive. Toe suardian shall have the right to
require sworn claims to be presented and shall have the rizht to refuse
to pay any such preferred clain, either in whele or in part, if ke the
guardian lias reasonable cause to believe that such claim is not valid
but must pay any part thereof that is wnot disputed, without prejudice to
the claimant’s rights as to the balance of b4s the clais, and withhold
sufficient money to cover the disputed portion until the claimart in
question has a reasonable opportunity to establish the validity of
his-ggg'claim by court action against the said guardian, either in

kis the claimant's own name or througn an assignee.
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wothing in this section contained sitiall ba comnstrued to require the
vayment of such preferred labor claims if the assets available are in-
sufficient, in the opinion of the court, to vrovide for the reasonable
curreint needs of the ward znd fhe Hi%eAiﬁé;uf “innr ehtddren eof those

legally entitled to support and maintenance from the ward, provided,

liowever, that all wages earned within 30 days prior to the date of the
filing of the petition for the appointment of the guardian shall be paid

out of the first available assats.

Comrsznt, Szetion 1501a is amended to substitute a general refer-
ence to persons the ward is ocligated to support for the reference to
wife and children. Cf. Section 15533 (comservatorship). - married minor
in need of protective supervision is governed by Jivision 5 {(comserva-

torship). oee Section 1751,

992/935

Probate Code ., 1502 {amended)

SEC. . .Section 1507 of the Probate Code is amended to read:
1502, Every guardian of an estate must manage it frugally and
without waste, and apply the income, as far as may be necessary., to the
~confortable and suitable support, maintenance and education of the ward

and h%d Fawmizyy those lecally entitled to support and maintenance from

the ward, if any; and if the income is insufficient for that purpose,

#e. the juardian may sell or wortpgage or give a deed of trust upon any of

the property, as nereinafter provided. ‘lien a guardian lLas advaunced,
for the suitakhle support, maintenance or education of h#s the ward, an
amount not disproportionate to the value of the ward's estate or his
condition of life, and the sane is uade to appear to the satisfaction of
the court, oy proper vouchers and proofs, the guardian must be allowed

cradit therefor in his the settlements.

Coument. Section 1502 is amended to substitute a general reference
to persons the ward is ebligated to support for the reference to family.
CE. Sezetion 1355 (conservatorship). & married minor in need of protec~
tive supervision is governed by Livision 5 (couservatorship)}. ‘JSee

Section 1751,
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- ¥52/38

Probate'tode 1505 (repeale&}

SEC. . Section 1505 of the P'robate Code is repealed.

1585+ If 3 posvdian des been ﬁpﬁéiﬁ%eé aver £ho esigte of 3 gpeuse
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Comment. Former Section 1305 is not contirued sincérincompetency
iz nofzground for appointment of a guardian. an adult or married minor
in need of protective supervision is governed by Division 5 (conservator-
ship). ¥or comparable provisions for conservatorships, see Lection 1837

{support of conservatee notwithstanding liability of another).

05161 , -

Probate Lede © 1521 {added)
SEC. __. Section 1521 is added to the TFrobate Code, to read:
1521. The authority ef a guardian is not extinguished or affected

by the marriage of the guardian.

comment. Section 1521 countinues former Section 14ld.

Aalé2

Probate Code 5 1529 {(repcaled)

SEC. . Section 1529 of the Probate Code is repealed.
1525 The proviziens af +this epaptor and Chapeer o L{eommeneing with
Section +85+> of SBdvisdon & shsll appdy £6 DEOPerty ownrd py husbine and

wife Ay compuntty p¥opePty of owhet by husband ene vife o vdiher of £hen
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Comment. The substance of former Section 1529 is continuwed ia Sec~

tion 1850.



wBina

Frobate ¢ode o« 13530 {amended
i

SLC. Saction 1530 of the itrobate Code is amended to read:

153.. If the income of an estate under guardianship is inguffi-~
cient for the support, maintenance and education of the ward or of such

]

fumtdy @z he persons as the ward is legally obllgated to

tF

penbers af hid

support and maintain, including R4s the ward’s. care, treafmesat and sup-
cort, if coafined in a S+ate state hospital fer¥ &he dussaes.in. this
state, or if the persanal gstate and the. income from the:yeal estate is

insufficient to pay h#s weptsy the debts of the ward, or. if it dis for

the advantape, benefit, and best interests of the estate or ward of of
such-memperof his femidy as e persons as the ward Is legally bound to

suppert and maintain, Afs the guardian may sell any of Hés_the real or

personal prepertys property of the <ard, or mortgage or pive a deed of
trust upon any of his the real property for any of such purposes, sub-
ject to authorization, confirmation or direction by the court as here-

inafter provided.

Corment. 3Section 1530 is amended to substitute a general reference
to persons the ward is obligated to support for the reference to members
of his family._nggL Section 1835 {conservatorship). 4 married minor in
aneed of protective supervision is governed by Division 5 (conservator-

ship). BSee Section 1751,

Veles
Probate Lode # 1536 {(amended)

SEC. __ Section 1536 of the Probate Code is amenued to read:
1536. The puardian must apply the prbceeds of sale to the purpcses

for which it was wmade, as far as pecessary, and put out the residue, if

any, at interest, or iavest it in the best manner in his the guardian's

power, until needed for the support, aaintenance or education of the

ward or nis famidwy those legally entitled to support anc sidintenaace

from the ward, or the payment of debts, at which time the capital may be

used for that purpose, as far as necessary, in like manner as 1if it had

bean personal estate of the ward.
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Comnment. Section 15336 1s amended o substitute a general reference

T

to persons the ward is obligated to supsport for the reference to his
family. Cf. Section 1855 (comservatorship). & married winor In need of
protective supervision is governed Ly tivision 5 (couservatorship). See

Sectionn 1731,

dales

Probate Code . 1537 (amended}

SEC. __. ‘ection 1337 of tha Probate Code is amended to read:

1537. lhen sz Fnecensetont werd is beand by = conerscE in wrde-
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ins €6 eeﬁve'
aF cﬁcéuﬁ:& BY hIe ﬁfﬁéeecssEf En wapte¥oely oF Vhoe & miner wardrhas
succeeded to the iﬁterest of a person bound by a contract in writing to
éohvey any real Property, the court uay autherize and direct the guardian
of ks Egg_estate to convey tne property to the person entitled thereto.

The proceedings to obtain such an order and the proceedings thereunder

i

must conform; as nearly as way He, to the provisions of this code concerniag

f

conveyances by administrators of property contracted toc be sold by their

decedents.

Conment. Sectiqn 1537 is amended-ro delete the reference o an
incompetent ward. dhis part applies only to guardianshi; of a wminor.
§E§_Sectioﬁs 1451 {guardiansuip of person) and 1452 {guardianship of
estate) and Comments theretc. Pursuant to Saction 1452, however, these

provisions mayv be applied in couservateovsnip proceedings.,

JB166

Probate Code § 1537.5 (amended)

o
[

EC. . Sectien 1537.5 of the Yrobate Code is amended to read.
1537.5. 1f =2a ihﬁémﬁcitﬁ% @¥ a ninor ward iz in possession of, or
holding Eitle to. real or personal property which, or sowe interest in
which, is claimed to belonf to anotner, fhe couri may duthorize and
direct the guardian of n¥= the estate t¢ convey the roperty (o the
persoh entitied thereto. The preceedings to ob;ain such order and the
proceedihgé.theréunde; rmust conformn, as ne2rly as may be, to rhe pro-
vision of thi; codé concerning convevances by executors or adminis-
trators of'property clained to beleng to another,

-
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Comment. Section 1537.5 is amended Lo delete the reference to an
incompetent ward. This part applies only to guardianship of a minor.
Sge Sections 1451 {guardianship of person) 3nd'l£52 {puardianship of
estate) and Comments thereto. Fursuant to Section 1452, however, these

grovisions may be applied in conservatorship proceedin:s.

Celéd
robate Lode , 1540 (amended}
SEC, . - Sectiom L540 of the Probate Code is amended to read:
1340, ‘iMheh property can be exchanged to the édvantage and best

interests of the ward and such swerbess of his £awmdidy &e-Hé pEersons as
Egg_gégg is legally bound to support'and”maintéin, atter heéfiné.Eefore
the court, cbnvefances to affectuate such exchange way be exeﬁu%gd to
the person with whom such eéxchange is made, by the guardian.‘ Thé pro-
visions of this code governing exchanges of-pfoperty by administrators
shall apply to and govern exchanges of property by guardians so far as

applicable.

Comment. OGection 1540 is amended to substitute a gensral reference
to persons the ward is obligated to support for the reference to members
of his family. Cf. Section 1355 (conservatorship). A married mineor in
need of protective supervision is governed by Jivision 3 (conservator-

ship}). See Section 1751.

UGIED

Probate CLode 5 1554 {amended)

SEC, . Section 1554 of the Frobate Code is amended to read:
L5354, o account of the zuardian of aw incempetent pe¥sen a minor

ward who is or has been during the guardianship confined in a state

" hospital in this state shall be settled or zllowed unless notice of the
timé and place of hearing and a copy of the account have Leen giﬁén to
the Lirector of ealth at hig office in Sacramenfo atrieast 13 cays
before the hearing. The statutce of limitations shall not run agéinst
any claim of the State Ucpartment of liealth against the estate of the

ineempetene ninor ward for board, care, maintenance or transportation if

the account is settled without siving the notice prescribed above.

~37-



comment. Scction 1554 is amended to substitutz the term "minor
ward' for the term 'incompetent.” This part applies only to guariian-
ship of a winor. J5See Sactions 1451 {suardianship of perscn) and 1452
(puardianship of estate) and Lemmeats thercto. For comparable provi-

siovns for conservatorship, see Iection L1205,

BES R

Probate Code : 1554.1 (amended;

SkC. _ . Deoetion 1554.1 of the Probate Uode is amended to read:

1534. 1. If the #svane or fneompetent doFsen ninor ss/ara is no
longer confined in a state hospital, the Attorney Jeneral, upon ascer-
talning the facts, may file a certificate to the effect that the ward is

tutay state, and wailve the giving of further

>

not indebted to the

notices or accounts.

Lomment. Section 1554.]1 is. amended to substitute the term “uninor
ward” for the term "insane or incowmpetent person.'' This part applies
only te guardianship of a uinor. GSee bGactlons 1451 (guardianship of
person} and 1452 (guardianship of estate) and Couments thereto. For

comparable provisiowns for conservatorship, see Section 1%06,

98170
Prozate Code . 1555 {amended)

SLC. . Section 1555 of the Probate Lode 18 amended to read:

he Eeiation of & gusraian and ward by

1l

1555, 3he #cEtiination of

the deatn of cithey saatcafan oFf ware ofF by the ward asdefniws nte
neteEdsy oFf beinp Fostored fo eapaesiy cshali net eamse Fhe €ours £v tese

jurisdiction of the procecding foF fhe purpose of Settding the atceunts

elr

$f the guaFstanr
fa) If the guardian dies or becomes incompetent, h#s the account

may be presented by hfs the guardian's personal representative and upon

petition of the successor of =uch desesses eF imeempefent. the puardian,
the court shall compel the guardian's personal representative sf
the decrmases 9¥ dncompeient fuareian to render swel the account and

sust shall settle szsek the account as im other cases.



(b} Z# +he event If the guardian dies or becomes incompetent and
there is no cxcendsty ddministrztery er¥ jorsonal reprasentative appolnt-

ed for #4s the puardian's estate, or he if tihe puardian sbsconds,

#henm the court may coumpel the 2ttorney f£or sSueh absSeoadingy desensed

e¥ incewpctent the zuardian or the attorney of record in the guardianship
preceedingy proceeding to render an account of the guardlanship to the
extent that the attorney has inforwacion or records available te kim for
the purpose. Tae account of the attornay nsed not be verified. A fes
shall be allowed to the attorney by trna court for this extracrdinary

Ful Bl = i e 2 L ; 3
£ - Errdg sfefrsn —ReFISHRST

tat

service, For the suFpeses s epfesuntaEives
shail faelude @ gesvdion and conservakes~

{c) As used ir this section, 'personal reépresentative’ includes an

executor, administrator, geardian, or congservator.

Comment. The first sentence formerly found in Section 1555, relae-
ing to jurisdiction of the court on termination of guardianship, is
superseded by Sectioms 1590 and 1551. 'The other chauses io Section 1535
are tecanical. TIfor comparable provisions for congservatorship, see Sze-

tion 1%07.

85171

Probate Code 3 1557.1 {amended)

SEC. __ . Sectiom 1557.1 of the Probate Code is amended to read
1557.1. Ou the application of the guardian, the court may au-
thorize the guardian to purchase or join with *he speuse of £he watrd
e® with any other person or persoms in the purchase of real property, or
some. interest, equity or estate therein, in scveralty, in conmon, s
wemmurityy oF in joint tenancy, or ocherwlse, for cash or upon a credit
or for part cash and part credit. Lpon the filing of the application,
the,clerk shall set the sume for hearing Ly the court and shall give
_notice thereof by causing a anotice to he posted at the courthouse of the
county where che proceedirg is pending at least five davs refore’ the day
of hearing in the:ranner prescribed in Section 1200 of this cede. At
least five days before the day of ‘hearing, the guardian shall cause a
copy of the notice to be given io all persons who ha?é'requested special

notice in the manner prescribed in Soctionm 1200 cof this code.  The court
P
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or judge may order the notice to be given for a shofter ﬁeriod or dispensed
with, - At the hearing the court shall prbcéed to hear the application

and agy objection theretn that wmay be presented and say require such

- additional proof of the fairness and feasibilify of the transaction as

it deems proper and may inquire into thne terms of the purchase. If?

after such hearing, the court is eatisfied that it will be té the advantage
of the ward or those whom ke the ward is legallyjbound to suﬁport to

‘enter Into the proposed purchase, it may make an br&er-aﬁthorizing the
guardian to consummate such purchase on bzhalf of the wérdran& fé execute
all necessary instruments and cowaitments to consummate the transaction,
and such order may prescribe the terms upon whico the purchase shall be

made.

Comment. Section 1557.! is amended to delete the refarence to a
spouse of the ward and teo purchase of real property in commﬁnity. A
married minor in need of protective supervision is soverned by Division
5 (conservatorship). See Section 17531. Fursuant to Section 1852, Sec~
tion 1557.1 may be applied in conservatorship proceedings and, when so
applied, the language 'or otherwise” is Sufficientl§ broad to include

commurity property.

S8172

Probate Code . 15355 (repealed)
SEC. __. Section 1555 of the Probate Code is repealea.

+554:  Sn Ehe spprieaszen of fhe posvdian oF Aext of hin of am
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Towed Sadd nest 8 kips had sate Us¥E Leen of Sounns mEnds  Jebdge sd Lhe
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of shis eoger Hhes fhe wasd £5 oF has beeny duriss Ehe suavdianubine
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of the petition neSE be given £6 toe Birceier af she Shate JepaFifesE &
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Comment. Former Section 1538, which applied to guardianship of an
adult, is superseded by Sectioms 1661 (Uniform Veterans' Guardianship
Act) and 1856 (couservatorship). This part neow applies only to suardi-
anship of a minor. See Sections 1451 (guardianship of person) and 1452

(guardianship of estate} and Comments thereto.

5173

Probate Code , 1559 (repealed)

SEC. __. Section 155% of the Probate Code is repealed,

t5549r <§é7 dpen £he seEitement of any acesunts £ sppeary LAt Ehe
estate of fhe ward hee been enidFesy exhausted th¥suph expensitores nade
for the benefif of the WaFd of In fhe nansgedent of hio estate and duch
expenditufes asc appfoved b5 the <ou¥ty the eedrt upes the sessd emens af
the ceeeunty shatl orcer the swardianship 5% the estate of the ward
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Comment, Former Section 135Y, raquiring termination” of a guard-
ianship of the estate when the ward’s estate has beea entirely exhausted,
is not continved. Section 1590 permits the court to termindte a guatd-
ianship whenever the suardianship is no longer necetsary or convenient.
The court thus has discretion to terminate a guardianship of the estate
under circumstances vhere termination would have been reauiréd by former

Section 155%4. .

‘Yote, The Commission®s comsultant, .'r. Elmore, is opposed to the
repeal of this sectiom -on the basis that (1} terminatliord should be manda-
tory when the estate is entirely exhausted and (2) under the section, a
petition for termination is unnecess ary and 1t way be dome on an account-
ing.
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G174

Frobate Code , 1561 (repealed)

SEC. . Secticn 1241 of the Probate Code is repealed.
+06t,  UHeross stheseise ordefod by the evu¥dr £ an aduld ward

shatE at any $tme durdng the Sontisdance ef €ht guay=idpsnip be ed-
pleyedy his wages o zalasy fv¥enm soch etployment chait not be part of
+he zusrddansnip eseste and the fuardian shkall met oo acecunsabis
therefofs and Sueh wapes snd salarics shall be paid €8 the ward dqnd
shedi be subject £ his contfol to the Same oxtent s iF the gusFd-
Fanship did wet wxdstr Loy such srder shali be pindins en the wardts

capteyes ondy 21ffes notiee theresf 5 hims

Cormment. Former Section 15061 is not continued, This part applies
only to guardianship of a minor. 3ee Sections. 1451 {zuardianship of
person) and 1452 (guardianship of estate) and the Comments thereto. Vor

the comparable provision for conservatorship, see Section i%21C.

03350
Probate Code 5 1570 (amended)

SEC. __. Sectiom 1570 of the Frobate Code Is amended to read:

1573, (a) The superior court may appoint a guardiam of the person
and estate, or person or estate, of a mwinor e# inceompetfent pefsesn
who resides out of the state and who is within the county; or who has
estate within the county, ami who Lias no guardian within the statey
upen pefitden oF guay Felafdive o FEiena of saeh peresnr A winoeT wayy if
he 2a i35 veazs of sac o aidess setitdon fe have o auardisn eppuinted
fo¥ himselfs state.

+£ #he npontezidest ward £ ap fncompeicent perssky fhe apoetnémens
shatl pe nade in ecomsliance whth boedien 1456L of shis ceder IT£€ Ehe

be =gde in eompiidnee

H.l

nonresident ware 5 a wincey e appointmest shad
wieh Seeticr st af this ceaer

(b) The appointment way be wmade agpon the petition of a relative orx

len: . e mino or, i ¢ minor is 1 e or old2r, u
friend of the minor, or, if the mi is i4 years of age or olaor on

petition of the miror.

(¢} Before the appointment is made, notice shall be yiven as pro-

vided in Sectien 1441,
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(4) The guardianship which is {irst granted of a nonresident ward
extends to all the estate of the ward within this state, and the court

of no other county has jurisdiction.

VCOmment. Section 137 is arended to delete the referemces to an
"inconpetent person, This parTt applies only te guardianship of a
zinor. Ssge Sections 1451 {ruardianship of person)} and 1452 (guard-
ianship of estate) and the Lomments thereto. l!roceedings for appoint-
ment of a conservater for a nonresident acult nay be brought under

Mvision 5 (conservatorship},_ ree Sectiom 2051.

16/896

Probate Code [ 15380 (amended)

SEC. _ . Section 1580 of the frobate Code is amended to read:

1580, / guardian however appointed may bé removed by the court,
after notice and hearing substantially as provided in Section 755
v ghiz cedey 1755, for any of the following causes:

(1} Tor waste or mismanagemant of the estate, or abuse of his
trust;

(2) For failure to file an inventory or to render an account withir
the!time alloved ky law, or fur continued failure to perform his

datdess the duties of the office;

{3} ¥or incapacity to perform bis the duties of the office suit-
ably;

(4} For aross immorality or conviction of a felony;
: {5) For having an interest adverse to the faithful performance-of
his the trust; o

{(5) Ia the case of a guarﬂian of an eétate, for insblvéﬁcj or
bankruptcy, ' " I

{7} Vhen it is no longer necessary that the ward should be under
guardianship, or o

{8) In any other case in which the court shall in its discretion
deem such removal to be in the best interests of the ward provided, in
considering the best Interests of the ward, if the guardian was ap-
pointed by will or deed, the court shall take that fact into considera-

tion.
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5% in the case of & swsrdisn of the persony failure re eompiy
FEEh the pFovisicons of Seedden 1586+

Comment. Section 1580 is amended to delete subdivisiom (%) in con~
formity with the deletion of the second paragraph of section 1539 and to

make other technical revisions.

05351

Probate Code . 1582 {atiended )
SEC, . Sectlom 1582 of the Fvobate Cude is amended to read:
1582. a) Auy guardiaznr may resign when it appears proper to allow

ef a it,

M
He

H-
P
M

and wpon the Festzpustsew oF Tomavd

(b} Upon the occurrence of any vacancy in the ecffice of guardian,

the court may appoint another in kds the suardian's ;lace, after notice

and a hearing as In the case of an original appointment.

Comment. Section I582 is amended to conforw its language to Sec—
tion 1954, ‘ihe broader language includes authority for the court to
appoint’ a successor ugpon the death of the'guardian. The death of the
guardian terminates the relation of guardian and ward but does not

termiriate the pguardianship proceeding. Section i391.

03352
Probate Code . 1590 (amended)

SEC. . Gectlon 1580 of the Probate (ode is amended to read:

1520, 3 Wherc the sppodntment of o audtdian van sade getedy
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€2+ IF the mpsodndment 95 4 Susvdisw is made Sedoly beeawse of the
wardls mimerity the zusrdizushiz 45 torsdnsted by his attadunivs majord-
t¥= .

(a) 4 guardianship of the ;erson and estate or person or estate of

a minor terminates when the winor marries, attains wmajoriry, or dies.

€37 (b) Tu all other cases the guardiamship is terminated only by

order of the court upon application of the guardian or the ward, after

A



such notice to the other as the court of 4adee may reguie; oF by
restoratden of #he ward fe espucity purSuant e Chapler 5 {oommensing
vith bectdenr 34765 of this divisseny Tnichever shall eesur £i¥se. uay

require, The court may wsake awn crder terwminating the :uardianship vheo=-

ever the guardianship is no longer necessary or coavenient.

{c) Termination of suardianship does not divest the court of juris-

diction of the proceeding,

Corment. Subdivision {(a} of Scction 1590 continues former'sﬁbdi—
visions (1} and (2}, relating to termination of guardianship when a
minor attains majority. The winor attains amajority upon reaching i85
years of age. See Civil Code . 5. Subdivision (a) also codifias fhe
rule that death of the ward terwinates the guardianship., See In re
Estate of :lelley, 184 Cal. 448, 450, 124 P, 4, (1320} EE:ES Estate
of Livermore, 132 Cal, 99, &4 P. 113 (1901). Former law provided for
termination of guardianship of the person but not guardiaaship of the
estate of a minor upon marriage; subdivision (a) provides for term—-
ination.of both. Cf. Section 1430 (zuardian may not be appointed for
married minor).

Zubdivision (L) continues the [irst portion of former subdivisien
{3} Lut deletes the provision relating to restoration to capacity under
Chapter $ since Chapter 5 is repealed. The last sentence of subdivision
(b) is new; it makes clear that the court hag discretion teo terminate a
guardianship when the conditicons warranting its creation no longer
exist. See Sections 1451 (guardiamsiip of person) anc 1432 {goard-
ianship of estate),

- Subdivision {(c) supersedes language-formerly found in-the-first
sentencé of Section 1555. .lLpon termination of guardianship, the court
retains jurisdiction not only “for the purpoese of settling the-accounts
of the guai.lian” as formerly provided io Section-1535. but also for the
ﬁurpose of appointing a successor guardian after the death, resignation,
or removal of the original guardian. GLie Sectlom 158%2. ‘'the guardianm -
remains charged with the care and preservation of the guardianship
és;ate until discﬁérged b? the court pursuant to Sectiom 1003, 1in re
Estate of Kelley, .184 lal. 448, 450, 194 o, 4, ___ (1920). See also

Section 15%3. The court may make other “appropriate orders relating te
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the ﬁdmivistratiOq of the ruardianship csvate. Fartford feccident & In-
uennlty Lo. V. Lrawforu} ?*4 w2l Appodd 557, 501, 22 {al. vptr. 424,

C(1961).

00354
Probate Lode . 1591 (cmended)

SEC.'”_. Section 1591 of t e Probate o is amended to read'

1591. (é} ThL death of a uard;aﬁ termlnatab the Leiatlon of

cuardian and ward but does not terminate the guardianship proceeuing.

(b} Ir the d=ath of one or two or wore joint guardiams, the powers
continue ir the survivor ULtll a further afHolntuent is made by, the

court.

-Comment._,Subdigision {2) is added to Section 1521 to preserve the
portion of the first sentemce of Lection 1555 that related to termina-
tion of the guardian and ward relatiom on the death of the guardian.

_ Subdivision (a) codifies the rule of Istate of iims, 202 Cal. zpp.2d
332, 337-333, 20 Cal. uptr. 667, _ {1962), that death of the guardian
.does uot terminate the pguardiaunship proceeding. The court retains

jurisdiction to appoint a successor guardian. Sectiom 1582. - -

.. o . , -93355
Probatu Lode § 1606 (regealed) . — -

SEC. - Section 1606 of the Probate Code, as enacted by Chapter
281 of the Statutes of 19 31, is repealed.
| 31686 Fhen aes anHe&' o Syesizsily presey tvtc 4+ this divistens

practice and procedere snc the making and enesy aé u%éazﬁ aneer this

aiwdiaden 3h=il be Ha%cru_e by £he Fevisians 6f Siziaisn I af +£hds
tudes 59 Tar as thes afe %Fpiié&h%t?

Comment, The substance of former Section 16046, as saacted Ly Chap-

ter 281 of the Statutes of 1931, ic continued in Section [405.

83506

Probate Code i 1606 (repzaled)
SEC. . Section 1606 of the trobate ode, as enacted by Chapter

1357 of the Statutes of 1%7(, is repealed.

MYy

16867 In aay preceeding FoF the sppedntmeni of s passdian for £he
pargon sfd cstafe of pofsen o estate 8F 88 atiesed incompetent Person
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Commeni. The substance of former Section 1607 is continued in

Section l40€.

CE8/835

Probate Code © 1631 (amencoed)

S5EC, . Section 1831 of the Probate Jode is amended to read:

-

1631, 2= appest f¥es an e¥der appotniins 3 zuardian fer an facom-

i

petent pefsod ShETT SE&Y the péwe?d ¢f the pusrdian, excepr thaty for

(2) Except E;_providéd iu subdivisions (t; and (c), ig_proceedihgs under

[#1]

ithis part, an appeal from any judgment, order, or decreée shall stay the

operation aud effect thereof.

{b} For the purpose of preventing injury or loss to person or prop-
2rty, the trial court mekins the appointsE-snt nay direct the exercise of

the powers of the guardian, or may appoint a temporary guardian to exer-

cise such powers, from tiwe to time, as though no appeal were pending,

and all acts of the guardian or temporary guardian pursuant to such

direétions shall be valid, irrespective of the resuit of the appeal.

(c) In proceedings for guardianship of the person of a minor, the

provisions of Section 91/.7 of the Code of Civil Procedure apply.

Comment. Sectiom 1631 is amended to broaden its application té
appeals in all proceedings under this part. Tor a comparable ﬁrovision,
see Section 2102 {conservatorshi;}.

Subdivigion ()} recognizes ths effect of Zection 217.7 of the Code
of Civil Frocedure, which applies tc proceedings that affect the custody
of a minor child, including guardianship proceedings. Zee § &. "Mitkin,
California Procedure, Appeal ¥ 151, at 4145 (2d ed. 1571). Gection
#17.7 provides that, with certain excepticns,‘the perfeciing of an .
appeal does not stay proceedings in the trial court that affect the‘

custoady of the minor,

$93/314

Probate Code . 1540 {chapter headipng}

S5EC. . The chapter heading for Chapter 14.5 (commencing with
Section 1640} of Division 4 of the Frobste Code is- amended to read:

CHAPTER 14.5. SBE€IAL THEUPORARY GUARDIANS



Comment. The word “temporarv’ is substitured for “special™ in the
heading of Chapter 14.5 to conform to the usage in Livisions 4 {;uard-

lanship} and 5 (conservatorsnip). See Scetioans 1435, 2201.

3%/315

Frobate Code . 640 {(awmended)
SEC. - Section lu4D of the Probate-Code is awended to read:
1640, O and after the filing of a petition for the dppointment of
a guardiansrthe court, with or without notice as the court oF Fadge
may require, upom a verifiec petition establishing good cause therefor,
and filed by any person entitleé to apply for the appointment of a
e

guardian, way appoint a speetai tenporary ,uardian of the pergon and

estate or person or estate of any persem minor to serve pending the

final determination of the cour: upon the petition for appointment of a

guardian,

- Comment. OGection 164C is amended to substitute the Cern "sdnor”
for the term "person” simce this part applies only to gdardiaﬁéhip of a
minor. 'Zee Sections 1451 (guardiaiiship of person) and 1452 {puard-
ianship of estate)} and Comments thereto. cuthority is also added for
the appointment ot a temporary guardian of the person to correspond to

the conservatorship provisions. Iee Section 2201.

954316

Probate Code . 1641 (technical amendment}

SEC. . Section 144! of the Probate Code is amended to read:
It41. Such epeefas temperary puardian shall be issued speedal
temporary letters of guardianship upon posting bond as in the case of a

guardian,

Comment. See Comment to chapter heading.

582/942

Probate Code . 1642 {(amended)

L SEC. . Section 1642 of the rrobate Code is amended to read:
1642. 2 gpeetat temporary zuardilan shall have only such power and

authority and only such duties as may bé'ﬂecessary to provide for the




protect the property of the ward frow loss or injury, and such other
powers and duties as may be ordered hy the court in the order of ap-
pointment, or by subsequent order wade with or without notice as the

court or judge may require.

Compent. Section 1642 is amerded to give the temporary guardian
power over the person of the ward when ordered by the court, to corres-

pond to the conservatorship provisions. See Section 2243.

982/%46

Probate Code . 1643 (amended)

SEC. . Section 1043 of the Frobate Code is amended to read:

1643, £ speciat remporary guardian of the estate or of the persom
and estate of a ward wmay inventory the estate of the ward in his the
final account without the necessity for an appraisal thereof, provided
that such final account is filed with the court within three months of

the entry of the order of nis appointment~r appointment of the tewporary

guardian. Ir all other cases, an inventory and appraisal of the estate
shall be filed as required by Chapter % (commencing iith Section 1550)

pf this divigion,

Comment. See Comment to chapter heading amnd to Section 1640.

992/948

Probate Code . 1644 (technical amendment}

5EC. . Section 1644 of the Frobate Code 15 amended to read:
1644, 1If the speeiat temporary puardian is appointed general

=uRFdEan 6F Fhe Wa¥dots osésée e guardian, the general cuardian una
.

account for his the administration as speclal guardian in 2a the first

regular account. In all other cases, 4= the temporary suardian must
o »

present h#s the account to che court for settlement and allowance within
%0 days froom the appointment of a general zuardianm or within such time
as the court or the judge may fix. Such accounts shall be subject to

Sections 1553 through 1556.5.

Comment, See (Cotiment to chapter heading and to Section 1640.



Probate Code » 1645 (technical zmendment)

5kC. . Gaction 1645 of the Probate Code is amended to read:

1645. (a; The appointment and gqualification of a:general guardian
terminates the powers of the speezal temporary guardian gxcept for the
rendering of #2s the account unless by reason of an appeal therefrom or
other cause the court appcinting the penerazl guardian otherwise orders.
If so ordered, the court shall fix the tine for the termdnation of the
powers of the speedsd temporary guardiam.

(b} Except as provided in subdivision (a) the powers of the spe-
ctal temporary zuardian shall not cxtend beyond 30 days uniess the
court, with or without notice as it may require, for yoou cause shall
extend such powers pending the final determination of the coart upon the

petition for appointment of a guardian,

comment. . See Lomment to chapter héadihg.'

338/815

Probate Code 5 1640 {(technical amendment)

SEC. . Section 1645 of the rrobate Code is aunended to‘feaﬁz

1646, &peetet Temporary gpuardians shall be subjeéf to the provi-
sions of this difvisten part poverning suspension, removal, résipgnation

and discharge of guardians.

Comment. See Comment to chapter heading.

“98/821

Probate Code . 1650 (part heading}

SEC. . . A& part headlng is added to Division & of the Frobate

. Code immediately preceding Chapter 15 {commencing with Section 1650}, to
read: o

PART 2.  UNIFORM VETERANG' GUARDIASSHIP ACT

5935

Probate Code i 16532 {amended)

SEC. . Section 1652 of the Probate Code 1s amended to read:
1652, (a) A petition for the appoiuntment of a guardian may be

filed in any court of competent jurisdiction by anmy relative or friend

=51~



of the ward or by any perscon who is authorized by law to file such a
petition. If there is no person so authorized or if the person so-
;authorized refuses or faills te file such a petition within 30 days after
mailing of notice by thé Veterans sdministration to the last known
address of such person, if any, indicating the necessity for the same, s
petition for appointment may be filed by any resident of this Stager
statée.

{b) The petition for appointment shall set forth the name, ape,
"place of residence of the ward, the name and place of residence of the
nearest relative, if known, and the fact that the ward is entitled to
receive benefits payable by or through the Veterans Administration and
shall set forth the amount of moneys then due and the amount of probable
future payments.

- {¢) The petition shall also set forth the name and address of the
petson or institution, if any, having actual custody of the ward and the
name, age, relatlonship, if any, occupation and address of the person

proposed for appointment as guardian. -etwithstanding Lxcept as pro-

vided in subdivision (e}, notwithstanding any law as to priority of

perscns entitled to appointment, or the nomination in the petition, the
~court may appoint some other person as guardlan, if the court determines
it 18 for the best interest of the ward.

{(d) In the case of a2 mentally incompetent ward the petition shall
show that such ward has been rated incompetent by the Vetrerans Adminis-
tration on examination in accordance with the laws and regulations
governing the Veterans Administration.

{e) In appointing a guardian of the jerson of a minor other tham a

minor described in Section 1450 under this section, the court -is gov-

erned by Section 4600 of the Civil Code. Section 4601 of the Civil Code

applies to the award to a parent or grant to any other person of reason-

able visitation rights in 2 proceeding under this section.

Comment. -Section 1652 is amended to add subdivision {(e) and to
make other technical revisions. The language of subdivision (eﬁ paral-
lels the languape of Section 1451 and makes clear that, in determining
who shall bé:appointed guardian of the person of an urmarried minor

under the Uniform Veterans' Guardianship Act, the same standards will be

-50-



applied as in other proceedings where there is at igsue the custody of a
minor. See Comment to Secction 1451. 1In the case of a married minor; a
‘<onservator ihnstead.of . a puardian shall be appointed, and tme appoint-
ment zay not be uade on the grounds of minority alome. Sge Sections

1669, 1751,

998/822

Propate Code . 1660 {technical amendment}

SEC. .. . Section 1660 of the Frobate Code is amended te read:

1660. &tvery guardian shall invest the surplus funds of hés the
ward's estate in such securities or property-as authorized under the
laws of this Statey state, or -may deposit funds of thé estate with any
bank, or in an account or accounts in one or more insured savings and
loan associations, but ounly upon prior order of the court; except that
the funds may te invested, without prior court autherization, in direct
unconditional interest-bearing obligations of this Btate.state or of the
Unlted States and . in obligatjons the interest and principal of which are
unconditionally guaranteed by the United States. A signed duplicate or
certified copy of the petition for authoriry to invest.shall be: fur-
nished the proper office: of the Veterans Administration, and notice of
hearing thereon shall be given said ocffice as provided in the:case of
hearing on a guardian's account. The term ‘account or accéunts in one
-or more insured savings and loan associations! used in this . section has
the same: meaning as the corresponding term in Section 4431 ef this

eeder 1510,

“Comment. Section 1660 is amended to correct the referemce to the

definition in Section 1510.

49936-

Probate Code § 1665 {hmendéd)
SEC. . . Section 1669 of the Probate Code is amended to read:

1669.: (a) All acts or parts of acts relating to beneficiaries of
the Veterans Administration inceasistent with thils chapter -are hereby

repealed.  Except where incensistent with -this chapter, the laws of this



Seate state relating to guardian and ward or to consérvator and con-

servatee, as the case may be, -and the judicial practice relating there-
X 2 -]

to, including the right to txial by jury :ind the right of appeal, shall
be applicable to such beneficiaries and their estates. '

{(b) In the case of a minor described in Section 1450 or an adult

person, -@ conservator instead of a puardian shall be appointed under

this chapter, and Division 5 (commiencing with Section 1701) shall apply.

In such case, the ward shall be called a couservatee. In the case of

all other minors, Part 1 (commencing with Section 140U) shall apply.

Comment. Section 1669 is amended to m;ke clear that, absent a con-
trary provision in this chapter, fart 1 of this division governs guardi-
anship of an unmarried minor, and Division 5 {conservatorship) poverns
for a married minor or an adult. Subdivision '(B) supersedes former

-Section 2151,

09/595
Probate Code i 1700 (repealed)

SEC. __ . vtection 1700 of the Prcbate Code is repealed.

176687 Seetdens 336 e 257+ dneiusiver and +2F8 e 14807 ineiwmaives
of £he Givil Gode and seatteon 205 and scetions +354 e %4227‘iﬁeiusive;
‘and sSeetiens. 1724 te 18iBes 4nedusive;y of the Eode of Civil Procedure
and LAt act eonecrnisg the guardianship ef iﬁeeﬁpeeeﬁf yeterans and of
winer ehitdrer of diuabled oF deeeased vetersngy and £ae eeﬁsifmeﬁﬁ af
ygtefans?gaé te make wniferm the raw with refefenee theretes” appreved
dane 35 19297 and “Ar avt te previde fex the appointment of guardiens ef
children maineained in eny orphansl heme of orphan asyium im this akatey”

appreved Heseh 23y 18833 are heseby vopeated:

Comment. Section 1700 is repealed as having served its purpose.

404/802
Probate Code . 1703 (repealed) :

SEC. __. Section ‘1703 of the Probate Code is repealed.
37683+ Mo prewvisiew Bf this division sheld repeal of medify

any of #he previstens velatins e guardianshipse No appeintment

—54="



of both & eomservater #nd & gunrdisn shetd be made for the same per-
26n oF estater A pebstionet may clect Lo appiy eieher for losters
of eonservatership of Tetfcers of suardianshipry oF he may appiy for
sueh TeEfeds iw she stEeFnztiver i the latteF ease the aouPE upen
the heering of the petition shali take Seeh aetion and fssue sueh
Fetkers aa shall be £fof¥ £he beost interests ef ihe eonsesvates of
watds Afeer the doumanee of leviers of comservatership ef gunrdian-
. ship the preeeccing sheli thereafier bo geverncd by the previsiens
ot thiz eeode appiteabie £o the relationship estabiished' by the srip-

inad appointment and fssusnee of okperss

Comment. Former Section 1703 is not continued. Tart ! {commencing
with Section 1400} of Division 4, applies only to guatrdianship of a
minor. See Sections 1451 (juardianship of person) and 1452 (guardian-
ship of estate) and Comments thereto. See also Section 1669 (Uniform

Veterans' Guardianship Act).

(9937
Probate Lode i 1703 {added) '
3EC. . .- Section 1703 is added to the Probate Code, to read:

1703. lothing in this division precludes appointment of a conser-
vataor under the Uniform Veterans' Guardianship ‘Act, Part 2 (coumencing

with Sectlon 1650) of vivision: 4,

Comment. Sectiorn 1703 is new and makes clear that Jivision 5 (con-
" servatorship) is not the exclusive authority for appointment of a con-

‘servator. Sce Section 1669; see also Welf. & Inst. nge i 5350-5371

(conservatorship for gravely disabled persons).

496:3/643
Probate Code ; 1705 (repeale.)

SEC. . Section 1705 of the rrobate cCode is repealed.

$785T Hpen & petitiesn and after motiee and hesrdng therFeen .
gid 88 previded for an Inttésd perdtion fer the spusintment of =
gasrdiany £ susrdiasn mey be appotnted £9 Jueeced sn existrag den-

servater and an cxdsting conservetory wpen the settiement of his

55



- Beéepunts 43 CURSEIVAEOT; HSY be appeintced by £he eourt @i 4 suardi-
gny @RS oW tetfers fusueds Theresfeer such sfeecedins and the parides
tuffeeted thereby zhall be governed by the pFevestens of | Bivisden

4 af thid eode-

Somment. TFormer Section 1745 is not coﬁtinued. rart 1 (comﬁencing
with Section 1400} of UDivision 4, applies only to guardianship of a
minor. See Bections 1451 (guardianmship of person} and 1452 (gu;rdian—
ship of estate} and Comments thereto. See also Sectioa l&6% {Uniform

Veteran's Guardianship Aet).

599/325
Probate Code © 1751 (amended)

SEC. . Section ‘1751 of the “robate Lode is amendE4 to read:

1751. (a) Upon petition as provided in this chapter, the superior
court, if satisfied by sufficient évidenpe of the need therefer, shall

appoint a conservator of the person and property Or person Oor property

of any adult persen Eerson, or of any minor descrlbed in Section 1450,
who, in the case of a conscrvatorshlp of the person, is unable properly
to pr0v1de for his personal needs for physical health, food, clqthing or
shelter, and, in the caserpf a conservatorship of the 1:»1'crpe.rty,~ is
subéfahtially unable to mahage his owma financial resources, or resist
fraud or undue influence, or f8r whor a suardiam esﬁié be appeinted
ande¥ Sivisten & eof £his eﬁ&e; or who voiuntarily reqguests thé same and
to the satisfactlon of the court establishes oood cause therefor, or who
is an abseqtee as defined in Sectlon 1751, 5. “Substantlal 1nabllity
snall not be LVernCEd solely ny 1solated 1n01dents of negligence or
1mprovidence. .

(b) The court, in 1ts dlscretlon, Way ap901nt one Or more conser-

vatcrs .

Comment, Section, 1751 is amended to eliminate the authority to ap-
point a conpservater for a.person for whom a guardian could be appointed.
Part 1 (commencing with Section 1400} of bivigion 4,.applies only to
puardianship of a minor. 5See Sections 1451 (guardianship of person} and

1452 (gyardianship of estate).and. Coumments thereto. . S e

=5H=



)VS§;tioq 1751 is also omended to permit appeintment of a comnservator
_ for a married minor. Under Section 145G, & guardian may not be ap-
pointed for a married wminor. Toe standard for appointgent of a comser-
vator for a married winer Is the same as that for appoinktuent of a

conservator of an adult.

406/124

Probate Code - 1753 (amend2l)

SEC. __. Section 1753 of the Probate Code is amended to feédfr
1753. the selection of a conservator of the person or propefty
shall be solely iu the discretion of the court. ¥ persons equally
entitled 1n the opinion of the court to appointment as conservator of
the person and property orf persou or property of another, preferehce is
to be given as follows: -
(1) To the nominee under Section 1?32 of this esde of the person to
be placed under conservatorship: then )
{2) To the spbuse of a married person to be placed under‘conserva-
torship or -the nominece of such spouse; then i
{3) To an adult child ofyihe person to be placed under conserva-
torshlp or the nominee of such child; then " '
(4) To 'a parent of the person to be placed under conservatorship or
the nominee of such parent; then -
() To a brother of sister of the person to be piacéd under comn-
servatorship or the nominee of such brother or sister; tﬁéﬁ--
{6) To aay qaaiééieé person or corporation whe upsm é?éfepfiaie

setdeion 8 the sewst mishe be appeinted zdardisn ef an Encemperent

Bersen 8% of his ewtabe under this code eligible for appointment as

conservator either under Section 1701 or, if there is no such person or
. 1

corporation gugtified ang willing to act in such capacity, under the
Helfare and Tnstitutions (ode. -

The preference for any nominee for appointment under subparagraphs
(3), (4}, and (3) shall be subordinate to the preference for any other
parent, child, brother or sister in such class.

He persen of ecerperation prehibited by law from serving as a
zugrdian of tHe eséase ef am incemipefent Sersen may be appeinted

& CeenNervaEe¥-



Coument, Sectilon 1753 is amended to replace the refereuce to
suardianship standards with reference to conservatorship standards.
1hiis makes no substantive chanje since the persons or corporations
elipible for appointment as a coaservator ander Saction 1701 are the
same as tnose who were eligible for appointment as a guardian under

Section 1457.

15368

Probate Code & 1754 (tachnical amendreat)

SEC. . Section 17534 of che Probate Code is amended to read:
1754, Any person or any relative or friend of any person, other
than a ereditor of the propesed conservatez, may file a verified peti-

tion alleging that the appointment of -a’conservator is required. If the

proposed conservatee is s uinor, the petition may be filed during

mino¥ity so that the appointment of a conservator may be made effective

iumediately upon the miner's beconming eligible therefbrigg_pfovided in

Section 1751. The petition shall set forth, so far as they are known to

the petitioner, the names and regiderces of the spouse, 1f any, and of
the relatives of the proposed conservatee within the seCond‘&egree. '
Upon the filing of the petition, the clerk shall set the petition for
hearing by the court. fiotice of the nature of the proceadings and of
the time and place of the hearing on the petition shall be mailed by tihe
petitioner to the spouse, if any, and to each of such relatives, and 1if
the proposed conservatee is an 'absentee” as defined in Section 1V51.5,
to the secretary concerned or to the head of the United States depart-
went or agency concerned. as the case may be, at least 15 days hefore
such. hearing date. If the proposed conservatee is an "absentee," as
defined in Section 1751.3, such notice ghall also be published pursuant
to Section 60el of the Covernment Code in a newspaper of general circu-
lation in the county in which the proceedings will be held.

If the petition is filed by a parson other than the proposed con~
servatee, the btlerk shall issue a citation dirscted to the proposéd con-
servatee setting forth the time and place of the hearing. The citation
shall include a specific delireation of the legal standards by which the

need for a conservatorship {s adjudged as stated in Section 1751, and

G



shall state that the proposed conservalor may be adjudged unable to pro-
vide for his persomnal needs or manapge his financilal rescurces, and by
reason thereof, a conservator may be appointed for his person and prop-
erty or persoun or property, that suca adjudication mey transfer the pro-
posed comservatees' right to contract, manage and conirol his property,
2ad to fix his resigence to the appointed conservator, that the court or
a court imvestigator will explain the natare, purpose and eifect of the
proceeding to the proposed conservatee and answer questions concerning
such explanation, that the proposed conservatee shall have the right to
appear at such hearing and opposc such petition, that he shall have the
right to. legal coumnsel of hils own choosing, including the right to have
legal cpunsel appointed for him by the court if he is unable to retain
~one, and that he has the right to a jury trial if he se desires.

the citatlen, and a copy of the petition, shall be served upon the
. proposed cpnsérvatee in the same manner provided for in Section 415,10
or 415,30 of the Code of Civil Procedure or in such manner as may be au-
thorized by the court, at least 10 days -before the time of the hearing.
.Ho such citation shall, however, be required if the ‘proposed conservatee
is an “absentee" as defined in section 1751.5.

_ The proposed conservatee, if he is the petitionmer, or if he is in
the state at date of, segvice and, if able to attend, shall be produced
at the hearing, and, if not able to attend by reason of medical inabil-
. ity, such inability shall be sstablished by the affidavit or certificate
of 2 duly licensed medical practitioner. If the proposed conservatee is
an adherent of 2 religlon whose tenets and practices call for reliance
on prayer alone for healing and is under treatment by an accredited
practitioner of such religion, an affidavit as to his or her medical
inability to attend by an accredited practitioner shall be acceptable.
Emotional or psychological instability shall not be considered good
cauge for the absence of the proposed comservatee within the meaning of
this section, unless, by reason of such instability, attendance at the
hearing is likely to cause serious and immediate physiological damage to
the proposed conservatee. | The medical affidavit shall be evidence only
,of .the proposed conservatee’s medical inability to attend the hearing
and shall not be considered in determining the issue of need for ap-

FF

pointment of a conservator., 1If the propeosed conservatee is an "ab-
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sentee” as defined in Sectiom 1751.5 his inability to attenc the hearing
shall be.estéﬁlished by a certificate complying with Scction 1223 of the
Evidence Code, showing the determination of the Secretary of the .ili-
tary uvepartument or the hezad of the department, or agency concerned or
nis delggé;g, as the case way be, that:the ‘absentee"” is in missing
status, | , 

Jpon feéeipt of tlie affidavit or certificate attesting to the
proposed coﬁservateg's inability to attend the hearing, the court shall
appoint a court investigator to ﬁersonally interview the proposed con-
servatee and to inform him as to the contents of the ciratiom, the’

Vﬂature, purpoge and efiect of the proceeding, and of nis ripght to. oppose
the proceeding, attend the hearing, have the matter tried by jury and be
represented by counsel. The investigator shall also determine whether
it appears.that the proposed conservatees is unable to attend the hear-
ing, whether the proposed conservatee wishes to contest the establish~
ment of the conservdtorship, wﬁether the proposed conservatee wishes to
be represénted by counsel, and if so, whether the proposed conservatee
has regained counsel, and if‘nbf, the name of an attorney the proposed
conservatee wishes to retain;

If the proposednﬁonservatee does not wish to coutest the estab-
lighment of the guar_dianships the investigator shall determine 1f the
proposed conservatee'objects to the proposed conservator, or if he
prefers another person to actrés conservator,

The court investigator shall report his findings, including the
proposed'cénservatee's express statement concerning representation by
counsel, in writing, to the court at least five days before the date set
for hearing.

' As used in this chapter, a “court investigator” or "investigator”
is a person trained in law Qﬁo is an‘officer or‘spécial appolntee of the
court with no persomal or éthef beneficial interest in the proceedings.

Hhenover & notiee €6 any offiecr ef'agcney of this 3kats or of €he
United States Woudd be feqeéfe&-apeﬁ & petition fef the sppointment of a

suaraian of an allesed incedpetent mersen a ttke potfee shall be given

of u poeition under ehis chapters If the proposed conservatee is a

patient in or on leave gi_absenée from a state institution under the
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jurisdiction of the State Uepartment of Eealth and such fact is known to

the petitioner, the petitioner shall name the institution in the neti-

tion, and shall zive wotice of the filiung of the petition for appoiat-

ment of a conservator and of rhe iiue and .lace of the hLearing -y .sail-

ing such notice znd a copy of the petition to the Director of Health at

his office in Sacramento at lieast 15 Jays before the nearing unless the

tiwe 1z shortened by the court for good cause shown. If the proposed

conservatee is receiving or is entitled to receive benefits from the

Veterans Administration, notice shall he given to the Veterans Adminis-

~

tration as provided in Part 2 (commencing with Section 1650) of Division

4. Any officer or agency of this state or of the United States, or the
authorized delegate thereof, or any relative or friend of the proposed
conservatee, or the proposed conservates himself, may appear and cppose

the petition.

Comment. Section 1754 is amended to add the second sentence and
substitute fdf the reference to notice provisions under Sivasion 4
{guardianship) the text of the provisions referreu to. Tue addition of
the second sentence will permit the uninterrgpted coutinuation of pro-
tective proceedings for an incompetent qinor under guardianship who is
approaching majority. The guardian inrsuch a case may be appointed as
conservator under thie division. See Section 1704,

The firzt sentence of tle last paragraph continues the substance of
former Section 1461.3 (guardianship). 1ue second sentence of the last
paragraph continues the substance of Section 1655 (Uniform Veteran's

Guardianship Act;.

V8371

' Proﬁate Lode l??q {techn1Ca1 amnendment)

SEC. . Section 1??9 of the frobate Code is amended to read:
1779. tpon filing of the petit1on, the court shall set the peti-
" tion for héaring by the court, GUotice of the natg;g of the proceedings
and of the time and place of the heariqg thereon, together with a copy
of the petltion, shall be malled by the petitioner to all_ persons con-
prising the family’of the abseutee, as aLfined in bectlon l??ﬁ ‘and

shall be del1vered by the same method specifled in %ectlon 1354 5 to the



secretary concerned or to the head of the inited States department or
agency concerned, as the case may be, at least 15 days before such
hearing date. If the proposed conservatee 1s an “absentee,’ as defined
in Section 1751.5, such notice shall also be published pursuant to Sec-
tion 6061 of the Government Code in & newspaper of general circulation
in the county in which the proceedings will be held. .. henever a notice
to any pfficer or agency Qf this state or of the United sStates would be
required upon a petirion for the appointment of a gua¥dian ef an

dtieped dncempetent pefsony conservator, - a like notice shall be given of

the petition under this chapter. Any officer or agency of this state or
the United States or the authorized delegate thereof, or any relative or

friend qf the absentee, may appear and oppose the petition.

Comment, Section 177% is amended to substitute a refereuce to
riotice required upon petition for appointment of a comservator for the
reference to notice required upon petition for appointment of a guardian
-of an alleged incompetent person. For the notice reguired upon petition

for appointment of a conservator, see Section 1754 and Comment thereto,

03372
Probate Code : 1854 (- dded)

SEC. . ©Gcetion 1850 is added to Chapter 4 of Sivision 5 of . the
Frobate Code, to read:

1850, This chapter applies to property owned by husband and wife
as community property .or owned by husband and wife or elther of them
which is subject to a homestead only to the exteént authorized by Chapter

12 (commencing with Section 2250).

Comzent. Section 1850 continues the substance of former Hection
1529 except that the reference to Chapter 5 of Tart : of udvision 4 is
not continued since a married minor is governed by this division. Ie:z

Section 175] and Comment thdreto.



08373
Probate Code § 1852 (amended)

SEC. . Section 1852 of the Probate Code is amended to read:

1852. TCvery conservator of the estate or of the person and the
estate of a conservatee shall have the powers granted to z guardian of
the estate or of the person and estate of an #ncempetent a ward, and

the court may grant to such conservator the powers whi&h‘g court may

grant to such guardian, in Chapters #5 7 (commencing with Section 1500),

5 (commeﬁhing*ﬁith Section 1529), and 9 (commencing with Section 1550)

of Part 1 of Division & ef this esdes 4, and, if granted by the court,

the additional powers authorized by Section 1853 eof ehdes eedex 1853.

Comment.I'Section 1852 is amended to delete the reference to é.
guardian of an incompetent énd to add the reference to the powers:a |
court may grant to a guardian. Part 1 of Division 4 applies only to
guardianship of a minor. See Sections 1451 (guardianship of perdon) and
1452 (gpuardianship of estate) and Comments thereto.

The addition of the reference to the powers which a court may grant
to a guardian makes clear, for example, that a conservator may be given

the powers authorized by Sections 1537 and 1537.5.

08374
Probate Code § 1863 {added)
SEC. . Section 1863 is added to the Probate Code, to read:

1863. Wotwithstanding any other provision of this division, if the
court determines that it is necessary for the protecticn of the conser-
vateée or the conservatee's estate, the court may make a determination
that the conservatee lacks legal capacity to the extent provided in -
Section 40 of the Civil Code, or may-withdraw the power of the con~
servatee to make a conveyance ot contract in excess of a specified money

amcunt.

Comment. Section 1363 is added to preserve the effeect under former
law (Section 1751} of appointing a conservator for a person for whom a
guardian could have been appointed. The appointment of a guardian for
an adult under Division 4 constituted a judicial determination of Inca-

pacity under Section 40 of the Civil Code and made void any contract
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entered into by the ward atter such determination. Hellman Commercilal
Trust & Sav. Pank v. Alden, 206 Cal. 5%2, 604-605, 275 P. 794,
{1929). An order appointing a conservator for a person for whom a
guardian could have been appointed rendered the conservatee incapable of
contracting. Board of Regents Stafe Univs. v. Davis, 14 Cal.3d 33, 38
n.6, 43, 533 P.2d 1047, n.E,‘ﬁ___, 126 Cal. Rptr. 407,  n.6,
_ (1975).

Sééfidn 1863 permits the court to withdraw or constrict the con-
servateé's poﬁer to contract, thus giving notice to the world of.the
conservatee's incapacity but without the uecessity of a stigmatizing
adjudication of incompetency. The provision authorizing the court to
:wilhdraw the power of the conéervatee to make a conveyance or contract

in excess of a specified money amount 1s adapted fromASéction 535f of

the Welfare and Institutilions Code.

08925
Probate Code § 2151 (repealed)
SEC. . Chapter 10 (commencing with Section 2151} is repealed.

Comment. Former Chapter 10 (consisting of Section 2151) is sﬁber~
seded by Section 1669, which requires that a conservator instead of a
puardian be appointed under the Uniform Veterans' Guardianship Act for

an adult or married minor.

Note. For the text of former Chapter 10 (consisting of Section

2151), see Appendix.

. _ 4064123
Probate Code %§ 2250-2298 {added) .
SEC. . Chapter 12 (commencing with Section 2250) is added tao

Divislon 5 of the Probate Code, to read:

CHAPTER 12Z. TRANSACTIONS INVOLVIRG COMMUNITY AAD
HOMESTEAD PROPERTY OF INCOMPETENT PERSONS

' 'Esmment. Chapter 12 is a recodificaticon of former Chapter 24 {com-
mencing with Section 1435.1) of Division 4. The former chapter affected
only dncompetent adults and is thus relocated. in Division 5 (censerva-

torship). References to a “guardian' have uniformly been converted to

references toc a “conservator.’

s



999/326

Article 1. General Provisions and Definitions

5 2230. _Definitions

225). Az used in this chapter:

() rI-Im‘:‘cnr.pe1:er_1t" means a legal, not a medical disability and-is
measured by fﬁnctional Inabilities. It shall he construed to mean or
refer to any adult person or married minor who is substantially unable
to manage his or her cwn financial resources. Substantial inability
shallrnqt be evidenced solely by isolated instances_of‘negligence or
improvidence. ‘

(b) "Property” includes real and personal property or any interest

therein or lien or encumbrance thereomn.

Comment. Subdivision (a) of Section 2250 countinues the substance
of former Section 1435.2 with the exception of the provisions relating
to guardianship of the person. This chapter is solely for the protec~
tion of property and not of the person. See Section Z225%.

Subdivision (b} defines "'property’ in the language of the first

portion of the first sentence of former Section 1435.1.

4067122
§ 2251. Application of chapter
2251. {a) Notwithstanding Section 1242, 1243, 5125, or 5127 of the

Civil'Code, where property is owned by husband and wife as community
property, or as community or separate property subject to a homestead,
and one or both of the spouses is incompetent, the property may be sold,
conveyed, assigned, transferred, pledged, exchanged, mortgaged, encum-
bered, deeded in trust, unitized or pocled with other property, or
leased, in whole or in part, for any purpose, with or without considera-
tion, to any natural or artifiéial person or persoﬁsg pursuant tortﬁis
chapter.

(b) Hothing in this chapter is intended to or shall affect the
management and control of community property of_gither spouse unless the

spouse 1s incompetent.

Commuent. Subdivision (a) of Section 2251 continues the substance

of the last portion of the first sentence of former Section 1435.1.



Subdivision (a) is broadly phrased to include all transactions with
property and is not limited to thouse formerly listed in Section 1435.1.
Thus, under subdivision (a), property may be conveyed pursuant to a
preexisting contract, leased for the exploratien for and production of
oil, gas, minerals, or other substances, assigned, transferred, or
conveyed in compromise, composition, or settlement of an indebtedness,
demand, or proceeding to which the property may be subject, or an ease-
ment therein or thereover conveyed or dedicated.

Subdivision (b) is based gn the second sentence-of former Section
1435.1, but refers to "community property’ (both real and personal}, and
refle;ts the fact that either spouse has the management and contrcel of

community property. See Civil Code §§ 5125(4), 5127.

4064120

Article 2. - Petition

£ 2253, Perscns who may bring Egtition

2255. (a) If one spouse is incompetent, a petition for an order
under this chapter may'be'brdught'by: |

(1) The competent spouse withdut the necessity of having a con-
servator appointed for the incompetent spéuse.

(2) A conservator of the estate of the incompetent spouse.

(b} If both spouses are incompetent, a ﬁetifion for an'ofder under
this chapter may be brought by a conservator of the estate of eithér

spouse.

Comment. Section 2255 continues the substance of former Section
1435.3. The term “incompetent” as used in this section means 'substan-
tially unable to manage . . . financial resources.” Section 2250(a).
The application of this chapter is therefore somewhat narrower than the
application of provisions for appeintment of a conservator of the prop-
erty since the latter apply alsoc to a person who is “substantially

unable ta . . , resist fraud or undue unfluence.' Section 1751.



406/119

§ 2256, Verification and contents of petition

2256, The petition shall be verified and shall set forth:

(a) The name, age, and residence of both sSpouses.

(L) If one or both of the spouses have heen adjudged incompetent,
the fact of such adjudication; otherwise, the facts establishing incom-
petency.

(c) If there is an existing conservator for either or both of the
spouses, the name of the conservator, the county in which the conserva-
torship proceeding is pending, and the court number of the proceeding.

_(d} The names and addresses of the adult relatives of the incompe-~
tent person or persons within the second degree residing in this state,
other than a spouse, 1f such names and addresses are known to the petil-
tioner.

(e) Whether the property described in the petition is community
property, is subject to a homestead, or both.

(f}) The estimated value of the property.

(g) A sufficient legal descriptiqﬁ of the property.

(h) The terms and conditions of p@e proposed transactiomn, including
the names of all parties thereto. - 7

(i) Facts in addition to the incompetency of the spouse or spouses
to show that the order sought is for one or more of the following
purposes:

{1} The'advantage, benefit, or best interests of the spouses or
their estates.

{2) The care and support of either spouse, or of such perséns as
elther of them may be legally obligated to support; '

(3) To pay taxes, Interest, or other encumbrances and cﬁarges for
the protéction and preservation of the homestead or the communiff

property.

Cbmmeht. ‘Section 2256 continues the substance of the portion of

former Section 1435.4 that felated to the contents of the petition.

406/001

§ 2257. When allesed incompetent person is a patient in a state
- N " institution

2257. {a) If the alleged incompetent person is a patient in or on
leave of absence from a state institution under the jurisdiction of the
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State Department of Héaith, the petition shall set forth the name of the
institution, and a copy of the notiece and petition shéll be méiled te
the office of the Director of Health in Sacramento at least 10 days
prior to the hearing. |

(b} Tue director may appear and represent the interests of the

incompetent spouse.

Coument. Section 2257 is the same in substance as former Section

1435,6. The provision for notice is contained in Sectiom 2262.

405/978
§ 2258. Venue

2258. (a) If the proceeding affects real property or any lien or

encumbrance therecn, the petition shall be filed in the superior court:
of the county in which the real property, or some part thereof, is
situared. - .

(b) If the proceeding affects only personal property other than a
lien or encumbrance om real property, the petition shall be filed in the
superior court of the county in which the spouses or either of them

reside or in which a conservator for either spouse has been appointed.

Comment. Section 2258 continues the substance of the portion of
the first sentence of former Section 1435.4 that related to the place of

filing the petition.

405/979

Article 3. Citation and Notice of Hearing

§ 2260. Setting .petition for hearing

2260. Upon the filing of the petition, the clerk shall set the

petition for hearing by the court.

Comment. Section 2260 is the same as the first portion of the

first sentence of former Section 1435.5.

4047166

§ 2261. Issuance and service of citation

2261. (a) Except as provided in subdivision (b), the clerk shall
issue a citation directed to the spouse or spouses not petitioning,

setting forth the time and place of the hearing.

T =



(b} ¥o citation to a spouse n=ed be issued if (1) there is a
conservator of the estate of the spouse and (2) = copy ¢f the notice and
petition is served on the conservator at least 10 days before the
he~ring in the manner provided in Section 415.1G or 415.30 of the Code
of Civil Procedure or in such manner as may be authorized by the court.

{c) The citation and a copy of the petition shall be served on the
spouse or spouses not petitioning, whether within or without the state,
in the manner provided by law for the servicc of suﬁﬁons in a éivil
action, other than by publicaition, at least 10 days before the heéfihé
if served within the state, otherwise three weeks before the hearing.
If the citation and copy of the petition cannot with reasonable dili-
gence be so served on a spouse, service of the citation maj be made by
publication pursuant to Sectdon 415,30 of the Code of Civil Procedure,

and no copy of the petition need then be served on the spouse.

Comment., :Subdivision (a} of Section 2261 continues the substance
of the last portion of the first sentence of the first paragraph of
former Sectiﬁn 1435. 5. Subdiﬁisiou (b} continues the_substance of the
first sentence of the fourth paragraph of former Section 1435.5. Subdi-
vision (c} is the same in substance as the third sentence of the first
paragraph and the entire second paragraph of former Section 1435.5.

The provision for notice is contained in Section 2262.

405/972

§ 2262, Contents and mailing cof notice of hearine

2262, {a) Notice of the hearing of the petirvion shall give the
name or names of the incompetent persons, the name of the petiltioner,
and the purpose for which the order 1s sought, referring to the petition
for further particulars, and notifyinpg all interested persons to appear
at the time and place mentioned in the notice and to show cause, if any
they have, why the order should not he made‘

(b) The petitibner shall mail a cop§ of the notice and petition by
prepald first-class mail at least 10 days before the hearing to the
adult relatives named in the petition at their addresses set forth ia
the petition.

{c) If there is nc conservator of the estate of the incompetent

spouse to whom the citation is issued, or if the conservator cannot be
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served as provided in subdivision (h) of Section 2261, a copy of the
notice and petition shall be served personally upon the public guardian
6r public administrator of the county in which the petition was filed,
or upon his or her deputy or assistont, in the manner provided in Sec-
tion 415,10, 415.20(a), or 415.30 of the Code of Civil Procedure at
least 10 days prior to the hearing.

Comment. Subdivision (a) of Section 2262 continues the substance
of the third paragraph of former Section 1435.5, Subdivision (b) con-
tinues the substance of the fifth paragraph of former Section 14353.5.
Subdivision (c¢) continues the substance of a2 portion of the first sen-
tence of the sixth paragraph of former Section 1435.5.

For provisions concerning mailing of a copj of the notice and
petition to the Director of Health when the alleged incomﬁétent'is a

patient. in a state institution, see Section 2257.

405/966

Article 4. Hearing and Order

§ 2265. Representation of alleped 1ﬂcompetent at _heardng; fees

2265. {a) A conservator who 1is served as provided in subd1v1slon
(b) of Section 2261, or a public guardian or public admlnistrator whe 1s
served as provided in subdivision'(cj of Section 2262, shall appear. at
the hearing and represent the interests of the incompetent spouse.

(b} If the alleged incompetent spouse is not represented at the
hearing by a conservator, by the public guardian or puhlic'admiﬁistrator
or a deputy or assistant, or by the Director cof health, the court may in
its.discretion appoint a guardian ad litem to represent the interesté of
the spouse. '

{c) The court may fix a reasonable fee, to be paid out of the cash
proceeds of the transaction or otherwise as the court directs, for all
servicea rendered by the public guardian, public administrator, or

guardian ad litem.

Comment. Subdivision {a} of Section 2265 continues the substance
of the éeCOnd sentence of the fourth paragraph, and a portion of the

first sentence of the sixth paragroph, of former Section 1435.5.
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subdivision (b} continues the substance of a portion of the second
paragraph of former Section 1435.7. TFor provisions concerning represen-
tation of a patilent in a state institution by the Director of Health,
see Section 2257,

Subdivision {c¢} continues the substance of the second sentence of
the sixth paragraph of former Section 1435.5 and a portion of the second

paragraph of former Section 1435.7.

405/965

§ 2266. Presence of alleged incowpetent spouse at hearing

2266. (a) If a spouse alleged in tha petition to be incompetent
has not been s¢ found in proceedings under this division or under the
Uniform Veteran's Guardianship Act, Part 2 (commencing with Section
1650) of Division 4, or has been restored to capacity as provided in
this code, the spouse, if able to attend, must be produced at the hear-
ing.

(b) If the spouse is not able to attend because of mental or
physical condition, the affidavit or certificate of a duly licensed
physician, surgeon, or other medical practitioner,'or &he Eertificate of
the medical superintendent or acting medical superintendent of a state
hospital in this state In which such spouse is a patient, shall be prima
facle evidence of the facts therein stated as to the inability of the

spouse to attend.

Comment. Section 2266 continues the substance of the first para-
graﬁh of-former Section 1435.7. The reference to an adjudication of
incompetency under Division &'ié_replaced by a reference to the Uniform
Veterans' Guardianship Act (Sections 1650-1669), the only provisions of
Division 4 pursuant to which a determination of incompetency may be
made. A 7 |

4057958

§ 2267. Order

2267. (a) If ir appears to the court that the property is the
homestead or community bfopérty of the spouses, and thét oneJdr both of
the spouées are then incompetent or have been so found under this
division or under the Uniform Veterans' Guardianship Act, PartNZ,(com-
mencing with Section 1650) of Division 4, and have not been restored to

capacity, the court shall so adjudge.
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(-} If it further appears to the court that the petition should be
granted, it may then s¢ order and may authorize the petitioner to do and
periorm all acts and to execute and deliver 211 papers, documents, and

instruments necessary to effectuate the order.

LComment. Section 2257 continues the substance of former Section
1435. 8, The reference to an adjudication of incompetency under Division
4 is replaced by a reference to the Uniform Veterans' Guardianship Act

-(Sections 165Q~1669), the only provisions of Division 4 pursuant to

which a determination of Incompetency may be made. .

405/976

§ 2268, Vacation of order; authorization for other sale or
’ encumbrance

2268. (a) If any party to the transaction other than the peti-
tianer neglects or refuses to consummate a tfaﬁsaction which hés bgenJ
authorized by the court under this chapter, the court may vacate'its
ordetr authorizing such transactilon after such notice to the pafties to
the transaction as the court on application of the petitioner shall
direct. _

(b} If the original order provided for the’ sdle or encumbrance of
property, the petitioner may by verified supplemental petitiomn apply Eo
the court for an order authorizing any other sale or encumbrance to the
advantage, benefit, or best interests of the spouses. The supplemental
petition shall be served and mailed as provided in Article 3 {commencing
with Sectlon 2260) except that no further citatilon need bé issued., TIf
1t appears to the court that such other sale or encumbrance is tc the
advantage, benefit, or best interests of the spousés and that the sup~
plemental petition should be granted, the court may so order and may
authorize the petitioner to do and perferm acts and to execute and
deliver all papers, documents, and Instruments necessary to effectuate

the order.

Comment., Section 2268 continues the substance of former Sectien
1435.13. The section is revised somewhat for clarity and to parallel

subdivision (h) of Section 2267.
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3G/681
Article 5. Bond

§ 2270. Requirement of bond

2270. TUnless the court for cause shown dispenses with the neces-
sityiof 2 bond, the court shall reguire the petitioner to give a bond
conditigned on the duty of the petitioner to account for and apply the
proceeds of the transaction to be receilved by the petitioner only as the

court may by its original or any subsequent order direct.

Comment. Section 2270 is the same in substance as the first

sentence and a portion of the last sentence of former Section 1435.9.

405/956

§ 2271. Sureties

2271. The surety or sureties on the bond shall be either of the
following:
{a) An authorized surety company.

(b) Two or more persons te be approved by the court.

Comment. Sectjon 2271 is the same in substance as a portion of the
second sentence of former. Section 1435.9. See also Code Civ. Proc.
§ 1056 (one surety will suffice if a "corporate or reciprocal insurer"

authorized by Insurance Commissioner to write surety insurance).

405/935
§ 2272, Awmount of bond .

2272. Urless the court for cause shown determines that the bond
may be in a lesser amount, the bond shall be in an amount equal tojér..
greater than the following: ' '

{a) If the surety is an authorized surety company, the value of thé
personal property, including cash and any note or notes, to be receivéd
by the petitioner as determined by the court,

{(b) If the sureties do not include an authorized surety company,
twice the value of the personal property, including cash and any note or

4

notes, to be received by the petiticner as determined by the court.

Comment. Section 2272 is the same 1In substance as portions of the

second and fourth sentences of former Section 1435.9.
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405/%934

§ 2273. Application of certain nrovisions

2273. . The provisions of Sections 1483, 1483.1, 1483.2, 1483.3,
1488, 1489, and 1490 relating to guardians and the bonds thereof apply
to petiticners and the bonds thereof under the provisions of this

chapter.

Comment. Section 2273 continues the substance of the third sen-

tence of former Section 1435.%

100/879
Article 6. Effect of Order

§ 2295, Duty of petitioner

2275, (a} The petitioner shall execute, acknowledge, and deliver:
any=nééessary'ihétruments or documents as directed by the court, setting
Forth therein that they are made by authoritj of the order.

(b) The petitioner shall cause a certified copy of the order to be
recorded in the office of thé recorder of each county in which is situ-
ated any land affected by the order or upon which there is a lien or
encymbrance affected by the order. :

{¢c) If a sale is made upon a credit in pursuance of the ordef, the
petitioner shall take the note or notes of the person to whom the sale
is made for the amount of the unpaid balance of the purchgse Toney , with
such security for the payment thereoi as the court shall Bf qfder ép—
prove. Such note or notes shall be made pavable to the petitione; or,
if the petition was made as conservator, to the petitibner as cqnéefva—

tor.

Comment. Subdivisions {a} and (bh) of Se;tion 2275 continue the.
substance of the first sentence of former Section‘1§35.10. The words
"upon receipt of the consideration therefor” are omitted from supdivi-
sion (a) sincé the conveyénce need not be made for consideration.
Section 2251¢a).

Subdivision (¢) continues the substance of the first paragraph of

former Section 1435.12.
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100/89%
§ 2276. WValidity of convevance

2276. Any sale, conveyance, assignmenc, transfer, pledge, ex-
change, mortgage, deed of trust, or lease and any instrument or doc¢ument
made in pursuance of the court's order is as valid and effectual as if
the propertv affected thereby was the sole and absclute property of the

person making it.

Comment. Section 2276 continues the substance of the second sen~

tence af former Section 1435.10.

100/972

§ 2277. Liability of conservator

2277. Any note or notes, pledpes, mortgages, leases, or deeds of
trist executed as provided in this article by a petitioning conservator
as such, shall create no ﬁérsonal iiability agalnst the conservator so '
executing unless the conservaterJis one of the spouses, and then only te
the extent that personal liability would have resulted had both spouses

been competent and joined in the execution.

Comment. Section 2277 continues the substance of former Section

1435.11.

100/973

§ 2278. Proceeds of community and horestead pronerty

2278. (a) This section applies to property dealt with ot disposed’
of under the provisions of this chapter, including Article 8 (commencing
with Section 2290).

{b) The proceeds, rents, issues, and profits of community property,
and any property tékén'in exchange therefor or acquired with such pro-
ceeds, shall be community pfoperty. _

{c) The proceeds of sale of homestead property and any property
taken in EXChange therefor or azcquired with such proceeds shall enjoy
the exemptions prescribed in Sections 1265 and 1265a of the Civil Code,
provided that in the case of pfoperty so taken or acquired the peti-.
tioner with leave of court makes the declaration required by Section

1265a of the Civil Code.
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__.Commegt. Section 2278 continues the substance of the last para-
graﬁh ot former Section 1435.12 and the second sentence of the last
paragraph of subdivisfon {c¢)} of former Section 1435.16. The protection
of proceeds of homestead property in subdivision (¢} is not conditioned
on court approval of the transaction (so conditioned under former Sec-~
tion 1433.12 but pot under former Section 1435.16). 3See also Section

_2298(b)7(c0urt approval of reinvestment under Article 8).

100/974

Article 7. Restoration to Capacity

§ 2280. Retention of jurisdiction to restore capacity

2280, 1In proceedings brought under this chapter, the court shall
retain jurisdiction tc hear and determine any petition for restoration

to capacity as provided in this article.

Comment. Section 2280 continues the substance of the third sen~

tence of former Section 1435.14.

101/134

§ 2281. Petitdion for restoration to capacity

2281, (a) Any person whe has been found to be incompeteht in
proceedings under this chapter and is not then the subject of peﬁding
proceedings under any other chapter of this division, or any relative or
friend of such person, may at any time apply by a verified petition to
have the fact of the person’s restoration to capacity judicially deter-
mined. _ . _

(bj The petition shall be filed in the proceeding brought under

this chapter and shall sllege that the person is then competent.

Comment. Section 228! continues the substance of the first two

sentences of former Section 1435.14.

405/931

n

§ 2282, Rules for proceedings for restoration to capacity -

2282, Proceedings on a petiltion for restoration to capacity

brought under this article shall be as prescribed in Section 1755.:
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Comment. Section 2282 continues the substance of the fourth sen-
tence of former Section 1435.14. The refsrence to former Sectlons 1471
and 1472 (puardianship) is replaced by a reference to the comparable

provision of Division 5 (conservatorship).

30/699

§ 2283. o effect on acts dome under prior order

2283, Any adjudicetion of restoration to capacity shall not
prejudice or affect anything theretofore lawfully done pursuant to and
in accordance with any prior order made under the provisions of this

chapter.

Comment. Sectlon 2283 is the same as the [ifth sentence of former

Section 1435. 14.

30/698

Article B. Alternate Procedure Where There Is an
Existing Conservator of the Property

§ 2290. Definitions

2290. As used in this article:

{a) "Competent spouse” means a spouse who has the legal capacity to
contract and for whom no conservator of the property haS'been appointed.

(b} "Conservatee spouse’ means a spouse for whom a comservator of

the property has been appointad.

Comment. Sectlon 7290 is new.

/697

§ 2291. Alternative application of thies arcicle

2291. -The provisions of thit article may be used as an alternative

to the procedure prescribed elsewhere in this chapter.

Comment. Section 2291 continues the substance of the first clause

of former Section 1435.15.

30/696

& 2292. Powers of court

2292, If there is an existing comservator of the respective
estates of one or both of the spouses, the court in which the comnserva-
torship proceeding is pending may, for the purpose of administration

under thig article, do all of the following:
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(a} Determine the validity of any homestead and whether property is
community propercy or the sepavate propercvy of one or both of the
spouses. |

{b} After such determination, autherize the consetrvator to deal
with or dispose of. such property in the manner provided in this article
or to join . in any tramsaction or to concur therein when required by this

article.

Comment. Section 2292 is the same in substance as former Section
1435.15, Court approval of action by the conservator is required in

certain cases. ' See Section 229>,

30/695

§ 2293. Court approval required for action by conservator

2293. When a conservator is required by this article to join in
any transaction or to concur therein, an order of court approving the

same must first be obtalned under Section 184(Q.

Comment. Section 2293 restates the requirement of court approval
contained in subdivisions (a), (b}, and (¢) of former Section 1435.16,

and in subdivisions (hj and {c) of former Section 1435.17.

30/693

§ 2294. Management and disposition of community property where
there is a2 conservator of the property of one spouse

2294, A conservator of the estate of either spouse may deal with
and dispose of community property, whether or not subject to a home-
stead, as part of the conservatorshilp estate if the competent spouse

consents thereto in writing.

Comment. Section 2294 is based on a portien of subdivision (a) of
former Section 1435.16, the first sentence of subdivision (a) of, and a
portion of subdivision (b) of, former Section 1435.17. ‘The former
proviéiohs are revised to conform to Seccions 5125 and 5127 of the Civil
Code, which give either spouse the management and control of community
property. In the case of community real property, both the conservator
and the competent spouse must jein in enecuting any instrument where
both spouses wculd be required to join by Section 53127 of the Civil
Code. Section 2297. Jeinder by the conservator wmust first be author-
ized by order of court. Section 2293.

G-



30/694

§ 2295, “anagement and disposition of separate property subject
te a homestead where there is a conservator of the
property of cone spouse

2295, (a) Where property subject to a hemestead, other than a
married person's separate homestead, is the separate property of a
conservatee spouse, the conservator may deal with and dispose of such
property if the competent spouse consents thereto in writing.

{b) Where property subject to a homestead is the separate property
of 2 competent spouse, the competent spouse may &eal with and dispose of

such property,

Comment., Section 2235 is based on portions of subdivisions (a) and
{(b) of former Section 1435.16. The former provisions have been revised
so that consent of the competent spouse 1s required whether such spouse
is the husbana or the wife, and so that no consent 1Is required where the
homesteaﬁ is é married person's separate homestead. As thus revised,
Section 2295 conforms to Section 1242 of the Civil Code. _

Except in the case of a marriedrperson‘s separate homestead,  both
theé conservator and tﬁe cbmpeﬁent spouse must joln in any conveyance or
encumbrance of the.hbmestead property, whefher the separate property of
the conservatee spouse or the competent spouse. See Section 2297, Civil
Code § 1242. Such action by the congervator must have the prior ap-
proval of the court. Section 2293. '

Where the spouse has claimed a married person's separate homestead
(Civii Code § 1300}, such spouse or the spouse’s conservator may deal
with the property without the joinder or consent of the other spouse.
See Civil Code § 1242; 5 B. Witkin, California Procedure, Enforcement of
Judgment % 34(b)(2), at 3415 (2d ed. 1971)}.

ﬁéEE; Existing Section 1435.16 and Civil Code Section 1242 require
that, where one spouse is incompetent, & conveyance of .a married per-
son's separate homestead property may be made only with the consent of

the spouse or his or her guardian. This draft does not continue this
requirement.
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30/692

§ 2296. Management and Jdisposition of community and homestead
property where there 1is a conservator of the
nroperty of both spouses

2296. © (a) This section shall apply when théré are conservators of
the estatés of both spouses. Both conservaters must concur in any
transaction described in this section.

(b} An undivided one-half intetest in the community prope:ty;
whether or not subject to a homestead, may he included in, dealt with,
and disposed of as a part of the'conéervatorship estate of the husband,
and an undivided one-~half interest theredin may be included'in,'dealt'
with, and disposed of as a part; of the conservatorship estate of the
wife. - |

(c) if pfoperty subject to a homestead, other than a married per-
son's éeparate homestead, is the separate property of both spouses as
joint tenants, tenants in common, or otherwise, the respective Interests
of each{may be included in, dealt with, and dispesed of as a part of

thelr respectiVe'conservatorship estates,

Comment., Sectlon 2296 is based on the first paragraph of sub-
divisioﬁ {¢) of former Section 1435.16 and the first paragraph of sub-
divigion (c)} of former Section 1435.17. The former provisions have been
revised to make the rule with respect to community property subject to a
homes;ead the same as the rule for community property not subject te a
homestead, i.e., one-half in each conservatorship.

The. concurrence required of both conservators by subdivision (a) is

subject to prior approval by the court. Section 2293,

30/691

§ 2297. Jeinder required in certain transactions

22497. Whenever both spouses, if competent, would be required to
join in any transaction under Section 1247 ox Sectlon 512? of the Ciwvil
Code both the conservator and the conpetent spouse, Or both conserva-

tors, must jein in such transaction for it to be effective under this

article.
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Comment, Section 2297 is based on pertions of subdivisiens (a1},
(b), and (c) of former Section 1435.16 and portions of subdivisions (a)
and (h) of former Section 1435.17. The former provisions have been
revised s0 that-joinder is not required under this article in situations
where joinder would not be required under Sections 1242 or 5127 of the
Civil COde{,E;gli in the case of gseparate property subject to a married
person's sepafate homestead.

Before a conservaror may join in a transaction referred- to 'in this
section, prior aﬁproval of the court must be obtalned. Section 2293,

Note., Existing Section 1435.17(b) requires the consent of the
wife's guardian where the husband disposes of community real or personal
property. This section, by referring to Civil Code Section 5127, re-

quires the consent of the wife's guardian only in the case of disposi-
tion of community real property. .

30/690

§ 2298. Character of property; reinvestment of proceeds

2298. (a) Proceedings under this article shall not alter the
character cof the property or of the proceeds, rents, issues, or profits
thereof, or the rights of the respective spouses therein except with -
respect to the procedure for the management and disposition thereof as
expressly provided in this article.

{b) The court, on petition of the conservator cor the competent
spouse, with such notice to the other as the court shall prescribe, may
authorize the investment of the proceeds in another home for the spouses

to be held by the same tenure as the property sold or exchanged.

Comment. Section 2298 continues the substance of the last para-
graph of former Section 1435.17 and the first sentence of the last
paragraph of former Section 1435.16. Section 2298 applies both to com-
munity and to homestead prdperty. I -

 Under Section 2278, the proceeds of communify property retain their
community character, and the proceeds of homestea& property méy remain

protected if proper steps are taken.
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969/1327
TRANSITION PROVISION

SEC. . {(a) All puardianships and proceedings for suardianship
of an idcompetent adult or a married minor in existence on the operative
date of this act under Part 1 (commencing with Section 1400) of Division

-4 of the Probate Code are deemed to be conservatdrshiﬁs and are foverned
by Division 35 (commencing with Section 1721} of the Probate Code without
application, order, or amendment of letters or title of the proceeding,
and all bonds, security, and othef oﬁiigations then in effect shall
continue to apply. Conservatees subject to such cbnservatorshiﬁé shall
be deemed to have been judicially determined to lack legal capaﬁity as
provided in Sectlon 1863 of the Probate Code until otherwise ordered by
the court.

(b} Any action, cause of action, defense, accounting, or other pro-
ceeding instituted or maintained before the operative date of this act
shall be continued under this act, so far as applicable, and if no
provision of this act 1s applicable, under the law in effect immediately
prior to the operative date of this act, and for this limited purpose
prior law is continued in force and effect. If any right or remedy is
abrogated or substantially curtailed by the provisions of this act, the
person entitled thereto shall have one vear after the operative date in
which to commence enforcement therecof under prior law.

{c) The changes made by this act in the standards for appointment
or confirmation of a puardian shall not affect the walidity of any
nomination, appointment, or confirmation made under prior law.

{d) The Judicial Council may prescribe by rule for the orderly
transition of pending proceedings affected by this act, including but
not limited to amendment of the title of the proceedings and amendment
of, or issuance of, letters of guardianship or conservatorship. The
validity of transactions and acts of a guardian or conservator shall not
be affected by a misdescription of the office, nor shall any judgment,

decree, or order of the court he invalidated by any such misdescription.

Comment. This section continues in effect as conservatorships all

guardianships for incompetent adults and married minors established

—H2=
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under Divisien 4, It preserves the effect of the creation of a guard-
ianship under Division 4, which renders the ward incapable of making a
valid contract. Hellman Commercial Trust & Sav. Tank v. Alden, 206 Czl.
592, 604-605, 275 P, 794,  (1929). Section 1863 of the Probate Code
permits the court to order that the conservatee lacks the power to make
a conveyance or contract in excess of a specified amount. If the court
removes entirely the disability imposed on the conservatee by this
section, the conservatee will have the limited power to contract pro-
vided by Section 1858 of the Probate Code. See Board of Regents State
Univs. vf-Davis, 14 Cal.3d 33, 41, 533 p.2d 1047, _ , 120 Cal. Rptr.
407, ;ﬂ__ {1975).
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15924
COXFORMING REVISIONS

Civ1l uode § 40 (technical amendment)
SEC,‘ . Section 40 of the Civil Code is amended to read

40;_ SubJect to neeﬁien 561 and Secticn 1910 of the Probate Code,
;and subject to Part 1 (commencing with Section 5000) of Jivision 5 of
'the Welfare and Institutlons Code after his incapacity has been judi—
wcially determined, a person of unsound mind can make no conVeyance or
other contract, nor delegate any power or wsive any right, until his
restoration to capacity. But a certificate from the medical super—
intendent or resxdent physician of the 1nsane asylum to whieh such per-
son may have been committed, showing that such person had been dis~
charged therefrom, cured and restored to reason, shall establish the
presumption of legal capacity in such persom from the time of such
discharge.

Comment; Section QD is amended to delete the reference to Section
1561 of the Probate” Code which 1s repealed.

o - , 18475
. Civil.Code & 206.5, {amended) .
SEC. .. . Section 206.5 of the Civil Code is amended to. read:

206.5. .Any adult person may file in the superior court of the
county where his parent resides a verified petition alleging that, while
. he was a winor, he was abandoned by such parent, and such abandonment
continued for .a period of two or more vears. prior to:.the time such.per-

- son ,reached the age of 18 years, and such parent during such period was
. physically and.mentally able to support such person, and praying the
«court to free such person from the obligation otherwise imposed by law
to support such.parent. The clerk shall thereupon set.the same.for
hearing by the court and issue a citation directed to said parent and to
his guardian er conservator, if any, or, if said parent be deceased, to
the personal representatlve of his estate, settlng forth the time and
‘_place of hearing S0 fixed by h1m.- The.. citation and a copy of the peti-
tion shall be personally served on the parent and Buardiasm es#' conserva-
tor, if any, or, if said parent be deceased, on the personal representa-

tive of his estate in the same manner as provided by law for the service
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of summons at least five days before the time of hearing. If, upon
hearing, the court determines that the allegations of the petition are
true it shall issue a decree granting the relief prayed for.

A pérson released from the obligation to support a parent as pro-
vided in this section shall be deemed to be so released with respect to
any state law under which a child is required to pay for the support,
care, maintenaﬁce,‘and the like of a parenf;-ﬁr to reimbursé the S5tate
staté or a local public apency for furnishing such support, care,
‘maintenance, or the like. -

Comment., Section 206.5 is amended to deiete the references to a

. guardian of the parent since, under Division 4 of the Probate Code, a
guardian may not be appointed for an adult,;: :

e : . 18476
Civil Code 3 1242 {technical amendment)
SEC. . Sectiomn 1242 of the Civil Code 1is amended to read:

1242. Except as provided in Chapter 2a <{commencing with See-
t4on 1435713 Bivision 4 12 (commencing with Section 2250) of Division 5

of the Probate Code where one or more spouses is incompetent, and except
in the case of a married person's separate homestead, the homestead of a
--married person cannot be .canveyed or encumbered unless the instrument by
which 1t is conveyed or encumbered is executed and acknowledged by both
husband and wife or unless each spouse executes and .acknowledges a
separate. instrument so conveying or encumbering the homestead in favor
of the gdame party or his successor in interest; provided, :however, that
a conveyance of the homestead between husband and wife nead be executed
and acknowledged only by the spouse conveying, and.unless the one con-
veying expressly regerves his homestead rights, the spouse to whom the
conveyance is made may convey or encumber the homestead property in the
- same manner and to the same extent as though no homestead had been
declared., : : : L e

Comment. Secton 1242 is amended to reflect the recodification of

.. former Chapter 2A of Division 4 of the Probate Code as Chapter 17 of
_ Diwvision 5 of that code.

L



18477
Civil Code 5 1243 {(technical amendment)

SECﬂ . Section 1243 of the Civil Code is amended to read:
1243, _ Except as prov1ded 1n Chapter 24 {eomnencing with See-

ton éwao—%y as %iv=s:en = 10 (commencing with Section c250) of Division

5 of the Probate Code Where one or both spouses are 1ncompetent, a
homestead can be abandoned onily by _

1, A,declaration of abandonment nxecuted and acknowledged by the
_husband and wife, Jolntly oxr by separate instruments, 1f the claimant 1s
marrled
f 2. A declaration of abandonment or a conveyance by the cl almant if
unmarried

3ﬂ A,declaration of abandonment or a convayance by the grantee
named in a convejance by which one spouse conveys the homestead to the

other spouse without expressly reserving his homestead rights '
. 4. A conveyance or conveyances by hoth spouses as provided in
‘Section 11&2 _ _ ‘

3. A declararion of abandOnment or a conveyance by the claimant
alone in the case of a married person's separate homestead

Comment. Section 1243 is amended to reflect the recodification of

:former Chapter 2A of Division 4 of the Probate Code as Chapter 12 of
“Division 5 of that code.

o - o 18428, .
. Civil Code & 2939x1/2 (amended}
SEC. . . Section 2939-1/2 of the Civil Code.is amended to read:

293%-1/2. Foreign executors, adminiserators and guardiens admin-

istrators, pguardians, and conservators may satisfy mortgages upon the

records of any couaty inathis state,-upon nroducing and recording in the
office of the couqty recorder of the county in which such mortgage is

recorded a duly certified and authentlcated copy of their letters

testamentary, or of adminfsésstien orf of gusrdiansbiyps administration,

guardianship, or comservatorship, and which certificate or authentica-

tion shall alsoc recite that saild letters have not been revoked.

Comment, Section 2939-1/2 is amended to add the references to con-
servators and conservatorship.
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18479
Civil Code § 4510 (zmended) )
SEC. . Section 4510 of the Civil Code 1is amended to read:

4516, (a) A marriage may be dissolved on the grounds of incurable
insanity only upon ﬁroof, including competent médical or psychiatric
testimony, that the insahe spouse was at the time the petition was -
filed, and remains, incurably insane.

' (L) No decree granted on this ground shail relieve a spouse from
any‘dbl{gétidn imposéd by law as a result of the marriage for the sup-
port of the spouse who is imcurably insane, and the court may make such
order for support, or require a bond therefor, as the circumstances re-
quire.

-jgl If the insane spouse has 2 gere¥sl puardian or guardian

of his conservator of the person, other than the spousé bringing the

action, the petition and summons shall ‘be served upon the insane’ spouse

and such guardian awd ke or conservator. The guardian or conservator

shall defend and protect the interests of the insane spouse. If ‘the
insane spouse has no gemesal guardian or guerdien ef his conservator of
the persdm, or 1f thé:spouse bringing the action is the gemerad guardian

or guardiam of his.conservator of the. person, the court shall appoint a

guaidiah'ad litem, who may be the district attorney or the county counsel,
1f any, to defend and protect the interests of the insane spouse, 1If a
distriet attorney or county counsel is appointed puardian ad litem

pursuant to this pavegraphy hts subdivision, the successor: in the office

of district attorney. or ccunty counsel, as the case may be, succeeds

him as guardian ad litem, without further asction by the court or parties,

Comment. Section 4510 is amended to add the references to. a con-
servator of the person of an insane spouse and to delete the references
to a guardian of the person. The term ‘‘general guardian’ includes a
guardian of the person. Prob. Code § 1402, Other technical revisions
are also made. -
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18480

Civil Code & 5128 (techmical ausendment)

SEC. - . Section 51238 of the Civil Code is amended to¢ read:
~- 5128, Where wne or both of the spouses are incompetent, the pro-
cedure for dealing with and disposing of community property 1s that
prescribed in Chapter 2& fecrmmeneins with Seeiion 2435013 8§7Qi¥iﬂiﬁﬁ

A

% 12 (commencing with Section 2250) of Division 5 of the Probate Code.

Comment. Section 5128 is amended to reflect the recodification of
former Chapter 2A of Division 4 of the Probate Code as Chapter 12 of
Division 5 of that code.

18484
Code of Civil Procedure § 153 (amended)

SEC. 7. "Section I53 of the Code of Civil Procédure is amendad to

read:

153. Except as otherwise sxpressly provided by law, thé seal of a
court need not be affixed to any proceeding therein, or to any document,
except: '

1. Tba writh
2. To a summons;
3. 7To a warrant of arrest;

4. To the certificate of probate of a will or of the appointment

of an executor, admidistrator, er szwa¥défam- guardian, or conservator.

Comment. Section 153 is amended to add the certificate of appoint-
ment of a conservator to the exceptions stated in subdivision 4.

Note. This would impose a new requirement.
28275

Code of Civil Procedure § 166 (amended)

SEG. _ . Section 166 of the Code of (ivil Procedure is amended to
read: _

-166. The judge or judges'of_the superior, municipal and justice
courts may,-at chambers, in the matters within the jurisdiction of their
respective courts. '

l. - Grant all orders and writs which are usually granted in the

first instance upon an ex parte application, and may, at chambers, hear
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and dispose of such orders and writs; and may also, at chawbers, appoint
appraisers, receive inventories and accounts to be filed, suspend the

powers of executors, ddmnlstrﬂtor&.F &% gdarddans puardians, or con-

servators in the cases allowed Ly laﬂ, grant Spec1al letters of admin-

1

'istratlon ot paardiaashi and temporary letLers of. Eaardlanahlp or

conservatorsh;g, approve claims and bo1ds, and direc* the issuance from

'the court of all writs and process neceesa?y in tﬁe exercise of thelr
powers in matters of proksset Elﬁbatt._ o

2. Hear andrdetermine all motions méde puféuaﬁt td-Sécfiﬁna 657 or
663 of this coder 663.

3. Hear and determine all uncentested actions, proceedings, de-
murrers, motions, petitions, applications, and other wmatters pending
before the court other than actions for ddweFens maintensnee or sanud-

ment of dissolution of marriage, for legal separation; or for a judgment

of nullity of the marriags, and except also appllcationa for confirmation

'of sale of real properLy in probate proceedings.

A Fudgey judge may, out of court, anywhéfe in the Statcy state, ex—
ercise all the powers and perform all the fuanctions and duties conferred
upon a judge as contradistinguished from the court, or which a judge may
exercise or perform at chambers. - '

Comment. Section 166 is amendgd t¢ add authority for the judge to
suspend the powers of a conservator and to issue temporary letters of

conservatorship. . See Prob. Code 55 19532, 2201-2202. Other technical
revisions are aiso made,

28276
Code of Civil Procedure § 170 (amended)

 BEC. __ . Sectiou 170 of the Code of Uivil Procedure is amended to
read;u

170. .o justice or judge shall sit or act as such in any action or
proceeding:

l. To which he is a party; or in which he is interested other than
as a holder or owner oz CARY capltaJ stock of & corporation, or of any
bond, note or other securlty issuec by a corporation; .

2. In which he is interssted as a noluer or owner of any capital
stock of a corporat1nn, or of any bond, note or other secuzlty issued by

a corporationi



3. lhen he is related to either party, or to an officer of a cor-
poration, which is =2 party, or to an attorney. counsel, or ‘agent of
either party, by consanguinity or aifinity within che third degree com—
puted according to the rules of law, or wien he is indebted, through
money borrowed as a.loan, to either party, or to &an aicorney, counsel or
partrer of either:party, or when he is sc indebted to an officer of a
corporation or unincorporated association which is a party; provided,
however, that if the parties appearing in the action and not then in
default, or the: petititioner .in-any probate proceeding, or the executor,
or administrator of the estate, or the guardian e£ the riuner oF fhcem-

petens. pordseny Or conservator, or the comnissioner, or the referee, or

 the attorney for any of the abova named, or the party or his artorney in
all other or special proceedings, shall sign and. file in the action or
matter, a stipulation in writing walving the disgualification mentieonad
~in this subdivision or in subdivision 2 or 4 hereof, the judge or court
may. proceed with the trial or hearing and the performance of all other
duties connected therewith with the- same legal effect as 4if no such
disqualification existed;

4. When,. in the:action or proceeding, or in any previous action or
proceeding involving any of -the same issues, he has bheen attorney or
counsel for any party; or when he has given advice to any party upon any
-matter involved in the action or proceeding; or when he has been re-
tained or employed as attornay or counsel for any party within-two years
prior to the commencement of the action ot proceeding; ‘

'3.. When it is made to appear probable that, by reason of biads or
prejudice of such justice or judge a fair and impartial trial ‘annot be
‘had before him. .

Whenever a judgs or justice shall have knowledge of any fdet or
facts, which, under the provisions of this saction, disqualify him to
~.sit or act as such in any. action or proceeding pending befdre him, it
shall be his duty to declare the same in open court and cause a memo-
randum thereof to be ontered in the minutes or docket. " It shall there-
upon be the duty of the clerk, or the judge if there be no clerk; to
transmit forthwith a copy of such memorandum to each party, or his at-

torney, who shall have appearesd in such action or proceeding, except
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such party or parties as shsll be present in persdn or by attorney when
the declaration shall be made.

., In justice courts when, before the trial, either party makes and
files an affidavit that he belisves that he caonot have a fair and in-
partial trial before the judge before which the actton 1s pending, by
reason of the interest, prejudice or tias of the judge, the court may
order the transfer of the action., and the provisions of Section 393
shall apply to such iransfer.

A Whenever a judge of a court of record who shall be disqualified
.under the provisioas of this section, to sit or act as such in any

, dctien or proceeding,. pending before him, meglects or fails-to declare
his disqualification in the manner hereinbefore provided, any party to
such action or proceeding who has appeared therein may present to the
court and file with. the clerk a writtenm statement objecting to the
hearing of such matter or the trial:of any issue of fact or law in' such
. action or proceeding before such judge, and setting forth the fact or
facts constituting the ground of the disqualification of such judge.
Copies of such written statement shall forthwith be served by the pre-
senting party on each party, or his artorney, who has appeared in the
agtion,g;,proceedingland on tha judge alieged in sucl statement to be
disqualified. _ ,

_- Tithih 10 days after the filing of any such statement, -or 10 days
- after the service of such statement as above provided, whichever is
later in time, the judge alleged therein to he disqualified wmay file
.with the;clerk his consent in writing that the action or proceeding be
tried before another judge, or may file with the clerk his written
answer admitting or denying any or 2ll of the allegations contained in
such statement and setting forth any additional tfact: or facts material
or relevant to the question of his disqualifications. The clerk shall
forthyith,transmit,a.copy of the judge's consent or answer to -each party
or his attorney who shall have appeared ln such!action or proceeding.
:EVery such statement and every such answer shall be verified by ocath in
the mammer prescribed by Ssetion 446 for the wverification of pleadings.
The statement of a party objecting to the judge on the ground-of his
disqualification, shall be presented at the sarliest practicable oppor-

tunity, after his appearance and discovery of the facts constituting the
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ground of the judge’s disqualificaricn, and in aay évént before thae
commencement of the heariug of any issue of fact in the action or pro-
ceeding before such judea.

Wo-judge of a court of record, who shail deny his-disqualificationi
shall ‘hear or pass upon tho question of his own disqualification: but ir
every such cdse, theé question of the judge's disqualification shall be
licard and determined by some other judg~ .gzecd ﬁﬁcn by'the pé;ties who
shall have appeared in tie acticn or proceeding, or, in the eveﬁt of
- their failing to agree, by a judge aszisusc to act by thé Chéirmaﬁ of

L0 agree upon a judge to

Hf
_—

the Judicial Council, and, if the parties fal
determine the question of the disqualific:tion, within five days after
the expiratiornof the time allowed herolp for tha judge to answer, if
shall be the duty of the clerlk then to nocify the Chairman of the
Judicial Council of that fact; and it shall bo the duty 6f the Chairman
of the Judicial Council fortwith, upcn receipt oi notice from the

clerk, to assign some other judge, not disqualified, to hear and deter-

- mine the gquestion.

If such -judge aduits hils disquailificatiown, or files his writtenm
consent that the action or proceeding be tried pefore anotlier judge, or
fails to file nis answer within the 10 days 'herein aiiéwedg'or'if it
shall be determined after hearing that he ir disqualified; the aétioﬁ or
proceeding shall be heard and determined by auother judge or justice not
disqualified, who shall be agresd upon by the parties, or, in the event
of their failing to agree, assigned by *the Chairras of fhe‘Judicial
Council; provided, however, tiat when there are fwo oy mbré.judges of
ttie same: court, one of whom 1s disquaiifiad, the action or proceedinw

-may be transferred to a judge who is not AlvquaILthd '

A judge who i disqualifisd mayv, notwithstanding his d¢squallfica—
tion, request another judge, who has bcen agreed upon by the parties, to
sit and-act in his placo. .-

‘In an action or nraceediug brought it aﬁﬁ'éourt by or'agaihSt
the Reclamation Toard of the State of Caiifornia, ov any :'Llrr:i.f;_?;arfi'-cmg‘E
reclamation, levee; swampland or,draiqagc Tigtrict, cor trustee, ffieer

. or emplovee theveof, affecting or relating =o ~ny véal propert},‘or'aﬂ

easement of right-of-way, leves, embankmeut, camal, or any work provided



for or approved by the eclamation Board of the Stare of Califcrnia, a
judge of the superior court of the county, or a judge of the municipal
court or justice court of the judiciel district. in which such real
property, or any part thereof, or such easement or right-of-way, levec,
embankmentg canal or work, or any part thereof is situated shall be
disqualified to sit or act, and such action shall be heard and tried by
some other judge assigned to sit therein by the Chairmas of the Judicial
Council, unlegs the parties to the action shall sign and file in the
action or proceeding a stipulation in writing, waiving the disqualifi-
cation in this subdivision of this section provided, in which case such
judge may proceed with the trial or hearing with the saue legal effect
as if no such legal disqualification existed. TIf, however, the parties
to the action shall sign and file a stipulatien, agreeing upon some
other judge to sit or act in place of the judge disqualified under the
provisions of this subdivision, the judge agreed upomn shall be called by
the judge so disqualified to hear amd try such action or proceeding;
provided, that nothing herein contained shall be construed as preventing
the judge of the superior court of such county, or of the municipal
court'pf such judicizl district, from issuing a temporary injunction or
restralning order, which shall, if granted, remain in force until
vacated or modified by the judge designated as herein proviced. .-

i. When, as a judge of a court of record, by reason of permanent
or temporary physical lmpairment, he is unable to properly perceilve the
evidence or properly conduct the proceedings,

§. dotwithstanding anything contained in subdivision & of this
section, a judge of the superior court or a judge of the mumicipal court
or justice court of the judicial district; in which any real property is
located, shall not be disgualified te hear or determine any matter in
which the opposing party shall have falled to appear within the time
allowed by law, or as to such of the opposing parties who shall have -
failed to appear within the time allowed by law, and as to which matter
or parties the same shall constitute purely a default hearing; provided,
that nothiag in this section contained shall be construed as preventing
the judge of the superior court of such county from Issuing an order for

possesslion prior to judgment in proceedings in eminent domain.

-93-



Wothing in this section containad shall affect a party’s right to
‘& change of the place of triazl in the cases provided for in Title 4
(commencing with Section 392} of Part 2 of this code.

Comment. Section 170 is amended to add the reference to conserva-
tor in subdivision 3. : '

25281

Cade of Civil Frocedure & 395.1 (amended)

SEC. « Section 395.1 of the Code of Civil Procedure is amended
to read:
3%95.1. ‘hen a defendant is sued in kfs an official capacity as

execitor, administrator, zuardfan grardian, comservator, or trustee, on

a claim for the payment of money or for the recovery of personal prop-
erty, the county which has jurisdiction of the estate which ke the
defendant represents shall be the proper county for the trial of the
~action.

. Comment. Section 395.1 is amended to add the reference to con-
servator.

28282

Code of Civil Procedure £ 602 (amended)

SEC. . Section 502 of the Code of Civil Procedure is amended
to read:

602, Challenges for cause may be taken on one or more of .the
following grounds:

(1) A want of any of the qualiffcations prescribedrby this code to
renéér a ﬁersoﬁ competent as a jurof.

{2} Consanguinity or affinity within the fourth degree to any party
“or to an officer of a corporation which is a party.

(3} Standing in the relation of, or being the parent, spouse, or
child of one who stands in the relation of, guardian and'wérd, conser-

vator and conservatee, master and servant, employer and clerk, ‘or

principal -and ‘agent, or debter and c¢reditor, to either party or to an
officer of a corpeoration which is a party, or being a member of the

. family of either party; or a partner in 'business with either party; or
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or surety on any bond or obligation for either partv, or being the
holder of bonds or shares of capital stock of a corporation which is a
party; or having stood within one year previous to the filing of the
complaint in the action irn the relation of attorney and client with
either partf or with the attorney for eithef pafty.l A depositor of a
bank or a helder of a savings account in a savings and loan association
shall not be deewmed a creditor of such bank or savings and lean associ-
ation for the purpose of this subsection solely by reason of his being
such a depesitor or account holder.

{4) Having served as a juror in a civil action or been'a witness on
a previous ftrial between the same parties, for the same cause of action;

" or having served'as a juror within one vear previously in aﬁy'civil

‘action or proceeding in which either party was plaintiff or defendant.

(5) Interest on the part of the juror in the event of the action,
or in the main question invoived in the action, exceﬁt his interest as
a member or citizen or taxpayver of a county, clty and county, incorpo-
rated city or town, or other political subdivision of a county, or
municipal water district. .

{£) Having an unqualified opinion or belief as to the merits of the
action founded upon knowledge of its material facts or of some of them.

{7) The existence of a state of mind in the juror evincing enmity
against or bias to either party. o

(8) That he is a party to an action pending in the court for which
he is drawn and which action is set for trial before the panel of which
he is a member.

Comment. Section 607 is amended to add the reference to conserva-
tor and conservatee in subdivision (3). '

26233

Code of Civil Procedure § 541 (amended)

SEC. ___ . .Section 641 of the Code of Civil Procedure is amended to
read;

641. A party may object to the appointment of any person as
referee, on one or more of the following grounds:

l1.. A want of any of the qualifications prescribed by statute to

render a person competent as a juror;
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2. Consanguinity or affinity, withiv the tihird degree, to either
party, or to am officer of a corporation which is a party, or to aﬁy
judge of the court in which the appointwment shall be nade;

© 3. Standing irn the relation of ruardian and ward, conservator and

congervatee, master and servant, cmployer and clerk, or principal and

agent, to either party; or being a wmember of the family of either barty;

or a partner in business with either party; or security on any bond or

.- obligation for either party,

4, Having served as a juror or been a witness on any trial between
the same parties for the same cause of action; - o

5. Interest on the part of such person in the event of the action,
or in the main question involved in the action; o : -

6. Having Formed or expressed an unqualified opinion ofrbelief as
to:the merits of the action; ' -

7. The existence of a state of mind in such person evincing
enmity against or bias to sither party. -

‘Comment. Section 641 is amended to add the reference to counserva-
tor and conservatee in ‘subdivision 3.

P . ) ) 28284
Code pf Civil.Procedure f 732 (awmended) . . - -

SEC. . Section.732 oi the Code of Civil Procedure is amended to
read:

732. If a guardiau, conservator, tenant for life or vears, joint

tenant, or tenant in common of real property, commit waste thereon, any
person aggrieved by the waste may bring an action against hiém such
person therefor, in which action there may he judgment'fof'tfebiéfdém-
ages, .

Comment. Section 732 is amended to add the reference to conserva-
tor. : ' ' ’

) . } 25285
Code of Civil Procedure § 751.69 (amended)

SEC. - Section 751.0% of the Code of Civil Erocedure is amend-

ed to read:
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751.0%. At the time of filing the coaplaint the plaintiff shall
file with it hkim ap affidavit fully and explicitly setting forth and
showing:

{(a} The character of his the plaintifi{'s estate, right, title,

lnterest, or claim in, and possession of, the property, the period it
_has existed, and from whom obtained.

(b) Uhether or not he the plaintiff has ever made. any conveyance of
all or any part of the property, or any lnterest therein, and if so when
and to whom, and a statement of any and all subsisting mortgages, deeds
of trust, and other liens thereon.

(¢} That &ec the piaintiff does not know.and has never been informed

of any other person wha claims or who may <lalm:any interest in or lien

upon all or any part of the property adversely to h=my the plaintiff. or

if he the plaintiff does know or has been informed of any such person,

the name and address of such persomn.
If the plaintiff is unable to state any of the required matters,

ke tne plaintiff shall set forth and show fyully and_gxpligitlg_the

‘reasons for éuch.inabilify. Such affidavit shall constitute a part of
the judgment-roll. If the plaintiff is a corporation, the affidavit
shall be made by an officer thereof. If the plaintiff is a persomn under

auardianshipr guardianship or ronservatorship, the-affidavit shall be

made by dis gassadsmy the guardian or conservator,

Coument. Sccticn 751.0% is amended to add the references to con-
servator and conservatorship. : '

28286

Code of Civil Prucedgre $ 751.21 {amended}

SEC. . Section 751.21 of the Code of Civil Procedure is

amended to read:

"751.21., An executor, administrator, guardian, conservator, or

other person helding the possession of property in the right of another
may malntain as plaiptiff, and may appear and defend in any action pro-
vided for by this chapter. '

‘Comment. Section 751.21 is amended to add the refefence to con-—
servator. ' '



25287
Code of Civil Procedure 5 751, lo (anended)

SEd..___.' Sectlﬂn 751.h¢ of tiiz Code of Civil Procedure is amended
to read: . -

151 Z3. Av executor, adnlnistrator guardian, couservator, .or
other person holdlng the possesgion of propercy in the right of angther,
may make sign, verify, and file for record the notice and affidavit
provided for in this chapter on uehalf of the estate or interest which
" he such Eerscn represents.

Comment. Section 751.28 is amended to add the refereace to con-
servator. :

25268

Code of Civii Procedure 3 1018 {amendeé)

- SEC. ___ . Section 10l& of thé Code of Civil froéedufe is amended
to read: |
1618, (a) Every foreign corporation and nonresident individual who
-edther incurs any liability to the State of california under aﬁy tax law

A
of the Sfa#c state or who is a guardian, conservator, recelver, or fidu-~

ciary of any individual, estate or trust, or cnrpbratibn, or a member of
a partnership, incurring amy such liability, shall file with the Secre-
tary of State a designation of a natural ﬁerson, stating ﬁis residence
or business address in this Statey state, as 1ts or his agent for the
‘purpose of service of process in any action to enforce such 1iabiii£y in
the courts of this Staster state, and the delivérylto such agenf_of_a
copy of any process in ahy such action shall constitute %alid éérviée on
such foreign corporation; nonresident, individual, fidbéiﬁry or partner.
A copy of sdch designation, certified by the Secretary of State, is
sufficient evidence of the apvointment of such agent for service of
process. Such foreign corporation or nonresident indlv1dual shall flle
with the Secretary of State notice of any change of address cf the
person thus designated, and may revoke any such designation by flllng
notice of the revocation thereof with the Secretary of tate.

(b). Every resident individual who incurs any liability to the State
of California under any tax law of the Hesse ggggg‘or who is a guardian,

conservator, recelver, or fiduciary of any Iindividual, estate or trust,

-953—



or corporation, or member of a partnsrship, iocurring any such 1lia-
bility, who hereafter leaves the Sinee state for a period of longer than
one.year, or is hereafter absent from tlie Sezte state for a period
longer than one yvear, aad who is or was a resident at the time of

leaving the States stéteL shall file with the Secretary of State a

designation of a natural person, étating his vesidence or business
address in this S¢st=y state, as its or his agent for the purpose of
service of process in any action to enforce such liability in the courts
of this State; state, and the delivery to such agent of a copy of any
process in any such action- shall constitute valid service on such indi-
vidual. A copy of such designation, certified by the Secretary of
State, is sufficient evidence of the appointment of such ageat for
service of process. Such iadividual shall file with the Secretary of
State notice of any change of address of the person rthus dsesignated, and
nay revokerany‘such designation by filing notice of the revocation
thereof with the Secretary of State, |

(¢} In the event that no agent designated. in accordance with the
‘provisions of thié sect101 can, be found with due %iligence'at“the.ad-
dress glven, oK 1f the apent so designated be ng longer authorized to
act, or 1f no person has been designated, and if personal service of
'proéess upon the corporat1on or individual within this S¢a%e state can-
not be made with the exercise of due diligeace. then service shall be
made by delivery of “hﬁ process to the Sccretary of State or to an as-
gistant or deputy secretary of state, and such service shall be a suf-
ficient servize on éaidrcorporation or individucl subject to compliance
" with subsection (d)rhgreof. The making 2nd filing:of an affidavit or
. affidavits in the action or proceeding showins what effort was made or
action taken to compiy with the above reguireunents of due diligéhbe and
the making of an order of the court in which said actien or proceeding
is‘bénding findipg-thaf due diligence has been exercised and directing
service of summons as here¢n provided, shall be sufficient proof of the
fact of such exerc;se o due diligence,

(d) In the event of service of process under subsectiocn \c} hereof

there Snall be delivered to the Secretary of State by the attoruey
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representing the State state a statement of the address of the corpora-
tion or individual to which or te whom notice, and a copy of the summons
. and complaint, -shall be sent. Upon the receipt'of such summons and
complaint the Secretary of State forthwith shall pive notice to the
corporation or individual by telegraph, charges prepaid, to the address
given in the statement delivered to the Secretary of State at the time
of such service, of the service of the summons and complaint and shall
forward to such corporation or individual by registered mail, a copy of
such summons and complaint. Personal service of such notice and a copy
of such summons and complaint upon the corporation or individual where-
ver found outside this State state shall be the equivalent of said
mailing. - : .

{e) Proof of ceéplience with subsection {d) herecf shall be made in
the event of service by mail by certificate of the Secretary of State,
under his official seal showing said mailing, together with the defend-
ant's return receipt. Such certificate and recelpt 5hall be appended to
the original summons which shall be filed with the court from 0ut of
which such summons issued within such time as the court may-allow_for
the return of such summons. In the event of personal service outside
this State state such compliance may be proved by the return of any duly
constituted public officer, qualified to serve like process of and in
the State state or jurisdiction where the defendant 1s found, showing
such service to have been made. Such return shall bhe appended to the
original summons which shall be filed as aforesaid.

(f) Service_mede under this section shall have the same legal force
and validity as if service had been made perscnally in this Stztes
state; p;qvided, nowever, that the defendant may appear and answer the
complaint withipr30 davs from the date of service.

(g} The court in which the action is pending may. ocrder such con-
tinuances as may be necessary to afford the defendant reasonable op-
portunity to defend the action.

{h) The Seeretar; of Statre shall keep a record cf all process
served upon him and shall record therein the time of such service ana

hig action in respect thereto.
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(1) If any clause, sentence, paragraph, or part of this section
shall, for any reason, be adjudpged by any court of competent juris-
diction to be invaiid, such judgment shall not affect, impailr, or in-
validate the remainder of this section, but shall be confined in its
operation to the clause, sentence, paragraph or part thereof directly
involved in the controversy in which such judgment .shall have been
rendéred.

Comment. Section 10185 i3 amended to add the reference to conser-
vater in subdivisions (a} and (b).

25291
Code of Civil Procedure § 1700.3 (amended)

SEC. . Section 1730.3 of the Code of Civil Procedure is amended
to read:

1700.3. "Fiduciary’ includes guardians, conservators, executors,

administraters, and trustees of trusts, testamentary or created inter

vivos,

Comment. Section 1700.3 is amended to add the reference to con-
Servators.

28294

Lode_of Civil Procedure § 1704 [(amended)

SEC. __ . Section 1704 of the Code of Civil Procedure is amended
to read:

1704, In all cases where notice of hearing of a petition for sub-
stitution of fiduciaries, or suspension or delegation of the functiomns
of a fiduclary or conmsultant, or for resumption of these functions is
required to be given pursuant to this chapter,  the clerk shall set the
petition for hearing and shall post notice of the time and place of
hearing in three public places in the county at least 10 days before the
time set for the hearing.

At least 10 days before the time set for hearing, the petitioner
shall cause further notice thereof to be given as follows:

{a} Hotice shall be mailed, except as prohibited by federal statute

or povernmental order or regulatiomn:
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(1} To each fiduciary, including consultants if any, who does net
jein in the petition.

{2) In case of probate estates, to the persons enumerated in the
Second paragraph of Section 1200 of the Probate Code, in the manner
there provided.

'f3) In case of trusts, to each person recelving bonefits under the
trust, and to each person presumptiVelv entl*led in remaiﬂdér,fiﬁsofér
asg tue addrésses and identity of such persons are known to the péti—:
tioner or to the trustee. In the case‘of revocable or terminéble |
trists, notice shall be sufficient if mailed to the person having such
ripht of revocation or termination.

(b) In the case of gaﬁfeéaﬁ”%éﬁﬁ; guardlanships or conservator-

ships, notice shall be glVEP in the manner requlred by law upen settle-
ment of 2 gusvdiants an accoant.

(c} In addition to the notlce specified in subd1v151ons (a} and

{(b), in cases where the fiduciary or consultant engaged In war service
is not the petitioner or where his written consent to the relief prayed
for is not filed, notice served eitner personally or by mail ctelegraph
or cable shall be given to such ficuciary or consultant, unlesé'the
court finds that Sﬁch notice isiimpracticable because hié whereabouts
are unknown and ﬁannot reasonably be ascertained, or because of Imposai-
bility or difficulty of communicating with him.

{d) In all cases mentioned in this section, such additional notice,
1f any, shall be given to parties in interest as'ghe coﬁrt may'direcf;

Comment. Section 1704 is amended to add the reference to conser-
vatorships.

28295

- Code of Civil Procedure § 1704.1 (amended)

SEC. .. Section 1704.1 of rhe Code of Civil Procedure is amended
to read: -

1704.1. In all cases where notice 1s-required te be given the B
court shall inquire as to whether proper notice has been given, and a
finding as to the giving of due netice conrained in the court's ordéf

when final shall be conclusive on the fiduciary or consultant, as the
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case may te, and on all persons interestad iv the estate, trust, o

guardianship, or conservatorship, unless modified or vacated on equi-

table grounds by =2 court of compatent jurisdiction.

Comment., Section 1704.1 Is amended to add the reference to con-
servatorship.

29206

Code of Civil Procedure § 1%13 (amended)
- SEC. _~,;: Section 1913 of the Code of Civil Procedure is amendad
to read:

1613, The effect of a judicial record of a sister state isithe
same in this state a3 in the State where it was made, except that it can
only be enforced here by an action or special pracéeding, and except,

also, that the autherity of a mwa¥dianm guardian, comservator,or com-

mittee, or of an executor or administrator, does not extend beyond the
jurisdiction of the government under which ke such person was invested

with H#s aﬁthOrity.

Comment.. Section 1913 is amended to zdd the reference to conser-
vator. The amendment is nor intenced to affezt prior case law with
respect to the application of this section to the scope of the powers of
a guardian, executor, or administrator. See, e.g., In re Lstate of
Boutz, 24 Cal. App.2d 644, 648, 76 P.2d 154,  (1938) (Califormnia
guardian way deal with out-of~-state personal property). See generally
24 Cal, Jur.2e, Guardiao and Ward [§% 18G, . at 370} (1955).

23768

Code of Civil Procedure % 1953.ﬁ5 {amended)
- SEC. . "Section 1953.05 of the Code of Civil Procedure is
amended to read:
1%53.05. The record iun all cases where the proceeding is in rem,

including probate, pguardianship, conservatership. and insolvency pro-

ceedings, may be supplied in like manner upon like notice to all persons
who have appeared therein,_anQ upon notice bty pubklication or poétings
for noct léss than 10 davs, as the coﬁrt may order, to all persons who
have not appeared. When restored the record shall have the same effect
as f&g oriéinal upon all persons who have been personaily served with
noticé of the applicationm, and as ¢c all other persons it shall be prima
facie evidence of the conténfs of the original,

Comment. Section 1%33.05 is amended to add the reference to con-
servatorship.
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28769

Corporations Code © 413 (zamended)

3EC. - Secrion 413 of the Corporations Code is amended to
read:
413. A person holdiang shares as pledgee, executor, administrator,

guardian, conservator, trustee, receivery or in any repressntative or

fiduciary capacity is not personally liable for any unpaid balance of
the subscription price of the shares because the shares are so held but
;hg estate and funds in the uwands of such fiduciary or representative
~are liable and the shares are subject to sale therefor.

Comfent, Section 413 is amendad to add the reference to conserva-
tor. S

25770

Corporatlons Code § 605 {(amended)

$EC. - Section €05 of the Corporatlons Code is amended. to
read:

&£05. (a) For ﬁhe purpoée of detefﬁiniﬁg whéther a cotrporation has
outstanding shares held of record by 10C or more persons, shares shall
be deémed to be ”held of record” hy each'peroon who is identified as the
owner of such shares on the record of shareholders maintained by or on
behalf of the corporation, subject tq the following:

{1) In any case whera tﬁe record of sharehdldefs has not been main-
tained in accordance with accepted practice, any additional person who
would be identified as such an owner on such record if it had been main-
fained In accordance with accepted practice shall be included as a
holder of record.

(2} Shares identified as helé of record by a corporation, a part-
nership, a trust, whether or not the trustees are named, or other
organization shall be included as so hela by one perseon.

(3) Shares identified as heid of record by one or more persons as

frustees, executors, guardians, conservators, custodians or in other

fiduciary capacities with respect o a single trust, estate or adcount

shall be included as held of record by nne person.
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(4) Snares held by two or more persons as co-owners shall be in-
cluded as held by one persoa.

{3) Shares registed in substantially similar names, where the cor=-
poration (or other person soliciting proxies) has reason to believe be-
cause of the address or other indications that such names represent the
same person, may be included as held of vecord by one -person.

(b} dotwithstanding subdivision (a):

{1) Shares held, to the knowledge of the corporation (or other per-
son soliciting proxies), subject to 2 voting trust; deposit agrecment or
similar arrangement shall ose included as held of record by the racord-
~ holders of the voting trust certificates, certificates of deposit, re-
ceipts or simjlar evidences of interest in such securities; provided,
however, that the corporation (or other person soliciting proxies) may
rely in good faith on such information as is received in response to its
request from a nonaffiliated issuer of the certificates or evidences of
interest.

(2} If the corporation {or other person solicitinp proxies) lknows
or hés‘reason to know that the form of holding shares of record is used
éfimafily to circumvent the provisions of this sectioﬁ, the beneficial

| owners of such shares shall be deeimed tﬁ be the record cwﬁers thereof,

Comment. Section 05 is amended to add the reference to conser-
vators in paragraph {3) of subdivision (a).

25771

Penal Code o 1074 (z2mended)

SEC. . Section 10374 of the Penal Code is amended to read:
1074, A challenge for implied bias may be taken for all or any of

the followins causes, and for no ocher:

{

l. Consanguinity or affinity within the fourth degree to the per-
son alleged to be injured by the offense charged, or on whose complaint
the prosecution was instituted, or to the defendant.

2. Standing in the relatiorn of zuardian aund ward, conservator and

conservatee, attorney and client, master and servant, or landlord and

tenant, or heing a member o[ the Tamily of the defendant, or of the per-
son alleged to be injured by the offense charged, or on whose complaint

the prosecution was instituted, or in hils cmploymen: on wages.
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3. bBeding a party adverse to the defendant {n a civil action, or
having complained against or been accused by him in a criminal prosecu-
tion.

4. Hawving zerved on the grand. jury which found the indictment, or
on a coroner’'s jury which inquired inte the death of a person vhose
death.1is the subject of the indictment or inforwmatiomn.

5. Having served onm a trial jury which has tried another person
for the offense charped,

6. Havipg been one of a jury formerly sworn to try the same
charge, and whose verdict was ser aside, or which was discharged without
a verdict, after the case was submitted ro it.

7. liavipg served as a juror in 2 civil action brought against the
defendant for the act charged as an offense. - .

3. 1fi the offense charged be punishable with death, the entertain-
ing of such conscientious opinions as would preclude his finding the
defendant guilty; In which case he must neither be permitted mor com~
pelled to serve as a.juror, -

Comment. Section 1074 13 awmended to add the reference to conser-
vator and conservatee in subdivision 2.

Q31

Financial Code 3 7&4 {(amended)

SEC. . Section 764 of the Financial Code 1s amended to read:
764, Any court having jurisdiction of any estate in process of ad-
: ministration or of any cother proceeding on application of any person
interested therein and after a hearing on such notice as the court'may
direct or without notice if all parties in interest consent thereto, may
order any executor, adninistrator, guavdian, conservator, aésignee,
receiver,.depositary, or:trustee, whether such officer or trusteé has
qualified as such -or neot, to deposit with any bank or trust compan¥y any
money then in his hands or under his control or which may thereafter
come into his hande until the further crder of the courre. Updn such
deposit being made and while such moneys remain on deposic with such
bank or trust company, the officer or trustee making the deposit shall

be relieved of all responsibility therefor, and the court by order shall
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reducg the bond te be given or thervetofore given by szuch officer or
trustee so as to cover only the estate remaining in his hands. The
monéy so depcsited shail be held by the bank or rrust company under the
direction of -the couri and shall be repaid only on order of the court.
If the amourt sourht to be deposited ip any one bank doés not exceed thea
amount which will be covered by insurance of the Federal ﬁeposif Laguar-
ance Corporation an order for deposit hersunder may be mads ex parte
without notice or hearing.

Comment. Section 764 is amended to add the reference to conserva=-
tor.

399372

Financial Code 3 2057 (amended)

SEC. . Section 2057 of the Tinancial Code is amended te read:

2057, Upon the approval by the superintendent of an agreement of
purchase and sale he shall fix a time when such approval shall be effec~
‘tive and at such time the purcuasing bank or trust company ipso facto
and by operaricn of law and without further transfer, substitution, act,
or deed succeeds to all rights, oblipations, properties, assets, invest~-
ments, deposits, demands, ani agreements covered by the agreement, and
to all trusts of the selling bank or of the business or branch sold or
of the branch business sold and to alil properties, assets, investments,
apreements, rights, and obligations of the selling bank or trust company
under all trusts, executorships, -adninistrations, guardianships, conser-—
va;orships, arencies, and all other fiduciary or representative.capaci-
ties to the same extent as though it had originally assumed, acguired,
or owned the zame and succeeds to and is entitled te take and execute
the appointment of all executorshijs, trus:eeships, guérdianships,

conservatorships, and other fiduciary and representative capacitas to

wvhich the selling bank or trust company imay he damed or is thereafter
named in wills, whenever probated, or to which it is or may be named or

appointed by any other instrument.

Comment. Sectior 2057 is amended to add the references to conser-
vatorships. B '
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09533

Financial Code § 2073 {amended )

BEC. . Section 2573 of the Financiél Code Is amended té read:

2073. ‘Vhenever aﬁy bank qualified td do a trust busiuness or any
trust company has beén merged into & bank or trust company, the surviv—
ine bank or trust company ipso facto and by operation of law and without
further transfer, substitution, éct, or deed succeeds to the rights,
properties, assets, invesfments, deposits, demands, agreements, and
trusts of tne constituent hank or trust company under all trusts, execu-

torships, administrations, guardianships, -comservatorships, agencies,

and all other fiduciary or representative capacities to the same extant
as though it had orginally assumed the same and succeeds to and is

entitled to take and execute the appointment to all executorships,

trusteeships, guardianships, conservatarshipé, and other fiduciary and
representative capaéities to which the constituent corporation may be
named or is thereafter named in wills, whenever probated, or to which it
is or may be named or appoihted bf any cther instrument.

Comment. Section 2073 is amended to add the treferences to conser-
vatorships.

05934

Financial Code % 2005 (amended)

SEC., _ . BSectiom 2095 of the Financial Code: is amended to read:

20?5. Yhenever: {a) a national banking association authorized and
qualified to conduct a trust business in this Sts¢e state has been here~
tofore or is hereafter created by the conversion of a state bank iike-
wise authorized and qualified; or (b) &z state bank likewise authorized
and qualified hasjbeeh heretof0re or is hereafter created by the conver-
sion of a national banking asseciation likewise authorized and qualil-
fied, or (c) one or more national banks 1ikewise authorized and guali-
fied has been heretofore or is nereafter merged or consolidated with one
or more other national banking associations likewise authorized. and
gualified; or {d) one or more state banks likewise authorized and quali-
fied consclidate with or zerge into one of more national banking asso-

ciations likewise authorized and qualified; or (&) one or more national
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banking asscociations likewise aurliorized and quaiified consolidate with
or merpge into one or more state banks likewise authorized and qualified.
or (£} a natiounal banking asscciation authorized and qualified‘fofcon-
duct a trust business in this Seate state rurchases or nas purchased the
trust husiness and assets of another naticvnal banking assdéiation or of
a bank organized under the laws of this Staves state, the resulting or
surviving state bank or natlomal baﬁking associatiﬁu; or the.purchasing
national banking association, as the éase way¥ be, ipso facto and by
operation of law and without further transfer, substitution, act, or
deed éucceéds to the rights,-obligaticns, propertieég assets, I1lnvest-
ments, deﬁosits, demands, agreements, and trusts of the former ér sel-
lihg'sfaté bank or national tarking associatidn uvnder all tiusts,.éxecu-
torships, administrations, guardianshipé, congervatorships, agehcies,
and under all other fiduciary or répresen&ative capacities tozthe same
extent as though it had originaily assumed the same and shccédsréo and
is entitled to take and execute the appoiniment to all executorships,

trusteeships, guardianshirs, conservatorships, and other fiduciary or

representative cépacities to which the former or selling state bank or
national banking association, as the case may be, is or may be nawmed in
wills, whenever probated, or to which the former or selling state bank
or national banking association is or may be named or appointed by any
other instrument.

Comment. Section 2095 is amernded to add the references to conser-
vatorships.

(9945

Financial Code § 3137 (amended)

SFEC. . Section 3137 of the Financial Code is amended to read:

3137. Persons holdirg stock as executors, admiuistrators, guard-

iansz conservators. or trustees, shall not he personélly.subject to any
‘1iabilities ae stockholders, bu: the estates and funds in their hands
shall bé liable in like wanner and to the samé extenf.as the testator,
intestate, ward, or'person iﬁfeiested in such trust fuads. wouid be if
living and ccmpetent to act and held the stock in his own nane. '

Comment. Secltion 3137 is amended to add the reference to conser-
vators. ' : '
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iB746

Financial Code 5 6406.5 (technical. amendment )

SEC. . BSection 640Gb,5 of the "inancial Code.is amended to read:

6404, 5, Any court having jurisdiction of any estate in process of
administration or of any cther proceeding on application of any person
interested therein and after a hearing on such notice as the court may
direct or without notice if all pavties in interest consent thereto, may
order any executor, administrator, guardian, conservator of a natural
person, assivnee. receiver, depositary, of trustee, whether such officer
or trustee has qualified asg such or not,;tohinvest in an account in an
insured savings and loan association any money then in his hands or
under his control or which may thereafter come into his hands until the
further order of the court. Upon such investment being made and while
-such moneys remain invested with such association, the officer of”
trustée making such investment shall be relieved of all résponsibility
therefdr, ‘and the court by order shall rédﬂce thé Eénd to'béﬁgiveﬁ or
theretofore given by such officér or trustee so as to cover oﬁly'the
estate remaining if his hands. The money so invested shall be held by
the association under the direction of the court and shall be repaid
only on order of the court. If the amount sought to be inﬁestéd in any
one association does not exceed the amount which will be covered by
insurance of the Federal Savings and Loan Insurance Corporation an order
for investmeat hereundzsy may be made ex Qarte without notice or hearing.
The term "account in an insured savings and loan association” used in
this saction has the same meaning as in Section #43% 1510 of the Frobate
Code. 7 )

Comuent. Section ©404.5 is amended to correct the cross-reference

to the Probate Code section where "account in an insured savings and
loan association’ is defined. ‘ o

9947

Financial Code | 7605 (amended)

SEC. . Section 7695 of the Financial Code is amended to read:
7605, Associations may issue shares and Investment certificates to

4ny person as £Fusfec o SniFdisse trustee, puardian, or conservator.
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The association is not liable to beneficiaries or wards for money paid

to their ffectces of zus¥dfans trustees, guardians, or conservators on

account of such shares or certificares.

Comment, Section 7605 is amended toc add the references to conser—
vator. : :

09945

Financial Code @ 7606 (amended)

HEC. . Saction ¥6UE& of the Financial Code is amended to read:
760G, Lhen a person holding shares or investment certificates as

sFHmFes 6f Zua¥afen trustee, guardian, or conscrvator dies and no notice

of the terms, revocation, or termination of the frus: er gusnraianship

trust, guardianship, or conservatorship is given in writing to the

association, the withdrawal or other value of the shares or investment
qertifigates or any part thereof may be paid to the beneficlary or ward,

If no bereficiary or ward has been designated in writing to the association,
the withdrawal er other value or any part thereof wmay be paid to the

trusteels oF guardfants eXecutor or adninistrarerr administrator of the

trustee, guardian, or conservator. Such payment by any association is a

valid and sufficient release and discharge of the association for the

payment whether or not such payment is made to a minor.

Comment. Section 7606 is amended to add the references to con-
servator and conservatorship,

(8959
Financial Code % 8432 (amended)
SEC. . Section 5452 of the Financial Code is amended to read:

8452, Tersoms holding stock as executqrs; adninistrators, guard-

ians, conservators, or trustees are not personally subject to any lia-

bilities as stockholders, but the estates and funds in their hands are
liable to the same extent as the testator, intestate, ward, or person
interested in such trust funds would pe if livinr and competent to act
cand hold such stock in his own name. - '

" Comment, Section #4527 is amended to zdd the reference to conser-
vators. : ‘ ' C . ' '
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10025

Financial Code o 11207 {(amended)

SEC. . Section 11207 of the Tinancial Code is amended to read:

11267, A1l shares issued by any duly chartered federal savings and
loan association which is an “insured insticution’ as Jdefined in Title
IV of the 4ationai Housing Act, are legal invastments for the funds of

€xecutors,; administrators, guar.ians, congervators, trustees of every

kind and nature, insurance compunics, cewetery associatiens, and savings
banks and are acceptable and uay be useo as security for the faithiul
performance of any public or private trust or obligatioa.

The provisions of this section ars: svpplemental to any and all
other acts regulating, relating to, or declaring what shall be legal
invesqments_fur the_fpnds of executors, administrators, guardians,

conservators, receivers, trustees, or insurance companies, or for any of

the otiher funds referred to therein.

" Comment. Section 11207 1z amended to ad? the references to con-
servators..

10027

Government Code 5 6102 {amended)
SEL. . Seetion 6102 of the Government Code is amended to read:
€102. .o feée shall be charged In proceedings for the appointment

of a guardizn or comservator for zny persons receiving charity or relief

i

under the laws of #he Stassc this state.

Comment. Section 6107 is amended to add the reference to comser-—
vator.

10G29

Govermnment Code § 613?“{amendéd)

" SEC. s Section 6107 of the Government Code is amended to read:
6107, Jeither the S#sfe state noc any county, or city, nor any

public officer or body acting in his official capacity on behalf of the

u

#aser state, any county, or city, including notaries public, shall de-

mand or receive any feec or compensation for:
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(2) Recording or indexing any discharge, certificate of service,

certificate of satisfactery service,'ﬁotice of separation or report of
- separatiomn of.any mewber of tue armed forces of the United States.

(b} Issuing certified coples of such dischargess certificates of
service, certificates of satisfactory service. reports of separﬁtion or
notices of separation.

{c) Any service whatever rendered in the matter of a pension claim,
application, affidavit, voucher, or any claim to be presented tc the
Administrator of Veterans' Affairs under the World War Veterans' Act,
1924,

l (<) Furnishing a certified copy of any public record, or making the
search for it, when it is to bte used in a claim for pemsion, or a claim
for allotment, allowance, compensatien; ingurance, automatic insurance,
or otherwise under the World War Véterans' Act, 1224, or under any other
act of Congress for service in the.érmed forces of the United States, or
a claim for veterans' benefits under any law of this Stasar state.

The services specified in this section shall be rendered on the
request of a United States official, a claimant, or his guardian

guardian, conservator, or attorney. #Aa officer is liable on his: official

bond for avery failure or refusal to render the services.

) Commient. Section 6107 is amended to add the reference to conser-
vator.

1030

 Govermrent Code § 6606 (amended).

SEC. . Section 6606 of the Govermment Ceode is amended to read
56056, The superintendent or warden may deposit any funds of in-
mates in his possession in any bank in the Stacex state, With the
;onsent_of the owners of the funds or their guardians or conservators he
mayrdeposif the interest accruing on the funds in a special fund desiz-
nated the "benefit fund” or "post fund.”

Comment.  Section 6606 is amended to add the reference to conser-
vators.
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13032

Governmnzent Code » 6860 (amended)

SEC.__W?. Section 6860 of the Goverament Code is amended to read:

bot0. iotwithstanding any.restrictions on investments contained in
any laws, farm loan bonds, consolidated. farm loan bonds, collateral
trust debenturr’ss consoliuated debeﬂtures, or other obligations issued
.under the Faderal Farm Loan Act approved July 17, 1916. as amended
(Tltle 12 D .C. Sections £36 te 1012 inclusive, and Sections 1021 to
1129 inclusive), the Farm Credit Act of 1933, as amended (Title 12-
.5, C. Sections 1131 te 1138 inclusive},_and the Farm Credit, Act of
1971 (Title 12 U s.C. Sectlons 2001 to 2252 inclusive), are a. lawful
1nvestment for all public funus, 1ncluding but not limited to .all funds
of the state and of Every local agency as defined by Section 53600 of
this code, and for the funds of sav1ngs banks, insurance companies,
executors, admlqlstrators, ~guardians, counservators, recelvers; aund .
trustees of every kind and nature. henever any bonds may by law be
used as security for the performance of any act, sucia bonds and deben-
tures may be s0 used. This section applies to farm loan bonds and
consolidstsd farz loan bonds issued by federal land banks, consolidated
collateral trust debentures and all other debentures issued by federal
intermedlate credit banks, debentures issued by the Central Bank for
Cooperatives and consolidated debentures 1issued by banks for coopera-
tives. 1t is the purpose of this sectlon to authorize any person,
politlcal subd:urls:.onn body, or officer, public or private, to use any
fuuds owned or controiled by him or it, including sinking, insurance,
inﬁestmént, retirement, compensation, pension, and trust funds, and .
fuﬁds held on deposir, for the purshase of any such bonds, .debentures,
or btﬁsr obligarisns. _Esghing in this section relieves any person from
aﬁy duty of exercising reasoﬁable care in selecting securities.

Comment. Section 66860 is amended to add the reference to conser-
vators.
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143G33

Govermment Tode 5 21382 (amended)

SEC. __ . Section 21352 of the Covernment Code is amended to read:

21362, If the death benefit provided by Section 213¢l is payabiu
on account of a member's death which occurs under circumstances other
than those described in subdivision {a)(53) of Section 21363, or'if.en
allowance urider Section 21365,5 is payable; (a} the surviving wife or
surviving husbandlof the member, who has the care of unmarried children,
including stepthildren;'of the member who are under 18 yearsrpflage, or
are Incapacitated because oif disability which'began before anﬁ ﬂas
continued without interruption after attainment of such age, or if there
is no such spouse, ‘then (b) the guardiam or conservator of surv1v1ng
" unmarried ehlldren, Including stepchildren, of the member UhG are under
18 years of age or so incapacitated, if any, or {(c) the survi?ing wife
or surviving nusband of the member, who docs not'ﬁhalify under (e)rof
this Subdivision, if anygror if no sdch.childreerunder (b} or such
spouse under {c), then {d) each survlving parent of the member shall be
paid regardless of the beneflt provided by Sectlon 21361 and of the
beneficiary designated by the member under that sectlona or repardless
of the allowance provided under Sectiom 21365. 5 the follow1ng applr-
cable survivor allowance, under the conditioqs stated and from contribu~
tions of the state: '

{1} A widow or a widower who was married to.such member prior to
the occurrence of the injury or onset of the illness which resulted in
death, and has the care of unmarried children, including stepchildren,
of the dcceased member under 1§ years of age or so incapacitated, shall
be paid three hundred sixty dollars ($363) if there is one such child,
or four hundred thirty dollars (3430} per month if there are two Or moTe
such childrén. If there also are such children wﬁo are not in the care
of the surviving spouse, the pOIthn of the allowance pay rable under this
paragraph, assuming that these children were in the care of the suryiv—
ing spouse, which is in excess of one hundred eigihty dollars (5180) per
month, shall be divided egually among all such children and payments

made to the spouse and other children, as the case may be.
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{2} 'If theére is no such surviving spouse, or if such surviving
spouse dies or remarries, and if thers are unmarvied children, Including
stenchildren, of the deceased member under 18 yeérs of aze, or if there
are such children not in the care of such spouse. such children shall be
paid an allowance as followse:

{a) If there is only cope such child, such child shall be paid ope
hundred eighty dellars ($150) per month; _

(h)_It there are two such children, such children shall be uaid
three hundred sixty dollats (3360} per wonth divided equally between
them; and |

(c) If tuere are three or mote such children, such children shall
be paid four hundred thirty dollars {$430) per month diviQedrequally
among t hemr, 7“

(3) A widow or widower who has_attained or attains the age of 62
yvears, and, with respect to both widow and widower, who was marrled to
such member prior to the occurrence of the injury or onset of the 111-
ness which resuited in death, and has not remarrled subsequent to the
member's death, shall be paid one hundred eighty dollars {qlSO) per
month. Ho allowance shall be paid uader this 5ubd1v151on, while the
surv1v1ng spouse lS rece1v1n9 an allowance under subdivision (l) of this
section, or wnlle an allowance is being paid under subd1v151on (2)(0) of
this section. The allowance pqld under this anlelblOﬂ qhall be seven—
ty dollars (570) per month whlie an allowance iz being pala under subdi-
vigion (2}(b) of this section. _

(&} If there is uo survivipng spouse, or bUIVlVlng children who
quallfy for a survivor alloﬂancL, cr if such surviving spouse dies or
remarries, or if such chlldr en reach age 18 or die or marry prior there-
to, each of the member's dependent mother and father who has attained or
attains the age of 64, and who received at least ome-haif of his or her
suppnrt from the member atrthe time of the member's death, shall be paid
one hundred eighty dollars ($150) per month. _

"Stepchildren”, for purposes of this sectlon, shall include only
stepchildren of tne member tiving with him in a regular parent—thld_

relationship at the time of his death.
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The amendments to this section enacted at the 1971 Hegular Session
shall apply only to survivor allowances payable for tiuwe commencing on

the operative date of such amendmernis.

. Comment. Section 21387 is amended to add the refsrence to con-
servator.

' ' 10636

Government Code | 21387.2 {onended)

SEC. . Section 21382.2 of the CGovernment (ode is amended to
read:

21382.2. TI the deuth bemefit provided by Section 21351 is payable
on account of a state member’s death which occurs under circumstances
other than those -described irn subdivision (2){5) of Section 21369, or if
an allowance uvnder Section 2i365.5 1z pavable, (a) the surviving wife or
surviving husband of the member, who has the care of ummarried children,
including stepchildren, of the member who are under 18 years of age, or
are incapacitated because of disability‘ﬁhich began before and has
continued without Interrvption after attzinment of such age, or if there
is no such spouse; then (&) the guardian or conszrvator of éurviving
unmarried children, including stepchildren, of the member who are under
18 years of ‘ape or so incapacitated, if any, or (¢} the surviving wife
or surviving husband of the member, whe does not gualify under (a) of
this subdivision, if any, or if no such children under (b) or such
spouse under {c}, then (d) éach surviving parent of the member, shall be
paid regardless of the benefitr provided by Section 2:1361, and of the
beneficiary designated by the membar under thet section, or regardless
of the allowance provided under Sectiorn 21365.5, the followiﬁg aﬁpli—
cable survivor allowance; under the conditiouns stated and from contribu-
.tioms. ot the stace: - ' I

(1) A widoaw or a widower who was married to =such meﬁber prior to
the occurrence of the injury or omset of the illpess which resulted in
death, and has the care of unmarried children, including stepchildren,
of the deceased member undet 18 years of age or so incapécii&tedS shall
be ‘paid four hundred fifty doilars ($430) if there is one such child, or
five hundred thirty-eight dolilars (3538) ‘per month if there are two or

more such children. If there also are such children wheo are oot Iin the
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care of the surviving spouse, the portion of the allowance payable under
fhis paragraph,-assuming that these children were in the care of the
éurviving sﬁouée, which is in excesé of two hundfed twenty-five dollars
{5225) per month. shall be divided equally among all such children and
ﬁaymehts mwade to the épouée and other children; as the case may be.

(2) If there is no such surviving. spcuse, ot if such surviviong

i+

spouse dies or remarries, and if thare are unmarried children, including
stepchildren, of the decéaaéd me;mer under 12 years of age, or if there
are such children ndt in the care oi such spouse, such children shall be
paid an allowance as follows:

‘ {a) If there is only ome sﬁch child, sueh child shall be paid two
hundred twenty-five dollars ($225) per month: 7

(b} if there are twc such children, such children shall be paid
four hundred fifty dollars (5430} per montn divided equally between
them; and

{e) If there are three or more such children, suchH children shall
be paid five hundred thirty-eight dollars ($538) per month divided
equally among them. '

(3) A widow who has attained or attains the age of 62 years, or a
widower who has attained or attains the ape of 65 yvears, and, with
respect. to both widow and widower, who was married to such member prior
to the occurrence of the injury or onset of the illmess which resulted
in death, and has not remarried subsequent to the member's death, shall
be paid two hundred twenty-five dollars (3225) per month. o allowance
shall be paid under this subdivision, while the surviving spouse is
receiving an.allowancé under subdivision (1) of this sectionr, or while
an allowance is belag poic under subdivision {Z}(c) of this section.

The allovance paid under this subdivision shall be eighty-eigh; dollars
(588) per month while an sllowance is being paid under subdivision
{2){(b) of this éectinn. , '

(47 1f there is no surviving spouse, or shrﬁivimg'children who
qualify for a survivor alloﬁance, or if such surviving'spouse'dies or
remarries, or if such children reach age 18 or die or ﬁatry prior there-
to, each of the memter's dependeﬁt ﬁothef and father who has afféined or

attains the age of 62 or 65 years respeciively, and who received at
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least ope-half of his support from the member at the time of the mem~
ber's death, shall be paid two hundred twenty-five dollars (5$225) per
month. _ E

"Stepchildren”, for purposes of this sectiom, shall include only
stepchildren of the member living with him in a regular parent-child
relationship at the time of his death.

This section shall apply teo beneficiaries receivins allowances oo
July 1, 1975, as well as to benaficiaries with respect to the death of a
state memher ocecurring on or after July 1, 1975.

dotwitnstanding Section 2001%.1, this section shall not apply to
school members.

Comment. Section 213852.2 is amendzed to agdd the reference to con-
servator.

10039 .

Government Code § 39585 {(amended)

SEC;'___, Section 3%5385 of the Government Code is amended to read:

39585, The legislative body maj order refunded all or part of a
tax paid pursuant to this article if it finds that all or part of the
tax has been erroneouély levied. A tax or part shall not be refunded
unless a claim is filed with the clerk éf the legislat:ve body on or
before Lovember lst after the tax bécame due and payable. The claim

shall be verified by the person who paid the tax, or h4s the person's

" guardian, conservator, executor, or administrator.

Comment. Section 39585 is amended to add the refetrence to con-
servator.

10040

Government Code & 56050 {(amended)

SEG. . SBection 56050 of the Government Code is anended to read:
56050, "Legal representative” wmeans: an officer of a corporation
duly authorized, by the bvlaws or a resoluticn of the board of directors

of such carporatiom, to sign for and on behalf of the corporation; and a

guardian, comnservator, executor, administrator or other person holding
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property ii a trust capééity under appointment of court, when authorized

by an order of court, which order may be made without notice.

Commment., Sectilon 53605¢ is amenacd to add the reference to con-
servator. '

10041

Governuent- Code > 0%649 {anended)
SSEC. . . Sgetion £944% of the Covernmént Code is amended to read:
69649. then a majority of the judges of the superior court deem it

necessary or advisable, by order filed with the county‘clerk and pub-
lished as they may prescribe, they uay direct.that a session of_the
court be held :at least once a week at any designated place in a dis~
trict, not less-tham 30 miles distant from the nearest peguiar location
of the sessions of the superior court in that distficﬁ, meaéured by
airline. The majority of the judges may limit the type of judicial
-pfdcéedings which may be heard by the court at suéhrplace to probate,

gua¥dianshtp guardiaunship, Conservatorship,-qnd domestic relations

matters, including but not limited to orders to show cause prdcee&ings

. in domestic relations matters.

Comment. Section 4964% is amended to add the reference to con-
servatorship.

10042

Government Code . 70015 (amended)

SE':_ﬂ;_. Section 70015 of the Government Code is amended to read:

?OCIS. In additior to a fee or fees required by any other law or
laws, a fee of thifteen dollars ($13) shall be paid te the céﬁnty'élerk
df such a county by each party, or jointly by parties appearing'jéiﬁtly
in each of the following instances. -

{a) ﬁhere Section 26821.2 of the Severnment Sode requires such
pafty or-parties to pay the court clerk a fee for the filing of the
first paper in a civil actipn or in a special proceeding, except in an
~ appeal from an inferior court.

{b) Whére Sections 26322 to 26825, inclusive, of +the Sevvernment

€sde require such party or parties to pay the county clerk a fee for

-120-



filing papers transmitted from another court oun the transfer of a civii
action or specigl_proceéding from another court, except in an appeal
from ah.inferiﬁf éourt.

(c) Where Section 26325.2 of the Sov=rimont Sede requires such
party or parties to pay the county clerk a fee for the appearance in a
civil action or specilal procasading of a defendant, Iintervenor, respond-

ent, esFfuspendent corespondent or adverse party, except ia an a2ppeal

from an inferior court; provided, however, if any of the parties vamed

in tiils paragraph shall appeir jeintly they shall pay but such addition-
al fee of thirteen dollars (513} ds.in this section provided.

(d} Where Scction 26827.2 of thue Sovesutient Ssde reguires such
party or parties to pay the county clerk a fee for the filing of a

petition or other paper- in a probate of suarddanship probate, guardian-—

ship, or counservatorship mattar.

Comment. Section 70015 is amended to add the reference to conser-
vatorship in subdivisicon (d). =

Wote. Section 70015 was last amended in 1970 to put in subdivision
(d) the reference to Section 26827.2, At the time of that amendment,
Section 26827.2 referred (as it does now) to the filing fee for "letters
of guardianship, or letters of comservatorship.” Thus, it is possible
that the omission in Section 70315 of any reference to a “conservator-
ship matter’ was intentional.

10043

Government Code § 70053 (amended)

SLC. . Section 70053 of the Government Code is'éméhded'to read:
70053. 1In addition to fees required by other laws, ecach party

- shall, or the parties appearing jointly shall jointly, pay the county
clerk of the county the fee specified in Sections 70054 to 70059, inclu-
sive, in each of the following instances:

{a) Where Section 26321 requires the party or parties to pay the
clerk a fee for the filing of the first paper in a civil action or in a
special proceedingb'e2cept in an appeal from an inferior court.

(b) Where Sections 26822 to 26825, inclusive, require the party or
patties to pay the clerk a fee for filing papers transmitted from anoth-
ér court on the transfer of a civil action or sﬁécial proceeding from
another court, except in an appeal from an inferior court. This subdi~
vision does not apply to a county with a population of 70,000 or less by

the 1940 census, or over 295,000 and under 500,000 by the 1950 census.
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(c) Vhere Section 26522 requires the party or parties to pay the
clerk a fee for filing papers trausmitted from another court on the
transfer of a civil action or special proceeaing from anocher court,
except iIn an appeal from an inferior court. This subdivision applies
only to a county with a population of 70,00C or less by the 1940 federal
census, ar ovef 295,000 and under 500,300 by the 1350 federal census.

' (dj Uhere Section 26826 requires the party ov parties to pay the
clerk:a fee on the aﬁpearance in & civil action or special proceeding of

e defendant, iantervenor,

b

respundent, corespondent, or adverse party,
except in an appeal frpm an inferior court. If any of such parties
appear jointly they shéll pay but one such additional fee of three
dollars ($3§, four dollﬁrs (34). five dollars ($5), or six deollars ‘and
fifty-éehté ($6.5G) aﬁ détermined by Seetions 70054 to 70059, irclusive.
"(e) lVhere Section 26827 requires the party or parties to pay the

'tlerk a fee for the filing of a petition or other paper in a grobate

e+ pamrdiouskip probate, guardianship, or conservatorship matter.

Comment., Section 70053 is emendad to add the reference to conser-
vatorship in subdivision (e).

lote. Section 70053 was iast amended in 1955 prior to the enact-
ment of the comservatorship statute. Thus, no inference may be drawn
that the omission from subdivision {e} of any reference to comnservator-
" ship was intentional.

10165

health & Safety Code 7 416.23 (amended)

SEC. . Section 415.23 of the tizalth and Safety Code is amended
to read: :
416.23. This article does not authorize the care, treatment, or

supervision or any control over any developmentally disabled person

without the written consent of his wawent o= gea¥dtunv the person's

parent, guardiaun, Or conservator.

Comment. Section 410,22 is amended to add the reference to con~
servator. - - :
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- 10353

liealth & Safetv Code 5 1453 (amended)

SEC. . GSection 1453 of the uealth and Safety Code is amended to
readi

1453, The board of supervisors of any county in connection with
" the adminiéﬁration of any county hpspi;al may establish in the county
treaéury.a ébecial fund teo be known as the ‘‘patients' pevsonal deposit
Eﬁnﬁ.“ Whén éuch tund is estabiished, any patlent in such hospital may
réquest fhe.superintendent thereof tc deposit in said fund any moneys
belonging to such patient. Upon any such request by any patient any
nonzys bélonging to him shall be deposited in the name of that patlent
in said patients’® personal deposit fund,iexcept that if a.guardian or
conservator of the estate is,appointed for any such patient, then sald
guar&ian_g; conservator shall have the right to demand amd receive such
moneys or to withdraw either in whole or im part the moneys theretofore
depdsited in said fund in the name of any such patient. Anyrofrthe
funds belonging to a patient deposited in the ﬁatients' pefsonal deposit
fund may he usgd‘for the purchase of personal .incidentals for the pa-
Eiént (e34 otherﬁise used for the personal needs and benefits of saild
" ‘patient upon his request. At the time of the dischargeifroﬁ,thé hoépit-
al of any patient there shall be refunded to him upon the order of the
superintendent the balance of any monevs standing to the credit of such
patient in said fund.

Prior to the:time of the discharge of any patient, upon the demand
of the patient there shall be refunded to him upon the order of the
superintendent the whole or any portion of che balance of any moneys
standing to:the credit of such patient in said fund. Upon such demand
of the patient, ot upomn the discharge of the patient from the hospital,
or upon the demand of the guardian or conservator of the estate of the
patient, the superintendent shall order the refund to the patient or the
payment to such guardian or counservator as herelnbefore provided.

Comment. Section 1453 is amended to add the references bo conser-
vator.
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103549

Health é‘Safegg Code 7 22%1.2 {amended}

SEC. __ . Section 2291.2 of the Lealth and Safety Code is amended
to read: '

2291,2. The district board may institute projects for single zones
and ioint ?rojeeta for two or more zonea9 for the financing and execu-
tion of algae research, algse control, or algae monitoring projects of
COmMmoIn beneflt to Sd;h Zonge or Hartlclpatlng zones. for the purpose of
acqulrlng author1ty to proceed w1t any SULh project the board shall
adopt & resolut1on spec1fying 1t5 1ntent101 to undertake such project,
together with estimates of the cost of garie to be borne by the particu-
lar =one and in the case of partrcipatlno zones the proportionate cost
to be borne by each of the part1c1pating zones and fixing a time and
place for public hearing of the resolutlon and whlch shall contain a
general statement of the object1ves of any research project and of the
operation of any control or monitorlng pro;ect. motlce cf such hearlng

.shall be given by publication once a week for two-consecutive weeks_‘
prior to said hearing, the last publication of which ndfice shail belat
Vleast'seven days'before such hearing, in a newspaper of general circula—
tion, c1rculated in such zone or each of the partlclparing zones, 1f
there be such newspaper, and if there be no such ﬂewspaper then by
posting notice for two consecutive weeks prior to the hearing in five
public places designated by.the bvard; inm such zone or in each of the
ﬁarricipating ZOnes. The notice shall designate a public place in such
zone or in each of the part1c1pat1ng zones where a copy or copies of the
resolution way be seen by any interested person. The resolutien shall
be posted in each of such public places so designated in the notice at
least two weeks prior:re.the hearing.

At the time and blace fixed for the hearing, or any time to which
the hearing may be continued; the board shall consider'all written and
oral objections to the praposed project. Upon the conelusion of the
heariﬁg, the board ﬁay abandon the proposed projecrror.proceed_with it,
unless prior to the conclusion of the hearing a writteﬁ protest against

" the proposed projeer siéned by persons representing one-half or more of

the assessed valuation of the property within such zene or within any of
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the participating zones for which the project was initiated, is filed
with the board. If such a written protest is filed witﬂ the board,
further proceedings relating to such praject shall be suspended for not
less than six wmornths following the date of the conclusion of the fiear-
ing, or the proceedini may be abandoned in the discretion of the board.
In all matters in this section referred to, the last equalized as-

sessment roll of the countv or counties within wﬁich a mosqﬁito abate-
ment -district lies next preceding the filing of the protest shall be
prime facie evidence as tec the ownership of property, the namés‘and
numbér of the persouns whe are the holders of title or evidence of title,
‘or assessable rights therein, and as to the assésséd vaiuation of.propm
arty within the zone or withia any'of the participating zones for which
the project was initiated. | - -

- Executors, administrators, speciél ﬁéﬁiﬁi&f&ﬂ%efﬁ ﬁné EuAFdtans

aduinistrators. guafdians, Qz_consefvators may sign the protest provided

for in this section on behalf of the estate represented by them. If the
properfy is assessed in thé name of such repreéentativess the fact shall
establish the right of such representatives to sign'the protest. If it

1s assessed in the name of the decedent, minor 6f iﬁcompetent person,
certified ccpies of the letters or such other evidéﬁce'as may be satisfactory

to the board shall be produced.

Where property appeadtrs to be owned in common or'jointly or by a
partnership, or where letters of representatives of decedents, miness

o¥ pudrdisns minors, wards, or conservatees are joint, only one of the

. owners ‘or representatives or partners may sign the protest for all joint
owners or representatives or partners. Toe party claiming the right to
protest for all shall produce the written consent of his coowners or
representatives or partners so to do. Where however, prﬁéerty appears
to be owned in common or‘jointly'by husband and wife, efther may sign
the protest without the written cousent of the other.

‘Where property is assessed in the name of a trustze or t-.rustees,
such trustee or trustees shall bé:deemed to be thé:peréoﬁ entitled to
sign the protest. If it is assessed in the name of more than one trust-
ee, the right to sign the protest shall he determined inalike mnanner as

above provided with respect to coowners.
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The protest of any pubklic or gquasi-public corporation, private
corporation or unincorporated assocliation, may be signed by any person
authorized by the board of directors or trustees or other managing body
thereof, such authorization shall be in writing. 4 proxy executed by an
officer or officers thereof, attested by its seal,; shall censtitute
sufficient evidence of such authority, and shall be filed with the
board. I

The owner of any real property or interest therein, appearing upon
the assessment roll, which has been assessed in the wrong name or to
unknown owmers, or which has passed from the owner appearing as such on
‘the last equalized assessment roll, since the same was made, may sign
the protest represented thereby, if ne produces a proxy from such former
owner, or furnishes evidence of his ownership by a conveyance duly
acknowledged showing the title to be vested in the person cléiming the
right to sign the protest, accompanied by a certificate of a competent
searcher of titles, certifying that a search of the official records of
the county, since the date of the convevance, discloses no conveyance or
transfer out from the grantee or transferee named in the conveyance.

Where the real property has been contracted to be sold, the éendee
may sign the protest, unless such real property is assessed in the name
of the vendor, in which event the vendor may do so.

The board may inquire and take evidence for the-purpose of identi-
fying ahy person claiming the right to sign the protest as being the
person shown on the assessment roll‘or otherwise as entitled ther=to.
Unless satisfactory evidence is furnished, the right teo sign fhe protest
may bLe denied. -

Comment. Section 2291.2 is amended to add the references to con-
servators and counservatees.

10364

Health & Safety Code 4 7151.5 {amended)

SEC. . Section 7151.3 of the iizalth and Safety Code is amended
to read:
7151.5. Any of the following persons, In order of priority stated,

when persons in prior clesses are not available at the time of death,
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and in fhe absence of actual netice of_contrary indications by the
decédeﬁf or actual aotice of oprosition by a member of the same or a
prior.classs may wive all or any part of the décedent's body for any
pufpose specified in Section 7153.5

(a} The spouse.

{_; An adult son or daughter.

(c) ©ither parent.

(d} An adulr brother or sister.

(e; A “uardian gi coaservator of thé persen of the decedent at th

fie

rt

time of h<w the decedent’s dea

{(f£) Any other opergon authorized or under obligaticn to aispose of
the body.
Coument. Saction 7151.5 is amendea to add the reference to consar-

vator to subdivision {e}.

10365
Liealth & Safety Code § 255668.3 (amended)

SEC, . Sectdon 20668.3 of tle iiealth and Safety Code is amended
to read:

26668.3. Trior to préscribing or administering an'éxperimental
drug, written cousent to the use of the drug shall be ohtained on forms
which shall be prescribea by the department.

fa) An adult patienc may provide such written consent if mo SuaFdian
af his person o conservator of k#s the person hés been appointed for
hiw parsvant e Bivision & {ceonsicneing with Soetien T4863 e¥ Lhe patient
- pursuant to Bivision 3 (commencing with Section 179!} of the Probate
Code and a physician and surgeon licensed to practice in this state,
other than the practitioner proposing to prescribe the experimental
drug, certifies that the patient is competent to give informed consent
to the administration of the experimental drug.

{b} If the patlent is not able to provide coansent as specified in
subdivision {(a}, such coasent may Le provided jointly by the zussdidn
oF cénéervator of the perscn of the ratient and the closest available
relative of the patient. Lf nene of the persons specified in Sectien
26668, 1 één pe 1océteﬂ éfter.exercise of due diligence, the zgasrdiun

=% conservator may crovide rhe written cousent required by this section.
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(c) If the patient is a miuor, consent mav be provided by a parent

ot the guardian or conservator of the patient.

lomment. Section 25668.3 is amended to delete the references to a
guardian of an adult under Zivision 4 of the Probate Code since Division
4 is now limited to guardiapship of a mincer. See Prob. Code i 1451 and
the Comment thereto. reference to a conservator of a minor is added to
subdivigsion {(c} since a conservalor may be appointed for. a married
minor. See Trob. Code  1751.

1G3e4
Health & Safety Code - 26603.4 {awended)
SEC. . Section 26665.5 of the iealth anc Safery Code is amended
to read: ' '

26668.G. Upon request, the practitioner supervising the adminis-
tration of the experimental drug shall provide the patient, if he the
patient is an adult, or a parent or the guardian or conservator of the
patient, if he the patient is a2 minor, with an appraisal of the pa-
tient's condition and the effects of the experimentgl drug upon the
subject, ‘ihe practitioner Supéfvising the administratibn of the experi-
mental drupg shall also pfovide such informationszupon reguest; to the
susedtan ey conservator of an adult patrient and to auy person having a
relaﬁionship to an adult patient which is épecified in subdivisions {a)
to (), iﬁclusive9 of Seétion 26663.1,

Comment, :Section 26£564.6 is amended to delete the reference to a
guardian of an adult patient since vivision 4 (guardian and ward) of the
Probate Code is now limited te guardianships of minors. See Prob. Cede
5 1451 and the Comment therete. Reference to a counservator .of a minor

is added? since 2 conservator may he appointed for a married minor. See
Prob. Code . 1751. :

10368

a

Health & Safety Code & 336063 (amended)

SEC. __ . @Section 33663 of the realth and Safety (ode is amended
to read:

33663, llotwithstanding any restrictions on investments contained
in any lavs, the s&ate stale and all public officers; municipal corpo-
rations, political subdivisions, and public bodies, all banks, bankers,
trust companies, savings banks and institutions, building and :loan

associations, savings and loan associations, investment companies, and
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other persons carrying on a banking business, all insurance companies.
insurance associations, and other persons carrying ou an insurance

business, and all exXecutors, adewinistrators, guardians, conservators,

trustees, and other fiduciaries may legally invest any sinking funds.
money, or othey funds belonsing to them or within their coctrol in any
Louds or other obligations issued by an agency. Such bonds and other
obligations are autnorized security for all public deposits. It is one
of the pﬁrposes of this g;rtntc authorize any persons, firms, corpora-
tions: assoclations, political subdivisious. bodies and officérs, pubnlic
and private, to use any funds owned or controlled by them, including,
baut not limited to, sinking, insurance, investment, retirement, compan-
sation, pension, and trust iunﬁs, ana funds held on deposit, for the
purchase of any such bonds or other obliations. 7This part does not
relieve any person, firm, or corporation from any duty of emercising
reasonable care in selecting securitites.

_ Comuent. Section 33663 is amended to add the reference to conser-
vators. : )

19369
Health & Safety Code 5 34366 (amended)

SEC. . Section 3&369'df-the tiealth and Safety Code is amended
to read: o | -

34369, Hotwithstauding“any'réstrictions 5n investments contained
in any laws of this S#ate: state, the Statey state, all pubiicidfficers,
municipal corporatioms, political subdivisions, and ﬁublic bodies,'all
banks,. bankers, trust companies, savings banks and institutioms, build-
ing and loan associatiDHS;.éavings and loan associations, investment
companieg, and other ferscis carrying on a banking business, all insur-
ance companies, insurance associations, and other persons carrying ot an
insurance business, and all executors, administrators, guardians, con-
servators, trustees, and other fiduciaries may legally invest any sink-
ing funds, moneys, or other funds belonging to them or within their
control in any bonds or other oi:ligations issued by an authority pursu-
ant to this chapter, or issued by any public housing authority or agency
in the United States, when such bonds or other oblipgations are secured
by a pledge of annual contributions to be paid by the imited States
Government or any ageéncy thereof, and such bonds and other obligations
shall be auvthorized security for all public deposits.

Comment. Section 3436% is amended to add the reference to con-
servators.,

~
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10371

Insurance Code § 1685 (amended)
' SEC. . Séction 1686 of the Insurance Code is amendedlto reacd:
1686. 7o be eligib]e‘for an estate certificate of ﬁonvenience, a
person must be: '
{a) The executor or administrator of the estate of a deceased in-
surance ageﬁt, insurance hrokef or lifé agent; dr
() If no executor or administrator has heen appcinfed, the sur-
viving spouse or heir otherwise entitled to conduct the business of such
deceased insurance agent, inéurance broker or life agent;jor
(c) The gus¥dian conservacor of the estate of an incompetent in-
sutanég agent, insurance broker or life apent.
Comment. Section 1686 1s amended to substitute the réference to
conservator for guardian In subdivision {c}. A conservator instead of a

guardian is appointed for an adult under the Probate Code. See Prob.
Code §§ 1451, 1452, 1751, co

Note. Under Section 1644 of the Insurance Code, '"[a] minor is not
eligible for a license to act as an insurance agent or broker,” The
section is silent, however, with respect to a life agent.

10372

Insurance Code.§ l693 (amended)

SEC. . Section 1693 of the Insurance Code is amended to read.

_ 1693, An estate certificate nf convenience expires upon the hap-
pening ofjany of the following events, whichever cccurs first:

{a) Upon the filing with the commissioﬁer of a certified copy of an
order appointing an executor of administrator, if such certificate of
;oﬁvenience has been issued to a person other than the person sc¢ ap-
pointed executor or administrator. |
7 (b} Upon the filing with the commissioner of a certified copy of an
order appointing a new g?&féiﬂﬂ-conservator of the estate of an in-
surance ageﬁt, insurance broker or life”agent who Has been judicially
declared incompetent. , ‘

{c) Upen the disposal of the bﬁsiness.of the deceased or incompe-
tent insuraﬁce agent, insurance broker or life agent.

{d) Unon the expiracienm of one year after the death of thezdeceused
insurance agent, insurance breker or life agent; provided, however, that

if during the said year the holder of such certificate of convenience
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files an application for a license to act as an insurance agent, insur-
ance broker ovr life agent in his individual capacity. then such certifi-
cate of convenience may remain in force unfil the holder thereof has
been given an opportunity to take the qualifying examination for such
license.
{e) Upon the restoration to competency of the insurance agent,

insurance broker or life agent.

. Comment. Section 1693 is amended to substituce the reference to
conservator for guardian in subdivision (h). A conservater instead of a

guardian is appointed for an adult under the Probate Code. See Prob.
Code §8§ 1451, 14532, 1751.

Note, Under Section 1644 of the Insurance Code, '[a] minor is not
eligible for a license to act as an Insurance agent or broker.” The
-section is silent, however, with respect to a life agent.

10373

Insurance Code § 12392 (amended)

SEC. . Section 12392 of the Insurance Code is amended to read:
12392, If - a domestic incorporated title insurer is authorized by
its articles of incorporation te act as executer, administrateor, guard-

ian, conservator, assignee, receiver, depositary, agent or trustee, or

to do a general trust business, and 1f such insurer has a capital paid
in of not less than seven hundred thousand dollars ($700,000}) it nay
also do bﬁsiness as a trust comﬁanf,.and maintain a trust department as
well as a title Insurance department, on compliance with the conditions
set forth in this article. _?otwithstanding the above minimum paid-in
‘capital requirements, a title insurer which was cperating undér a cer-—
tificate of authority which was in effect on July 1, 1971, and which
title insurer on such date had a paid-in capitai af less than seven
_thndred thousand dollars ($700,000), may engage in rhe activities per-
mitted by this section upon compliance with the fellowing paid-in capi-
tal reﬁuirements: fa) four hundred fifty thousand dollars ($45@,000)
unt;l July 1, 1974; (b) thereafter and until July 1, 1975, five hundred
thousand dollars {$500,000): (¢} thereafter and until July 1, 1976, six
hundred thousand doilars {$600.000): and (d) after July 1, 19?6; seven
hundred thousand dollars ($700,00C).

Comment. Section 12382 is amended to add the reference to conser-
vator.
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10374

Insurance Code § 12528 (amended)

SEC. . Section 12523 of the Insurance Code is awended to read:

1252%. Morteapge participation certificates and securities guaran-
teed by mortgage policies issued in conformity with the provisions of
this chapter shall be legal investments for all trust funds held by any
executor, administrator, guardian, conservator, trustee or other person
holding trust funds, and for the funds of insurers, banks, banking
institutions and trust companies.

Comment. Sectien 12528 is amended to add the reference to con-
servator,

16903

Insurance Cede § 12629.47 (amended)

SEC. . Section 12629.47 of the Insurance Code is amended to

read:

1262%9.47. Any exeﬁutor, administrator, guardian guardian, con-
servator, or receiver; and any trustee of any kind or nature, dnd any
insurer, bank, banking institution or trust ﬁompany’ and any officer of
the State of California, holding any securities or certificates of a
mortgage insurer as a legal investment or as a fund or deposit required
bj law to he madé”by the State of California, may, withduf éhe necessity
of obtaining any specific court approval (a) consent to any plan which
has been approved by the court pursuant to sections 12629.30 to 12061%.35,
inclusive; (b)) exchange any mortpage participation certificates or other
securities or rights ot claims for certificates, amended certificates or
securities issued pursuant to such plan, and (¢} may continue to hold as
2 legal investment or as a fund or depesit required by law to be made
with the State of California any certificates, amended certificates or
securities so received.

Comment. Section 12629.47 is amended to add the reference to con-
servator. ‘



10912
Labor Code % 1700.2Ct (amended)

SEC. _ . Section 1700.20b of the Labor Code is amended to read.

1700. 9' . To he eligible for a certifiéate of convernience, a per-
san shall bc“ -

(a) The executor or admi inistrator of the estate of a deceased per-
son licensed to conduct the business of an artists' manager- or

{h} If no executor or administrator has been appointed, the widow
or h91r otherwise entitled to conduct the business of such deceased
licensee: or
2 person licensed as an artists' manazer, or the conservator appointed
for the conservation of the estate of a person licensed to conduct the
business of an artists’ manager.

Such estate certificate of convenience shall continue in force for
2 period of not to exceed 97 days, and shall be renewable for such
period as the Labor Commissioner may deem appropriate, pending the
digposal of the artists' manager license or the procurement of a new
license under the provisions of this chapter.

Comment. Section 1700.20b is ‘amended to add the reference to a
conservator of the estate of a2 licensee under this chapter.

Labor Code § 5408 (amended)

SEC. . Section 5408 of the Lobor Code 1s amended to read:

5408. If an injured employee or, in the case of his the employvee's

death, any of his the cmployee's dependents, is uader 18 years of age or

incompetent at any time when any right or privilege accrues to such
emplovee or dependent under this division, a general sua¥dfasns guardian

ar conservator, appointeu by the court, cr a guardian ad litem or trust-

ee appointed by the appeals beard may, on behalf of the employee or
dependent, claim and exercise any right or privilege with the same force
and effect as if no disabilitv existed.

Ho limitation of time provided by this division shall run against
any person under 18 wyears of age or any incompetent unless and until a

zuardian guardian, comservator, or trustee is appointed. The appeals
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board may determine the fact of the minority or incompetency of any
injured employee and mav appoint a trustee to receive and disburse
compensation pavments for the benefit of such miner or incompetent and

1+

135 famidys the family of such person.

Comment. Section 5408 is amended to add the references to con-
servator.

12757
Military & Veterans Code & 1046 (amended)

SEC. . Bection 1046 of the *Military and Veterans Code is a-
mended to read:

1046. If it appears necessary or preper that a guardian or . con-
servator of the estate cof 2 veteran he appointed, the court in its dis-
cretion may, upon application of the commandént,_actiﬁg through his des-
ignated officer, appeint the home as guardian or conservator of - such

estate and cause letters of guardianship gg‘conservatorshiﬁ of such

estate to be issued to the home.

For the purposes of this chapter, the home is made a corporation
and, acting through an officer desisnated by the commandant, may act as
guardian or conservator of estates, assignee, recelver, depositary or
trustee, under appointment of any court or by authority of any law of
this States; state, and transact business in such capacity in like manner
as an Individual., and for this purpose mav sue and be sued in any qf the
courts of this Stase- state.

The home shall be appointed as guardian, conservator, assignee,

receiver, depositary or trustee without bond., The officer desipnated by
the commandant shall be required to give a surety bond in such amount as
may be deemed necessary from time to time hy the commandant, but in no
event shall the initizl bond be less than ten thousand dellars ($10,00G)
which bond shall be for the jeint benefit of the several estates, the
commandant, and the State cf California. The home shall receive such
reésonablé fees as shall be allowable for its cxpenses for filing fees,
attorneys’ fees, and bond premiums. The court shall allow to the home
at the time of its appeintment as guardian or ronservator of an estate
an amount which the court estimates would be the bond premium for the
estate if a separate bond were requirved for the estate. The fees paid

to the home may be used as a trust account from which may be crawn
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' fees and bond premiums in all

expenses for filing fees, attorneys
estates 1t undertakes to administer. Whenever the balance remaining in
such trust account shall exceed a sum deemed necessary by the commandant
for the payment of the filing fees, attorneys' fees and bond premiuﬁs
incurred in the varicus estates, such excess shall be paid énﬁually into
the post fund of the home.

The home when acting as guardian or conservator of = vetefén may
deposit the funds of the estate in the special deposit fund of the home,
and may invest and reinvest such funds in securities which are legal
investwents for savings banks in this Stster state.

Comzment. Section 1046 is smended to add the references to con-
servators and conservatorship.

Yote. The Veterans' Home referred to in this section is for “aged
and disabled persons.” Mil. & Vet. Code § 1012.

Also, Section 1701 of the Probate Code should be reviewed for pos-
sible Inclusion of the Veterans' Home as authorized to accept appoint-
ments as conservator.

29/349

Military & Veterans Code § 1210 {omended)

SEC. . Section 121% of the Military and Veterans Code is
amended to read:

1219, ‘‘henever the honds of a district have been investigated and
certified by any officer of this Ssate state authorized to make such in-
vestigation and certification, and by the authority of such certifica-
tion have been declared to be legal for fnvestment by savings banks of
this Stato; state, then such bonds may be lawfully purchased or recelved

in pledge fer loans by savings banks, building and loan associations,

trust companies, insurance companies, guardians, conservators, execu-

tors, administrators, specinl administrators, ot by any public officer
within this S%ase state holding funds which by law may be Invested or

loaned.

Comment. Section 1219 is amended to add the reference to conserva-
Lors. ’ - ‘

969/005

Probate Code & 1 (fechnical amendment)

SEC. . Section 1 of the Probate Code is amended to read:
1. This atf code shall be known as the Probate Gsde #ag 4s

composed of fou¥ didvistens as feilown:
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Comment, Section 1 is amended to delete the obsolerte reference to
four divisions of the Probate Code.

H5/367
Public Utilities Code § 22707 (amended)

SEC. - Section 22707 of the Pubiic Utilities Code is amended
to read:

22707. When bonds issued pursuant to this part have been investi-
pated and certified by any authorized officer of the S€ste state and
are declared to be legal investments for savings banks, they may be
purchased or recelved in pledge for loans by savings banks, building and
loan companies, trust companies, insurance companies, guardians, conser-
vators, executors, administrators, and special administrators, or by any
public officer of the State state or of any county or other twnicipal or
corporate body in the State state having or holding funds which they may
legally invest or loan.

Comment. Seection 22707 is amended to add the reference to conser-
vators.

Ng/366

Revenue & Taxation Code % 612 {amended)

SEC.. - . Section 412 of the Revenue and Taxation Cod€ is amended
to read:
612. Uhen a perscn is assessed as dgent, trustee, bailee, guakd-

ian, conservator, executor, or administrator, his representative desig-

nation shall be added to his name, and the agsessment entered separately

from his individual assessment.

Comment. Section 612 is amended to add the reference to conserva-
tor.

2874364

Reverive & Taxation Code £ 382 {azmended)

SEC. . Section 987 of the Revenue and Taxation Code is amended

to read:
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982, The undistributed or unpartitioned property of deceased

persons may be assessed to the heirs, guardians, conservators, execu-

tors, or aduinistrators. A payment of taxes by any one of them binds

each of the other parties in interest for his preoportionate share.

Comment. Section 982 is amendad to add the reference to conserva-
tors.

0681362

Revenue & Taxation Code & 5140 (amended)

SEC. . Section 514G of the Revenue and Taxation Code is
amended to read:

5140. The person who paid the tax, his gaaxrdiawny the guardian or

- conservator, the executor of hi#s the will, or the administrator of

kis the estate cf the person may bring an action in the superior court
against a county or a city to recover a tax which the board of supervi-
sors of the counfy or the city council of the city has refused to refund
oﬁ a2 claim filed pursuant to Article 1 (commencing with Section 3096) of
this chapter. No other person méy bring such an action; but if another
should do so, judgment shall not be rendered for the plaintiff.

Comment. Section 5140 is amended to add the reference to conser—
vator.

12769

Revenue & Taxation Code £ 18403 {amended)

SEC. . Section 18403 of the RQevenue and Taxation Code is
amended to read:

18403, 1If the taxpayer is unable to make. his gi-gggrown return
{including the return required by Sections 18414, 18414.5, and 18415),

_the return shall be made by a duly authorized agent or by the gustdiasn

guardian, conservator, or other person charged with the care of the

person or property of the taxpayer.

Comment. Section 18403 is amended to add the reference to conser-
vator,
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12331

Water Code & 8403 {(amended)

SEC. . Section 9403 of the Water Codé is amended to read:

9403. The bonds of the drainage distyict issued pursuant to this
part which are investigated and approved by any commission or officer
authorized by any law of this State state to conduct the investipation
and give the approval and by authority of which approval the bonds are
declared tec he legal investments for savings banks, may be lawfully
purchased or received in pledge for loans by any of the following wha
hold funds which they are permitted by law to invest or loan:

(a) Banks.

{b) Trust companies.

(¢} Insurance companies.

(d) Guardians< Guardians and conservators.

(e) Executors.

(f£) Administrators and special adminiszrators.

{g) Any public officer or cofficers of this Stase state or of any
county, city, or city and county, or other municipality or corporate
body within this State= state.

Comment. Section 9403 is amended to add the reference teo conser-
vators in subdivision (d).

12332
Water Code & 20527.5 {amended)

CSEC. . Section 2(5327.5 of the Water Code is amended to read:
20527.5, Wotwithstanding Section 20527, or any other provision of

law to the contrary, in thc Jackson Valley {rrication District every
owner- of real property within the district, but no others, may wvote at
elections for directors or otherwise. Such owners need not be residents
of the district in order to qualify as voters. - The last equalized
agsessment book of the district is conclusive evidence of ocwnership of
the real property so owned, excopt that in the event that an assessment
for a district shall not have been made and levied for the year in which
the election i1s held or an equalized assessment book prepared, the last
equalized county assessment roll shall be used in lieu of the assessment

hook of the district. Where land is owned in joint'tenancy= fenancy in
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common, or any other multiple ownership, the owners of such land sghall
designate in writing which one of the owners shall be deemed the owner
of such land for purposes of qualifying as a voter.

The legal representative of a2 corporation or estate owning real
property may vote on behalf of such corporation or estate. As used in
this section‘ lepal representative means an official of a corporation
owning real pronertv, and means a guardian, conservator, executor, oOr
adminlstratar of tha estate of the holder of title to- real property who:

fa}) Is appsinted under the laws of this state.

(b) Is entitled to the possession of the estate's real prop-
erty.

{c) Is authorized by the appointing court to exercise the
particular right, privilege, or ifmmunity which he secks t9 exes
z¥se= sought to be exercised. |

Before a lepgal represenfative votes at a district election ke the legmal

representative shall present to the precinct board a certified copy of

his or her authorlty wh;ch shall be kept and filled with the returns of

the election.

Comment. Section 20527.5 is zmended to add the reference to con-
servator.

12333
Vater Code § 20527.6 (smended}

SEC. . Section 20527.% of the Water Code is amended to read:

20527.6. Notwithstanding Section 20527, or any other provision of
law to the contrary, in the Camp Far West Irrigation District in Placer

rr

and Yuba Counties “electos“ and "voter" shall mean a person, corpora-
tion, or other entity owning land within the district.“.st any district
election in the Camp Far Nest Irrigation District; only landowners may
ﬁste, andrthey need not be residents of the distriet in order to qualify
as voters. Each landowner sﬁall have cne vote for each dollarfs worth
of land to which he the landowner holds title. The last egqualized
assessment hoak Gf the district shall bz conclusive zvidence of owner-
ship and of tue value of the land so owned, except that in the event
that an assessment for rhe dlotrlct Shdll nct havz been made and levied
for the yeer in whlch the election 1s held, the last equalized assess-

ment roll of the county in which the land is located shall be used in
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lieu of the assessment book of the district. UVhere land is owned in
joiﬁt tenancy, tenancy in common, or any other multiple ownership, the
owners of such land mav designate in writing which one of the owners
shall beé deemed the owner of such land for purposes of qualifying as a
voter. In the absence of such designation cach owner shall be entitled
to vote his or her pro rata share of the total value of the land in such
multiple ownership. '

" Tvéry landowner, or the iepal representative of a corporatioﬁ,
estate or trust owning land within the district, may vote at any dis-
trict election, elther ir person or hy a person-duly appointed as his
ProXy. - ‘ -

As used in this section, “legal representative' means any of the
following: ' h

(a) An authorized official of a corporation owning land in the
diserice. |

(b} The trustees of an express trust which owns land in the dis—
trict. '

(¢) The sxecutor, zdwminiseratey or smardias administrator, guard-

ian, or conservator of the estate of a holder of title to land in the

district who 1is appointed under the laws of this staté, 1§ entitled to
possession of such land, and who is authorized by the'appointiﬁg court
to vete in the election.

Before a legal representative votes at a district election, he

the legal representative shall present to the precinct board a certified

copy of his gg_ﬁggrauthofitﬁ, which shall be kept and filed with the
returns of the election. ¢ appointment of a proxy shail be wvalid,
accepted or vote allowed thereon at ‘any district election unless it
meets a1l of the following requirements:

{2) It is in writing.

(b} It is executed by the person or legal répresentative of the
person who is entitled to the votes for which the proxy is given;:

(¢) 1t is acknowledged. | | '

{d) It specifies the election at which it is tc be used. An ap-
pointment of a proxy shall be used only at the election specified.

Every appointment of & proxy 1s revocable at the pleasure of the
person executing {t at any time before the person appﬁinted as préxy
shall have cast a ballot representing the vates for which the appoint-

ment was given.
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Comment. Section 20527.6 is amended to add the reference to con-
servator iIn subdivisicn {c).

12337

Water Code % 20527.7 (amended}
: SEC. . Section.ZOSZT.? of the Uater Cede is amended to read:

20527.7. Hetwlithstanding Section 20527, or any other provision of
law, in tbe antague Water Comsarvation District in Siskiyou County
every owner of real property within the district, but no others, may
vote at elections for directeors or otherwise. Such owners need not be
residents of the district in order to gualify as voters. The last
equalized county assesement role is conclusive evidence of ownership of
the real property sc owned. Where land is owned in joint tenancy,
tenancy in common, or any other multipls ownership, the owners of such
land shall designate in writing which one of the owners shall be deemed
the owner of such land for purposes of gqualifying asz a voter.

The legal representative of a corporaticon or astate owning real
property may vote on behalf of such corporation or estate. A4s used In
this section, legal representative means an official of a corporation
owning real property or a guardian, conservator, executor, or adminis-
trator pf the estate of the holder of title to real property who:

{a) Is appointed under the laws of this state.

{b) Is entitled to the possession of the estate's real property.

{c) Is authorized by the anpeinting court to exerclse the particu-

]

g

lar right, privilege, or immunity whizhk ke secks te exefeiser sought to

n

be exercised. Before a legal represeatative votes at a district elec-

tion, ke the legal representative shall present to the precinct board a

certified copy of his or her authority which shall be kept and filed
with the returns of the election.

Every vote, or his EEE.EEEEELE legal representative, may vote at
any district election either in person or oy a person duly appolnted as
his proxy, but shall be entitled to cast cnly one vote. The appointment
of a proxy shall be as propided in Section 35005,

Wotwithstanding Section 21100 or any other provisiqn of law, any
voter as defined in this section is eligible to be a member of the Board
of Directoré of the Montague Water Cengervation District.,

v Comment., Section 283527.7 is amended to add the reference to con-
servator.
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12338
Rater Code & 20527.8 (amended)

SEC. __ . Section 20527.8 of the Water Code is amended to read:

20527.8. Hotwithstanding Secction 20527, or any other provision of
law, in the Cordua Trrigation District everv owner of land within the
district, but no others, may vote at elections for directors or other-
wise. Such owners need not he fesidentseof the district in order to
qualify as voters. Each voter shall-bé entitled £0 cast one vote fpr
each one hundred'dollars'($100} nf assessed valﬁation of land to which
&z the wvoter has title. The last eyualized county assessment role is
conclusive evidence of ownership and of.the value of the land S0 owned.
Where land is owned in joint tenancy, tenancy in common, or any other
multiple ownership, the ownéré of such land shall designate in writing
which one of the owners shéll he deemed the owner of such land for
purposes of qualifying as a voter. 7

The legal répresenﬁativé of a corporation or estate owning real
property may vote on behalf of.such corporatidn or estate. As used in
this section, legal representative means an ofiicial of a corporation
ownlong real property or a guafdién, cdnservatof, eﬁecutof,‘or_adminis—
trator of the estate of the holder of tifle to real property who:

{(2) Is appointed under the laws of this state.

(b} Is entitled to the possesaibn of the estate's real property.

{c) Is authorized by the‘appointing court to eger?ise the particu-

1 .

lar right, privilege, or Immunity whizh he deeks te exefoizer sought Lo

be exercised. Before a legal represencative votes at a district elec-

tion, ke the legal representative shall present to the precinct board a

certified copy of his or her authority whizh shall be kept and filed
with the returns of the election.

Every voter, or kis the voter's legal :epreséntative} may vote at
any district election either in perscn or by a peréqn dul? appointed as
his proxy. The abpoiﬁtment of alpfoxy shall he azs provided in Section
35005.

Jotwithstanding Section 2110G or any other provision of low, any
voter as defined:in this section is eligible to be a member of the Beard
of Directors of the Cordua Trrigaticn District or te serve as an elec-
tive officer of the district.

Comment. Section 20527.8 is amended to add the reference to con-
servator, :
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12347

Water Code 5 20527.9 {amended)

SEC, . Section Z0327.9 of the Water Code 1s arended to read:

20527.9. MNotwithstanding Section 20527, or any other provision of
law, in thé Provident Irrigation District in Glenn and Colusé Counties
every owner of real property within the district, but no others, may
vote at elections for directors or otherwise. Such owners need not‘be
residents oflfhe district in order to qualify as voters. The last
equéiized coﬁnty asgessment role is conclusive evidence of ownershiﬁ of
the real property so owned. Where land is owned in joint tenancy, .
tenancy in commen, or any other multirle ownership, the owners of such
land shall designate‘in writing which one of the owners shall Ee:deemed
the owner of such land for purposes of qualifying as a voter. |

The legal representative of a corporation or estaté_owning real
property may vote on behalf of such corporation or estaté. As used in
this section, legal representative means an official of a corporation
owning real pfopertylor a gﬁardian, conservator, eﬁecutor, or adminis-
trator of the estate of the holder of title to real property who:

(a) Is appoilnted under the laws of this state.

(b Is-eﬁtitled to the pqsseésion of the estate's real property.

(c)‘is authorized by the appointing court to exercise the particu-
lar right, privilege, or immunity whifﬁ he secks £o exersdses soupght to

be exercised. Before a legal representative votes at a district elec-

tion, we the legél representative shali present to the precinct board a
cartified copy of-hié g£ hg£ éuthority which shall be kept and filed
with the returns of the election. _

Every voter, or his the votar's lemal iepresentgfiveﬂ may vote at
any district election eifher in person or by a person duly appointed as
his proxy, but shall be entitled to cast only one vote. The appolintment
of a proxy shall be as provided in Section BSQQS.

Notwithstanding -ection 21100 or any othér provision of law, any
votef as defined in this section 1is eligible to be a member of the Eoard
of Directors of the Provident Irrigation District. |

Comment. Section 20527.9 is amended to add the reference to cen-.
servator.
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12348

Water Code § 20366 (amendad)

SEC. . Section 205366 of the Yater Code is amended to read:
person holding property in a trust capacity under appeointment of court
may sign any petition provided for in this division, when authorized by

an order of court, which order may be made without notice.

Comment. Section 20566 is amended to add the reference to con-
servatar. :

12813
Water Code £ 390535 (amended)
SEC. . Sectiom 39055 of the Water (ode is amended to read:

39055, CGuardians, conservators, persanal representatives, and
other persons holding land in a trust capacity under appointment of
court may sign any petition and may vote at any election in behalf of -
;the estate represented by them without obtaining specilal authority.

Comment. Section 39055 is amended to add the reference to con-
servators,

12814
Water Code & 39058 (amended)

SEC. . Sectien 39058 of the Water Code 1s amended to read:
39058, As to any land belonging to a person under guardianship or

censervatorship or comprised in the undistributed estate of a decedent,

the guardian or congervator of such person or executor or administrator
of such estate shall be deemed the holder of title for the purpose of
representing the same in all proceedings under this division, and has
the right to sign all petitions or protests provided for in this divi-
sion, and to vote at all district elections, without any order of court
authorizing him or her so to do.

Comment. Section 39038 is amended to add the references toc con-
servator and conservatorship.

. 12815

Water Code §_41003 {amended )

- SEC. . Section 41003 of the Water Code is amended to read:

41003, Any guardilan, conservator, administrater, or executor, of a

person or estate owning land within the district shall be considered the
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kolder of title to land for the purposes of this division, where the

owner in fee is not entitled to vote.

Comment. Sectlon 41003 is amended to add the reference to conser-
vator.

12816
Water Code § 52228 (amended)

SEC.  Sectiom 52226 of the Water Code is amended to read:

52228, BRonds issued pursuant to this chapter which have been in-
vestigated and certified by any officer of this Stuate state authorized
to make such investigation and certification, and declared to be legal
for investments by saviags banks of the States state, may be purchased,
or received in pledge for loans by savings-ﬁanks, trust companies, in-

surance companies, guardians, conservators, executors, administrators

and specisi administrators, or by any publlc officer or officers of thls
ttate state or of any county, city, or other munlcipal or corporate body
within this State state having or helding funds which they are author-
ized te invest or loan.

Comment. Section 52228 is amended to add the reference to conser-
vators.,

12817

Welfare & Institutions Code % 6UUC {amended)

SEC.V___. Sectlon 6000 of the Welfare ﬂnd Institutions Code is
ameﬁded to read:

600G. Pursuant to rules and reguiations established by the State
Department of Health,'the.ﬁedical director of a state hospital for the
mentally disordered or mentally retarded may receive in such hospital,
25 a boarder and-patient, any person who is a suitable person for care
and treatment 1n such hospital, upon receipt of a written application
for the admission of the person into the hospital for care and treatment
made in accordance with the following requiréments: |

(a) In the case of an adult person., the application shall be made
voluntar11} by the person, at a time when he is in such condition of
mind as to reander him competent to make it or, if he is a conservatee
with a conservator of the person cr persons and estate who was appointed

under Chapter 3 (commeqciqg with Section 5350) of Part 1 of Division 5
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with the right as speclfled by court order under Sectlon 5328 to place
his conservatee in a state hospital, by his conservator

(b} In the case of a minocr person, the application shall be made by

hig pafeaés; the parents of the minor or by the parent, guérdian, con-
servator, or other person éntitled to his the custody of the minor to
any of such mental hospitals as may be designated by the blrector of |
Health to admit minors on vecluntary applications. If the minor has a
conservator of the person, or the person and the estare, 3pp01nted under
Chapter 3 fcommenclng with Section 53533) of Part 1 of D1v1510n 5, with
the right as specified by court order wmder Section 3328 to place the
conservatee in a state hospital the applicatien for the minor shall be

made by his zense¥waters the conservator of the minor.

Any such person received in a state hospital shall be deemed a
voluntary patient.

Upon the admission of 2 veluntary patient to a state hospital the
medical director shall immediately forward to the office of the State
Department of Health the record of such voluntary patient, showing the
name, residence, age, sex, place of birth, occupation, civil condition,
date of admission of such patient to such hospital, -and such other in-
formation as is required by the rules and regulations of the department.

The charges for the care and keeping of a mentally disordered per-
son in a state hospital shall bhe governed by the provisions of Article 4
(commencing with Section 7275) of Chapter 3 of Part 4 relating to the
charges for the care and keeping of mentally disordered persems in state
hospitals.

A voluntary adult. patient may leave the hospital or institution at
any time by giving notice of his or her desire to leave to any member of
the hospital staff and completing normal hospitalization departure pro-
cedures. A consetrvatee may leave in a like manner if notice 1s given by
his the conservator.

A minor person who 1s a veluntary patient may leave the hospltal or
institution after completing normal hospitalization departure procedures
after notice is given to:the superintendent or person in- charge by’ the

parents, or the parent, guardiaan, comservater, or other person entitled

to the custedy ¢f the minor, of their desire to remove him the minor

from the hospital.
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%0 person received inte a state hospital, private mental institu-
tien, or ccunty psychiatric hospitel as 2 voluntary patient during
hisrminority shall be detained therein after ke seaekes reaching the
age of majﬁrity, but any such person, after attaining the age of major-
ity, may apply for admission into the hospital or institution for care
and treatment in the manner prescribed in this section for applications
by adult persons. | _

The State Department of Health shall establish such rules and reg-
ulations as are nacessary to carry out properly the provisicns of this
section, | |

Comment. Section 6000 is amended to refer to a comservator of a

ninor since a conservator may ke appointed for a married minor. See
Prob. Code & 1751. '

12819

Welfare & Institutions Code % 7254 {emended)

-S8EC. . - . Section 7254 of the Welfare and Institutions Code is:
amended to read:

7254. The provisions of this section apply to any person.who has
been lawfully committed or admitted to any state hospital for the men-
tally disordered or mentally retarded and whe is afflicted with, or
suffers from, any of the following conditions:

{a) Mental disease which may have been inherited and is likely to
be transmitted to decendants.

{b) Mental retardation, in any of. its various grades.

{c) Marked departures from normal mentality.

The State Department of Health, upon cempliance with the provisions
of this. section; may cause any such person to be sterilized by the
operation of vasectomy upon the patient i a male and of salpingectomy
if a female or . any other operation or treatment that will permanently
sterilize but not unsex the patient. When the superintendent of the
state hospital or state home is of the opinion that a patient who is
afflicted with or suffering from any of the conditions specified in this

section should be sterilized, ke the superintendent shall certify such

opinion to the Director of Health and shall at the same time give writ-
ten netice of such certification to the patient and. to h#s the known

parents, spouse, adult children, e¥ guardian, or conservator of the
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pétient, if any, by régistered mail teo their last known addfess. If the
patient has no known relatives or guardian,ksuéh notice shall be given
to the person who petitioned for the patiént‘s cdmmitment. Such notice
shéll further étate that written-objeﬁtion or written consent to the
proposed stérilizafion, should be filed with the Director of Health at

kis the office aof thé Birector of Health in Sacramento within 30 days by

the patient, spouse, next of kin eo¥ gaarsian~ kin, puardian, or conservator.

When a written consent is filed, or if mo objection is filed within
the 30 days, the Director of Health, if satisfied that the sterilization
will not unduly endanger the patient's health and that it is a proper
case for sterilization, may authorize the superintendent to proceed with
the sterilization of the patient. .The director may cause such examina-

tion of the patient and other Inquiry to be made as ke the director

.deems advisable before issuing the authorization te .the superintendent.
If a written objection is filed within-the 30 days by :the patient,

i

his or the spouse, next of kin, af guardian, or conservator of the.

patient, and in those cases where the patient has no known relatives or
guardian, the proposed sterilization shall not he authorized or per-
formed until the Director of Health has determined the matter. He The

Director of Health shall make full inquiry into the case, and may hold

a hearing at the institution at which hearing the patient shall be
present, and the objecting party and others interested on behalf of the
patient may be heard. 1If the decision of the director is that the .

patient shall not be sterilized, he the director shall so order and

notify the superintendent, the patient and the objecting party.. If the
decision of tha director is that the patient should he sterdilized, he

the director shall send notice of such decision te the patient, his

and to the known parents, spouse, adult children, and guardian, or

conservator of the patlent, if any, and the objecting party, by regis-

tered mail to their last krown address. - Such notice shall further state
that any such party has the right within 30 days to petition the supe-
rior court ofrthercountj in which thé institution is situated or of the
county of the patient's residence for a review of the decision.

If such petition is filed withim 30 days, and a true copy thereof
is served upon the Director of Health, the patient shall not be steri-
lized unless and until the court, after hearing,‘iséhes an order authox-

izing the sterillization of the patient In accordance with the provisions
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of this section. If such petition is not filed in court within 30 days,
the director may authorize the superintendent to proceed with such
sterilization. The sterilization of a patient in accordance with the
provisions of this section, whether performed with or without the con-
sent of the patient, shall be lawful and shall not render the depart-
ment, its officers or employees. or any person participating in the .
operation liable either civiily or criminally.

Comment. Section 7254 is amended to add the references to con-
servator. ‘

14911

Welfare & Institutlons Code g 7275 (FWﬁnded)

SEC. ___+ Section 7275 of the Uelfare and Instltutions Code is
amended to read:

7275. The husband, wlfe, father, mother, or children of a patient
in a state hospital for the mentally disordered, the estates of such
persons, and the guardian or conservator and admlnistrator of the estate
of such patient shall cause h#w the patient te be properly and suitably
cared for and maintained, and shéll pay the costs and charges of his

the patient's transportation to a state institution. The husband, wife,

father, mother, or children of a patient in a state hospital for the
mentally discordered and the administrators of their estates, and the
estate of such person shall be liable for h#s the care, support, aﬁd
maintenance of the patient in a state institution of which he or she is
a patient The liabillty of such ‘persons and estates shall be a Joint
and several liability, and such liability shall exist whether the person
has become a patient of a state 1nst1tutlon pursuant to the pr0v151ons
of this ccde or pursuant to the prcvlsions of Sections 1026, 1368, 1369,
1370, and 1372 of the Penal Code. '

This section does not impose liability for the care of mentally
retarded persons in state hospitals.

Comment:. Section 7275 is amended to add the reference to conser-
vator.

14514

Welfare & Institutions Code § 7279 (amended)

SEC. . Section 7279 of the Welfare and Institutions Code is

amended to read:
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7275, If any person committed to a state mental hospital hés éuf—
ficient esfate for the purpose, the guardian or conservator of his
the estate shall pay for kis the Qare? support; maintenance, and neces—
séff ekpensés_gﬁ the person at the wmental hospital to the extent of the
estate. Such payment may 58 enforced by the order cf the judge of the

superior court where thz guardisnship or coaservatorship proceedings are

pending. On the filing of a metition therein by the dapartment showing
that the guardian or conservator has failed, refused, or neglected to
pay for such care, support, mainienance, and expenses, the court, by

order, shell direct the payment by the gpuardias+ guardian or conserva-

ter, Such order may be enforced In the same manner as are other orders
of the court.

If at any time there is not sufficient money on hand in the estate
of a committed person to pay the claim of a state mental hospital for
his the care, support, maintenance, and expenses of the person therein,
the court may, on petition of the guardian or conservator of the estate,
or if the guardian or copservator fails, refuses, or neglects to apply,
on the petition of the department, make an order directing the guardian
or conservator to sell so much of the other personal or real property or
both, of the persen as is necessary to pay. for the care, support, main-
tenance, and expenses of the person at the mental hespital. From the
proceeds of such sale, the guardian or conservator shall pay the amcunt
due for the care, support, maintenance, and expenses at the wental
hospital, and aliso such other charges as are allowad by law.

Paymernt for the care, suppert, maintenanc, and expenses of a person
at a state hospital shall not be exacted, however, if there is likeli-
hodd of the péfient's racovery or release from the hospital and payment

will reduce h#s the patienc’s estare tc such an extent that he the

patient is likely to become a burden on the community in the event of

his the patient‘'s discharge from the hospital. Ifia certificate from

the medical superintendent of the state hospital in which the person is
confined as a patient is fiied in the office of the county clerk with

the' papers in the guardianship oxr conservatorship procveedings of the

patient, in which certificate the medical superintendent states that the

patient is suffering from a chronic form of mental disorder and that in
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h#g the medical superintendent's opinion a recovery is beyond reasonable
hope“and fhat the patient will in a2ll probability continue ta be a
charge in a state hospital until death, such certificate shall be prima
facie evidence that the patient is not iikely to recover or to be re-
leased from the hespital, and ﬁhe guardian Qz_consefvgtor shall pay the

amount due for h#s the care, support, maintenance, and expenses of the

patient at the hospital and such other charpes as are alloved by law out

of any moneys of the estate in h4s the puardian's or conservator's

possession.

Comment. Section 7279 is amended to add the references to conser-—
vater and conservatorship.

14916

Welfare & Institutions Code % 7282 (smended)
7 SEC. .« Section 7282 of the Welfare and Institutions Code is
amended to read: h
7282. The Staté Department of Health may in its own name bring an
action to enforce payment for the cost and charges of transportation of
a person to a state hospital against any person, gua¥dias guardian,

conservator, or relative liable for such transportation. The department

also may in its own name bring an action to recover for the use and
benefit of any state hospital or for the state the amount due for the
care, suﬁport, maintenance, and expenses of any patiént therein, against
any county, or officer thereof, or against any person, guardian, conser-
vator, or rélative, liable for such care, support, maintenance, or

expenses,
Comment. Section 7282 is amended to add the references to con-
servator. ' ‘ :

14917

Welfare & Iastitutions Code & 72384 {amended)

SEC. . ‘Section 7284 of the Welfare and Institutions Code is
amended to read:

7284, If any incompetent person, who has no guardian or conser-
vator and who has been admitted or committed te the State Department of
Health for placement in any state hospital for the mentally disordered
or the mentally retarded is the owner of any property, the State Depart-

ment of Health, acting through its designated officer, may apply to a
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court of competent jurisdiction for its appointment as guardlian or con-
saervator of the estate of such incompetent person.

For the purposes of this section, the State Department of lealth is
hereby made 2 corporation and may act as executer, administrator,

guardias puardian, or conservator of estates, assignee, receiver, depos-

itary or truszstee, under appointment of any court or by authority of any
law of this state, and may transact business in such capacity in like
manner as an individual, and for this purpose may sue and be sued in any
of the courts of this sfate.

If a person admitted or committed to the State Department of Health
dies, leaving any estate, and having no relatives at the time residiag
within this state, the State Department of Health may apoly for letters
of administration of kis the estate, and, in the discretion of the

court, letters of administration may be issued to the department. When

the State Department of Health is appointed as guwardtan guardian, con-
servator, or administrator, the department shall be appointed as guard-

fan guardian, conservator, or administrator without bond. The officer

designated by the department shall be required to give a surety bond in
such amount as may be deemed necessary from time te time by the director,
but in no event shall the initial bend be less than ten thousand dollars
($10,000), which bond shall be for the joint benefit of the several
estates and the State of California. The State Department of Health
shall receive such reasonable fees for its services as such guardiasn

guardian, conservator, or administrator as the court allows. The fees

paid to the State Department of Hdealth for its services as guardian

guardian, conservator, or administrator of the various estates may be

used as a trust account from which may be drawn expenses for_filing
fees, bond premiums, court costs, and other expenses required in the
administration of the various estates. Vhenever the balance remaining
in such trust fund account shall exceed a sum deemed necessary by the
depértment for the payment of said expenses. such excess shall be paid
quarterly by the department into the State Treasury to the credit of
the General Fund.

Comment. Section 7284 is amended to add the references to conser-
vator. ' : ’
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14918

Jelfare & Institutions Code © 7285 {(amended)

SEC. - Section 7285 of the Welfare and Institutions Code is
amended to read:
7285. The State Department of Health may invest funds held as

executor, administrator, gas¥disan puardian, or conservator of estates,

or truétee, in bonds or obligations issued or guaranteed by the United
States;or the State of Californiz. Such investments ﬁay be made and
such bdﬁds or obligations may be sold or exchanged for similar bondé ar
obligations without notice or court authorization.

Comment. Section 7285 is . amended to add the reference to conser-
vatar,

4057450
Welfare & Institutions Code & 7286 (amended}
SEC. . Section 7286 of the Welfare and Tnstitutions Code is

amended to read:
7286, The State Department of Pealth may establish one or wore
common trusts or investment of funds held as executor, administratoer,

puardéan puardian, or conservator of estates, or trustee and may desig-

nate from time to time the amount of participation of each estate in
such trusts. The funds in such trusts may be invested only in bonds or
obligations issued or guaranteed by the United States or the State of
California.

The income and profits of each trust shall be the property of the
estates participating and shall be distfibuted, when received, in pro-
portion to the amount of participation of each estate in such trust.
The losses of each trust shall be the losses of the estates participat-
ing and shall be apportioned, as the same cccur, upon the same basis as
income and profits. |

Comment. Section 7286 is amended to add the reference to conser-
vator. ' '

405/453

Welfare & Institutions Code 7 7237 {amended)
. SEC. . Section 7387 of the Welfare and Institutions Code is

amended to read:



7287. Upon the death of an incompetent person over whom the State
Department of Health has obtained jurisdietion pursuant to Section 7284,
the department may make proper disposition of the remains, and pay for
the disposition of the reomains together with any indebtedness existing
at the time of the death of such person from the assets of the guardian-

ship or conservatorship estate, and thereupon it shall file its final

account with the court or ctherwise close its administration of the es-

tate of such person.

Comment. Section 7287 is amended to add the reference to conserva-
torship.

. 4057454
Welfare & Institutions Code § 728% (amended)
SEC. _ . Section 7285 of the Welfare and Institutions Code is
smended te read:
7288, ‘henever it appears that a person who has been admitted to

2 state institution and remains under the jurisdiction of the :State
Department of Health does not have a guardian or conservator and owns
personal property which requires safekeeping for the benefit of the
patient,. the State Department of Health may remove or cause to be re-
noved such personal property from wherever located to a place of safe-
keeping.

Whenever it appears that such patient does not own property of a

value which would warrant guardianship or conservatorship proceedings,

the expenses of such removal and safekeeping shall be paid from funds
appropriated for the support of the institution in which the patient is
receiving care and treatment; provided, however, that if the sum on
deposit to the credit of such patient in the patients’ personal deposit
fund exceeds the sum of three hundred dollars ($300), the excess may be
applied to the payment of such expenses of removal and safekeeping.
When it is determined by the superintendent at any time after the
removal for safekeeping. of such personal preperty, that the patient is
incurable or is likely to remain in a state institution indefinitely,
then any of ﬁhose articles of personal property which cannot be used hy
the patient:at the institution may be sold at public auction and the
proceeds therefrom shall first be applied in reimbursement of the ex-

penses so incurred and the balance shall be deposited to the patient’s
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credit in the patients' personal depesit fund. All noneys so recelved
as reimbursement shall be deposited in the State Treasury in augmenta-

tion of the apprepriation from which the expenses were paid.

, Comment , Section 7288 is amended to add the references to CONSEer—
vator and conservatorship.

405/763

Welfare & Institutions Code 7 7289 {amended)

SEC. . BSection 7289 of the Welfare and Institutions Code is
amended to read: '

7289, Uhen a perscn who 1s a patient of a state hospital in the
State Department of Health has no guardian or conservator and has money
due or owing to him, the total amount of which does not exceed the sum
of three thousand dollars ($3,000}, the superintendent of the institu-
tion of which the person is a patient may collect any money so due or
owiﬁg upon furnishing to the person, representative, officer, body or
corporation in possession of or owing any such sums, an affidavit exe-
cuted by the superintendent or acting superintendent. The affidavit
shall contain the name of the institution of which the person isg a
patient, and the statemént that the total amount of such sums known to
be due to the person does not exceed the sum of three thousand ‘dollars
($3,000). Payments from retirement systems and annuity plans which are
due or owing to such patients may alsc be collected by the superintend-
ent of the institution of which the person is a patient, upon the fur-
nishing of an affidavit executed by -the superintendent or acting super-
intendent, cdntainimg'the nane of the institution of which the person is
a patient and the statement that such person 1is entitled to receive such
payments. Such sums shall be delivered to the superintendent and shall
be deposited by him in the patients' personal deposit fund as provided
in Section 7281 ef this eede- 7281,

The'rebéipf of such superintendent shall constitute sufficient
acquittance for any payment of money made pursuant to the provisions of
this section and shall fully discharge such person, representative,
officer, body or corporation from any further liability with reference

to the amount of money so paid.
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The superintendent of each institution shall reander such reports
and accounts annually or wmore often as way be required by the State
Department -of Health or the Department of Finance of all moneys of
patients deposited in the patients’ personal depesit accounts of the
‘institution. |

Comment. Section 7789 is amended to add the reference to conser-
vator.

4035/465

Welfare & Institutions Code § 7250 (amended)

SEC. . Section 7250 of the Welfare and Institutions Code is
amended to read: 7
7290. The State Department of Health may enter inteo a special

. agreement, secured by a property executed bond, with the relatives,

~guardian, conservator, or friend of any patient therein, fof his the
cére, support, maintenance, or otherx expensés of the patient.at the
institution. Such agreement and bond shall be to the people of the
State of Califdrnia and action to enforce the same may be brought there-
on by the department. All charges due under the provisions of this
section, includipg the monthly rate for the patient's care and treatment
as established bf-or éur5uant to law, shall be collected monthly. 3o
patient, however, shall be permitted to occupynmore than one room in any
state institution. ' .

Comment. Section 7290 is amended to add the reference to conser-
vator.

GOsL467

Welfare & Institutions Code § 7514 (amended)

SEC. . Section 7514 of the Welfare and Institutions' Code is
amended to read: i

7514. The State Department of Health may transfer any ﬁatient of a
state hospital for the mentally retarded to another state hospital for
the mentally retarded, at any time and from time to time, upon the

application of the parent, guardian, conservator, or other person

. charged with the support of such patient, if the expenses of the trans-

fer are paid by the applicant. The liability of any estate, persoﬁ: or
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county for the care, support and maintenance of such patient in the
institution to which he the patient is transferred shall be the same as

if ke the patient had originally been committed to such institution.

Comment. Sectidn 7514 is amended to add the reference to conserva-
tor.

4057468

Welfare & Institutions Code § 8006 {(rechnical! amendment)

SEC. . Section 8006 of the Welfare and Institutlons Code is
amended to read:

8006. Any such public guardian may apply to a court of competent
jurisdiction for appointment as guardian or conservater of the person
and estate or person or estate of any person in the county or In a
county-owned facility in another county who is a patient under the
provisions hereof, or of any person in the county who is a recipient of
aid under any of the provisions of this code where it appears that such
person requires a guardian or conservator, or of any persomn in the
county whe requires a guardian or comservator and for whom there is no
Vperson or corporation gualified and willing to act in such capacity.
Any such public guardian may act as guardian or conservator of any

person and estate ordered into hia the public guardian's hands by the

court, Where the public guardian has so applied for appointment as
guardién or conservator, or the guardianship or conservatorship of a

person and estate has been ordered into his the public puardian's hands

by the court, letters of guardianship or conservatgrship shall be pre-
cured, in like manner and on like proceedings as letters of guardianship

or conservatership are issued to other persons. HBis The public guard-

ian's official bond and oath are in lleu of the guardian's or conserva-

tor's bond and ocath on the grant of apesial ex geﬂefai temporary let-

ters of guardianship or letters of guardiamship or temporary letters of

. conservatorship or letters of conservatorship. The public guardian may

take immediate charge of the property within hkis the public guardian's

county of persons referred to him for guardianship or conservatorship

when such property is being wasted, uncared for, or lost.

Comment. ~Section 800F 1s amended to conform to the terminology of
the Guardianship Law. See Prob. Code § 1400,
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405/469

Welfare & Iustitutions Cede & 2102 {amended)

SEC. . GSection 3102 of the Welfare and Tastitutions Code is
amended to read:

8132, “henever a person who has been derained or apprehendéd for
examination of his mental condition, or who is a mental patient in any
hospital or inmstitution or who is on leave of absence from such hospital
or institution, is found to own, have in his or her possaésion or urder
his or her contrel, any firearm whatsoever, said firearm shall be con-
fiscated by‘ény law enforcement agency or peace officer, whe shall
retain custody of said firearm until the release without commitment of
the person or the restoration to capacity of the person, or until the
appointment of a guardian or conservator for the person, or shall make
such other disposition of the fifearm as ordered by the court.

. Comment. Section 8102 is amended to add the reference to conser-
vator. ' ' ' ' '

4057475

Welfare & Institutions Code_@rl?DDY {amended)

..SEC. . Section 1700?‘of the Welfare and Institutions Code is

amended to read:
17007. Yo fee shall be charged by any public officer for filing

. any petition for guardianship g£-éonservatorship under the provisions of

Section 17403, or for any official act done or necessary in the course
thereof, except that a county employee acting as such guardian:g£1COn—
servator shall be entitled to such costs therefor as will reimburse

him the employee in full for moneys advanced by him the employee in

such guarddanshipr guardianship or conservatorship.

Where a county officer or employee is appointed and acts as such

suardians guardian or conservator, the beard of supervisors may. by

resolution, order that expenses necessary in the conduct of the guardi-

anship or conservatorship and any necessary premiums on the bond of the

guardilan or canservator be advanced by the county to such guardians

guardian or conservator, and such expenses shall be a charge against the

county, but the county shall be reimbursed out of the funds or property

of the estate of the wa¥d-r ward or conservatee.

Comment. Section 17007 1is amended to add the references to comnser-
vator, conservatee, and conservatorship.

-153-



4054756
Welfare & Institutions Code % 17403 (amended)

SEC. . Section 17403 of the Welfare and Institutions Code is
amended to read:

17403, If a person for the support of whom public moneys have been
expended acquires property, the county shall have a claim against him
the person to the amount of a reasonable charge for moneys so expended,
and such claim shall be enforced by action againét khim the person by the
district attorney of the county on request of the board of supervisors.
In a proper case therefor, the district attorney shall apply to the-
proper court for the appeintment of a guardian‘QE conservator of the
person or estate, or both, of the indigent. The support of such indi-

gent from public funds shail he deemed a ground for sale or encumbrance

of his the person's property under the provisions of Section 1530 of the

Probate Code.

Comment. Section 17403 is amended to add the reference to conser-
vator.

405/757

Welfare & Institutions Code § 19431 (amended)

SEC. ___+ Sectiom 19§51 of the Welfare and Institutions Code is
amended to read:

19451, This article does not authorize the care, treatment, or
supervision or any control over any mentally retarded person without the

written consent of his parent o¥ guardian- the parent, guardian, or

conservator of the mentally retarded persom.

Comment. Section 19451 is amended to add the reference to conser-
vator.



07/440
APPENDIX

DISPOSITION OF SECTIONS OF REPEALED CHAPTERS OF
DIVISIOJS 4 \§D 5 0OF THL PROBATE CODE

CHAPTER 1. THE RELATIONSHIP AND RULES
GOVERNING ITS CREATION

Note, Former Chapter 1 (commencing with Section 1400) of Division
4 of the Probate Code is repealed. The text of each section of the
former chapter is set out below. The disposition of the provisions of
each section 1s indicated In the Comment that follows the text of the

section.

§ 140C¢ (repealed}
1400. A puardian is a person appointed to take care of the person

or property of another. The latter 1s called the ward of the guardian.
Both a natural person and a nonprofit charitable corporation, incorpo-
rated in this state, whose articles of incorporation specifically au-
thorize it to accept appointments as guardians of minors or of incoampe-
tents, and which has been providing care our counseling or financial
assistance to the proposed ward under the supervision of a registered
social worker certified by the Board of Behavioral Science Examiners of
this state, are eligible for appointment as guardian of the person and
estate or of either; a trust company as defined in Section 107 of the
Financial Code, is eligible for appointment as guardian of the estate
only. The petition of a nonpfofit charitable corporation shall include
in the caption the name of a responsible corporate officer; if for amy
reason such officer should cease to act as the responsible officer
hereunder, the corporation shall file with the court a notice of the
name of the successor responsible officer and his date of succession.
The relation of guardian and ward is confidential, and 1s subject to the
provisions of law relating to trusts. In the management and disposition
of the person or property committed to him, a guardian may be regulated

and controlled by the court.

Comment. The first two sentences of former Section 1400 are con-

tinued in Section 1400 (definitions). The third sentence is continued
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in Section 1454 {who may be appointed guardian). The fourth sentence is
continued in Section 1440(b) (contents of petition). The fifth sentence
1s continued in Section 1401 (confidentiality of relationship). The
sixth sentence 1s continued in Section 1402 (control of guardian by

court}.

07/443

§ 1401 (repealed)
1401. Guardians are either general or special. A general guardian

i1s a guardian of the person or of the general estate of the ward within

this state, or of hoth., Ewvery other 13 a special guardian.

Comment. Former Section 1401 is superseded by subdivisions (a),
{d), and (&) of Section 1400.

07/444

§ 1402 (repealed)
1402, A parent may appoint a guardian by will or by deed for the

property of any child of such parent, living or likely to be born, which
auch child may take from such parent by will or succession, and any
person may In a will appoint a guardian for the property of any minor,
living or likely to be born, which such minor may take from such person

by such will.

Comment. The substance of former Section 1402 is superseded by
Section 1437.

07/445

§ 1403 (repealed)
1403. Either parent of a ¢hild 1iving or likely to be born, may

appoint a guardian of the person and estate, or person or estate of such
child, by will or by deed, to take effect upon the death of the parent
appointing, with the written consent of the other parent i1f the other
parent's consent would be required for an adoption of such child,

unless the other parent is dead or incapable of consent.

Comment. The substance of former Section 1403 1s continued in

Section 1436.
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07/446
§ 1404 {repealed)

1404, Either parent of an unmarried incompetent person may appoint

a guardian of the person and estate, or person or estate, of such
perscen, by will or by deed, to take effect upon the death of the parent
appointing, with the vuritten consent of the other parent, or 1f the
other parent is dead or incapable of consent. If the incompetent

person is married, such appointment may be wade by the spouse.

Comment. Former Section 1404 is not continued. Part 1 of Division
4 applies only to guardianship of a minor. Although Division 5 {con-
servatorship) makes no proviajon for testamentary appolntment of a
conservator, preferences for selection are given to the pareat of the
person to be placed under congservateorship, his or her spouse, or the

nominee of the parent or spouse. See Sectiom 1753,

07/448
§ 1405 {repealed)
1405, The superior court shall appoint 2 general guardian of the

person and estate, or person or estate, of miners and incompetent
persons, whenever necessary or convenient, and when no guardilan has been
appointed for the purpose by will or by deed. The court, in iés discre-
tion, may appoint more than one guardian and shall require either a
separate bond from each or a joint and several bond. Where two or more
guardians are appolnted as coguardians, each shall be governed and
liable in all respects as a sole guardian. If the estate does not
exceed ten thousand dollars ($10,000), the court may require that the
money in the estate be deposited in a bank or trust company or be in-
vested in an account in an insured savings and loan assoclation subject
to withdrawal only upon the order of the court in which case no bond be
required of the guardian. The court shall alse confirm an appointment
made by will or by deed, whenever requested, upon the same procedure and

notice as in the case of appointment by the court.

Comment. The portion of the first sentence of former Sectlen 1405
relating to guardianship of minoxrs is superseded by Sectioms 1451(a) and
1452(b); the portion relating to guardianship of incompetent persons is
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superseded by Divisfon 5 (conservatorship). The portion of the second
sentence that related to appolntment of coguardians 1s continued in
Section 1454(a); the portion that related to the bond of coguardians is
continued in Section 1450(c). -The thirc sentence 1§ téhfinued In Seetion
1454(b). The fourth sentence is continued in Sectiom 1482.1¢(c). The
fifth sentence is continued in Sections 1431 (puardianship of parson)

and 1452 (guardianship of property).

C7/449
5 1405.1 (repealed)
1405.1. HNothwithstanding the provisions of Section 1405, in any

proceedings for the determination of the zmount of bond to be required
of a guardian (whether at the time of appointment or subsequently), when
it appears that the estate of the ward includes money or securities
which have been, or will be, deposited in a bank or banks in this State
or in a trust company authorized to transact a trust business in this
State or money which has been, or will be, invested in an account or
accounts Iin an insured savings and loan association or assoclations upon
condition that such money or securities will not be withdrawn exceptxﬁn
authorization of the court, the court may, 1n its discretion, order such
money or securities so deposited or such money so invested and may ex-
clude such deposited property frow the computation of the amount of such
bond or reduce the amount of bond to be required in respect of such
wmoney or securities to such an amount as it may deem reasonable.

The petitioner for letters of puardianship may deliver to any such
baak or trust company any such money or securities in his possession or
may deliver to any such associatlon any such money in hls possession or
may allow such bank or trust company to retaln any such money or securi-
ties already in its possession or may allow such association to retain
any such money already invested with it; and, in either event, the
petitionet shall secure and file with the court a written receipt in-
cluding the agreement of the bank or trust company or association that
such money or secutities shall not be allowed to be withdrawn except oan
authorization of the court. In so receiving and retaining such money or

securlties, the bank or trust company or assoclatlon shall be pretected
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to the same extent as though it had received the same frowm a person to
whom letters of guardianship had been issued.

The term "account in an insured savings and loan association’ used
in this section has the same meandng as in Section 143! of the Probate
Code.

Commenit. The substance of former Section 1405.1 is continued in

Section l4o7,

08£150
5 1406 (repealed)

1406, In appointing a general guardian of a minor, the court is to

be guided by what appears to be for the best interest of the child in
respect to its temporal and wental and moral welfare; and if the child
is of sufficient age to form an intelligent preference, the court may
consider that preference in determining the question. If the child
resides Iin this state and is over fourteen years of age, he may nominate
his own guardian, elther of his own accord or within ten days after
being duly cited by the court; and such nominee must be appointed if
approved by the court. When a guardian has been appointed for a minor
under fourteen years of age, the minor, at any time after he attains
that age, may nominate his own guardian, subject to the approval of the

court.

Coument, The first sentence of former Section 1406 is superseded
by Sections 1451(a) (guardianship of person) and 1452(b) (guardianship
of estate).

The last two sentences of former Sectlon 1406, relating to nomi-
nation of a guardian by a minor over 14 years of ape, are not continued.
4 minor 14 years of age or older has standing as a party in a guardian-
ship proceeding to petition for appointment of his or her own guardiaa.
Section 1440¢a). In the case of a guardianship of the person, the court
is required by Civil Code Section 4600 to consider and gilve due welght
to the minor's wishes. See Section 1451(a). In the case of a guardian-
ship of the estate, Section 1452 permits the court to give consideration

to the minor's preference. See Section 1452(b) and Comment thereto.
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08/152
§ 1406.5 (repealed)

1406.5. The right of a minor to nominate a guardian is subject to

the provisions of Section 1402 of this code.

Comment. Former Section l406.5 is superseded by Section 1452(a).

0a/153

§ 1407 (repealed)
1407. Of persons equally entitled in other respects to the guard-

ianship of a minor, preference is to be given as follows:
{1) To a parent;
(2) To one who was indicated by the wishes of a deceased parent;
(3) To one who already stands In the position of a trustee of a
fund to be applied to the child's support;
{4) To a relative,
(3) If the child has already been declared to be a ward or depend-

ent child of the juvenile court, to the probation officer of said court.

Comment. Former Section 14U7 is superseded by Sections 1451(a)
(guardianship of person) and 1452(b) (guardianship of estate). The
order of preference of former Section 1407 related primarily to guard-
lanship of the person or of the person and estate of a minor, rather
than to guardianship of the estate alone. Estate of Rosin, 226 Cal.
App.2d 166, 170, 37 Cal, Rptr. 830, __ (1964). Under Section 1451{(a},
the order of preference for appolntment as guardian of the person of a

ninor is determined by Section 4600 of the Civil Code (Family Law Act).

Dufl54
§ 1408 (repealed)

1408, As between parents claiming the puardianship adversely to

each other, neither is entitled to priority.

Comment. TFormer Section 1408 is superseded by Sectiomns 1451(a)
(guardianship of person) and 1452{b}) {guardianship of estate)}. {nder
Section 1451(a), the order of preference for appointment as guardian of

the person of a minor is determined under Section 4630 of the Civil Code
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{Family Law Act). Section 4600 gives first preference to "elither parent
according to the best interests of the child.” Where a puardianship of
the estate is concerned, neither parent 1s entitled to preference over
the other unless preferred by a minor of sufficient age to form an

intelligent preference. See Section 1452(b)} and paragraph (2} thereof.

G5/155
5 1409 (repealed)
1409, A parent who knowingly or wilfully abandons or, having the

ability so to uo, fails to maintain his minor child under fourteen years
of age, forfeits all right to the puardianship of such child, and a
parent or guardian who knowingly permits his child or ward to remain for
one vear 1n an orphan asylum where the child is supported by charity,
without notifying the managers or officers of the asylum that he 1s such
parent or guardian, abandons and forever forfeits all right to the
guardianship of the child, The officers and managers of any orphan
asylum having such abaondoned child in its care have the preferred right

to the guardianship of the child.

Comment. Former Section 1409 is superseded by Sections 1451
{guardianship of person) and 1452 (guardianship of property), which
prescribe standards for selection of a guardian. If a parent or guard-
ian has abandoned or failed to support a child, that will be a factor in
selection of a guardian, as will the fact that the officers and manapers
of an orphan asylum have an abandened child in their care. Zee Civil
Code Section 4600 {incorporated by Section 1451) and Section 1452

{guardianship of estate).

08/156

§ 1410 {repealed)
1410. The authority of a guardian is not extinguished or affected

by the marriage of the guardian.

Comment. Former Section 1410 is continued in Section 1521.
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CHAPTER 24.

999/323

MANAGEMENT, CONTROL, AND DISPOSITION

OF COMMUMITY PROPERTY AND HOMESTEAD
PROPERTY CF INCOMPETENT PERSONS

Note.

Former Chapter 24 {commencing with Sectlon 1435.1) of Divi-
sion &4 of the Probate Code 1s repealed.
former chapter is set out below.

The text of each sectlon of the

The disposition of the provisions of

each section is indicated in the following table.

Former Section

§

&

o

own W Wwn

1435.1
1435.2
1435.3
1435.4
1435.5
First patragraph, first sentence
First paragraph, second sentence
First paragraph, third sentence
Second paragraph

Third paragraph

Fourth paragraph, first sentence
Fourth paragraph, second sentence
Fifth paragraph

Sixth paragraph, first sentence
Sixth paragraph, second sentence

1435.6

1435.7
First paragraph
Second paragraph

1435.8

1435.9

First sentence

Second sentence
Third sentence

Fourth sentence

1435.10
First sentence
Second sentence

1435.11

1435.12
First paragraph
Second paragraph

Comparable Frovision of Chapter 12

£5 2250(b), 2251
§ 2250(a)

§ 2255

§§ 2256, 2258

§§ 2260, 226l

Not continued

226l1{c), first sentence
2261(c), second sentence
2262{a)

2261(b)

2265(a)

2262(hk)

§§ 2262(c), 2265(a)

§ 2265{c)

§ 2257

wn LR U W wn W

§ 2266
§ 2265(b), (<)

§ 2267

§ 2270
$§ 2271, 2272
§ 2273
§§ 2270, 2272

2275(a), (b
2276

22717

I uh wm

wn

2275(c)
& 2278
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§ 1435.13 § 2268

§ 1435.14 §§ 2280-2283

§ 1435.15 5§ 2291, 2292

§ 1435.16
Subdivision {(a) §§ 2293, 2294, 2295, 2297
Subdivision (b) £§ 2293, 2295, 2297
Subdivision {c)}, first sentence §§ 2293, 2296(a), (b}, 2297
Subdivision (c), second sentence § 2296(a), (c}
Last paragraph, first sentence § 2298(b)
Last paragraph, second sentence § 2278(c)

§ 1435.17
Subdivision (a), first sentence § 2294
Subdivision (a), second sentence § 2297
Subdivision (b) 8§ 2293, 2294, 2297
Subdivision (c) 88 2293, 2294, 2295(h), 2297
Last paragraph § 2298(a)

§ 1435.18 Hot continued

999/330

§ 1435.1 (repealed)

1435.1, Where real or personal property or any Ilnterest therein or

lien or encumbrance thereon is owned by husband and wife as community
property or as community property or separate property subject to a
homestead, and one or both of the spouses is incompetent, such property,
interest, lien, or encumbrance may be sold and conveyed, assigned,
transferred or exchanged, conveyed pursuant to any preexisting contract,
encumbered by pledge, deed of trust or wortgage, leased, including a
lease for the exploration for and production of oll, gas, minerals or
other substances, or unitized or pooled with other property for or in
connection with such expleration and preduction, or assigned, trans-
ferred or conveved, in whole or in part, in compromise, composition or
settlement of any indebtedness, demand, or proceeding to which such
property may be subject, or any easement therein or thereover conveyed
or dedicated, with or without consideration, to the State or any county
or municipal corporation or any district or to any person, firm, associ-
ation, or public or private corporation; all in the manner provided in
this chapter, notwithstanding the provisions of Section 1242, 1243, or
5127 of the Civil Code. Nothing herein is intended to or shall affect
the husband's management and control of community personal property

unless he 1is incompetent as hereinafter defined.
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18926
§ 1435.2 (repealed)
1435.2. As used in this chapter the word incompetent shall mean a

legal, not a medical disability and shall be measured by functional
inabilities. It shall be construed to mean or refer to any adult person
who, in the case of a guardianship of the person, is unable properly to
provide for his own personal needs for physical health, food, clothing
or shelter, and, in the case of a guardianship of the estate, is sub-
stantially unable to manage his own financial resources. "Substantial
inability” shall not be evidenced sclely by isolated instances of negli-

gence or 1mprovidence.

§ 1435.3. (repealed)

1435.3, The spouse not incompetent, or the guardian of the estate

of either incompetent spouse, as such guardian, may petition the court
for an order under this chapter. If one spouse is incompetent, proceed-
ings may be taken under this chapter by the competent spouse, as peti-
tioner, without the necessity of appointing a guardian for the incompe-

tent spouse.

08928

§ 1435.4 {repealed}
1435.4. The petition shall be verified and filed in the superior

court of the county in which the real property, or some part thereof, or
which is subject to the lien.or encumbrance affected, is situated, or,
if the proceeding affects only personal property cther than a lien or
encumbrance on real property, in the superior court of the county in
which the spouses or elther of them reside or in which a guardian for
either spouse has been appointed; and shall set forth the following:

{a) The name, age, and residence of both spouses and, if one or
both of them has been adjudged incompetent, the fact of such adjucation,
otherwise the facts establishing incompetency.

{b) The name of the guardian, if any, and the county in which the
guardianship proceeding is pending, and the court number of said pro-

ceeding.
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{c) The names and addresses of the adult relatives of the incompe-
tent person or persons within the second degree residing in this State,
other than a spouse, 1f such names and addresses are known tc the peti-
tioner.

(d) An allegation as to the status of the property described in the
petition, whether homestead or community or both.

() The estimated value of the property.

(f) A sufficient legal description of the property.

(g} The terms and conditions of the proposed transaction, including
the names of all parties thereto.

{(h) Such facts, in addition to the incompetency of the spouse or
spouses, as may be relied upon to show that the order sought is for the
advantage, benefit, or best interests of the spouses or thelr estates;
or for the care and support of either of them, or of their minor child
or children, or of such members of thelr families as elther of them may
be legally obligated to support; or to pay taxes, interest or other
encumbrances and charges for the protectior and preservation of the

homestead or the community property.

08929

§ 1435.5 {repealed)
1435.5%. Upon the filing of the petition the clerk shall set the

petition for hearing by the court and, except as later in this section
provided, shall issue a citation directed to the spouse or spouses not
petitioning, setting forth the time and place of such hearing. Notice
of the hearing shall be given as herelnafter provided. The citation and
a copy of the petition shall be served on the spouse or spouses not
petitioning, whether within or without the state, in the manner provided
by law for the service of a summons in a civil action, other than by
publication, at least 10 days before the hearing if served within the
state, otherwlise three weeks before the hearing.

In the event the citation and copy of the petition cannot, with
reasonable diligence, bz so served on a spouse, service of the ciltation
may be made by publication pursuant to Section 415.50 of the Code of
Civi]l Procedure. No copy of the petition need then be served on such

spouse.
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Notice of the hearing of the petition shall give the name or names
of the incompetent persons, the name of the petitioner and the purpose
for which the order 1s sought, referring to the petition for further
particulars, and notifying all interested persons to appear at the time
and place mentioned in the notice and show cause, if any they have, why
the order should not be made.

If there is a guardian of the estate of a spouse, no citation to
such spouse need be issved if a copy of the notice znd of the petition
be served upon such guardian in the manner provided for in Section
415.10 or 415.30 of the Code of Civil Procedure or in such manner as may
be authorized by the court at least 10 days before the hearing. It
shall be the duty of such guardian so served to appear and represent the
interests of hils ward.

A copy of the notice and petition shall be mailed, by the peti-
tloner, by prepaid, first-class mail, at least 10 days before the hear-
ing, to the adult relatives named in the petition at theilr addresses set
forth in the petitiom.

If there is no guardian of the estate of the incompetent spouse to
whom the citation is issued or i1f such guardian cannot be served as
otherwise provided for in this section, a copy of such notice and peti-
tion shall be served personally upon the public guardian or public
administrator of the county 1n which the petition was filed or upon his
deputy or assistant in the manner provided for in Section 415.10 or
415.30 of the Code of Civil Procedure or subdivision (a) of Section
415.20 of the Code of Civil Procedure at least 10 days prior to the
hearing and it shall be the duty of such public guardian or admini-
strator to appear and represent the Interests of such incompetent spouse.
For all such services rendered by the public guardian or administrator
he may be allowed a reasonable fee, to be fixed by the court, which fee
shall be paild out of the cash proceeds of the transaction or otherwise

as the court shall direct.

08931

§ 1435.6 (repealed)
1435.6. If the alleged incompetent person is a patient in or on

leave of absence from a state institution under the jurisdiction of the

State Department of Health, the petition shall set forth the name of
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such Institution, and a copy of such notice and petition shall be mailed
to the Director of Health at his office in Sacramento at least 10 days
prior to the hearing, and the director may appear and represent the

interests of such incompetent spouse.

§ 1435.7 (repealed)
1435.7. If a spouse alleged in the petition to be incompetent has

not been so found in proceedings under Bivisien 4 or Division 5, or
thereafter has been restored to capacity as in this code provided, such
spouse, 1f able to attend, must be produced at the hearing. If such
spouse is not able to attend by reason of mental or physical condirion,
the affidavit or certificate of a duly licensed physiclan, surgeon, or
other medical practitioner, or the certificate of the medical superin-
tendent or acting medical superintendent of a state hospital in this
State in which such spouse is a patient, shall be prima facle evidence
of the facts therein stated as to the inability of the spouse to attend.
If such spouse 1s not represented at the heariﬁg by his guardian,
or by the public guardian or public administrator or his deputy or
assistant, or by the Director of the State Department of Health, the
court may, in its discretiom, appoint a guardian ad litem to represent
the interests of such spouse, and he may be allowd a reasonable fee to
be fixed by the court and paid out of the cash proceeds of the trans-

action or otherwise as the court shall direct.

§ 1435.8 (repealed)
1435.8. If 1t appears to the court that said property is the home-

stead or community property of the spouses, and if 1t also appears that
a spouse is or the spouses are then incompetent or has or have been so
found under Divigion 4 or Divison 5 of this code and has not or have not
been restored to capacity, it shall so adjudge. If it further appears
to the court that the petition should be granted it may then so order
and authorize the petitioner to do and perform all acts and execute and
deliver all papers, documents, and Instruments necessary to effectuate

the same.
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08932
§ 1435.9 (repealed)
1435.9. The court shall requlre the petitioner to give a bond

conditioned on the duty of the petitioner to account for and apply the
proceeds of the transaction to be recelved by him only as the court may
by its order or any subsequent order direct. Such bond, with two or
motre persons or an authorized surety company as surety, to be approved
by the judge if the surety is not an authorized surety company, shall be
in such sum as the court shall order, which sum shall be not less than
twice the value of the personal property, including cash and any note or
notes, to be received by said petitioner as determined by the court or,
when the bond is given by an authorized surety company, not less than
the value of such personal property as so determined., The provisions of
Sections 1483, 1483.1, 1483.2, 1483.3, 1488, 1489, and 1490 of this code
relating to guardians and the bonds thereof are hereby made applicable
to petitioners and the bonds thereof under the provisions of this chap~
ter. The court in its order may, however, for cause shown, reduce or

dispense with such bond.

§ 1435.10 (repealed)
1435.10. The petitioner shall, upon receipt of the consideration

therefor execute, acknowledge, snd deliver any necessary instruments or
documents as directed, setting forth therein that they are made by au-
thority of the order, and a certified copy of the order much be recorded
in the office of the recorder of each county in which is situated any
land which, or an encumbrance on which, is affected therehby. '

Any sale, conveyance, assigoment, transfer, pledge, mortgage,
lease, or deed of trust and any instrument or document made in pursuance
of such order 1s as valid and effectual as if the property affected
thereby was the sole and absolute property of the person making such

sale or executing such instrument.

§ 1435.11 (repealed)

1435.11. Any note or notes, pledges, mortgages, leases or deeds of

trust so executed by a petitioning guardian as such, shall create no

personal liability against the guardian so signing, unless said guardian
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1s one of the spouses and then only to the extent that such personal
lizbility would have resulted had both spouses been competent and joined

in such execution.

08933
§ 1435.12 (repealed)

1435.12. 1If a sale is made upon a credit in pursuance of the

order, the petitioner must take the note or notes of the person to whom
the sale is made for thc amount of the unpaid balance of the purchase
money, with such security for payment thereof as the court shall be
order approve. Such note or notes shall be made payable to the peti-
tioner or if his petition was made as guardian, then made payable to him
as such guardian,

The proceeds, rents, issues and profits of community property dealt
with or disposed of under the provisions of this chapter, and any prop-
erty taken in exchange therefor, shall be community property; and the
proceeds of sale of homestead property and any property taken in ex-
change therefor, or acquired with such proceeds with ¢court approval,
shall enjoy the exemptions prescribed in Sections 1265 and 1265a of the
Civil Code; provided, in the case of property so taken or acquired, the
declaration required by said Secticn 1265a is made by the petitioner,

with leave of court.

§ 1435.13 (repealed)
1435.13. If, after the authorization of any transaction under this

chapter, any person to such transaction, other than the petitioner, neg-
lects or refuses to consummate such transaction, the court, after such
notice to such other party as the court on application of the petitioner
shall direct, may wvacate the order authorizing such transaction. In the
event the original order provided for the sale or encumbering of any
real or personal property, any cother sale or encumbrance found by the
court te be to the advantage, benefit or best Interests of the spouses
may be authorized by the court upon a verified supplemental petition
coples of which shall have been served on the same persons and at the
same time and In the same manner as the original application, except

that no further citation need be issued.
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08935
§ 1435,.14 (repealed)

1435.14. Any person who has been found to be incompetent in pro-

ceedings under this chapter and is not then the subject of pending pro-
ceedings under any other chapter of this code, or any relative or friend
of such person, may at any time apply by a verified petition filed in
the same proceeding to have the fact of his restoration to capacity
judicially determined. Such petition shall allege that such person is
then sane or competent. The court, In proceedings under this chapter,
shall retain jurisdiction to hear and determine any such petition. The
proceedings upon such petition shall be as prescribed in Sections 1471
and 1472 of thils code. Any adjudication of restoration to capacilty
shall not prejudice or affect anything theretofore lawfully done pur-
suant to and in accordance with any prior order made under the provi-

sions of this chapter.

§ 1435.15 (repealed)

1435.15. As an alternative to the procedure elsewhere in this

chapter prescribed, where there is a guardian of the respective estates
of one or both of the spouses, the court having jurisdiction of the or
either such estate shall for the purposes of administration under Sec-
tion 1435.16 or 1435.17 have jurisdiction to determine the validiry of
the homestead and whether or not specific property 1s in fact community
property or the separate property of one or both of the spouses, and
thereafter to authorize the guardian or guardisns to deal with or dis-
pose of such homestead or community property or consent to such dealing

therewith or disposition thereof, in the manner hereinafter provided.

08936

§ 1435.16 (repealed)
1435.16. {a) Where the homestead property is community property or

the separate property of the husband of whose estate the guardian has
been appointed and the wife, being competent, consents thereto in writ-
ing, such homestead property may be included in and dealt with and
disposed of as a part of the guardianship estate, but the wife must join
in any such dealing therewith or disposition thereof., Where there is a

guardian of the cestate of the wife, the husband. being competent, may
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deal with or dispose of such homestead property, but the guardian of her
estate must joln therein, being first therunto duly authorized by an
order of court under Sectiom 1516 of this code,

(b) Where homestead property is the separate property of the wife
and there 1s a guardian of the estate of the husband, the wife, being
competent, may deal with or dispose of the homestead property as fully
as though no homestead existed thereon provided the guardian of the es-
tate of the husband join therein, being first thereunto duly authorized
by order of court under Section 15316 of this code. Where there 1is a
guardian of the estate of the wife, such homestead property may be in-
cluded in and dealt with and disposed of a a part of the guardianship
estate, but the husband, being competent, must jein in any such dealing
therewith or dispositicn thereof.

(c) Where there are guardians of the respective estates of both
husband and wife, the homestead property, if community property or the
separate property of the husband, may be included in a dealt with and
disposed of as a part of his guardilanship estate or, if the separate
property of the wife, then as a part of her guardianship estate; but the
guardian of the estate of the other spouse must join in any such dealing
therewith or disposition thereof, being first thereunto duly authorized
by an order of court under Section 1516 of this code. If the homestead
property 1s the separate property of both spouses as joint tenants,
tenants In common, or otherwise, the respective interests of each may be
included in and dealt with or disposed of as a part of thelr respective
guardianship estates but both guardians wmust concur therein under ap-
propriate orders of court.

The court, on petition of the guardian of elther estate or of the
competent spouse, with such notilice to the other as the court shall pre-
seribe, may authorize the investment of the proceeds in another home for
the spouses, to be held by the same tenure as the homestead property so0
sold or exchanged. The proceeds of the sale of homestead property and
any property taken in exchamge thexfor or acquired with such proceeds
shall enjoy the exemptions prescribed im Sections 1265 and 1265a of the
Civil Code; provided, in the case of propertyVSO taken or acquired the
declaration required by Section 1265a is made by the petiticner with

leave of court.
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08938
§ 1435.17 (repealed)
1435.17. (a) Where there is a guardian of the estate of the

husband, and the wife, being competent, consents thereto in writing,
such community property may be inciluded in and dealt with or disposed of
as a part of the guardianship estate of the husband. The wife must jcin
in any such dealing with or disposition of community real property.

{b) Where there is a puardian of the estate of the wife, the hus-
band, belng competent, has the management, control and disposition
thereof but, in lieu of the jolnder of the wife required by Section 172a
of the Civil Code, the guardian of her estate must join therein, being
first thereunto duly authorized by an order of court under Section 1516
of this code.

{c) Where there are guardians of the respective estates of both
husband and wife, an undivided one-half interest in such community
property may he included in and dealt with and disposed of as a part of
the guardianship estate of the husband and an undivided one-half in-
terest therein as a part of the guardianship estate of the wife, but
both guardians must concur therein under appropriate orders of court.

Proceedings under thig section shall not alter the character of the
property or the proceeds, rents, issues or profits thereof, or the
rights of the respective spouses therein save as herein expressly pro-
vided with respect to the procedure for the management and disposition

thereof.

§ 1435.18 (repealed)

1435.18. Where in this chapter reference is made to a guardian,

guardianship estate, or the court having jurisdiction of such estate,
such reference shall be deemed to include a conservator, conservatorship
estate, and the court having jurisdiction of the estate of the conserva-
tee; and, in the event of a conservatorship, reference in Section 1435.16
or 1435.17 to Section 1516 of this code shall be deemed to refer to
Section 1860 of this code.
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999/331

CHAPTER 4. APPOINTMENT OF GUARDIANS FOR
INSANE OR INCOMPETENT PERSONS

Note. Former Chapter 4 (commencing with Section 1460) of Division
4 is repealed. Part 1 of Division 4 applies only to guardlanship of a
minor. See Sections 1451 {guardilanship of person) and 1454 (guardiam-
ship of estate) and Comments thereto. Protective proceedings for an
adult are brought under Division 5 (conservatorship).

The text of each section of former Chapter 4 1s set out below. The
following table indicates provisions of Division 5 comparable to the

sections of the former chaptex:
Former Section

§ 1460

8§ 1461, 1461.1, 1461.3

§ 1461.5

§ 1462
First sentence
Second, third, fourth sentences
Remalnder

§ 1463

§ 1460 (repealed)

Comparable Provision of Division 5

§ 1751
§ 1754
§ 1754.1

§ 1751, first sentence
No comparable provision
§ 1753

§ 1752, second sentence

08/937

1460. Any superior court to which application 1s made as herein-

after provided may appoint a guardian for the person and estate or

person orx estate of an incompetent person, who 1ls a resident of this

state, As used in this division and Division 5 of this code, the phrase

"incompetent person,’ "incompetent," or "conservatee” shall mean a

lepgal, not a medical disability and shall be measured by functional

inabilities., It shall be construed to mean or refer to any adult person

who, 1In the case of a2 guardianship of the person, is unahle properly to

provide for hils own personal needs for physleal health, food, clothing

or sheiter, and, in the case of a guardianship of the estate, 1s sub-

stantially unable to manage his own financial resources. ''Substantial

inability"” shall not be evidenced sclely by isclated incidents of negli-

gence or improvidence.
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08939
§ 1461 (repealed)
1461. Any relative or friend may file a verified petition alleging

that 2 person is incowmpetent, and setting forth the names and resi-
dences, so far as they are known to the petitioner, of the relatives of
the alleged Incompetent person within the second degree residing within
or without the state. The clerk shall set the petition for hearing by
the court and issue a citation directed to the alleged incompetent
person setting forcth the time and place of hearing so fixed by him.

The citation shall include a specific delineation of the legal
standards by which the need for a guardlanship is adjudged as stated in
Section 1460, and shall state that the alleged incompetent person may be
adjudged incompetent and by reason thereof a guardian may be appointed
for his person and estate or person or estate, that such adjudication
may transfer his right to contract, manage and control his property, and
to fix his resldence toc the appointed guardian, that the court or a
court investigater will explain the nature, purpose and effect of the
proceeding to the alleged incompetent person and answer questlons con-
cerning such explanation, that the alleged Incompetent person shall have
the right to appear at such hearing and oppose such petitfon, that he
shall have the right to legal counsel of his own choosing, including the
right to have legal counsel appointed for him by the court if he is
unable to retain one, and that he has the right to a jury trilal if he so
desires.

The citation, and a copy of the petition, shall be served upen the
alleged incompetent person in the same manner provided for in Section
415.10 or 415.30 of the Code of Civil Procedure or in such manner as may
be authorized by the court, at least 10 days before the time of the
hearing. '

Notice of the nature of the proceedings and of the time and place
of the hearing shall be mailed by the petitioner to each of the rela-
tives of the alleged incompetent person named in the petition at least
15 days before the time of hearing unless the time is shortened by the
court for good cause shown. The court may order that similar notice be
given to other persons 1n such manner as the court may direct. Any
relative or friend of the alleged incompetent person or the alleged

incompetent person himself may appear and oppose the petition.
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If the alleged incompetent person is within the state and is able
to attend, he shall be produced at the hearing, and if he 1s not able to
attend by reason of medical inabillity, such inability shall be evidenced
by the affidavit or certificate of a duly licensed medical practicioner,
unless such alleged incompetent person 1s a patient at a county or state
hospital in this state in which case the affidavit or certificate shall
be by the medical director or medical superintendent or acting medical
director or medical superintendent of such county or state hospital. If
the proposed ward is an adhereunt of a religion whose tenets and prac-
tices call for reliance on prayer alone for hsaling and is under treat-
ment by an accredited practitioner of such religlon, an affidavic as to
his or her medical inability to attend by the accredited practitioner
shall be acceptable.

If the alleged incompetent person 1s not within the state and if
the court determines that his attendance at the hearing 1s necessary in
the interest of justice, the court may order him to be produced at the
hearing upon penalty of dismissing the petition if he is not produced.
If such an order is made and i3 contended that the alleged incompetent
person is not able to attend by reason of medical inabllity such in-
ability shall be evidenced by the affidavit or certificate of a duly
licensed medical practitioner.

Emotional or psychological instability shall not be considered good
cause for the absence of the alleged incompetent person within the mean-
ing of this section, unless, by reascn of such instability, attendance
at the hearing is likely to cause serious and immediate physiological
damage to the alleged incompetent person. The medical affidavit shall
be evidence only of the alleged Incompetent person's medical inabllity
to attend the hearing and shall not be considered in determining the

issue of incompetency.

999/337

§ 146l.1 (repealed)
1461.1, Upon receipt of the affidavit or certificate attesting to

the proposed ward's inability to attend the hearing, the court shall

appolint a court investigator to personally interview the proposed ward

APP-21



and to inform him as to the contents of the citation, the nature, pur-
pose and effect of the proceeding, and of his right to oppose the pro-
ceeding, attend the hearing, have the matter tried by jury and be repre-
sented by counsel. The investigator shall also determine whether it
appears that the proposed ward is unable to attend the hearing, whether
the proposed ward wishes to contest the establishment of the guardian-
ship, whether the proposed ward wishes to be represented by counsel, and
if so, whether the proposed ward has retained counsel, and if not, the
name of an attorney the proposed ward wishes to retain.

If the proposed ward does not wish to contest the establishment of
the guardianship, the investigator shall determine if the proposed ward
objects to the proposed guardian, or if he prefers another person to act
as guardian.

The court investigator shall report his findings, including the
proposed ward's express statement concerning representation by counsel,
in welting, to the court at least five days before the date set for
hearing.

As used in this chapter, a “court investigator" or "investigator"
is a person tralned in law who is an officer or special appointee of the

court with no personal or other beneficial Interest in the proceedings.

08941

§ 1461.3 (repealed)
1461,3. If the alleged incompetent person 1s a patlent in or on

leave of absence from a state institution under the jurisdiction of the
State Department of Health and such fact is known to the petltioner, the
petitioner shall name the insticution in the petitlon, and shall gilve
notice of the filing of the petition for appointment of a guardian and
of the time and place of the hearing by mailing such notice and a copy
of the petition to the Director of the State Department of Health at his
office in Sacramento at least 15 days before the hearing unless the time

1s shortened by the court for good cause shown.

999/332
§ 1461.5 (repealed)

1461.5. Pricr to the appointment of a guardian for the person and

estate or person or estate of an incompetent person, the court shall
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inform the alleged incompetent person as to the nature and purpose of
the guardianship proceeding, that the appointment of a guardian for his
person and estate or person or estate is a legal adjudication of his
incompetence, the effect of such an adjudication on his basic rights the
identity of the person who has been nominated as his guardian, that he
has a right to oppose such proceeding, to have the matter tried by jury,
and to be represented by legal counsel if he chooses. After communicat-
ing such information to the person and prior to the appointment of his
guardian, the court shall consult the person to determine his oplnion
concetning the appointment. Any adult developmentally disabled person
for whom guardianshilp of conservatorship 1is sought pursuant to this
article shall be informed of his right to counsel by the court; and if
he does not have an attorney for the proceedings the court shall immedi-
ately appoint the public defender or other attorney to represent him.
The persen shall pay the cost for such legal service if he is able.

If the alleged incompetent person is unable to attend the hearing
and such inability has been medically certified pursuvant to Section

1461, the provisions of this section shall not apply.

999/333

§ 1462 (repealed)
1462. 1I1f, upon the hearing, it appears to the court that the

person in question is insane or incompetent, the court must appeint a
guardlan of his person and estate, or person or estate. In awarding
letters of guardianship, the court shall give preference to such person
as may have been designated by will or deed, unless good cause to the
contrary is shown.

Before letters of guardianship may issue, a copy of the order
appointing the guardian shall be served by mail upon the ward. The
order shall contaln the names, addresses, and telephone numbers of the
guardian, the ward's attorney, if any, and the court investigator, 1f
any.

The selection of a guardian of the person and estate or person or
estate shall be solely in the diseretion of the court, Among persons
equally qualified in the opinion of the court to be appointed as guard-

ian, preference is to be given as follows:

APP-23



(1) To the ward's nominee under Section 1463.

{(2) To the spouse of a married ward or the nominee of such spouse,
unless an action for dissolution of marriage is pending;

(3) To an adult child of the ward or the nominee of such child;

{(4) To a parent of the ward or the nominee of such parent;

(5) To a brother or sister of the ward or the nominee of such
brother or sister;

{6} To any qualified persom or corporation upon the appropriate
petition to the court, or if there is no such person or corporatiom
qualified and willing to act in such capacity, to the publlic guardian
under Section BOO6 of the Welfare and Imstitutions Cede.

The preference for any nominee to appointment under subdivisions
(3), (4), and (5) shall be subordinate to the preference for any other

child, parent, brother or sister in such class.

999/334

§ 1463 (repealed)
1463. Any adult person may, at such time as he has sufficient

capacity to form an intelligent preference, execute a wricten instrument
in the same manner as the execution of a witnessed will nominating a
person to be appointed as guardian of his person or estate or person and
estate in the event that a guardian is in the future appoilnted. Such
nominee shall be appointed as guardian by the court unless the court
finds that the appointment of such nominee is not in the best interests
of the person for whom, or for whose estate, the guardlan is to be

appointed.
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999/335
CHAPTER 5. RESTORATION TO CAPACITY

Note. Former Chapter 5 (commencing with Section 1470) of Division
4 is repealed. The text of each section is set out below.

§ 1470 {repealed)

1470. Any person who has been declared incompetent and for whom a
guardian has been appointed as an incompetent person, or the guardian,
ot any relative or friend, may apply, by petition, to the superior court
of the county in which such person was declared incompetent, or from
which letters of guardianship were issued, to have the fact of his
restoration te capacity judicially determined. The petition must be

verified, and must state that such person 1s then competent.

§ 1471 (repealed)
1471. The clerk shall set the petition for hearing by the court.

At the request of the person so declared incompetent the questicn of his
restoration to capacity must be tried by a jury, which must be summoned
and impaneled in the same manner as jurles in civil actions. At least
five days' notice of the trial or hearing must be glven to the person so
declared incompetent and to the guardian of such person, and to the
person's spouse, if any, and to his or her father and mother, if in the

state.

§ 1472 (repealed)

1472, On the trial or hearing, the person so declared incompetent

and the puardian of such person, or any relative of such person, and, in
the discretion of the court, any other person, may contest the right to
the relief demanded. Witnesses may be required to appear and testify,
as in civil cases, and may be called and examined by the ccourt om its
own motion. If it is found that the person in question is competent and
capable of managing and taking care of himself and his property, his
restotration to capacity must be adjudged and the guardianship of such

person, if not a wminor, must cease.
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09938
CHAPTER 10. APPLICATION OF UNIFORM VETERANS'
GUARDIANSHIP ACT

Note. Former Chapter 10 (commencing with Section 2151} of Division
5 is repealed. The text of the chapter is set out below.

§ 2151 (repealed)

2151. A conservator instead of a guardian may be appointed under
the Uniform Veteran's Guardianship Act and in such case he shall have
only the rights, powers, privileges and duties provided in, and he shall
be in all respects, subject to Chapter 15 of Division 4 of this code.

In such case the wveteran shall be called a conservatee.
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