#36. 300 6/15/77
Memorandum 7741
Subject: Study 36.800 - Emiment Domain (Resolution of Necessity)

Attached is a copy of the Commission's tentative recommendation
relating to review of a resolution of necessity by writ of mandate,
which was distributed for comment this spring. The tentative recommen-
dation makes clear that ordinary mandamus {Code of Civil Procedure
Section 1085) is a proper remedy for attack on the validity of the
resolution but limits the remedy to use prior to commencemnt of the
eminent domain proceeding. Thereafter, the validity of the resolution
would be subject to attack only in the eminent domain proceeding itself.

The Comments recelved by the Commission are reproduced as Exhibits
1-6, The commentators generally approve the tentative recommendation
(with the exception of the Los Angeles City Attornmey) but ralse a number
of problems in connection with it.

The San Diego City Attorney (Exhibit l1--pink) makes the suggestion
that, if a direct attack is made on the resolution by writ of mandate
prior to the eminent domain proceeding and proves unsuccessful, a col-
lateral attack on the resolution should not be permitted in the eminent
domain proceeding itself. The staff does not believe this i1s a problem
since the doctrine of res judicatz handles precisely the problem raised.
Perhaps we could add the following sentence to the Comment to Sectilon
1245, 255:

A determination of issues concerning the validity of the resolution

of necessity by writ of mandate may be res judicata as to those

issues in the eminent domaln proceeding itself. Cf£. Section

1230.040 (rules of practice in eminent domain proceedings}.

A related question railsed by the Los Angeles City Attorney (Exhibit
6--gold) and which the Commission has previously discussed is the effect
on a pending writ of mandate action of the filing of the eminent domain
proceeding. There is statutory authority in Code of Civil Procedure
Section 1048 for consolidation of actions Involving common questions of
law or fact, but the staff does not feel that reliance on consolidation
i1s wholly adequate since there are differing standards In the two types

of actions. The preferable solution is to abate the writ of mandate



action and have the eminent domain proceeding the sole forum for resolu-
tion of challenges to validity of the resolution. This could be done by
adding the following language to proposed Section 1245.255(a)}(}1}:

Upon the commencement of the eminent domain proceeding, the court,

upon motion of either party, shall dismiss the writ of mandate

action unless the court determines that to do so will not be in the
interest of the efficient administration of justice.
The court’s discretion here will cover the situation where the eminent
domain complaint is filed just as a decision in the writ action is
imminent.

The Los Angeles City Attorney (Exhibit 6—-pold) raises the possi-
bilicy that a person other than the property owner might seek to chal-
lenge the validity of the resolution of necessity. This is an interest-
ing sugpestion, but the staff does not believe it poses a real problem.
The mandamus statute requires that the petitioner must be beneficially
interested in the outcome of the action, and the cases have interpreted
the requirement to mean that the private individual must have some
private or particular right to be protected or preserved or an interest
to be subserved other than that he holds with the publie at large. See
Code Civ. Proc. § 1086; California Civil Writs §§ 5.17-5.20 (Cal. Cont.
Ed. Bar 1970). The staff does not believe supplementary legislation on
this point is necessary or desirable in the eminent domain law.

The State Bar Committee on Condemnation (Exhibit 3--green) calls to
the Commission's attention a possible conflict of the tentative recom-—
mendation with the Communlty Redevelopment Law. Health and Safety Code
Section 33500 provides that, when a redevelopment agency adopts or
approves a redevelopment plan, an action attacking or otherwise ques-
tioning the validity of the plan or its adoption or approval must be
brought within 60 days. Thereafter, the decision of the legislative
body is final and conclusive:

33368. The decision of the legislative body shall be final
and conclusive, and it shall thereafter by conclusively presumed
that the project area is a blighted area as defined by Section

33031 or 33032 and that all prior proceedings have been duly and
regularly taken.

This section shall not apply in any action questioning the
validity of any redevelopment plan, or the adoption or approval of
such plan, or any of the findings or determinations of the agency
or legislative body in connection with such plan brought pursuant
to Section 33501 within the time limits prescribed by Section
33500.

D



The provisions of the Eminent Domain law that permit an attack on the
resolution of necessity were not intended, and should not be construed,
to affect these provisions giving conclusive effect to the adoption of
the redevelopment plan., The staff suggests that language be added to
the Comment to Section 1245.255 noting that the provision permitting
attack on the conclusive effect of a resolution of necessity is subject
to statutory exceptions:

It should be noted that Section 1245.255 may be subject te statu-

tory exceptions. See, e.g., Health & Saf. Code §§ 33368 and 33500

{conclusive effect of adoption of redevelopment plan).

With these changes, the staff recommends that the tentative recom-
mendation be printed as a final recommendation and made a part of the

Commission's 1378 legislative program.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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EXHIBIT 3

{EXTRACT OF MINUTES OF STATE BAR CONDEMNATION COMMITTEE]

Minutes of Condewnstion Committee
May 7, 1977 '
Page 5

RESOLUTLION OF WE

TY -« COLLATERAL

AT SSTON

o .

The proposal of the Law Revision Commiasion with
respect to tﬁe remedy of mandamus for collateral pttack
on the resolution of necessity was discussed, Carl New-
ton pointed it out that the Southern Section had dis-
curged and voted on this matter on its April 30, 1977
meeting and it wae unenimously epproved arter a synopsis
of the problem was given to cut off 8ll further dialogue
and the recommendation of the Law Revision Coumission waa
unanimously epproved with Bob Ambrose abstaining. (Copy
of the Southern Section minutes attached for full disg-
cussion of this problem,}

The problem as to redevelopment agencies is that
once their plan is adontad, which 13 possibly many months
or even years before the adoption of the resolution of
neceggity, the law requires that the plan be attacked
within either 30 or 60 days after adoption of the plan
and if it {m not attacked, & property ouner cannot later
attack the resolution of necessity sdopted by the rede-
velopment agency, Jennifer Moran moved to have our
conmittee communicate to the Law Revision Commission
the analmoly in the law with respect to redevelopment
agencles and the resclution of necessity, This motion
was unanimously passed,
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California Law Revision Commission
Stanford Law School
Stanford, California 94305
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Study 36, BOQ
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Comment on Tentative Recommendation Relating to

Review aof Resolution

@gndate

Gentlemen:

of Necessity by Writ of

»k;

I have reviewed the Commisgsion's tentative recommendations
relating to a review of a resolution of necessity by writ of
coemmentys are well founded and that

mandate and belleve that the

the recommendation should be adopted by the Legislature,

Since

AR 1l was adopted there haw been considerahle discussion among
attorneys practicing eminent domain law as tc the function of a
writ of mandate as a devive for reviewing a resolution of

necessity.

However,

Some have sugaested that the writ provide an alternate
to the “obijection to the right to take®™.

I know of no

ohe who has used that means to attack a resolution of necessity.

Further
of the CCP,
would be under the aecgls ol Section 1064.5, Pe
Chevalier, 52 Cal. 24 293 (13559}, holding in part that the

confusion was genorated by the comment Section 1245.255
indirating that an atteck an the resglution by mandate
In light of People v.

adoption of a resolution of nucessity wag a legislative action,
many attorteys have belisved that arn attack by mandate would be
urnder the aegls of CCP §1G8%, and that the comment referred to

did

not make

The Commissiont=z

senso,
neys have recommended to puhl

and reduce the probability of

XS,

R

Becance of the comment,

however,

gome attor-

ayencies that a full evidentiary
hearing be held in connociion with the adoption of the resolu-~

tion, and that a record be preserved so that it could be reviewed
under a §1094.35 procecdingz.

rocommendation should clarify this matter

future litigation aver the use of
a writ of mandate to review a resolution of necessity and the
geope of review in the eveont such a writ is uszed.

Sinceraly,
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EXHIBIT 5

Ms. Wanda Underhill
2079 Market Street, No. 27
San Francisco, California 94114

May 31, 1977

To: Calif. Law Revision Commission
From: Wanda Underhill
Re: Comments~-Review of Resolution of Necessity by Writ of Mandate

I. In an eminent domain proceeding the action must begin with a "Reso-
lution of Necessity" (C.C.P. 1245,220).

A. The proper remedy for judicial review of a resclution of
necegsity 1s by a "writ of mandate."

1. This procedure must be taken before the eminent domain pro-
ceedings begin.

B. The proper remedy for judiclal review after the commencement of
eminent domain proceedings ie by objection to "the right to
take, "

Compentator favors the above procedures.
Reaolution of Necessity--§§ 1240.040, 1245.220, 1245.230. Coulda't
these three §% be reorganized and incorporated intc one section?

The exercise of the "right to take," i.e. through the delegation of
eminent domain power, may not begin until the following condition prece-
dents are met:

(a) Public interest and necessity require the project,

(b) . . . Compatability with the greatest public good and the least
private injury,

(c) The property sought is necessary for the project.
C.C.P. § 1240,030

Parties to an action should be made aware of alternatives to eminent
domain proceedings; the acquisition of property by:

I. grant
2. divise
3., contract
4, trading

5. or other means.

/s/ Wanda Underhill
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EXHIBIT &

DFFICE OF

CITY ATTORNEY

CI1TY HALL EAST
LOB ANGELES, CALIFORNIA 90012

BURT PINES
Ci1TY ATTONNEY

June 8, 1977

Mr. John H. DeMoully

Exacutive Secretary

California Law Revision Commission
Stanford Law SBchool

Stanford, California 94305

re: Comments Regarding Tentative Recommendation
Relating to Review of Necessity by Writ of
Mandate

Dear Mr, DeMoully:

The following are the comments of the undersigned
relating to the referenced tentative recommendation of the Law
Revieion staff to the Commission.

We believe that the amendment proposed to Section
1245.255 1a an unwise amendment. We are somewhat doubtful
that any amendment ie necessary. However, 1f an amendment is
desirable, it should limit rather than broaden the methods of
collateral attack upon a resolution or ordinance of necessity.
It should limit rather than brosden the number of persons who
could make such collateral attack.

The undersigned was present at the hearings on
Aggembly Bill 11, which were conducted by the Senate Judiciary
Subcommittee considering the bill, It seems very clear from:
such hearings that the only purpose of Section 1245.255 was to
allow a condemnee to challenge the resolution of necessity in
the event the legislative body made a determination to acguire
a property for reasona having no relationship te a public
project, such as antagonism againat a particular owner or to
prevent some private development, We do not believe it was
ever intended that the general public be glven epecial author-
ity to contest a condemnation resolution or ordinance, other
than such right it may have to enjcin a waste of public funds .
or other unlawful expenditure. _ {~



Mr. John H. DeMoully page 2
California Law Revision Commission

If a third perscn is unable to defeat the con-
struction of a public project by claiming noncompliance with
the California Environmentz]l Quality Act, by claiming the ex-
penditure to be a waste of public funds, or by any of the
other means which are avallable to judicially test the right
of a public entity to construct a project, they should not be
permitted tc assert that the condemnation resolution was im-
properly adopted. An attack on the condemnation resolution
should be limited to the person who owns the property sought
to be acguired,

Allowing the person who owns the property to bring
an action before the condemnation action is commenced alsc
seems to be unnecessary. 1f such action were commenced, what
effect would it have? Would its pendency preclude the filing
of a condemnation action? If so, an unnecespary and extremely
damaging delay in the construction of a public project would
be caused. 1I1f not, it would merely mean that two actions
would be pending rather than one. 1In other words, a writ of
mandate or other collateral attack on the condemnation resoclu-~
tion, even when brought by the owner of the property sought to
be acquired, would be a complicating and/or redundant litiga-~
tion.

If an amendment is to be made to Section 1245.255,
we would suggest that such amendment state that the validity
of the resclution may only be raised by answer to an action in
eminent domain by a person having an interest in the property
sought to be acguilred.

A third person challenging the validity of the con-
demnation resolution would not only adversely affect the public
entity, it would also adversely affect private property owners
who generally desire that condenmnation actions be brought at an

early date.

We would appreciate having the opportunity to dis-
cuss this matter further with members of the Commission should
you believe that such a discuseion would be helpful.

.

Yours very truly,

BURT PINES, City Attorney

By ,22;2;*¢x¢rd§%§?é;4f/’

Norman L. Roberts
Assistant City Attorney
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STATE OF CALIFORNIA

CALIFORNMNIA LAW

REVISION COMMISSION

TERTATIVE RECOMMENDATION

relating to
REVIEW OF BESOLUTION OF NECESSITY BY WRIT OF MANDATE

CALIFORNIA LAW REVISION COMMISSION
Stanford Law School
Stanford, California 94305

Important MNote: This tentative recommendation is being distributed
so0 that interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission. Any
comments sent to the Commission will be considered when the Commission
determines what recommendation, if any, it will make to the California
Legislature. It 1s just as important to advise the Commission that you
approve the tentative recommendation as it is to advise the Commission
that you object to the tentative recommendation or that you believe that
it needs to be revised. COMMENTS ON THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION NOT LATER TEAN JUNE 15, 1977.

The Commission often substantially revises tentative recommenda-
tions as a result of the comments it receives. Hence, this tentative
recommendation 1s not necessarily the recommendation the Commission will
submit to the Legislature.




#36.800 = S 417177
TENTATIVE RECOMMENDATION

relating to
REVIEW OF RESOLUTION OF MECESSITY BY WRIT OF MANDATE

A public entity may not commence an eminent domain proceedina until
its governing body has adopted a resolution of necessity 1 The findings
and determinations made in such a resolution are conclusive in the
eminent domain prcu:e&.ading2 except to the extent they were influenced or
affected by gross abuse of discretion by the governing hody.3

The validity of the resolution of necessity itself may be subject
to direct attack, apart from its evidentiary effect in an eminent domain
proceeding. A resolution procured by bribery is not valid;4 and, in the
case of a conflict of interest, the resolution is subject to direct
attack under the Folitical Neform Act of 1974, 3 Attacks based on formal
defects in the resolution, which might be made in acrions for injunc-
tion, declarator)' relief, or writ of mam:lato.e,,E1 are seldom successful
since the defects are easily correctable by amendment or cumparable

action.?

.1, Code Civ. Proc. £ 1245.220,

2, Code Civ, Proc. § 1245.250(a). In case of extraterritorial condem-
nation, the resolution is given a presumption affecting the burden
of producing evidence. {ode Civ. Proc. § 1245.250(b).

'3, Code Civ, Proc. § 1245,255,

4., Code Civ, Proc. & 1245.270.

5. See Sovt, Code & 21003(b).

6. See California Civil Vrits & 5.4, at 65 (Cal. Cont. Ed. Bar 1970).

7. Condemnation Practice in California § £.23, at 138 (Cal. Cont. Ed.
Rar 1973). See also Code Civ. Proc., § 1260.120(c} and Comment
thereto (conditional dismissal subject to corrective or remedial
actlon).




The extent to which an attack on the walidity of the resclution may
be made by writ of mandate is not clear, however.3 Adoption of a reso-
lution of necessity by the governing body is a political and legislative
type of action,9 and ordinary mandamus (rather than administrative
mandamus) has been held to be the proper remedy for review of legisla-
tive actions.10 Fut the writ of mandate 1s available only where there
is not a plain, speedy, and adequate remedy in the ordinary course of
law,11 and the Fminent Domain Law in fact provides a means of attack on
the validity of the resolutiOn by objection to the right to take.12

" The Law Revision Commission recommends that the law be made clear
by statute that ordinary mandamus is a proper remedy for judicial review
of the validity of a resolution of necessity, but only prior to the
commencement of the eminent domain proceeding Thereafter, the validlty
of the resolution Should be subJect to attack pursuant to the Fminent
Domain Law.-_ -

. This recommendatlon would eliminate the need for litipation to
resolve the issues of the availability of the writ of mandate and of the
proper type of mandamus. It would help to limit the potential prolifer-
ation of multinle actions on the validity issue.13 It would permit the

g, The Comment to Section 1245,255 of the Code of Civil Procedure
states that "the wvalidity of the resolution may be subject to
direct attack hy administrative mandamus (Section 1794.5)," but it
would appear that ordinary mandamus (Section 1085} rather than
administrative mandamus is the proper remedy.

9. See discussions in People v. Chevalier, 52 Cal. Zd 299 304-307, 340
P.2d 598, &01-603 (1959), and Wulzen v. Board of Supervisors, 191
Cal. 15, 21, 35 P. 353, 355 (18%4).

i0, See Wilson v. Vidden Valley Mun. Yater Nist., 256 Cal. App.2d 271,
€3 Cal. Pptr. 889 (1967): Brock v. Superior Court, 109 Cal. App.2d
594, 241 P.2d 283 (1952).

11, Code Civ. Proc. % 1086.

'12._ Code Civ. Proc. § 1250.3?0(a)f

‘13." Limitation of the right to bring a mandamus action after commence-
ment of the eminent domain proceeding would not be detrimental to
the property owner since a successful challenge to the wvalidity of

the resolution in the proceeding entitles the property owner to
compensation for litigation expenses. Code Civ. Proc. § 1263.610.

-2-



court by ordinary mandamus to examine tﬂe proceedings before the govern-~
ing body to determine whether its action kas been arbitrary, capricious,
or entirely lacking in evidentiary support, or whether it has failed to
follcw the procedure and give the notices required by law; it would not,
however, permit the court to substitute its judgment as to the findings
and determinations made in the resolution of necessity for that of the
governing board. L4 Finallv, the standard for judicial review of the
validity of the resclution by ordinary mandamus would be analogodé to
that in a collateral attack on the conclusive effect of the resolution

in the eminent domain proceeding.15

Tﬁe Cormission's recommendation would be effectuated by enactment

of the following measure:

14, See Pitts v. Perluss, 58 Cal.2d 324, 833-835, 377 P.2d B3, R3-90,
. 27 Cal. Rptr. 19, 24-26 (1962).

15, Under Code of Civil Procedure Section 1245,255, a resolution of
necessity is denied evidentiary effect in the eminent domdin oro-
ceeding "to the extent its adoption or contents were influenced or
“affected by gross abuse of discretion by the governing btody.'



3 1245.255. Attack on resolution

SECTION [. Section 1245.255 of ‘the Code of Civil Trocedure is
aﬁgnded to read:

1245.255. (a) The-validity of a resolution of necessity adopted by

the governing body of the public entity pursuant to this articlé'gg

subject to review'

(1) Before the commencement of the eminent Aomain preceeding, by

writ éﬁ_mandate pursuant to Sectiom 1035.

(2) After the commencement of the eminent domailn proceeding, by

cbjection to the right to take pursuant to this title.

iﬁl A resolution of necessity does not have the effect prescrihed
in Section 1245.250 to the extent that its adoption or contents were in-
fluenced or affected by gross abuse of discretion by the governing hody.

{c) Nothing in this section precludes a public entity from rescind-

ing a resolution of necessity and adopting a new resolution as to the

same property subjecf subject, after the commencement of an eminent

domain proceeding, to the same consequences as a conditional dismissal

of theYbroceeding under Section 1260.12G.

. Comm ent. Subdivision (a\(l} is. added to Section 1245 255 to make
clear that ordinary mandamus (Section 1085) is an aupropriate remedy to
challenge the walidity of a resolution of necessity. See "'ulzen v.
Roard of Supervisors, 101 Cal. 15, 21, 35 P, 353, 355 (1894); Wilson v.
Hidden Valley Mun. Water Dist., 756 Cal. App.2d 271, 278-281, 63 Cal.
Rptr. 889, 893-895 {1567). See also Section 1230.740 (rules of practice

in eminent domain proceedings). Uander subdivision (a)(l), the writ of
mandate is only avallable prior to the time the eminent domain proceed-
ing is commenced. Thereafter, the wvalidity of the resolution may be
attacked in the eminent domaln nroceeding itself. Subdivision (a)(2).

See Section 1250,370(a) (no valid resolution of necessity as ground for

wdym



objection to right to take). It should be noted that judicial review of
the resolution of necessity by ordinary mandamus on the ground of abuse
of discretion is limited to an examination of the proceedings to deter-
mine whether adoption of the resolution by the governing body of the
public entity has been arbitrary, capricious, or entirely lacking in
evidentiary support, and whether the governing body has failed to follow
the procedure and give the notice required by law. See Pitts v. Per-
luss, 58 Cal.2d 824, #33, 377 P.2d 83, 88, 27 Cal, Tptr. 19, 24 (1962)-
Brock v. Superior Court, 109 Cal. Asnp.2d 584, 605, 241 P.2d 233, 29(Q
(1%52).

Subdivision (a) does not purport to prescribe the exclusive means

by which the validity of a resolution of nacessity may he challenged.
The validity of the resolution may te subiect to review under principles
of law othervise applicable, such as (in appropriate cases) declaratory
relief and injunction. See Section 1230.940 (rules of nractice in
eminent domain proceedings). The validity of the resolutionm may be
subject to attack, in the case of a conflict of interest, under the
Political Reform Act of 1974 {(Govt. fode § 91003(L))}. See also Section
1245.27% (resolution adopted as a result of bribery}.

I'mlike subdivision (a), subdivision (%) does not provide a ground
for attack on the validity of the resolution. Subdivision (k) provides,
apart from the validity of the resolution, a ground for attack on the

evidentiary effect given a resolution by Section 1245.25390.



