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'!emorandum 77-39 

Subject: Study 79 - Parol Fvidence Rule 

Background 

The Commission was authorized in 1971 to make a study of "whether 

the parol evidence rule should be revised. ,< The reason for this author

ization is set out in the Commission's 1970 Annual Report. California's 

statutory formulation of the parol evidence rule was enacted in 1872, 

and, since that date, "has acquired a s\1bstantial judicial gloss, re

flecting a variety of purposes and policies and res\1lting in a maze of 

conflicting tests and except~ons." 

Unlike some of the fields in which the Commission has become in

volved, the parol evidence rule is the subj.~ct of an enormO\1S O\1tpouring 

of legal literature and analysis. The treatises and articles have dealt 

with the rule extensively and, as one commentator has noted, "The rule 

governing the admissibility of parol evidence in contract litigation is 

one of the m'ost controversial rules in American law. n Note, Chief 

Justice 'Traynor and The Parol Evidence Rule, 22 Stanford L. Rev. 547 

(19iO). Pr'ofessor Sweet (Contract Making and Parol Evidence: Diagnosis 

and Treatment of ~ Sick ~ule, 53 Cornell L. Rev. 1036 (1968» refers to 

the' ceaseless flow of parol evidence opinions," and one article ob-

serves: 

Any reader of advance sheets is well aware that most of the con
tract decisions reported do not involve offer and acceptance or 
other subjects usually explored in depth in a course in contracts 
butra·ther involve the parol evidence rule and questions of in
terp,retation, topics given scant attention in most courses in 
contracts. [Calamari & Perillo, A Plea for a Uniform Parol 
Evidence Rule and Principles of ContraCt~terpretation, 42 Indiana 
L.J. 333 (1966).1 . 

Because of the voluminous recent and very good literature and 

analys~s in the area, this memorandum will be fairly succinct in its 

treatment of existing law, problems with existing law, and possible 

solutions. The memorandum will make refere,nce to the 1I)0re detailed 

discussions in the literature, where appropriate. The,following mate

rials are attached and will be referred to in the memorandum: 

SW,eet, CQnq;act Haking and Parol Evidence: Diagnosis 'and Treat- ' 
ment 'of ~ Sick Rule, 53 Cornell L. Rev. 1036 (1968). 
This is an excellent treatment of the poli~ies involved. 
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Note, Chief Justice Traynor and the Parol Evidence Rule, 22 
Stanford L. ~ev. 547 (1970). This is a good discussion 
of California law prior to the important Supreme Court 
decisions and an analysis of the decisions. 

Jefferson, The Parol Evidence Rule, in California Evidence 
Benchbook (1972). This is the best statement of 
California law as it stands today. 

Note, The Parol F:vidence Rule: Is!!o Necessary?, 44 LY.U. L. '1.ev. 
972 (1969). A good brief analysis of the rule, including 
a discussion of the California cases. 

EXisting Law 

The common law parol evidence rule is simply enough stated. The 

rule provides that, where the terms of an agreement are reduced to writ

ing, extrinsic evidence of a term agreed to prior to or contemporaneous 

with the written agreement 'is precluded. California statues have em

bodied the common law parol evidence rule in two spearate places in the 

codes. Code of Civil Procedure Section 1856 provides: 

1856. lfuen the tern)s of an agreement 'have been reduced to 
writing by the parties, it is to be considered as containing all 
those terms, and therefore 'there can be' betWeen the parties and 
their representatives, or successors ,in interest, no evidence of 
the terms of the ag.reenient" other than the contents of the writing, 
except in the following tases: 

1. 'fuere a mistake or imperfection of the writing is put in 
issue by the pleadings; 

2. tfuere the validi ty of the agreement is the fact in dis-
pute. 

But this section does not exclude other evidence of the 
citcumstances under which the agreement was made or to which it 
relates, as defined in Section 1860, or to explain an extrinsic 
ambir,uity, or to establish illegality or fraud. The term agreement 
includes deeds and wills, as well as contracts between parties. 

Civil Code Section 1625 provides: 

1625. The execution of a contract in writing, whether the law 
requires it tO'be written or not, supersedes all the negotiations 
or stipulations concerning its matter which preceded or accompanied 
the execution of the instrument. 

The policies behind the parol evidence rule are likewise quite, 

evident. Reliance on the written agreement minimizes the ,oppo,rtunity 

for failing memories or perjury, enhances certainty in commercial deal

ings, and minimizes court time resolving disputes. It is an exclusion

ary rule of conv,enience" The policies, (and ~he reasons for their in

adequacy) are discussed in Sweet at 1047-1051 and N.Y.U. L. Rev. at 982-

985. 



The common law formulation (and the California statutory statement) 

of the parol evidenc.e rule is not a.dequate since there are many cases 

where the terms of an agreement are reduced to writing, but there are 

other written or oral terms that the parties intended to be part of the 

ag·reement and which they simply did not include .in the writing. For 

this reason, cases have continually eroded the rule, creating innumer

able exceptions and finallyevol"l[ing to the the point where the rule 

applies ·only to a written agreement that was intended by the parties as 

an integration of all the terms of the agreement. For discussions of 

these emendations aithe parol evidence rule,see Sweet at 1037-1044 and 

Jefferson at 580-586. 

The major controversy concerning the parol evidence rule today is 

the determination of .whether,the parties intended an integration of the 

.wrltt·en agreement. Generally,speaking, California law prior to 1968 

provided that the question whether an agreement is integrated is to be 

determined from the face of the document, extrinsic evidence on the 

point not being admissible. See discussion in Stanford L. Rev. ,at .548-

553. The :major exception to this generalization is the Uniform·Com

mercial Code, which took effect in 1965, and which permits extrinsice 

evidence that does .not contradict the terms of the agreement for the 

sale of goods. Uniform Commercial Code Section 2202 provides: 

2202. Terins with" respect to which 'th!!confirmatory memoranda 
of the partiesagreee or:which are othert.1ise set forth in a writing 
intend~d by t~e parties as a final expression of their agreement 
with respect 't.o such terms as are included therein' may not lie' 
contradicted by evidence of any prior agreement or of.a· con.tempora
neous oral agreement .but.may be explained or supplemented, 

(a) By course of dealing or usage of trade (Section 1205) or 
by course of performance (Section 2208)' and 

(b) By evidence of ~onsistent additional terms unless the 
court finds the. writing to have been irttended also as a complete 
and excl"Sive statement 'of the terms oC the agreement. 

The Official Comment to subdivision (b) states: 

Under paragraph (b) consistent additional terms, riot reduced 
to writing, D)aY.lle .. p-roved unless the court finds . that the writing 
was intended by both 'parties as a complete and exclusive statement 
of ,all the terms. -. If the additional terms are such,that, if agreed 
up'm, . they ,would cert.aJnly have been included in the document in 
the 'view o'f the court', then evidence of their:'aIleged makirig must 
be kept,f])QD) the t!',ier of fact. .,' 
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Then, in'1968, the California Supreme Court decided three cases, 

the major case being ~1asterson ~ Sine, 68 Cal. 2d 222, 436 p. 2d 561, 65 

Cal. Rptr, 545 (1968), which wiped out most of what was left of the 

parol evidence rule in California. The court held, "Evidence of oral 

collateral agreements should be excluded only when the fact finder is 

likely to be misled. The rule must therefore be based on the credibil

ity of the evidence." 68 Cal.2d at 227. For analyses of Hasterson and 

the companion cases, see Stanford L. Rev. at 553-563 and N.Y.V. L. Rev. 

at 977-982. 

Where does this leave the parol evidence rule in California today? 

The existing law is laid out quite nicely by Jefferson at 565-579. 

Basically, after the Supreme Court cases, the parol evidence rule does 

two things: (1) It makes the judge the trier of fact on the question 

whether the parties intended the writing as an integrated agreement. If 

the judge determines that ,the agreement is integrated, the extrinsic 

evidence will be "ithheld from the jury. (2) Even if the judge finds 

that the agreement 'i's not integrated, the extrinsic evidence will be 

withheld from the jury under the parol evidence rule 'if 'it contradicts 

an express provision of the agreement. 

At least one very, recent case, however" seems to assume that the 

parol evidence rule has disappeared completely in California. The court 

in Hational Computer Rental, Ltd. ~ Gergen Brunswig Corp., 59 Cal. 

App.3d 58, 62 (1976) states somewhat ingenuously, "Since the oral 

agreement preC,~ded the execution of the written contract, its admission 

did not violate ,the parol evidence rule." This statement draws a con

curring opinion from Justice Jefferson, who comments: 

So authority is cited for this astounding principle. If this 
statement constitutes good law, the parol evidence rule is being 
abolished' by judic,!'al fiat contrary to the decisional law of our 
California Supreme'Court. I cannot join in this method of dis
posing of the issue before us. 59 Cal. App.3d at 64. 

Problems hlith Existing Law 

The legal commentators have been nearly unanimous i~ their con

demnation of the traditional parol evidence rule" because it is an 

exclusionary r~le, it has tended to frustrate the clear intention of the 

parties, which is why there has been a continual process of judicial 

-4-



liberalization of ,he rule. California has gone farther than most 

jurisdictions in minimizing the role of the parol evidence rule., How

ever" even the limited role of the California rule--precluding contra

dictory evidence and making the judge the fin,der of fact on the question 

of integration--has been criticized. 

If the collateral, agreement contradicts the writing, evidence of 

the collateral agreement will be precluded, whether or not the writing 

was intended as an integration. The commentators believe that this 

aspect of the Supreme Court cases will not survive: The thrust,of the 

cases is to permit evidence to effectuate the intent of the parties, 

absent a complete integration of the terms of the agreement. See 

Stanford L. Rev. at 561 and 'J.Y.U. L. Fey. ,at 980. So, far, the com

mentators have proved wrong since subsequeU,t cases have preserved the 

exclusionary rule for contradictory collateral agreements. See, e.g., 

American Nat'l Ins. Co. v. Continental Parking Corp., 42 Cal. App.3d 

260, 265, 116 Cal. R~tr. 80, (1974) (hearing denied): 

Both the most cursory and the most detailed examination of the 
lease reveal 'that 'the collateral agreement or understanding claimed 
by defendants flatly contradicts the terms of the lease, which 
obligates the lessor to do nothing at all with respect ,to repairs 
or rebuilding and obligates the lessee to pay S18,333 rent a month 
without any excuses ,whatsoever. 

Thus, defendant's reliance on ~ast~rson v. Sine, 68 Cal.2d 222 
[436 P. 2d 561, 65 Cal. '<ptr. 545], is quite misplaced. Although 
~lasterson, according to the dissenting opinion, .lust about abro
~ated the parol evidence rule (F8 Cal.2d at p. 237 and·fn. 7), the 
majority did not think so and even a most generous ,reading of the 
case would not permit extrinsic evidence here. " 

However, it seems to the staff that the commentators have a point. Why 

apply an arbitrary rule excluding evidence of a contradictory agreement 

if it can in fact be proved that the contradictory agreement 'was made 

and it was the intent of the parties that it be part 'of the bargain? 

The staf.f can see real problems caused by the rule in tlie a;r'ea of con

sumer and adhesion contracts where the parties agree 'to something that 

contradicts the fine print contract that is subsequently Signed. 

The other aspect of the parol evidence rule ,in' CalifGrnia--that 

inte~ration is a judge and not a jury question--has likewise 'been re

affirmed in subsequent cases. Eee, ~ Brawthen·v,H,& R Block>, Inc., 

-5-



28 Cal. App.3d 131, 137-138, 104 Cal. Rptr. 486, (1972), '·Whet.her or 

not the writing constitutes an integrated agreement is a question of law 

for the court .•.. \'here as in the instant case the trial is by jury, 

the proceedings on the integration issue will of course be heard out of 

their presence." See also Brawthen v. H & R Block, Inc., 52 Cal. 

App.3d 139, 124 Cal. Rptr. 845 (1975). At least one commentator has 

argued that the judge may playa useful role in preventing the jury from 

being misled by parol evidence, althouf,h he also acknowledges the weak

ness of this argument. See ~tanford L. Rev. at 562-563. The other 

commentators argue, the staff believes persuasively, that the jury is 

quite capable of handling the fact questions involved in a determination 

of integration without being unduly prejudiced by the evidence. See 

X.Y.U. L. 'tev. at 984-987 and So'eet at 1067-1068. 

Possible Solutions 

If anything is clear from the foregoing discussion, it should be 

that the present statutory statement of the parol evidence rule in Cali

fornia does not remotely resemble the actual law. In fact, the anno

tated codes contain well over 100 pages of annotations of cases and 

comment trying to explain, modify, or avoid t~e rule. The authors are 

fond of quoting Thayer on Evidence, "Few things are darker than this, or 

fuller of subtle difficulties." There appear to the'staff four obvious 

approaches the Commission could take to the parol evidence problem. 

(1) Codify existing law. The most modest solutio'n would be to 

COdify existing California law on the parol evidence rule. This could 

be easily done using Justice Jefferson's Fenchbook statement of the 

rule. This would have the virtue of making the law clear so that the 

uninitiated would not have to search through the reports and treatises 

to find the law, and would not be misled by erroneous statements of the 

law in the statutes. Stanford 1. llev. at 563 says that, "It is time for 

the California state legislature to step in and rid the California Codes 

,of the confusion for which they have become legendary. The provisions 

concerning parol evidence should either be rewritten or amended to 

conform to Chief Justice Traynor's three opinions.' Sweet at 1061-1063 

also notes that the parol evidence rule could be revised to reflect the 

actual state of the law and make minor improvements; he calls this 
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'Tinkering ~'iith the :lule' A Hinor 0verhaul,' and points out there ,.auld 

be a number of practicalprobleons and questions of interpretation in 

trying to codify the rule and its myriad exceptions. 

(2) Repeal the parol .evidence rule. N.Y.U. L. Rev. at 987-988 

concludes t,hat the rule should be repealed in California, 'Since in 

California the parol evidence rule is codified by statute, no further 

court-initiated reform is possible." Sweet at 1068 also concludes that 

the parol evidence rule shou~d be limited to integrated writings; al

though he does not expressly argue for repeal of the rule, that is the 

natural outcome of his position since he would have the jury determine 

the question of integration and would only preclude extrinsic evidence 

in the case of a true integrat'ion. i<epeal 0'£ the rule would rid Cali

fornia law of the two features left, both of which have been criti

cized--judge determination of integration and preclusion of contradic

tory evidence regardless of integration. 

(3) Amend existing law in ~ way. It is fairly clear that the 

parol evidence rule cannot be amended to make the rule more restric

tive--the history of the rule is one of a continual struggle towards 

liberalization. S'"0rt of repealing the rule, it could be amended to 

keep judge determ'ination of integration while providing that, if an 

integration is not shown, all evidence is admissible, contradictory or 
. , 

not. This approach has some appeal although it may require an inordi-

nate amount of tinkering with the statutes. 

(4) Do nothing. It could be argued that the California cases have 

satisfactorily liberalized the rule, and no further work needs to be 

done. Hhile this argument is generally sound, it does not speak to the 

problem of practicing latvyers having to deal with statutes that do not 

accurately state the law. 

Conclusion 

It should be clear that, of the foregoing approaches, the staff 

prefers that of outright repeal of the parol evidence rule. This is 

also the approach of the commentators, and the staff believes they make 

strong, reasoned arguments on sound policy grounds. The staff also has 

in its possession an ably done working paper (equivalent to one of our 

tentative recommendations) of the British Law Commission, whose con

clusions may be sUR~arized: 
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(1) The scope of the parol evidence rule has been so greatly 
reduced by exceptions as to lead to uncertainty in the existing 
law; 

(2) The advantages that the rule may once have had of achiev
ing c·ertainty and finality have largely gone, 

(T) The disadvantage of the rule, that it prevents the parties 
from proving the terms of their agreement, may still exist in some 
cases' 

(4) lfuere there is a written agreement the rej ection of evid
ence to add to, vary, contradict, or subtract from its terms should 
be justified not by the parol evidence rule but by the fact that 
the parties have agreed upon the writing as a record of all they 
wish to be bound by: 

(5) The abolition of the rule would produce the same result in 
many cases but in some cases it might lead to a different and more 
just result; 

(6) The parol evidence rule should be abolished. 

The Ontario Law Reform Commission and the :Jew nrunswiek Law Reform 

Division have. also reached similar conclusions. The staff has written 

to the Law Commission requesting information concerning the outcome of 

this project. 

The staff recommends that the Commission prepare for distribution 

a tentative recommendation to repeal the parol evidence rule. We do not 

believe this would take a lot of resources of either the Commission or 

the staff; we could obtain permission to reprint Professor S,,'eet' s 

article as a background study. We think this is a worthwhile project, 

and it "ill help get this item cleaned off· our agenda. 

~espectfully submitted, 

'~athaniel Sterling 
Assistant Executive Secretary 
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CONTRACT )'LAKING AND PAROL EVIDENCE: 
DIAGNOSIS AND TREAT1JENT OF A 

SICK RULE 

Justin Sweett 

The parol evidence rule detennines the provability of a prior or 
contemporaneous oral agreement when the parties have assented to a 
written agreement. Couns expect this apparently simple rule to accom· 

. plish many objectives. Doubting the trustworthiness of evidence con· 
cerning prior oral agreements, and fearful that fact· finders will not 
appreciate the need for stability and certainty in commercial dealings.' 
some courts expect the rule to improve the quality of judicial resolu· 
tion of disputes.' This is done by precluding finders of fact, especially 
juries, from considering evidence of such "agreements." Other courts 
see the rule as insisting that agreements be expressed in proper form.' 
Fin.ally, some see the rule" as a method of protecting an intention to 
integrate a transaction into one final and complete repository.-

This "simple" rule is in fact a maze of conflicting tests, subrules. 
and exceptions adversely affecting both the counseling of clients and 
the litigation process. Whether the rule has played a significant role in 
inducing contracting parties to put their entire agreement into one final 
writing is, at best. doubtful. 

The only proper function of the- parol evidence rule is to protect 
truly integrated writing;. To achieve this result. both bench and b.lr 
must be convinced that the present Rule can no longer be tolerated. 

t Professor of Law, Cniyenit~· of California. Berkdey; B.A, 19.'51. LL.B. !95.3, l"ni 
versity of 'Wisconsin. The author expres5eS his appreciation for the many helpful com
DleDts regarding this p.;1per made by his colleagues, Professors David l,V. Louisell. R~nJn 
E. Degnan, Meh'in A. Eisenberg .:md Herbert Bernstein, and bY' Profcsso'[" Stewart ),!:lClU[;J,' 

of the University of Wisconsin Law Smool. ~!jss Patricia JIu5.zynski. a second-yc:Lf JJ'" 
student at Berkeley, prm;ided invaluable research assistance. 

1 C/. C.L. 'Vebster Co. y_ Trinidad Bean &: Elev_ Co .• 92 F.2d 1 ii (4th Cir_ 19.37); Jo~C"! 
v. Guilford Mortgage Co .. 120 S.W.2d 1081 (Tex. Clv. App. 1938); Tex:u Midland R.R. , 
Hunt. 262 S.W. 172 (Tex. Clv. App. 1924); Godbey I< Son. Constr. Co. v. ne.1ne. 39 e,i. 
2d 429. 435. 256 P.2d !).j6. 930 (1932) (Sch.ller. ]., dissenting). 

2 E.g., Masterson v. Sine. -- CaL 2d -, 436 P.2d 561. 65 CJI. Rptr. 545 {l96S'J .. Cor ' 
dluJ UNIFORM Co~rMEllCI''''L CODE J 2-202. Comment 3 [hereinafter cit~d lS ueC]. 

" Jones Y. Guilford ~rOf(~~ Co_. 120 S"'N.'~d 1081 (Tex. Civ .. -\pp. 19.3S)~ Tt'orc;.l 

Midland R.R. v. Hunt. ~52 S.W. 172 (Tex. elv. App. 1921) . 
.. E.g_. United. States v_ Clementon Sewerage AUlh_. ~S5 F.2d 609 ~d CiT. 1966); Dunk? 

Tire 8c Rubber Corp_ v. Thompson. 27.3 F.2d 396 (8th Cir. 1959); Baylor Univ. v. C.1rl~nt!c:. 
316 S.W.2d '1:17 (Tex. el •. App. 1955). 
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PAROL EVIDENCE 1037 

Further. a set of guidelines must be provided that can assist the courts 
in detennining whether a particular writing is truly integrated. Em-. 
phasis must be upon the contract·making and not the judicial process. I 

I 

THE PAROL EVIDENCE RULE IN THE COURTS: SOME 

HIGHLIGHTS AND hlPRESSIONS 

Though the complexity of the parol evidence rule makes thor· 
ough discussion impossible. even a brief look reveals the inconsistent 
character of the rule. 

A. Varying Tests tOT Determining Intention to Integrate 

Those cases stressing integration as the basis for the parol evidence 
rule use different tests to determine whether the parties intended to 
integrate their entire transaction into one final writing. Some decisions 
permit the trial judge to examine only the. writing in determining 
whether it is integrated.' These courts look for apparent "complete· 
ness" in deciding whether they will admit any evidence of prior agree· 
ments. Other courts' and the Uniform Commercial Code; permit the 
judge to look beyond the writing to determine whether there was an 
intention to in tegra te. 

Written contracts often contain provisions stating that the ",Titten 
agreement is a final integration or that the writing is the whole or entire 
contract between the parties. Such clauses usually control the question 
of intention to integrate. unless the writing itself is successfully attacked 
for fraud. duress. mistake or any other reason showing that no valid 
agreement· had been formed.' Since these clauses are often part of a 
standardized. printed form contract with adhesion overtones. some 
decisions have refused to give them literal effect or have interpreted 
them narrowly.-

• E.g .• Seitz v. Brewers' R<frig. Co., 141 US. 510, 517 (1891): Anchor Cas. Co. v. Bird 
Is. Produce, Ine.. 249 }linn. 137, 82 XW.2d 48 (1957). 

• United Star", v. Clementon Sewerage Auth., 2£5 F.2d 609, 613·14 (3d Cir. 1966): 
Atlantic N. Airline,. Inc. v. Schwimmer. 12 X]. 293, 96 A.Zd 652 (1953) • 

. 1 ecc I 2·2()2, Commenr 3. 
• E.g., Rafferty v. Butler, Il~ Md. 430, 105 A. 530 (1919); Armour Fcnilizer WorkJ v. 

H)1Il.D. 120 S.C. 375. 113 S.E. 330 (1922): see 3 A. CORB'N. CONl1lACTS I 578 (1960) [herein· 
aher cited as CORBIN]. 

• E.g., Luther ·WilIi.m •. ]r., Inc. v. Johnson. 229 A.2d 163 (D.C. Ct. App. 1967); 
International MHling Co. v. Hachmeiscer. Inc .• 380 Pa. 407. 110 .-\.2d 186 (1955). 
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1038 CORNELL LAW REVIEW 
i 

'~. Extent of Integration: Partial Integration and Consistent Col/aiel,;; 
Agreements " 

It is often possible to augment a writing despite the parol evidence 
rule and despite what appears to be a complete 'writing. Sometimes 
it can be contended successfully that only a part of the transaction hOl 
been' integrated. I. 

Employing a rationale similar to that of the concept of partial 
integration. some courts permit a party to show evidence of a consistent 
prior or contemporaneous collateral agreement." If such evidence is 
admitted and believed. the party. in effect. has been permitted to "add 
to" but not to "vary or contradict" the l\Titing. 

Application of the "consistency" test requires a difficult excursion 
into interpretation. Determining the extent of integration or what is 
"collateral" is equally difficult. In order for an agreement to be collat. 
eral. the Restatement requires a different subject matter and a .separate 
consideration. or a prior agreement which might naturally have been 
made as a separate agreement.'" Williston asks whether it would have 
been normal and natural for the parties to have made both oral and 
written agreements.'" McCormick varies this slightly by suggesting that 
we look at whether it would be natural and normal for the parties to 
have included the aSserted oral agreement in the "Titing had it been 
made and intended to stand." The Uniform Commercial Code. in a 
comment. states the test to be whether "if agreed upon. [the parties] 
would certainly have ... included [the alleged agreement] in the docu· 
ment."" Wigmore says that admissibility depends upon whether the 
particular subject was "dealt with" in the writing.'· The varying tests 
and the difficulty of their application have resulted in uneven applica· 
tion of the consistent collateral and partial integration rules.17 

Admissibility of evidence also may depend upon whether the prior 
"deal" was a warranty. a representation or a promise. Some courts seem 

I. E.g .• United S"'t., v. Clementon Sewerage Auth, 365 F.2d 609 (3d Cir. 1966); 
Henika v. Lange. 55 Cal. App. 336. 203 P. 798 (1921): ,a 3 CORBIN § 531. 

11 E.g .. Gre.thow< v. Daleno. 57 Cal. App. 187. 206 P. 1019 (1922): ,.. 3 CORBIN! 5Sl. 
12 REnATE"''''''' O' CO~"TIlACTS ! 240 (1932). . 
13 4 S. WlLUSTON. CONTR.<crs ! 638 (3d od. W. Jaeger 1951) [bereinafter cited " 

WILlJStO"l· 
,. C. McCo","",. EVIDENCE! 216. at 441 (1954) (hereinafter citod as ~fcCo'MICKl. 
13 UCC t 2·202. Comm~nt 3. 
Ie 9 J. WIGMORE, EVIDE.."\:CE § 24:30.. 3.~ 99 (3d cd. 1940} [hereinafter cited :as ,\VIG),WR.t.]. 

17 E.g .• Dillon v. Sumner. 153 Cal. App. Zd 639, 315 P.2d 84 (195j); Greathouse '1'. 

Daleno: 57 Cal. ABp. 187. 206 P. 1019 (1922). 
'\.' 



1968J PAROL EVIDEZVCE 1039 

wore inclined to permit evidence of representations than promises.'" 
The theory seems to be that parties do not normal! y integrate repre· 
sentations. but they do integrate promises. Put another way. we can 
""peet parties to put promises in writing but even a prudent contracting 
party may not include representations. Warranties. much like promises 
in importance. seem harder to get into evidence, especially if there is 
an express warranty in the writing .. • 

With typical parol evidence rule inconsistency. some courts hold 
that implications of law are integrated and cannot be varied by parol 
evidence."" But even those courts which hold that implications of law 
cannot be "contradicted" sometimes admit evidence of a prior oral 
agreement to determine "reasonableness."" 

C. Parot Evidence Can Show No Valid Contract Afade 

The parol evidence rule is predicated upon the assumption that the 
parties have entered into a valid agreement; a party is always permitted 
to show that no valid agreement was made."" Validity is attacked by 
allegations that consent was obtained through fraud, mistake. or duress, 
or that the writing was a sham and was never intended to constitute an 
enforceable agreement. 23 Also, the parties are permitted to show that 

{ there was no consideration for the contract." The defect·in·formation 
cases have developed a complex set of subrules and exceptions that 
equals the parol evidence rule itself in unevenness of application and 
confusion.2' 

D. Oral Agreements Relatjng to Delivery and Conditions 

Two well·known routes for avoiding the parol evidence rule are 
related to the defect·in·formation concept. They are conditional delivery 
and oral condjtjons. Conditional delivery usually relates to the manual 

'" Richard v. Baker. IH Cal. App. 2d 857. 297 P.2d 674 (1956): ShY"en v. Mitchell. 
133 Cal. App. 2d 569, 284 P.2d 828 (195;). 

,. Thomp",n v. Libby, 34 Minn. 374, 26 :>.W. 1 (1885): 4 WILLmON 1M3 . 
.. See 4 WILLrsrOS § 6!O. 
21 Id. "But see California Drilling &: Mach.. Co. v. Crowder, 58 ~. App. 529. 209 P. 68 

(1922). 
22 3 CoRBL"tI § 577. 
23 !d. at § 580: $0" Thompwn v. Price, - Cal. App. 2d -, 59 Cal. Rptr. 174 (1967), 

where parol evidence was admitted to show the defendant's. elaborate: scheme of fraud. 
rather than to im"alidate: the: contract as written. . 

2'. E.g. Penn Mut. Life Ins. Co. v. Utne~ 207 F. Supp. 521 {D. Minn.. 1962); Sweeney v. 
KANS, Inc., 247' Cal. App. 2d 475,55 Cal. Rptr. 673 (1966); Strickland v. Hetherington. 353 
P.2d US (Okla. 1960). 

25 See Sweet, Promissory Fraud and the Parol Evidence Ru.le, 49 GAur. L. REv. 877 
(1961). 

I. 
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transfer of deeds Or other formal instruments \vith an alleged oral condi
tion to the delivery. In many jurisdictions, proof of such conditional 
delivery may be shown even if the instrument appears to be uncondi. 
tional on its face."" 

Sometimes evidence is permitted to prove an oral condition al
though that condition does not relate to delivery of an instrument. Fym 
v. Campbell2T held that one party can by oral testimony show that a 
contract which appears complete is subject to an oral condition of 
approval by a third party.'" The court stated that a party can show that 
no valid contract lVas ever made. Despite the "no conrract" theory, J 

court usually will not admit evidence if the alleged oral condition is 
held to be inconsistent with the writing.'· Also, if some conditions are 
expressed in the "l>Titing, .courts sometimes refuse to permit evidence 
of an additional oral condition.3• 

E. Doctrines Relating to Consideration 

The parol evidence rule does not preclude a showing of absence 
of consideration. Also, the existence of a separate consideration is one 
test for determining collateralness of a parol agreement. There are 
other methods of using consideration to avoid the parol evidence rule. 
Courts sometimes permit evidence concerning an antecedent or con
temporaneous agreement by permitting a party to show the true con· 
sideration." Usually these cases involve a fictitious purchase·price 
recital in a deed made for reasons of secrecy. Also, there may be a ficti· 
tious recital that money has changed hands for the purchase of an option 
in order to make the option irrevocable." Other cases have allowed one 
party to show that what appears to be a deed is a mortgage." 

26 3 CoIUUN I 587. But in some .$ta'~ a deed absolute on its face cannot be shown to 
be :subject to an oral condition after deli\'ery is made to the grantee. 3 .'\MERJCA. .... u..w or 
PRoPERTY f 12.66 (A. Casner «I: 1952). 

zt 6 D. " BI. 370. 119 Eng. Rep. 903 (Q.B. 1856). 
28 Some couru: distinguish betw~n conditions precedent and conditions- subsequent. 

Dunne Ford 5,les. Inc. v. Continental Assur. Co., 221 F. Supp. 975 (D.R.I. 1963); Nutreru 
Mill>, Inc. v. Yoder. 187 F. Supp. 415 (:'I.D. Iowa 1960). alfd. 294 F.2d 505 (8th Cir. 1961). 
In Aetna Ins. CO. Y. Newton. 274 F. Supp. 566 (D. DeL 1967) an oral condition was shown. 
but evidence thereon was not J.dmitted because of an integration clause. Contra. Luther 
William" Jr .• Inc. v. Johnson, 229 A.2.d 163 (D.C. Ct. App. 196i). Su auo 3 CORBIN § 589. 

20 E.g .• SUfford v. Russell, 116 Cal. App. 2d 326. :2S5 P.2d 814 (1953). 
30 E.g .• United Eng'r &: Contract. Co. 'Y. Broodnax. 1~6 F. 351 (2d Cir.), c/!Tl. denied. 

197 U.s. 624 (1905); Travers-Newton Chauuuqu. Sy>. v. N •• b. 196 Iowa 1313. 196 XlV. 36 
(1923). 

31 See .3 CORBIN § 586; Equitable Trust Co. v. Gallagher, !4 DeL Ch. ~49. !02 ,-\.2<.1 
5.!8 (Sup. Ct. 195{); con ITa. c."my v. C,,,illy. 57 Ohio St. 582. 49 N.E. ,95 (1897) . 

.. E.g .• Ra)mer v. Hobbs. 26 Cal. App. 298, 146 P. 006 (1915); Comb. v. Turner. lOl 
Ky. 179. 200 S.W.2d 288 (1947) . 

.. E.g., Stambaugh v. 5ilverheds. ISS Kan. 124. 360 P.2d lOi8 (1961); ct. Wadleigh ) .. 

\ 
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In separation agreements, legal issues may depend upon whether 
money payments are alimony or child support or part of a property 
settlement. Some courts have permitted a party to pierce a label while 
others have not." CourtS also sometimes confuse failure of considera. 
tion with lack of consideration, usually resulting in admission of evi
dence concerning a prior oral agreement." 

F. Interpretation 

One of the principal ways of avoiding the parol evidence rule is 
to assert that evidence of the prior oral agreement should be received 
merely to interpret or explain a writing and that the evidence does not 
add to, vary, or contradict the written agreement"" Usually the party 
attempting to introduce such extrinsic evidence must first show that the 
writing is ambiguous and does not have a meaning "plain on its face."" 
If the court wishes to determine what the parties intended when they 
used certain language, evidence of an oral agreement relating to the 
crucial area can be very helpful. Although evidence of the parol agree· 
ment may be weighed with all other evidence relating to interpretation, 
if the agreement is admitted, it is likely to control the interpretation 
question. In this fashion, evidence of a 'prior agreement, if believed, 
could determine the obligation of the contratting parties. 

"Private code" cases illustrate the narrow line between interpreta
tion and integration. In such cases, one party attempts to show that there 
was a prior agreement that the terms in a written contract were to have 
a "private" and not a "usual" meaning. Some courts permit such private 

Phelps, 149 Cal. 627. S7 P. 93 (1906); Campbell v. Ohio :-:,t'l Lile Ins. Co .• 161 Ncb. 653. 
74 N.W.2d 546 (1956) • 

.. Egan v. Egan. -- Cal. App. 2d --. 59 Cal. Rptr. 705 (196i) (holding I,bels not 
oonclusive); Yarus v. Yams. 178 C,I. App. 2d 190. 3 Cal. Rptr. 50 (1960) (holding that 
partie! cannot go behind language [0 determine whether a discharge in bankruptcy was 
inteD~ed to provide alimony and support). . 

.. E.g., Mihojevich v. Harrod. 214 Cal. App. 2d 360. 29 Cal. Rptr. 440, c<rt. denied, 
375 U.s. 887 (1963). Pronmo.Y. Gu.rrina. 400 Pa. 521. 163 A.2d 297 (1960). Lack of con· 
!ideration means the agreement was not binding. Failure of consideration means one party 
has not received the barg:1incd·for exchange and can discharge his OOlig:r.tiOD to proceed 
further. In the Mihoievich ca.se a gr:a.n£ee retransferred title to mining claims to the 
grantor. The gr:l.Dtee contended th~lt it w:as agreed orally that in exchange for the re:o 
transfer and certain 3(15, the grantor would pay the grantee one-half of anything re
covered in a condemnation ;lelion. The evidence was admitted "to pro\'e such failure 
[of consideration]:· 214 Cal. App. 2-d at ~6:$. ~ CaJ. Rptr. at 442. Thi!l was a rnsc of the 
failure of consideration bdng in the performance promised by the alleged oral agreement. 
It had nothing to do with the validity of the contract. 

38 3 CORBIN § 579; ~IcCotbllcx. § 217. 

IT McCouuCl< I 219. 
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codes and others do not." 'When such evidence is admitted, the net reo 
sult is that the writings are found to have contained only part of the 
agreement and not the entire agreement. Yet, the problem is usually 
treated as one of interpretation. 

G. Reformation 

Equity offers still another method of avoiding the parol evidence 
rule." The expanding remedy of reformation permits the court to 
judicially correct the writing if, because of fraud or mistake, the final 
writing does not reflect the actual agreement of the parties. The fraud 
or mistake usually occurs in the process of reducing the agreement to 
writing, but in some cases it relates to the conduct of the parties durin~ 
negotiations." Reformation goes beyond the negative effect of denying 
the validity of the contract since it results in enforcement of the alleged 
oral agreemen t. 

H. : Not Applicable to Modifications 

,.The parol evidence rule does not apply to agreements made subse· 
quent to it 'vriting. Only statutory" or contractual rules of form" 
relating to modification govern subsequent agreements. If a party can 

. show that a parol, agreement was renewed after the 'I'."riting, he will not 
run into the parql evidence rul e ... 

?Y . . So~·e Unique Techniques Recently Observed 

" New and unique methods of av,oiding the parol evidence rule 
. continually appear. One interesting technique is the unilateral contract 
concept. In a recent case, the purchaser of a car tried to enforce a car 
dealer's newspaper advertisement. The purcha£er signed a wriuen 
purchase agreement which did not include the terms of the. advertise· 
ment but did contain an integration clause. The court held that when 
the buyer purchased the car he completed the act r~quested by the 

.sa E.g .. Associated Lathing 3c Plastering Co. v. Louis C. Dunn, rnc., 135 Cal. App. 2d 
'10.286 P.2d S2S (1955); Smith v. Wilson, 3 B, 1: Ad. 728.110 Eng. Rep. 266 (K.B. ISS:!). St< 
! CoUIN § 579 at 426. 

sa .5 CoUL"'l J 614; Palmer, RefoTnuzlion and the Parol Evid~nce Ruk~ 65 ::\flCH. L. REv. 
85' (1967) . 

•• E.g .. Olson Corutr. Co. v. United SUte!, 75 F. Supp. 1014 (Ct. ClcI948); Hugo v. 
Erlcbon, 110 Ncb. 802. 194 N.W. 723 (1923); Whipple v. Brown Bros., 225 XY. 237. 121 
N.E. 748, (19J9); Superior Distrib. Corp. v. Hargrove, 312 P,2d 893 (Okl •. 1957). See aua 
PaImcr~ supra note 39. 

" E.g., CAr.. CrY. CoDE! 1698 (West 1954) . 
.f.2 A .uatmlent in the contract that modifiC3.tions must be in writing will be enforced 

U Jigned separately by the other party. UCC § 2·209(2). 
.... Most jurisdiction.! require consideration for modification. 
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advertisement." The unilateral contract concept avoided having to 
deal with the integration clause and the parol evidence rule. 

In another case, an antecedent oral agreement was admitted 
through introduction of the deposition of an employee of the opposing 
party." In the deposition, the witness stated that the parties had agreed 
upon certain terms orally. It appeared that no objection based upon 
parol evidence was made, but the deposition was admitted under the 
admission-against-interest exception to the hearsay rule. By cloaking 
the testimony in the guise of an admission, the party was able to avoid 
the parol evidence rule_ 

1- Procedural Problems 

The first procedural problem involving the parol evidence, rule 
relates to choice of law_ If the litigation is in federal court, should the 
court apply a federal choice of law rule relating to parol evidence, or 
should it apply the choice of law rule of the state in which the court sits? 
Once this determination is made, would the appropriate choice of law 
rule, state( or federal, apply the parol evidence rule of the forum or that 
of the state, where the agreement took place? If an action is brought in 
the state 'courts, should the forum apply its own parol evidence rule or 
that of some other state connected with the transaction? For these pur
poses, most decisions hold that the parol evidence rule relates to 
substance and not to procedure .. ' This means a federal court sitting in 
California will apply the California choice of law rule, which utilizes 
the law of the state where the transaction occurred_ 

Some courts hold, however, despite the supposed substantive nature 
of the rule for choice of law purposes. that failure to object waives any 
parol evidence issue being raised on appeaJ." A recent case held that if 
one party testified to an asserted oral agreement. he could not later 
object to the other party testifying on the same matter." 

Statute of limitations problems can arise in the context of the 
parol evidence rule. In California there is a four-year period of limita
tions for obligations founded on a writing," while other contractual 

.. Johnson v. Capitol City Fan! Co .• 85 So. 2d 75 (b. Ct. App. 1955) . 
•• H. It. Porter Co. v. Wire Rope Corp. of America. 367 F.2d 553 (8th Cir. 1966). 
46 E.g .. Carolina Cas. In!. Co. v. Oregon Auto. Ins. Co .. 24-2 Ore. 407, 408 P.2d 198 

(1965); , .. H. GOOOllICH & E. SCOLES. CONFUCT OF LAw, ! 89 (1964); McCO''''CK ! Z13. 
on E.g., Paa Ch'en Lee v. Gregoriou, 50 Cal. 2d 502, ~26 P.2d 135 (1958); lee McCoJt"UClt 

I 213, note 2; but se. United Slate. V. Croft·Mullins Elec. Co., 3~3 F.2d 772, 779 (5th Cir. 
1964), UTt. den;ed, 379 U.s. 968 (1965) . 

•• Carpenson v,. Najarian. - Cal. App- 2d -, -, 62 Cal. Rptr. 687. 697 (196i); 
see Bandy V. Myer.s, 227 N.E.2d 183, 187 (Ind. App. 196i) . 

•• c.u.. CIv. PlIO. CoDE I 227 (West Supp.l967). 
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obligations are subject to a two-year period of limitations. OIl SuPPOse 
one party is permitted to offer into evidence testimony of an antecedent 
oral agreement? The transaction is then partly oral.and partly written. 
If the lawsuit is related to the failure to perform the oral agreement. 
does the two-year or the four-year period of limitations apply? 

Finally, who decides whether the parties have integrated their 
entire transaction in a WTiting? Most courts and commentators state 
that this determination should be made by the trial court judge." On 
the other hand, Corbin' and a few decisions hold that the issue should 
be treated in the same way as any other issue of fact." 

K. Hazards of Litigation Prediction 

Although there are many ways of avoiding the parol evidence 
rule, the rule is by no means dead. The techniques mentioned are not 
available for avoiding the parol evidence rule with equal ease in every 
jurisdiction."" "Jany cases deny admissibility of the agreement and 
phrase the rule in vigorous, absolute terms. However, precedents rna)' 
be ignored or distinguished on insubstantial grounds, leading to par· 
alle'! lines of authority. The different policies behind the rule have 
varying degrees of persuasiveness in different fact situations. The cease· 
les;s flow of parol evidence opinions and the refusal of courts to give the 
real reasons for their decisions contribute to litigation prediction diffi· 
culties. . 

II 

EFFEer OF THE RULE ON COUNSELlNG, LITIGATION 

AND CONTRACT ~fAKING 

A. Counseling Clients 

Clients frequently ask their attorneys: 

1. Can I enforce a prior oral promise made by the other party if I 

'" ld. I 339. 
01 E.g., CharI .. A. Wright. Inc. v. F. D. Rich Co., 354 F.2d 710. 714·15 (1st Cit. 1966); 

Gibson v. United States. 268 F.2d 585, 588·89 (D.C. Cir. 1959); Y,nus Y. Yams. li8 ~I. App. 
2d 190, 197. 3 Cal. Rptt. 50. 55 (1960). S .. )lCCO,'JlCK I 219; 9 W",,,o •• I 2430. at 98; 4 
WJt.usro~ I 638, 6.l9. 

U Brazil v. Dupree. 197 Ore. 581. 598. 2!H P.2d 1041. 1045 (1953): Cobb v. W,lIar<. 45 
J'erm. 539, 544 (1868); 3 CODtN § 595. 

:53 See Chadbourn &: :\icConnick. The PeTol Evidence Rul~ in .YoTth Carolina.. 9 
N.eL RLv. 151. 154 (1931); Degnan, Parol E'Uide1lc~-The Utah Version • .5 VTAH 1.. RE\", 
1S8, 179 (1956); ::\fcDonough, Parol Evidenu Rule jn South £JaR.ola and the Effect 0/ 
Sect"". 2·202 of the Uniform Cummercial Code. 10 S.D.L. RLv. 60. 61 (1965); );ote, Paroi 
Evidence Rule; The Adt'em 01 the Uniform Corruill:rcial Code in [ou'a. 52 IOWA L. REV, 51~ 
(1966); Note. The Parol EVldenu Rule in JliSJotiri. Zl Mo. 1.. REv. 269 (1962): ;Xotc •. ~ 
CritJ"qtu of the Parol Evidence Rule in Pffln.sylvania~ 100 U. PA. L. REv, 703 (1952). 
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didn't include it in the writing? What would be my chances in 
court? Would you advise a settlement? 

2. 'Vill the law enforce an oral promise which the other party 
claims I made when no such promise is in the written contract? 
What are my chances of winning if I am sued? Do you suggest 
settlement? 

3. How can I protect myself from·false claims of prior oral "agree
ments" when a written contract is made? 

4. Can a printed paragraph in a contract stating that "this is the 
only agreement between the parties" shield a person when he 
has made a prior ora! agreement that I have relied on? 

Can a lawyer, by digging into the facts and reading some law come 
with reliable answers? The answer is clearly "no". The deceptive 
simplicity of the rule hides a bewildering network of subrules and 
exceptions. Naive attorneys read a few strong judicial pronouncements 
about the salutary nature of the mle and believe that parol evidence is 
not admissible to "add to, vary, or contradict a written agreement." 
They ate unaware of cases critical of the ntle and of ways of "han
dling" the rule. l\1any lawyers are slightly more sophisticated about 
the mle, having read many cases but not quite enough. They have 
seen the rule avoided so many times that they believe it is dead. Con
scientious attorneys are often simply bewildered by the mass of conflict
ing decisions and variant statements of the rule. They may realize that 
they must develop the facts, but they do not know what are the critical 
facts since judicial opinions rarely state them. Many confuse the rule 
with the Statute of Frauds and the best evidence rule. 

Intelligent attorneys should conclude that the proponent of the ...: 
oral agreement will be permitted to prove it if the trial judge thinks it 
likely that the agreement was made and if there are no cogent reasons 
why it should not be enforced. If there is a well-drafted integration 
clause," counsel should conclude that the oral agreement will not 
be provable unless: 

(1) There is some formation defect which makes the ~ntire writing 
unen forcea b Ie; or 

(2) The writing has strong elements of adhesion or mistake and it 
appears the agreement was made and should be enforced. 

Such conclusions are equivocal and often unsatisfactory to the 
client. But the conclusions are generally accurate. Unfortunately, many/o 
attorneys will be dogmatic and frequently wrong. 

M See 3 CORBIN I 578; Commen[, The "Merger Clause" and the Parol E..,idence Rule, 
Z1 Tnu.s L. REV. 361. 362·63 (1949). 
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B. Litigation 

In addition to litigation prediction difficulties, there are other 
problems that the parol evidence rule has brought to the litigation 
process. A number of tactical problems are caused by the rule. In order 
to avoid a waiver, attorneys will object to any testimony concerning an 
asserted antecedent or contemporaneous agreement when the partics 
have assented to a writing. Such an objection often takes the form of 
stating that even if the agreement were made, it cannot be proved. If the 
objecting attorney loses on the question of admissibility, he often tries to 
prove that the agreement never took place. A jury may have diffiCUlty 
making the transition from assuming the agreement made for purpose; 
of admissibility to deciding that no agreement was ever made. 

Also, the instinctive reaction of lawyers to object to such testimony 
often diffuses tactical energies which should be directed elsewhere. If 
the attorney has a very flimsy parol evidence argument he migh t better 
concentrate his efforts on persuading the jury that there never was an 
agreement, that it was not intended to be binding, that it was dis-

.. charged by assent to the writing, or that the law should not enforce it 
even if it were made. If he is convinced the court will find some en· 
forceable agreement, he should concentrate on interpretation. Too 
often his argument is based soleI y on admissibil ity, and he is not ade· 
ql,lately prepared to handle these other issues. 

The quality of judicial decision making suffers from poor handling 
of paTol'evidence issues. Attorne~ with good facts for permitting proof 
of the prior oral agreement often do an inadequate job of presenting 
their case, while attorneys with good facts for denying proof of the 
agreement are often unable to present their contentions skillfully. 

Although the outcome of a case is often correct because courtS, as 
a rule, have a good sense of fairness, there are cases that simply come out 
wrong. There are non·result·oriented judges who mechanically follow 
cases phrasing the Rule in its traditional form. Other judges, believing 
the Rule expresses a sound judicial policy, may refuse to admit the 
testimony of the oral agreement even if they believe the agreement took 
place and was intended to stand." 

Thus, the judicial process will not look very good to the litigants 
or the attorneys in parol evidence cases. The by.product of almost every 
parol evidence dispute is a client who is angry either because he 
haS not been given his day in court or because the opposing party has 
been permitted to prove an oral agreement that the. client claims was 
not made and which his attorney assured him could not be proven. 

50 See, •. g., McCamy v. Gmeril Dec. Supply Corp., 185 F.2d 944 (5th Cir. J9511); 
Mittcrhausen v. South Wi •. ConI. Ass'n, 245 Wi .. 353, 14 N.W.2d 19 (1944). 
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The administration of justice also suffers because of the parol 
evidence rule. Almost every parol evidence case involves lengthy and 
often fruitless bickering on the part of the attorneys. Much time is spent 
trying to unravel the intricacies of the rule. In addition, because the 
rule is phrased in admissibility [=s, there is a substantial chance of a 
reversal of trial coun decisions because the rule is often as misunder
stood by appellate courts as by tti.al courts. 

c. ContTact Making 

Some of the parol evidence rule's adverse effect on counseling 
and litigation migh t be excusable if the rule caused contracting parties 
to put their entire agreement in the writing. But the rule has not had 
this effect. The volume of parol evidence cases in the appellate reports 
indicates that there are many part oral, part written agreements." A 
recent unpublished study of architectural contracting practices shows 
that such agreements are quite common in transactions between archi
tects and their clients." Further studies would probably show a similar 
contract-making pattern in other types of transactions. 

When parties do place their entire agreement in one final writing, 
they are more concerned with efficient contract administration and 
objective proof of the "deal" if a dispute arises than they are with the 
parol evidence rule.·s The rule has adversely affected counseling and 
litigation without any evidence that it has induced parties to put their 
entire agreements in writing. 

TIl 

DIAGNOSIS: Too MANY CONTROVERSIAL POLICIES FOR 

ONE "SI~IPLE" RULE 

The parol evidence rule is expected to achieve a number of debat
able objectives that today are questionable. 

51 In volumes 41--64 of the California Reporter. covering a period of slightly ever 
three years. there were !!! ca~e:!I im'clving integration aspects of the parol evidence rule. 

6-1 In a study by the a.uthor. 600 questionnaires were mailed to Northern California 
members of the American Institute of Arc.hhect!. of whom 287 responded. Project costs are 
almost always discussed. Usually, there is a projected cost figure, varying in firmne!s. In 
45% of the agreemems the :agreed figure was oral. 'Whether the figure is firm OT so£[. 
architects gener.llly do not delete a cost disclaimer clause usually found in form contr.lct5. 

158 A mOTe strict :md consistent exclwion of prior oral agreements might have chan
neled contract making into complete writings. But even this i.s doubtful. 
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A. Failure of the bltegration Concept as the Sole Rationale 

To Wigmore. the only proper function of the 'parol evidence rule 
is to give legal eIfect to an intention to make the writing the final and 

. complete repository of the transaction.'· But the traditional way of 
phrasing the rule shows that the integration concept has not preempted 
the parol evidence field. The admissibility of extrinsic evidence to 
interpret a contract is still labeled a parol evidence question.·· Coum 
state that admission of prior agreements would violate the parol eli· 
dence rule.·' and speak of the law prohibiting oral testimony to vary . 

• add to. or contradict a written document.62 This language. expressing 
'the concept that such testimony is untrustworthy and must not be 

considered by the finders of fact. is inapposite to a rule dealing with 
integrating antecedent understands into one final repository. 

There are other illustrations of reluctance to accept 'Vigmore', 
concept. Courts using the "face of the document" test manifest a dis· 
trust of evidence outside the writing. It is a strange concept that phrases 
a test in terms of intention and then proceeds to limit evidence of inten· 
tion to the writing." This refusal to permit the trial judge to venture 
~yond the writing shows a distrust of his ability to sift the wheat from 
the chaff. Why require collateral agreements to be "consistent", Is the 
existence of the oral agreement doubtful? Do we distrust the jury? Why 
must the judge determine whether the prior oral agreement would have 
been normally and naturally included in the writing?·' If it was not 
included in the writing when it is normal and natural to do so. is it 
because it must not have been made? \Vhy do some courts refuse to 
permit evidence of an oral warranty when there is an express written 
warranty even if there is no inconsistency?·' 'Vhy do courts refuse to 
listen to evidence of an oral condition if there are other written condi· 
tions?" Again. is it because they doubt the existence of such prior oral 
agreements or because they distrust jurors? 

Even in the defect-in·formation exceptions there are signs of dis· 

.. 9 WIGMORE I 2425. 
GO E.g .• Godfrey v. United St.te. C.~ Co .. 167 F. Supp. 783. j89 (D. La. 1958): Lipp· 

mao v. Sean Roebuck & Co., 44 Ca!. 2d 136. 28 P.2d 775 (1955) . 
• , E.g .. V."ldeno, v. Keller, 254 wI. App. 2d -. 62 Cal. RptT. 808 (1967) . 
.. E.g, C.r1",imo v. Schwebel, 87 Cal. App. 2d 482. 297 P.2d 167 (2948): Steinberger 

Y. Steinberger, 60 Cal. App. 2d 226, 140 P.2d 32 (2943). 
61 Calamari &: Perillo, Pl~a jor III Uniform Parol E.iJid~nce Rul~ and Principlel oJ 

Contract interpretation. 42 r~D. L.J. 3~3 • .3·40 (196i). 
" "Site MCCORMICK § 216. at 441. 
II See p. ]039 &: note 19 supra. 
e8 See p. 1040 &-: note 30 supra. 



, 

1968] PAROL EVIDESCE 1049 

Ifust of the evidence. In some jurisdictions. even when fraud is alleged, 
it must be shown that the asserted oral agreement would not vary the 
,,·riting. '" 

A survey of the bench and bar would probably reveal a deep-seated 
Jistrust of the ability of the judicial process to ferret out the truth when 
confronted with contradictory testimony relating to an asserted oral 
Jgreement. Lawyers rarely regard ·the rule as a device to protect an 
integrated agreement. There are other indications that the integration 
concept has not carried the day. Cases involving the parol evidence 
rule are still prominent in evidence casebooks and treatises, and are 
still classified under the evidence key number." 'Wigmore spends 247 
pages on the rule after he states emphatically that it is not a rule of 
evidence. Courts still refer to the parol evidence rule rather than some 
rule dealing with contract making and the process of integration. 

'Why did Wigmore, and more recently Corbin, fail to persuade 
bench and bar that integration should be the sale basis of the parol 
evidence rule? First, the term "integration" is foreign to the linguistic 
habits of most lawyers. Many draftsmen still label their integration 
clauses as "Entire Contract," "'Vhole Contract," or "~!erger" clauses. 

Second, the legal .profession was not given a good model of the 
process of integration. Wigmore had a reasonably clear explanation, but 
it was buried in the midst of other confusing discussion." Courts and 
scholars paid little attention to the. contract·making process, the relative 
bargaining power of the contracting parties, and the emergence of 
standardized forms. 

Third. the legal profession is conservative; it will not lightly dis· 
card language with which it is both familiar and comfortable. There is 
a biblical ring to the parol evidence rule when it is phrased in the 
traditional manner: Parol troidence is not admissible 10 vary. add to, or 
contradict a written contract. This certainly sounds more legalistic than 
the vague and the unfamiliar integration concept. 

Fourth. lawyers have a strong distrust of the judicial process, espe· 
cially the jury, as a means of ascertaining the truth. Fifth and finally, 
the profession has never faced up to the adverse effects of the parol 
evidence rule upon planning, counseling and litigating. To be sure, 
many lawyers knew of its complexities and inconsistencies, but they did 

67 E.g., Bank of America. v. Pendergras.s. 4 Cal. 2d ~8. 48 P.2d 659 (1935) (parol 
tvidencc admissible to show frJ.ud in inducement of instrument but not to "vary" [he 
promises of the jnstrument it.scIf). 

68 See gmtrally McCORMICK n 210·22; M. U-oD, CASES O:i E\'1DENCE 719·56 (1955). 
n 9 \VICMORE § 2425. 
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not realize its less obvious deficiencies. :'Iany still think the rule does 
some good. 

B. Other Objectives of the Parol Evidence Rule 

Generally, the Statute of Frauds controls the form in which con. 
tracts must be cast for affirmative enforcement.To Certain transactions 
require a sufficient memorandum signed by the party to be charged. 
,,7hen some courts phrase the parol evidence rule in the traditional 
manner, they are refusing enforcement of the parol agreement because 
the parties have not used the proper form. 

The parol evidence rule is designed, in the view of some judges 
and lawyers, to promote justice in the courts. 'When one party relies 
upon a written contract and the other claims upon an asserted oral 
agreement varying the written contract, perhaps the finders of fact can· 
not be trusted to resolve the controversy. Oral testimony is viewed as 
untrustworthy,l1 and juries as either too soft or too gullible to give due 
weight to the written contract. They may favor the underdog who rarely 
has the writing on his side. They are too unsophisticated to appreciate 
the need for commercial certainty and stability which protection of 
writings should accomplish. 

To a lesser degree, this view of the parol evidence rule manifests 
some distrust for trial judges. Casting the rule as one of admissibility 

, gives an appellate coUrt control over trial judges who might be as soft, 
gullible or unsophisticated as a jury. Deference to the trial court's deter· 
mination of credibility is not as strong in parol evidence cases as in 
others. 

The policy of protecting commercial writings is tied in with form 
and control over the trial process. Fact finders may be trusted in ordi· 
nary credibility cases, but not where there is a need to protect writings. 

Much of the world's commerce is carried on through the use of 
writings. Businessmen want to know their rights and duties in order to 
plan rationally. Contracting organizations try to insure that those who 
conduct business on their behalf do not make commitments that exceed 
their authority. Very likely some parol evidence opinions take this into 
account when denying admissibility to prior oral agreements. Giving 
the writing special protection can control unauthorized, commitments 
of agents and encourage third parties to make commitments based upon 
the apparent completeness of a writing. 

10 J am excluding the use of consideration as form. Su grnnally Fuller, CQn· 

,,;.uratu,n and Form, 41 COLU". L. REv. 799 (1941). 
n Mul<:rlon v. Sin., - Cal. 2d -. 4!6 P.2d 561, 65 Cal. Rptr. 545 (1968). 
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Secrecy is often the reason a writing does not contain the entire agree
ment of the parties. There is judicial distaste for such secret agreements 
because of their propensity to harm third parties or the public. 

There are a great many diflicul t issues that can be avoided by the 
simple expedient of ruling on the basis of the parol evidence rule. The 
authority of an agent, the vagueness of oral agreements, and" the rele· 
vance of oral conditions are typical of the complicated questions that 
can be avoided by employing the rule. Also, if a trial judge doubts that 
an asserted agreement ever took" place, ruling on the basis of the parol 
evidence rule avoids commenting on the evidence, instructing on the 
weight and burden of proof, or granting a new trial. Ii also avoids 
branding the witness a liar. 

Many parol evidence cases involve difficult credibility questions. 
An exasperated judge can use the rule to achieve a "plague on both 
your houses" result. In elIect the trial judge can state, "If you don't 
take the trouble to give some objective evidence and save me from this 
tough fact question, I just won't rule on it." Here the parol evidence 
rille gives the judge a means of avoiding an issue which he would 
rather not decide. 

The rule is equally useful for attorneys approached by clients who 
"claim an oral agreement when they have subsequently assented to a 
lVI-iting. If the attorney does not believe his client, or if the case is very 
shaky, it is easy to advise the client not to sue because he is barred by the 
parol evidence rul e. 

This plethora of objectives is at least partially responsible for the 
Rule's adverse effect on counseling and litigation. Because these objec. 
tives are not universally accepted today, and because they are looked 
upon with varying degrees of approval, they place additional strains 
on an already difficult rule. 

IV 

WHY PRECLUDE PROOF OF PRIOR ORAL ACREE.\IENTSr 

The parol evidence rule relates to claimed agreements. "'''hether 
the arbiter of a parol evidence dispute is a court, a commercial arbi· 
trator, a precinct captain, or a respected member of the neighborhood, 
three basic· issues emerge: 

(1) Was the asserted agreement made? 
(2) Is there any reason not to enforce it? 
(3) If it should be enforced, how should it be interpreted? 
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Concerning the existence of the agreement, the nonjudicial di,p"" 
arbiter will consider the credibility of witnesses and any evidence re!, 
vant to that issue. He will con~ider the reasons why the subseque:,: 
writing did not contain the prior oral agreement and will determir.. 
whether the oral agreement is consistent with the written agreemer.: 
He will look at subsequent acts of the parties and will determir.., 
whether it is likely that parties situated as these were would have mJJ, 
the oral agreement. But he looks at these things not to determir., 
whether he should consider the agreement, but to determine whet he: 
the agreement took place. If the '\\Iritten agreement states the price to 1", 
$1,000, it is not likel y he will believe an asserted oral agreement tho: 
the price was to be $10,000 for the same goods or performance. On" 
if he is convinced by persuasive evidence or a good reason why tb· 
parties wrote the price as $1,000 when they really agreed to SI0.0n'I, 
would he believe that the asserted oral agreement was made. 

If he believes there was an agreement, there may be adequ.1te 
reasons not to enforce it. The parties may have intended to change or 

cancel their earlier agreement by assent to a subsequent writing. The 
person making the agreement may not have had the authority to make 
it: The dispute arbiter might not enforce the agreement because it i, 
illegal or contrary to his sense of propriety. If made and enforceable. 
the arbiter will have to interpret the prior agreement and fit it into the 
subsequent written agreement. 

This simple model of dispute resol ution should be contrasted with 
a judicial resolution of such a dispute. 

A. Was the Asserted Agreement Made.1 ' 

Some courtS consider the parol evidence rule a'rule of form." In 
determining whether the agreement was made, a court can look only :It 
reliable evidence. Testimony" concerning an asserted oral agreement 

72 .For convenience of discussion the Statute of Frauds has been classified as a '·rnk 
of fonn." For choice of law purposes it may be nea:!!!ary to decide whether the: Statutt:: l~ 

substantive or procedur:J.l. Also. it may be neceS!ary to decide whether compliance wirh 
the form specified in the Statute is required before any effect can be give~ to the _ t:-m.~J(
tiOD. In such cases it may ~ necessary to decide whether the Statute effetts "\'ahdlt~- of 
the contract or merely relates to the method by which it can be "proved." 

For choice of law purposes, the Statute is classified as subsumiye. See 2 CoRlll:"o 

§§ 29!·94. Yet an oral agreement of a type "required" to be evidenced by a 5ufJicicnc 
memorandum create!! certain leg:J.i relationships. It c::m be the basis fOT restitution ::11l'! 

'sometimes actions based upon reliance. )linM=.y·s Follies. Inc. v. Sennes. 206 F.2d t (5th Cr-
195!). It can be used defensi;-c!y. 2 COP.BI:S §§ ~96·300. The SUt~te as a defense is W;iLH'J 
unless- pleaded. A subsequent memorandum can satisfy the Statute. 

The term. "rule of form" was chosen to describe a rule which sets forth some rt:t1uire-' 
menU of form before {he. entire legal range of protection will be given to a traoSJ.ction. 
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cannot be considered because the agreement, if made, was not expressed 
in proper form. 

This rationale for the parol evidence rule can be evaluated by 
an examination .of the Statute of Frauds. Ideally, the Statute, as a rule 
of form, should reduce litigation by informing potential litigants of the 
legal enforceability of their contract. permit judicial resolution without 
a trial. and avoid lengthy and difficult trials which result when the 
existence of an agreement is disputed. tn addition, the Statute was 
meant to improve the quality of judicial dispute resolution. Credibility 
questions could be kept from inexpert juries and softhearted or biased 
trial judges. A rule of form assumes that parties generally follow formal 
rules. The absence of proper form indicates it is unlikely that the agree· 
ment was made. Also. a rule of form assumes that witriesses will lie or 
forget facts if it is to their advantage to do so. Such a rule assumes people 
have poor memories and that litigation is an inefficient method of 
ascertaining facts. 

Has this partimlar rule of form worked? The history of the Statute 
is well known. Legislatures strengthen and expand it.73 while courts 
and attorneys develop innumerable methods of circumventing its provi. 
sions." Statute of Frauds cases are too numerous to count." Although 
the Statute may have channeled some contract making into written 
forms. there are certainly more cogent reasons why some contracts are 
expressed in writing. Parties may feel bound by such formality and be 
more likely to perform after signing a written contract. In this sense, 
getting the other party to sign is like receiving earnest money. Also. 
contract administration and performance should be smoother and more 
free of disputes if there is a writing. Commercial contracts are expressed 
in written form for record.keeping purposes. Further. the layman, with· 
out knowledge of the Statute of Frauds. manifests a lack of faith in 
the practical enforceability of an oral agreement by the expression that 
"it will be my word against yours." Contract making would probably 
not be much different if there were no Statute of Frauds. Lawyers 
generally would advise their clients to execute a written comract with 
or without a Statute of Frauds. TO 

73 Se'. e.g .• the history of C.u. CIV. CODE I 1624(5) (West Supp. 1967) on brok<rage 
agreement! which have been progressively restricted in 19.37, 1963, and 1967. 

74 See g~erallJ 2 CORBIN ~ 279. 

j~ Corbin devoted one .full ,.'olume out of what were then six Yolum~! in his massive 
trcati:se: on contract.! to the Sta[Ute of Fraud!. This .... olume consists of 793 pages plus. '3..S 

of 1964, a 195.page supplement. 
76 It would be interesting to see whether Briti:!.h contrJ.ct practices h:rve changed since 

1954. At that time the SutUtc of _Fr::1Uw was abolished for all transaction! except those 
involving surety promi5f1 and land sales. Law Reform (Enforcement of Contracts) Act of 
1954. 2 Ie 3 Eli,. 2. c. 34. 
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The Statute of Frauds teaches a lesson regarding the use of the 
parol evidence rule as a rule of form. Rules of form have a poor per. 
formance record in American law. To regard the parol evidence rule 
as a rule of form both invades and extends the scope of the Statute. 
Indeed, the Statute has never required the entire agreement to be 
expressed in the memorandum.77 If there is an allegation of a prior oral 
agreement, the only rule of form applicable should be the Statute at 
Frauds. If the transaction is one required to be in writing, the question 
should be whether there was a sufficient memorandum. In parol evi. 
dence cases there usually is such a memorandum. The courts shOUld 

! abandon the "vary, add to, or contradict" manner of expressing the 
parol evidence rule. Fact finders should be permitted to look at all 
relevant evidence in determining whether an asserted prior oral agree· 
ment took place}' The failure of the writing to contain the asserted 
oral agreement may tend to show there was no prior agreement. But the 
fact that the prior agreement was oral sho'uld not preclude its proof. 

Although the applicability of rules of form to a' prior oral agree· 
ment is a crucial consideration, the determination of who decides 
whether the agreement was made is equally important. The use of the 
parol evidence rule as a jury control device must be reevaluated. 

Jury control as a rationale for the rule must be viewed with skepti. 
cism because of the minor part juries play in deciding disputes}· Posing 
the rule in its traditional form carries it over to many non·jury dispute· 
resolving systems. 

The rule is employed in such non.jury adjudicative processes as 
admiralty,SO equity," and federal contract litigation." It is relevant to 

rr 2 CORBIN } 499. 
TS Se. p. 1067 infra. 
71' There is a decreasing we of juries in civil actions. For the year July 1959 through 

June 1960, in federal court ca..ses based on diversity jurisdiction. the use of ;urie3 in contract 
cases contrasted ~trikingly with that in tort cases. In the contested tort CJ~ actu:i111r going 
to trial. approximately one-fifth of the judgmcnlS were after COUrt trial, thH~'e.quarce.rs were 
after jury verdict. and the remainIng were r-endered by th.e court during trial. In the 
Contested contract cases actually going to trial, howel'u, nearly two-thirds of the judgments 
were after court trial. Based on figures in US. JUDIe. CONF. 8: Dut.. OF AD":lIS. OFF. OF U.s. 
er.., ANN. REP. 250·51 (1960). 

'0 E.g .. The Delaware, 81 U.S. 579 (1871). 
Verbal agreements. however. between the parties to a written contract, made 
before or at the time of the execution of the contract, are in general inadmissible 
to -contradict or vary i[s tenns. or to affect j lS construction. as all .such ... ·erbal 
agreements are considered :u merged in the written contract. 

fd.. at 603·04 (footnote omitted). For English Jaw. see gcneraHy 2 B1UTISH SHIPPI;:o.,;C uws 
U 509·10 (Colinv.ux ed. 1963). • 

81 E.g., Manon v. Scarbrough, 44 Tenn. App. 414, 314 S.W.2d 165 (1958). 
82 The foUowing Ca.5e$ rcprC5cnt government contracts disputes decided in federal 
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dispute resolution by administrative appeals boards." It is involved in 
trials in which the jury is waived." In England, the parol evidence 
rule is employed despite the virtual abolition of the jury system in 
civil cases." 

Our system allocates to the jury the function of determining credi
bility of witnesses. Yet, jury control is given as a rationale for the parol 
evidence rule. What makes parol evidence cases more difficult for the 
jury than construction accidents, consumer injuries or gift ta.'!: cases? In 
these areas the jury has been given great comro!.'· Why in commercial 
contracts cases do we strip them of their normal credibility-determining 
function? Is the jury unable to tell the honest witness from the dis
honest? Is it hoodwinked by crafty lawyers? Does it decide the case based 
upon emotion rather than the evidence and the instructions of the 

,judge? Does it stick the stronger party although it doubts that the agree
ment claimed by the weaker party was made? Does it disregard language 
in the contract? Does the jury expect too high a degree of formality from 
contract makers? How do trial judges compare on these issues? 

.The answers to these questions rest upon legal folklore and little 
'else. Uuch depends upon individual jurors, the judge, the parties and 
the partiCUlar issues involved. There is little reliable data on any of 
these questions. To justify the complex and confusing parol evidence 
rule on unproven and doubtful assumptions makes no sense. 

And is the parol evidence rule the only mechanism with which to 

court>: United State. v. Crolt·Mullin. Dec. Co., 333 F.2d 772 (5th Cir. 1964). «rt. denied, 
379 US. 968 (196.5); Commodity Credit Co'1" y, Rosenberg Bra.., 243 F.2d 504 (9th Cir • 
.1957); United States v. Bethlehem Steel Co .• 21~ F. Supp. 62 (D. Md. 1962); Baggett Transp. 
Co., 319 F.2d 864 (Ct. CL 1963) . 

.. E.g. Pm Americm Over ..... Co'1" 6.5·1 CCH Bel. Cont. App. Dec. ~ 4802 (196.5). 
"However. even if there had been such an 0Tal agreement (which there was not). such a 
contemporaneous oral a.gt~ment could not be effective to vary the term! of the written 
contract." ld. at 22,798. Reeves SoundCr.lt Co'1'" 1964 CCH Bd. ConL App. Dec. ~ -1317. 
at 20.877·78 (parol evidence rules used to exclude express warranty in sale of goods) . 

.. E.g" DuFrene v. Kaiser Steel Corp., 231 Cal. App. 2d 452. 41 Cal. Rptr. Sl4 (1964) 
(=bl<); ~!angini v. Wolfschmid~ Ltd .• 165 Cal App, 2d 192. III P.2d 728 (1958) . 

.. E.g .• Hutton y. Watling. [1948] Ch. 398. 404: Campbell Discount Co. Y. Gall. [19611 
1 Q.B. 431. 439 (C.A.). 

sa Construction accidents: For a discussion of the fast disappearing privity defense for 
architects ~ Comment. ~Tchitect Tort Liability in Pr~parlHion of Plans .and Specifica
tions. S5 CALIF. L REv. 13tH, 1,j9 (1967). The 3.bolition of pri\'ity in products liability cases, 
w. PllOSSD. &: Y. SMITH, CAsES ON TORTS 844·922 (3d <ed. 1962). has eiI<ectiyely gi'i,en more con· 
trol to the jury by getting rid of the jUdge-controlled privity rule. For a discussion of 
Federal- Employers Liability Act. see Comment. Tht: FEU and Tria.l by Jury. 21 OHIO 

LJ .. 422 (1960). Ta.'"C. cases: Commissioner v. Dubentein. 363 U.s. 278 (1960). The Dubt:T
stein case was decided initially in the t.ax COUTt. but the rule articulated would :abo apply 
where the tax payer is requc5ting a refund. Such a Cl5e be brought in· the district courts 
(with juries) and. the courts of claims.. 
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control juries? A trial judge who wishes to protect the litigants and the 
judicial system can accomplish a reasonable amount of jury Control 
without such a rule. . 

In the federal courts and in some state courts. the judge can com. 
;Inent on the evidence. His power to comment can materially control 
the jury. Also. cross examination is a potent weapon for probing testi· 
mony of questionable credibility. By giving an attorney wide latitude. 
a judge can affect the jury decision in such matters. Further, a judge 
can exert some control over the jury by his instructions on credibility, 
The way he phrases instructions on burden of proof can, to a degree, 
control the jury. If the judge makes it dear that the party asserting the 
oral agreement must by a preponderance of the evidence convince them 
that the agreement occurred, the party with weaker evidence wiII often 

, 'lose. 
A judge who is firmly convinced that the jury was wrong can can· 

trol them to a substantial degree by his power to grant a motion for J 

new trial. Often, ordering a new trial causes a settlement or abandon· 
ment of the action. 

Finally, there may be many situations in which a judge need not 
submit a fact question to the jury because an agreement would not be 
enforceable for other reasons even if it had been made. This is the basis 
for the integration theory of the parol evidence rule. ~ether the 
agreement was made need not be considered because. even if made. it 
has been superseded by the later written agreement. 

Jury control should not be the basis for the parol evidence rule. 
Even if the jury must be controlled in parol evidence cases, which is 
doubtful, there are other methods which are less costly to the litigation 
system. 

A third pertinent con;ideration concerning the existence of a prior 
agreement is the degree of security that should be afforded writinA's, 
How clear is the need to protect writings from gullible or softhearted 
juries or judges? In an era dominated by adhesion contracts, inequality 
of bargaining power and the pervasive use of liability limitations and 
exculpations, such commercial certainty should be subordinate to the 
protection of reasonable expectations. The law should be more con· 
cerned with protecting the actual agreement of the parties than with 
protecting written agreement that appears to constitute the entire agree' 
ment. Parties at least should be given a chance to prove an alleged oral 
agreement. 

Finally, what about convenience as a rationale for the rule? It 
enables judges to avoid calling clients and litigants liars. It allows the 
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judge to avoid deciding difficult issues which he does not wish to decide. 
But what do we pay for this convenience? Proper issues may be missed or 
ignored, and the real reasons for the decision may not be given. Con
venience should not be a justification for the parol evidence rule. 

B. Is There any Reason Not To Enforce the Agreement? 

Even if there is a prior agreement, there may be reasons why the 
law should not enforce it. First, have the requirements of a valid con
tract other than "agreement" been established? Did the parties intend 
to be bound? 'Vas the prior agreement definite enough to be enforced? 
'Vas consent free of fraud, mistake, or duress? 'Vas there consideration 
or something else sufficient to make the promise enforceable? If there 
is a required form set by law or contract, was it present? If the required 
form was not pr~sent, does justice require that we disregard its absence? 
Did the persons who made the prior agreement have authority to do so? 

The rule may be used to protect a principal from unauthorized 
acts of his agent. A contract maker wants to rationally plan and perform 
his contracts. He wants to be certain that his representatives do not 
make unauthorized commitments. The contracting organization can 
plan and operate more efficiently if it can assume that the writing 
passed among the various units of the contracting party contains the 
entire commitment. From a legal standpoint, the primary means of 
shielding principals from unauthorized commitments of their agents 
was to give principals the legal defense that their agent or employee 
lacked authority to make the commitment. But the law began toprmect 
the reasonable expectations of persons who dealt with these agents. As a 
result, lack of authority protection became subservient to apparent 
authority and estoppel." In order to counterattack, principals went to 
contract law, and frequently included provisions in their contracts that 
negated L~eir agents' authority to make any commitment not expressed 
in writing. They also included integration clauses designed to preclude 
assertion of any prior oral agreements.sa Principals could then assert 
the parol evidence rule as a defense when confronted with prior oral 
representations made by their agents. so Although it is difficult to quarrel 
with rational planning or operational efficiency as desirable objectives. 
the parol evidence rule cannot be justified as a vehicle to accomplish 
these goals. 

81 Su RE:sTATE::-.IE.."IIT (SECO!'iD) OF ACL .... CY Ii S, 3D (195i). 
88 E.g .• Hol1and Furnace Co. v. '\'ilHam:s~ 179 Kan. 321, 295 P.2d 672 (1956). 
S. E.g., Watson· Warren Constt. Co., 65·1 CCH Bd. Cont. App. Dec. ~ 4867, at 23.026 

(1965). In r< Atlantic Tim .. , Inc .. 259 F. Supp. 820. 825 (XD. Ga. 1966). 
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Fint. assuming that an authority issue is present. the b~st method 
to accomplish rational planning and operational efficiency is to make 
certain that agents do not make unauthorized statements. Providing the 
principal with a shield against liability may in many instances inhibit 
or discourage internal control of agents. 

Second, hiding an agency question under the garment of the parol 
evidence rule obscures the central issue. This has been one of the 
principal vices of the rule and has been used consciously or uncon. 
sciouslyas a means of avoiding other legal issues. 

Third. many prior oral agreements are made and intended to 
survive subsequent assent to a writing, The parol evidence rule should 
not be used to frustrate the reasonable expectations of contracting 
parties. Nor should it be a surrogate for a weakening lack of authority 
defense. . 

There may be other reasons not to enforce a prior oral agreement. 
" The Statute of Frauds can be classified as a rule affecting the validity 

of the agreement. If a writing is needed to make the agreement valid, 
the law will not enforce the agreement even if made. When this drastic 
step is taken. it is done to channel contract making into written form. 
to impress upon the contracting parties the seriousness of their actions 
and. to avoid enforcement of impulsive promises. 

". However. the tendency in Statute of Frauds cases is to enforce 
those oral agreements that appear to have been made despite failure to 
comply with formal rules. 1Iany techniques designed to avoid the 
Statute. such as part performance and estoppel. are premised on the 
idea that they provide evidence that the parties made an agreement. 
Under the Uniform Commercial Code. there is enforceability of oral 
agreements to the extent of any admission by either parry in the course 
of litigation." In most jurisdictions failure to assert the Statute as a 
defense is a waiver. The parol evidence rule should not be considered 
as relating to validity of the prior oral agreement. 

There are other more important reasons why it may be desirable 
not to enforce agreements that parties have made. Here we have a true 
recognition of the need for commercial certainty. In commercial paper 
"disputes the maker of a negotiable note is not allowed to assert many 
·defenses against a holder in due course. Lenders and financing com
panies may be entitled to rely upon a writing as a complete expression 
of the entire contract. When there has been reasonable reliance by third 
parties upon the apparent completeness of a written agreement. es· 
toppel may preclude assertion of the prior oral agreement . 

.. uee ! Z·201. Commen' 7. 
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Still other reasons exist. Clearly the prior oral agreement would 
not be enforced if it were illegal. However, there are many less odious 
types of prior oral agreements.91 Secrecy is often a reason for the written 
document not incorporating the entire agreement, but the immortality 
or shadiness of secrecy varies greatly. A secret oral agreement made to 
avoid letting other salesmen know what commission was to be paid to a 
particular salesman may not be offensive." 

An inflated contract price in a building contract meant to deceive a 
construction lender is more offensive. The important thing is to recog
nize that these are issues that should not concern the parol evidence 
rule .... If these agreements are not to be enforced, it is because the law 
does not wish to lend its assistance to shady or immoral deals; it has 
nothing to do with the parol evidence ruk" 

Even if made, and even if the requisite elements of a valid contract 
are present, have the contracting panies done anything to change or 
discharge the prior oral agreement? In parol evidence cases this usually 
means an inquiry into the effect of any subsequent writing between the 
parties. This determination is the basis of the integration concept. 

Professor Corbin suggested that the rule could be characterized 
as one which permits contracting parties to change or discharge a prior 
agreement by subsequent acts." The rule, however, has existed so long 
that its total abandonment is not likely even if it could be shown that it 
is not needed. The most recent codification of the rule, the Uniform 
Commercial Code, corrected some of the worst features but did not 
abolish it. If the rule must be lived with, it should be limited to a 
generally accepted and desirable objective-the protection of truly 
integrated' writings. If the parol evidence rule is limited solely to 
protecting integrated agreements, many difficult parol evidence issues 

11 E.g., Sweeny v. KANS. Inc., 247 CaL App. 2d 475. 55 c..J. Rptr. 6i3 (1966). 
t2 Brandwein v~ Provident "'-IuL Life Ins. Co.. ! )l.Y.2d 491. 146 N.E.2d. 69!. 168 

N.Y.s.2d 964 (1957). 
&3 10 an illegal contract, whether the law will take any role may depmd upon the 

relative culpability of the pardes. If both ::tre equally guilty, the law may simpl}' refuse to 
intervene. Some relief may be gi,,·cn if one party is less guilty than the other. If the con· 
struction contract pricc is expressed as $125.000 where the r~al agreement is for $100,000, 
reiu.saI to listen to evidence of the prior onl agreement because of the parol e\'idence ruJe 
would remIt in the contractor having a valid claim for the additional 525,000. If the pTOb. 
Jem is treated as one of illegality, the success of any action brought .by the contractor for 
the $25,000 or any action brought by the owner to recover the full oontr.lct price paid 
mould depend upon comparative guilt and unjust enrichment. 

H Suo e.g., Note. Ta%payer H~Id Bound by his ContTactW11 .-lliocalion of VQlu~ of 
Covenanl Not to Comp[~te. 42 N.Y.U~. REv. 991 (Hl67). This note cre::ued tax questions 
only~ without any need to discu" the parol evidence rule. 

n ! CORBIN' I 574. 
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and subissues will disappear. There will be no need to wrestle with 
consistent collateral agreements, oral conditions, oral delivery, fraud, 

. sham, true consideration and the like as devices to avoid the rule. 

C. If the Agreement Should Be Enforced, How Should It Be 
Interpreted? 

Once it is decided that it is desirable to enforce the prior oral agree. 
ment, it must be interpreted in light of the subsequent written contract. 
· Normally, this will be an attempt to fit the two of them together, but 
· if there is a conflict, the later expression will be preferred. 

This raises the problem of subsequent written agreements expressly 
· contradicting prior oral agreements. The more the oral varies from the 
written, the more convincing the evidence will have to be that the prior 
agreement was not discharged by the subsequent agreement. But the 
variation itself should not effect the provability of the prior oral agree· 
ment. 

D. A Rule To Protect Truly Integrated Writings 

The parol evidence rule should not be: 

(1) A rule of form; 
(2) A manifestation of distrust of the credibility of the evidence; 
(J) A method to control inefficient or irrational fact finders in the 

judicial system; . 

(4) A device to protect those who deal with written contracts and 

. rely upon their completeness; or 
(5) A tool to protect principals from unauthorized representations 

of their agents. .' 

The rule should be limited to protecting truly integrated writings. 

v 

P.ROPOSALS FOR IMPROVING THE PAROL EVIDENCE RULE 

The methods will be suggested for improving the rule. The first 
is a series of proposals for tinkering with the rule which can avoid 
some of its worst aspects. The second, a less modest suggestion, pro· 
poses a substantial overhaul of the rule with a view toward I imiting it 
to the protection of truly integrated writings. 
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A. Tinkering with the Rule: A Minor Overhaul 

Improvement can be made wimin the existing structure. First. 
the face of the document test for determining intention to integrate 
should be abandoned. This has been done in the Uniform CommerCial 
Code" and has been suggested by Professors Calamari and Perillo.9r 

Even wim me assistance of me consistent collateral rule. the face of the 
document test is simply not acceptable. A rule cannot be tolerated that 
almost conclusively presumes that the mere act of assent to a subse· 

. quent writing disch~rges every earlier agreement unless the earlier 
agreement can be fitted neatly into the later. Too many agreements are 
partly oral and partly written for such a rule to prevail. 

Second, courts might be convinced to draw a line between prior 
agreements contradicting and those adding to a written agreement, 
provided mat an addition or augmentation to a truly integrated writing 
is not permitted. This proposal would. simply mean elimination of the 
various tests for collateralness. It would be as if the rule were phrased. 
"We will not listen to parol evidence of a prior oral agreement if it will 
directly contradict a subsequent written contract." 

Third. courts might be convinced to draw a line between prior 
and contemporaneous agreements. Perhaps agreements made at or 
about the time me written agreement is executed could be admitted. 
This proposal would recognize mat such changes or additions often 
may not be integrated into the writing. 

Fourm. <IS has been suggested by Professor Palmer,'· the equitable 
remedy of reformation could be expanded to include not only fraud 
and mistake in reducing an agreement to writing. but also the fraud 
and mistake that induced a party to make an agreement. Expansion 
would permit reformation where there has been a conscious omission 
from me writing. su bject to the "clean hands" rule. 

Fifth. a rule could be suggested that would require me proponent 
of an oral agreement to establish it by clear and convincing evidence. 
rather than by a mere preponderanJe of the evidence. This would be 
desirable only if the rule is no longer used as a method of prohibiting 
testimony mat may be untrustworthy, nor as a tool to enable COUItS to 
avoid deciding difficult credibility questions . 

. Sixm. courts could begin to recognize overtly that some transac
tions are typically not integrated while others are typically integrated. 
A recent study of architectural contracting practices showed that costs 

516 UCC § 2·202, Comment 1:1; but lee t"d., Comment 3. 
~7 Su Calamari &: P~rilIo, .supra note 63. 
Sil8 Su Palmer, .supra. note 39. 
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are almost always. discussed in advance, but agreements on COSI\ 

are commonly not induded in the written contract." Even clause; 
which are contradictory to some of the actual agreements may not be 
deleted from the contract. If this is the case, a c!Jurt should not apply 
any parol evidence rule to an architect-client contract, unless one ot 
the parties can show that this was not a typical contract and that the 
agreement in question was truly integrated. Other studies of contractinci 
practices could furnish similar infonnation which could be the basis 

. for presumpti~n of integration or non·integration. 

B. A Major Overhaul 

The above proposals would help, but they would be halfway 
measures adding other uncertainties to the already muddled parol 
evidence rule. A line between antecedent and contemporaneous 
agreements would have to be drawn. The line between adding to and 
contradicting an agreement is a difficult one to draw. It is not certain 
whether fact finders pay attention to burden of proof instructions. 
Abolition of the face of the document test hel ps, but guidelines are 
needed to determine intention to integrate. Classification according 
to type of transaction would help, but it would take much time and 
research to make meaningful classifications.'oo Increased use of refor· 

t9 See note 57 supra. 
100 'What is needed iJ a method of comdncing the trial court that the mere showing 

&hat the traruaCtiOD is, t.g .. 3D ardtitect4 cmployment contract, means that prior oral side 
agteements are to be considered. subject to a ~howing that there was not true integration. 
Many trial judges will want to be able to point to 5tatUtes. preced.enu Or perhaps secondary 
authority. before the,. will take this nep. 

What about a pOssible legislative solution? It would be possible to break transaaions 
down into those typial1y concluded by integrated Vo-ritings and those which are not. The 
contract formation key facts, su pp. 1065·67 infra, would assist in this determination. Such 
cla.ssific1tions could be accomplished by empirical studies made by legislative committee3 
or law revision commissions. However. legislatures traditionally have not taken an ilcttve 
role in solving these types of problems. Only where certain types of transactioos hJ..ve 
proved particularly troublesome bas there been comprehensive legislative reform. Opposi. 
tion by interested trade groups and preoccupation with more pressing problems would 
militate against an active legislative role. At best, only a few legislatures might take such 
a. course and this would not be enough. If emphasis on type of transaction is to make any 
real man. on Americ::m law, it must be made by the court:l. 

It is not likely that an attorney in specific litig:ltion will try to' introduce evidence of 
type of transaction at the trial levd. Such evidence i.! expensive and difficult to collet:t. 
Also, most trial judges would consider such evidence irrelevant. If a trial court did admit 
jt, there would be a stTong possibility of reversal on appeal. Finally it is easier to intro· 
duce evidence relating to the particular transaction in question rather than evidence of 
typicality. 

The impetus for, and approval of, 3. transactional approach must come djrectly from 
the appdlate courts. Overt judicial recognition of th is concept will require that: 

(1) Legal scho1ars and attorney! must probe into reported appellate else! and dernon~ 
strate that. in fact, courts treat different tr:aruaaions differently. Examples are C3.SeS in~ 
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mation would be desirable. but the right to a jury trial would be lost 
[0 the pany seeking relief. 

Any or all of these minor overhauls could help. However. what is 
really needed is a recognition that true integration should be the only 
basis for any rule that limits provability of prior oral agreements. The 
desirable objectives now sought through the parol evidence rule can 
be accomplished more direct! y through other accepted legal doctrines. 
To make the integration concept work. however. there is a need for 
workable and realistic methods of recognizing the objective trappings 
of a true integration. A model of a truly integrated contract should 
be created and criteria developed for identification of truly integrated 
writings. 

C. A Model of a Truly Integrated Contract 

The hallmark of a truly integrated contract is that it is put to
gether carefully and methodically. In this sense it resembles the crea
tion of a statute or a treaty. A good deal has occurred before the act 
of integration. The person preparing the integration. llsually the attor· 
ney. gathers all the evidence of what has transpired in order to prepare 
a draft. He will look at letters. wires. memoranda. agreements. con
tracts and any other data relevant to the final document. Drafts are 
reviewed by negotiators. ca. ... advisors, patent and insurance counselors, 
and technical personnel. The attorney will then prepare a draft for 
submission to the other party or parties. Drafts are exchanged and 
revised. Provisions are traded, eliminated or modified. Eadl party uses 
its persuasiveness to support inclusion or deletion of specific clauses. 
Language is reviewed carefully with a view toward achieving phrase· 
ology satisfactory to both parties. Usually, a clause stating that the 
writing covers the entire transaction is included. Attorneys look over 
the final draft and confer with the top negotiators in order to iron 
out final details. The final draft is prepared and the date set for exe· 

volving bank notes~ in.suraru:e~ deeds. and separation agreements. See cases cited Dote 18 
,"pra; .Egan v . .Eg:lD, - Cal. App. 2d -,59 Cal. Rptr. i05 (1967); Degnan, supra note 53. 
at 17t. 

(2) Using factors such as the key formation facts. empirical studies must be made to 
examine particularly troublesome traruactions. with a ... iew toward detennining whether 
such lI4JUactioru are nonnaUy cuJrninated by integr.:Ued "Titing!. 

(J) lud~ must be willing to consider these researdl efforts .and frame their opinions 
in type-or·transac:tion language. . 

(4) Even without these research efforts.,. judges mU5t be wiHing co use their own knowI· 
edge and experience to draw conclusion.! as to traruactional typicality; and to frame their 
opfnions in appropriate terms. 

(.5) The courts must recognize the unmistakable and de:sirable trend in contract law 
to devdop variant legal rules for different t}'PCS of tTanS41ctions.. 
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cution. Top executives of the contracting parties and other interested 
persons gather to sign .or to wimess the execution 'of the agreement . 

. Each party receives copies of the contract for distribution. The orig. 
'inals are kept in vaults of the contracting parties. 

Qbviously, the percentage of contracts made in this manner is 
_small. It can be argued that if we protect only true integrations of this 
sort, we are in effect abolishing the parol evidence rule. But these 
are the only types of written agreements which can confidently be 
assumed to integrate the entire transaction in one repository. 

The model presumes a large corporate contractor, but a group of 
physicians, a small or medium-sized business, or a wealthy couple about 
to separate might make a simil.rr integrated contract without the re
view of tax, insurance, engineering, patent and legal departments. It 
is the care and deliberation that point to an integrated agreement. 

Even a contract put together in a manner suggested by the above 
model would not invariably integrate everything relating to the trans
action. Contracts which appear to be integrated contracts may not 
contain every thing_ Oral agreements may be made simultaneously with 
the execution of a complete and final-looking written agreement, and 
may nevertheless be enforceable. 

D. Criteria for Determining Integration 

With the model in mind, what are realistic an~ workable guides 
that can be used to find truly integrated writings so that the parol 
evidence rule am be limited to its proper function?'·l 

101 Profe.s!ol' McComlick. h<l5 suggested that the judgt: should listen [0 te.s[imony of 
an alleged. ora] agreement. consider evidence which might tend to substantiate the agree
ment.,. and compare the alleged oral agreenlent with the writing. The judge should then 
decide whether [he uscned oral agreement is one which partie! situatec.l as these wen!' 
'would normflily and natu.rally have recited in the wricing itself, had they made it J.nd 
inteoded it to s[and. McCoR.'\IICK § 216, at 441. 11 the judge decides that had such an oral 
agreement been made and intended to stand. the parties normally and naturally woultl 
have pl;Ked it in the writing. he should deny admiSsibility. He should not gin: the jLtry 

or himself a chance to determine whether the agTeem~nt took plOlce. If he decides thJt 
had the agreement been made and intended to stand. and it ",'"ould not ha\'e normally OlUJ 
natunlly been set forth in the writing, he should admit the e ... ·idence to the finder of fJ.(.:[, 

whether it be judge or jury. who will decide the issue of the existence of the agreement. 
Putting OlSide iSSUe! of lack of guidelines and of wh.C!:n oral agreements arlC normall\' 

and naturally included in the writing. thi.:l test would probably be applied as foHow~; 

When a witness testifiC! as to an asserted oral 3g'1'ttment. me opposing :morney will inter
pose an immediate objection based upon the parol c'iidence rule. The judge would re· 
serve ruling until he hears the tc:!timony. consider! the pOS$ible substanci:lting eviuL'ncc 
and compare the testimony to the writing. At thill point. his views :u to the existence of 
the agreement can run the following range of possi.bilities: 

(1) A firm conviction thOlE the agreem~nt took place; 
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In many parol evidence cases certain key facts have played signifi
cant roles in determining how the parol evidence issue waS resolved. 
'Evaluation of these facts will aid in spotting the objecth'e trappings 
. of a truly integrated contract. Such key facts in determining integra-

tion are: 
(1) Subject matter of the transaction. The more important. the 

more complex. and the more extraordinary a transaction. the greater 
the likelihood that it was concluded by an integrated writing.li'" 

(2) Length of the negotiations. The longer the negotiations. the 
greater the likelihood that the transaction was concluded by an inte
grated writing. 

(3) Adequacy of time to make the writing conform to the oral 
agreement. If the asserted oral agreement is made after the final con· 
tract is prepared for execution. the transaction is less likely to have 
been concluded by an integrated writing. 

(4) Business experience of the parties. The greater the business 
experience. the greater the likelihood that the transaction was con
cluded by an integrated writing.''' 

(2) A jiT7n conviction that it did not; 
(J) A belief in tile likelihood that the agreemcnE took place; 
(~ A belief in the lik.lihood tho< it did not; 
("'1 No opinion cilller way on whether the agreement took place. 

,Let US .first assume that the judge believe! tha.t it is unlikely that the as5Ctted oral 
agrCement did oc.c.ur or that the story of the party asserring the agreement is not plausible. 
Putting aside his doubts. if the judge decides that it would not be nonna] and natural to 
include jt in the writing. he should admit the elideDce'o But if he doubts that the agree
ment took place. he i! more likely to find that nonnaUy and natur.dly such an agreement 
WQuJd have been included in [he writing and thus deny admis,!JibiIity. An honest applica
tion of a "norma] and natural" test is most unlikely where he doubts the e.'(istcnce of the 
agreement. 

Now let us 3.S!ume that the judge has no feelings one way or the other regarding the 
aistence of the agreement. Here we may get an honeM application of the tcst. Howen~r. 
the judge js more IikeJy to deny admissibility in clO5C Q,se! if he applies this test. This is 
due te> the frequem judicial impatience With infonnaIity in contract making and a judicial 
attitude which often holds contracting parties to an unreasonably high 1e' ... ·eJ of formality. 
Also, the way the test is framed Will often constitute a tie· breaker against admiS3ilJilitr in 
close cue!. 

The McCormick teu. crc.:nes .1. !t:md:nd for oontract formation whim i.! difficult to 
apply. penalizes parties who do not rigidly conform to the standards of normal and 
natural contract making and cmphasbes the a"edibility of the testilt;l0ny rather than the 
contract Irulking process. 

10.2 However. even in vlCry important transactions, prior oral agreements are often 
made and intended to be given effect. H.K. POTter Co. v. Wire Rope Corp. of America, 
367 F~d 653 (8th CiT. 19G6) (purchase of S3.000.000 businc,,); Hunt Foods" Indu •.• Inc. 
v. DoUner. 49 }!isc. 2d 246. 267 :-I.Y.s.u 3M (Sup. Ct. 1%6). 

'03 E.g .• TSS Sportwc.r. Ltd. v. Swank Sbop. Inc .• 380 F.2d 512 (9th CiT. 1967). The 



1066 CORNELL LA W REVIEW [Vol. 53: 103r, 

(5) Participation in the negotiations by an attorney or other e.~. 
"perienced contract negotiators. The more active the panicipation by 
. an attorney or other experienced party, the greater the likelihood that 
the transaction was concluded by an integrated writing.'''' 

(6) The bargaining situation. The greater the onesidedness 01 
the bargaining situation, the less likely it is that the bargain was. con. 
cluded by an integrated writing. 

(7) The degree of standardization ·of the writing. The greater the 
·standardization of the writing, the less likely that the transaction was 
concluded by an in tegra ted writing. 

(8) The presence of an integration clause. The presence of an 
integration clause makes it more likely that the transaction was con· 
.cluded by an integrated writing. The likelihood is strengthened if the 
.clause was prominent, was called to the attention of the party who 
did not prepare the writing, or was not part of a printed boiler plate. 

"(9) Type of transaction. If the transaction in question can be 
".classified as typically concluded by an integrated writing, this deter· 
mination is concl wive unless the other party can show a contrary 
intention in the making of the specific written agreement. 

These key facts emphasize the methods contracting parties use 
to put their transactions together. Three principal objections can be 
made to the key·facts approach. First, this technique goes into elements 
which are normally considered irrelevant, such as representation by 
counsel, use of form contracts, type of transaction, and business experi· 
ence. Yet, courts have frequently considered these elements whether 
or not they have so stated in their opinions. The law is beginning to 
awaken to the realities of the contract·formation process. 

Second, the effectiveness of integration clauses is downgraded. But 
making a validly-created integration clause conclusive elevates these 
clauses to a stature they do not deserve. Many times integration clauses 
are buried in boiler plate. In many transactions the integration clause 
will not be pointed out or discussed. There are too many instances 
where ora! side agreements are made and intended to be effective, 
despite the presence of integration clauses. The presence of such a 
clause may be quite significant, but it should not be conclusive. 

Third, the use of variable key facts makes application and pre· 
diction uncertain. But factors such as those discussed are the only way 

court said tha.t the cqmplainant Wa! a businesswoman inexperienced. in legal matter!. See 
Sweet, .rUfJ'rd note 25, at 905 n.150. 

, .. See Holm v. Shilensky, 2ti9 F. Supp. 359 (S.D.N.Y. 196i); Leyse v. Ley"'. - Cal. 
App. 2d -.59 Cal. Rptr. 680 (I96i). 
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of predicting parol evidence cases. It is necessary to keep in mind that 
the test is still intention to integrate. The key facts merely assist the 
court in resolving this difficult question, and a proper evaluation of 
the facts should improve predictability. And, if the type-of-transaction 
factor is developed, some of the present case-by-ose uncertainty can 
be eliminated. 

E. Extent of Integration 

Even if only true integrations are protected by the parol evidence 
rule, occasionally it may be necessary to determine the extent of the 
integration. A manufacturer may be dealing with an oil supplier who 
would like to supply oil to two different plants of the manufacturer. 
That same' manufacturer may be dealing with a car dealer for the 
supply of a fleet of cars and for a Reet of trucks. The fact that the 
negotiations for the oil for one plant or for the supply of the fleet of 
cars are concluded by a truly integrated writing does not necessarily 
preclude either party from showing a prior or simultaneous oral agree
ment for the supply of oil for the other plant or the sale of a fleet of 
trucks. There may be reasons why such oral agreements will not be 

.. enforced, but it is not because of any parol evidence rule. Just as the 
parol evidence rule does not require that all aspects of one transac· 
tion be integrated, it does not require that all transactions between 
two parti<;s be integrated when one transaction is concluded by an 
integrated writing. The function of the parol evidence rule does not 
include telling parties how to make their contracts. 

Because truly integrated contracts are made infrequently, e:<tent
of-integration questions will be rare. The troublesome cases have 
always been the one transaction, one subject matter arrangements. 
Where extent of integration is an issue, the court should apply a sub
ject matter or transaction test. 'Where there is a true integration, all 
aspects of the deal pertaining to the subject matter expressed in the 
writing or to the transaction referred to in the writing will be inte· 
grated. Whatever difficulties there are relating to extent of integration 
can be eFminated if the draftsmen of the integration clause in a truly 
integrated contract delineate the scope of the integration. 

F. Judge and Jury 

If distrust of the fact finders' ability to evaluate evidence and to 
make a finding in accordance with its evaluation is eliminated as a 
factor, and if it is realized that all writings do not merit special pro· 
tection, then there is no need to treat the parol evidence rule more 
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reverently than any other trial issue. In most cases, the jury, properly 
instructed, should decide whether an asserted agreement took place. 
On the question of integration, the jury should decide, after proper 
instructions, whether the evidence indicates that the parties intended 
a writing to be a final and complete repository.'o. However, if the facts 
are so clear that reasonable men cannot differ, the judge should apply 
the parol evidence rule. If he finds that the contract clearly was inte· 
grated, he should not submit the making of the agreement to the jury . 

. There.is some difficulty in judge·jury relationships because the 
integration issue is based upon intention. But it is likely that the in· 
tention question will be resolved on the basis of an evaluation of the 
surrounding facts and circumstances and not upon statements of inten· 
tion by the contracting parties or the negotiators. Generally, intention 

. to integrate will not involve credibility, and the judge should be able 
, to decide the question unless what happened during the negotiations 

is in dispute. 

CONCLUSION 

We can no longer ignore the evils of the parol evidence rule. 
The rule must not be e.xpected to achieve a number of controversial 
objectives. Where these objectives are desired, they can be attained by 
other legal doctrines. The rule must be limited to the protection of 
truly integrated writings. These writings can be identified if focus is 
placed upon the contract making process and not the judicial process. 

, .. Ct. Meyer, v. SeIznick Co., 373 F.2d 213 (2<1 Clr. 1966). 



NOTES 

Chief Justice Traynor and the 
Parol Evidence Rule 

The rule governing the admissibility of parol evidence in contract litiga
tion is one of the most controversial rules in American law. According to the 
rule, once the parties have reduced all aspects of their agreement to a final 
writing, evidence of a prior or contemporaneous oral agreement or a prior 
written agreement will not be admitted to vary the written instrument 1 The 
fundamental controversy focuses on the question of whether the parties have 
reduced all aspects of their agreement to a final writing. The difficulty is to 
decide the amount of extrinsic evidence that should be admitted to resolve 
this question. The standards used to determine how much evidence is ad
missible vary considerably. Some standards allow no extrinsic evidence to 
be considered in deciding the threshold question;' others are less restric
tive.a The general trend has been toward admitting more extrinsic evidence 
for the judge to consider in resolving the underlying integration questions.' 

A second problem is the relationship between the parol evidence rule and 
interpretation. The rule was not conceived to apply to situations where evi
dence is submitted to interpret the writing.' However, some judges have by 
crude analogy to the rule excluded e.'ttrinsic evidence in interpretation 
cases.' 

I. '''When two p.nties have mllde a contraa and have cxpreued i~ in a writing to which they 
have both .assented :as the complete :mel accurate" integration of th.:l.t contract, evidence. wheL,er parol 
or otherwise. of ant«ecic:nt understanding, and negotiations will aot be admitted for the purpose: of 
varying or co.ottadic:ting the writing." 3 A. COElBIN, Co."'01UoCTS S 573, lie 3'7 (:d. ~. 1960) [hereinafter 
cited as Coum]. Williston denncs the rule a.s requiring. " .•• in the: absence of fr:lud. duress, mutu.al 
mU~, or something of the kind. the: exclUSion of e:aiasic evidCllce, oral or wriru:n, where the parties 
han'reducc:d their agrc'Crtu:nt to aQ intc:grato:d. writing." 4 S. WIl.1.JSTON'. CON'l'illt.CT,s S 631, at 948 (3d 
cd. 1961) [herdn::after cited..as WILLUTON]. 

:... See', ol.,f., Harrison v. McCormick. 89 Cal. 3:17. 26 P. 830 (1891). 
3- Se.t, e.z·. Linduy v. ]"'bck, 5 Cal. App. 2d .. 91. 43 P.::d 350 (4th Disc. I!:I35'). 
4. 9 J. WrCMOlt:E" E\'lDE.~CE S 2461, at IS7 (I!:I4o) {hereinafter cited as WIGMOREJ. Se~ aUo 

Calanu.ri &; Perillo, A Plola. to, a Urnjo,m Parol Evid~"ce RZlie and p.,.;"d"/~s (}I Contract lnl~pre':a· 
lion, 42 INDo. L.l. 333 (1967); Corbin. The itlur."rn.-rhon 01 Word, and :/rot Parol Evidence Rm'e. 50 
CckNEI.I.. L.Q. 161 (I9ti~:); MWTa1. The Parol Eviden~eo Rule': A Clari!i<ah'rm, 4 Dt.."lJt1E.1~E L RE.v • 
.331 (1965-66);. S\vcct. ConlFact If:Jking and P~()l Ev.u!en&e: Diagnosu il71d Tre'a:meol1l of a. Sick 
Ruk. 53 eoRNEl.l. L. REv. '0;6 ('968). 
_ 5". "IA] significant cause of confw;ion is the failure to distinguish between the parol el'idence 

rule on the aQe .h.1nd, .and interpreution on the other. The parol evidence machinay will detc::mine 
only one question: whether the parties intend.ed. their final writing to be integrated. No matter how 
this question is decid.ed, the meaning of the writing does not .automatic.al.ly become UQa."nbiguous. The 
CXJInfusion of the rule with the proce:ss. of i.nterprc:UtiOD is.traceable to :I period wh-en courts were in
dined to deal with written word..s; as if t.;ey had a dQr meaning apart from any p3rtlC1J.iar usage and 
when men were bdd to that meaning regardless of how .far it may have differed &om their known 
intc.nL'· Murray, supra. note 4. a, 343. 

. 6. Se'e McBain.:., The Ruk Agairut DiJUO"oing Plain. .a,{~aning af Writing!, 31 Cu.lP". L. REv. 14.5 
(1943). $« dm 3 CouIN i 542, at 104i 9 WIGMOn S 2461t at J 88. 

547 
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In three landmark decisions' in 1968, Chief Justice Traynor attempted 
to make: the California law on the: parol evidence: rule: comprehensible. He 
also placed California in the mainstream of the trend toward liberalizing the: 
rule. He: rejected highly restrictive limitations that had been applied in inte
gration' and interpretation' cases. He indicated that a full range of extrinsic 
e:vidence: should be considered by the judge to resolve: questions in both 
areas. He also posited standards that the judge could use: to control the flow 
of extrinsic evidence. 

This Note will attempt to demonstrate that Justice Traynor's decisions 
represent a much needed clarification of how the parol evidence rule app lies 
to the litigation of integration and interpretation questions. The Note will 
document the confusion that existed in this area and the manner in which 
California law reflected this uncertainty. Finally, the Note will attempt to 
evaluate the implications of Justice Traynor's decisions and to analyze the 
merit of the arguments posited by those: who dissented from his opinions. 

I. INTEGRATION QUESTIONS 

Although it is generally recognized that the parol evidence rule protects 
an integrated agreement, there: is little consensus about the effect of the rule 
on the question of whether a writing is integrated. A statement of the rule 
itself does not aid the court in answering two important questions. First, 
who determines whether the parties have assented to the writing as an inte
gration? Second, what kind of evidence is used to decide whether the writ
ten instrument is an integration? 

The answer to the first question seems to be that the judge, not the jury, 
determines whether the parties intended a specific writing to be a complete 
and accurate integration of the terms of their contract, even though that 
finding involves determinations of fact.'· To decide this first question is not 
necessarily to decide whether the oral agreement actually took place. That 
is a separate question of fact to be decided by the jury in the event the judge 
finds that the parties did not assent to the written instrument as a complete: 
embodiment of their agreements." ' 

A. The Debate otJN' the Parol Evidence Standard 

The second question is the: more troublesome one: Assuming that the 
court must decide whether the writing is an integration, what standards 

1. Delta Drn=ics, Inc. v. Ario .. , 69 Cal. ,d 5'5. 446 P.,d 765, 7' Cal. Rptr. 765 ('968); Paci-
5c Gas &; £lee. Co. y. G. W. Thomas Drayage & Rigging Co. 69 Cal. 2-d 33. 44': P.2d 64I, 6g Cal. 
Rp",_ 561 ('968); M .. =on v. Sme, 66 Cal. od ''', 436 P..,d 56',65 c..L.Rptr. 545 ('968). 

s. MasECfSon Y. Sine, 68 Cal. :d .2.:2. 436 P • .ld ;61~ 65 Cal.. Rptr. 545 (1968). 
9. Delta Dynamics. IllC. v. Mote, 69 Cal • .ld 525. 446 P..ld 78,. 72- Cal. Rptr.,35 (1968); Paci

fic Gas &; Elec. Co. v. G. W. 'Thomas Drayage &. Rigging Co .. 69 Cal • .:d 33. 44.2 P.:c 641. 69 Cal. 
Rptr_ 561 ('968). 

10. Se~ 3 CaUIN' 1595. at571; 9 WIGM.OJ.£ S :Z,UG.;II 98j 4 WII..l.JSTON' S 638, at 1042. 
I: I. SN 9 WlGWQRlI: i .143Q, at 98. 
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should it employ to make the determination? A number of different stan
dards have been proposed and applied from time to time, and all of them 
embody some combination of two important variables: first, the amount of 
extrinsic evidence that the judge considers in making this determination, 
and second, the allocation of the burden of persuasion between the party 
who wants extrinsic evidence admitted and the party who opposes its admis
sion. 

I. Amount of ~:xtrjnsjc ~ttidence. 

The most restrictive standard is the "four corners" or "facially complete" 
test. "According to this standard, if the written instrument on its face ap
pears to state a complete agreement between the parties, then extrinsic evi
dence may not be considered by the judge to determine whether the writing 
is an integration." 

A less restrictive standard is embodied by the Restatetllent" and ap
proved by Williston in his treatise." Under this standard whether the writ
ten instrument is integrated will normall y be determined by an inspection of 
the face of the document." An exception from tills general rule exists, how
ever: A collateral agreement that is not inconsistent with the written con
tract and that parties, situated as were the parties to the written agreement, 
npght naturally have made as a separate agreement may also be considered 
as evidence bearing on the existence of:m integration!1 

But what evidence, if any, docs the judge consider to find this exception? 
Both Williston and the Rcstatetllcnt imply that the judge should admit ex
trinsic evidence to make this determination." But Williston is careful to 
point out that the inquiry is not purely subjective: "The point is not merely 
whether the court is convinced that the parties before it did in fact do this, 
but whether parties so situated generally would or might do so."" This pas
sage and others strongly suggest that the proper inquiry is really whether a 
"reasonable man" would have made the collateral agreement.'· In applying 

12. Id4 
J3. Su_ e., .• Gcsmain Fruit Co.. "'.1. K. Armsby Co •• 15'3 CaL 585, 96 P. 319 (lg08). 
14- St~ Rur .... Tl.ML"lT OF CQNT1t.\CTS i :240(t) (b) (1~3:l). 
J,. Me 4 W.D..USTON' S 63S, at 1040-42. 
16. '1t is generally held that the contract mwt appear on its bee to be: incomplete in order to 

pc:rmit parol evidence of .additional tr:tm5." rd, at 1014. 
17. See RE:STATEUENT OF CONTRACT! § 2";0 ( J)(b) (1932). 
t8. Both Williston and the Restatement refer to parties "situ, ned 2.S were the parties to the wriacn 

contraa." This :!talCment implies that the judge must coruider extrinsic evidence: ro determine: what 
dle "situ:nion" of the parties was. Neitha the written instrument nor the alleged collateral agreement. 
for aample, will reveal to to,e judge the bwine'iS experience of the parties. He must c~n:sider additional 
extrinsic evidence to make this determination. S~~ -4 WEU.[STO~ § 638. at I042; RE!TAT:£!"IE~ OF Co."'
nAcn I 24o(r)(b) ('93'). 

19. 4 WILLISTON S 638. at 1041. . 
:l0. '''Whether under the rule. .as ordi.narity apre!'seci, a collatl:nl agreement tends to contradict 

rhc implications of the wririog or under the suggc:s.ted improvement thereon relates to a 'puticular 
elcnc:nt' dealt with i.e. the writing will depc:-:d in large me:uure on the question whether l r~aso1lahl~ 
ptmoll-makiag such.an agrc:emc-Dt.a.s is set up in the writing and in the proffered parol evidence might 
.oarurally ha\'c scpa.ral:ed. the matters uno two pans,"ld. at IOSI (emphasu added). Ac~ord, 3 CoUIN 
i s8..tt at 480; Murray,mpr~ note .:It at 340. 
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the Restatement standard as a reasonable-man standard, a number of courts 
have limited their consideration of extrinsic evidence to the collateral agree
ment itself. If, in the judge's mind, the collateral agreement is one that the 
parties might "reasonably" have made as a separate agreement, then evi
dence of it is admissible_" Thus, if litigated in this manner, no extrinsic evi
dence besides the collateral agreement itself is actually considered by the 
judge to determine the "naturalness" of the collateral agreement. 

Section 2-202 of the Uniform Commercial Code" reflects a further re
treat from the "four comers" test. Under the UCc, evidence of an agree
ment not in the written instrument will be excluded only if it contradicts the 
written instrument and ". . _ the court finds the writing to have been in
tended ••• as a complete and exclusive statement of the terms of the agree
ment. " •• The standard used to determine this intent is whether the parties 
would "certainly" have included the additional agreement in the writing 
had they in fact agreed upon it." If the party who wants the extrinsic evi
dence excluded sustains his burden of persuasion in showing that the parties 
would have included the additional agreement in the writing, then accord
ing to this test, evidence of the additional term must be kept from the trier 
offacr." This inquiry is resolved by" .• _ considering the writing, the prof
fered evidence, and other extrinsic evidence_ ,," 

Finally, the test favored by both Corbin and Wigmore abandons the 
"four corners" restriction entirely. Those writers believe it is impossible to 
decide whether the written instrument is an integration by looking only to 
the writing itself." Extrinsic evidence, according to these commentators, 
must necessarily be considered in making this determination." Corbin and 
Wigmore, however, differ over the standard to be used by the judge in re
solving the integration question_ Wigmore considers the most satisfactory 
index to be "whether ... the particular element of the alleged extrinsic 
negotiation is dealt with at all in the writing."" Corbin, on the other hand, 
appears to use "credibility" of the evidence as the judge's chief guideline. 

21. S", r.6., PeIlisa:icr v. Hunter, :09 ca App. ld 306,.lS ~ Rptr. 179 (4rh Dat. I96.2). 
22.. UNJPOllM CoKwuCLU. CoDE 52-:102 (1963 vasion). 
'3- Id_ 
240 "'[C]OOSUle1lt .additional turns., nat reduced to writing, may be proved unless tb.c: court finch 

that the writing WaJ intc.ndcd by both parties as a CClmplct: and exclusive statement of all the terms. 
If the additiooal terms are ,ucb that. if :lgrem upon.. they would certainly h~;ye bc:I:D included in the 
doc:ument in the view of the court. thea evidence of their alleged rrutking mast be: ket't from the trier 
of fact." UHIFOIIJ4 CoMW:UC1A.L CoDE i z-zoz, Coaua.cae.3 (196& ve.rsio.o.) • 

• ~. Id_ 
2;D.. Note. p(1TOJ EvideM~: Firn N<w York Cannruaion of uce § 2.-202,. 66 CoLt.."J.(. L. REv. 

'310, '373 ('966)_ 
21. S" 3 Co:uIH § 573 • .at 360; 9 WICMOR!: S J:430?.at g8. 
28. ""No written doc:u.mc:.nt ~ sufficient, standing 4.lone, to determine: [whether the parties have 

assented to .a p.a:nicu.l2r writing as the complete :lAd accUr.ltc: iatqr.atioa of t1ut co.att.aaJ." 3 Coum 
S S73~ at 360. '~is intene must be sought where 2.hv,ays inte.at must be soughr ... namdy. in the 
co:adua: aDd language of dJ.c parties .a.ad the :!WToum.iing citc:umst:aDccs. The document alone will llOt 
1Uffice." 9 WICMOU i 2430~ at 98 (emphasis omirto::i). 

29. 9 WIGMQU. S :2:430, af 98-g9 (c:mph.,;uis omittci). 
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Corbin indicates that if the extrinsic evidence". . . is flimsy and in! pro b
able and motivated by a wish that an agreement actually made had been dif
ferent and more advantageous, the court can disregard it as untrue, and may 
properly direct a verdict in spite of it."" He flatly rejects any exclusion of 
extrinsic evidence based on such criteria as whether the separate agreement 
would "naturally" be made separately, U or whether the extrinsic evidence is 
"inconsistent with" or appears to "contradict" the terms of the written agree
ment.n 

2. Burden of persuasion. 

A second important variable affecting the litigation of an integration 
question is the allocation of burden of persuasion between the parties. The 
Rmllt,m,nt and the uee tests for admissibility of extrinsic evidence distri
bute the burden of persuasion differently. In the R,st~mfflt the burden 
of proof is on the party who wants extrinsic evidence admitted. He must 
show by a preponderance that the collateral agreement is one that parties 
would naturally make as a separate agreement.S! On the other hand, the 
uee test has been interpreted to shift the burden of persuasion to the party 
who opposes admitting the e.."ttrinsic evidence." That party must prove 
by a preponderance that the additional term is one that the parties would 
certainly have ineluded in the written instrument had they agreed upon it. 
Finally, another commentator has proposed that the court indulge" ... a 
strong presumption in favor of the accuracy of the writing .•. [and pro
vide J that this presumption be overcome by 'the most clear and convincing 
proofs: "u 

B. Prior California Law 

California law concerning integration questions represents a confusing 
combination of the standards and tests mentioned above.. The California 
statutes seem to embody the "four corners" or "facially complete" standard.'" 
Nevertheless, two conflicting lines of case authority have developed. The 
first line adopts the "facially complete" test:" "Whether an agreement con-

30. 3 Co .. ", ! ~83' at ~69· 
31. Itl. S 584, at 480. 
32. /J. ! ~8J, ... 69. 
3). S« RESTATEMENT OF CoSTRACT.S S 240(I)(b), ComtncJ:tt (193:2). 
34. "'Thc Code • • . casts the burac:n of establishing- intent on the p2tty seeking to prevent ad· 

misJion of parol evidencl:,." Note, Jupra note :2.6, ;at 1373. 
3'. Hale, TIu: P.:ro/~ Etlid~TU:~ Rul~, oj: Ott!. L. hv. 91, Il:l (I925). 
36. "When the tentu of an agreement have been reduced to writing by the parties, it is CO be 

considered. as cont:rining 4111 iliosc terms, and therefore thc:re Q.l1 be between the pact:es and their 
repcesenutives, or successors in int-erest. no c:videru:e DE me tc:rms of the oigTeernc:nt other than che 
contents of the writing •... " CAL.. CODE CIV. PAD. ~ 1856 (West 19'5'5). "The e:o::ecut!on af ;J. con· 
C'Xt in writing, whetba the law requires it to be written or not, supc:.rscd.es all the negod.anoru or 
stipuIarlcns coacerniDg its. matter which preceded or .a.ccom~ the execution of the lru;trtune.D.t.. .. 

Cu..Czv.CoD'! ,6'5 (Wa' '955). 
31. Gum.La Fruit Co. v. /. K. Arm,by Co., I5J Cal. 58~. 96 P. JI9 (1908); Gardiner v. }!c· 

""""gb, 1~7 Cal. J13, 8, P. 964 ('90~); Harrison v. McCormick, 89 Cal. J.;,.6 P. 8)0 (,89')· 
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tams language importing a complete contract is a question of law for the 
court, and is to be determined from an inspection of the face of the agree
ment."" The second line of cases holds that when in light of the circum
stances the parties have not incorporated into the writing all of the terms 
of their agreement, evidence of an oral agreement that is not inconsistent 
with the written instrument's t=s and covers a matter upon which the 
writing is silent will not be excluded by the parol evidence rule.." It is clear 
that more extrinsic evidence may be admissible under the second line than 
under the first. 

It is not clear that the older cases in the second line of authority rep
resent a conceptual break with the "facially complete" test. The initial ques
tion in these cases is whether the parties have incorporated all the terms of 
their agreement in the written instrument." These cases do not indicate pre
cisely how the judges resolved this threshold question, but it does not appear 
that extrinsic evidence was used to determine the answer. Neither Guidcry 
fl. GTI!~nu nor Sifll!rs fl. S;fI(rs," for e.'{ample, indicates that the court should 
consider any kind of extrinsic evidence to make this determination. In these 
two cases, moreover, the matters on which the writings were silent involved 
the kinds of omissions that would normally render a contract incomplete 
on its face." Thus, while these early cases differ in language from those in 
the first line of authority, they do not differ in outcome. 

The language of the older cases, however, provided the basis for later in
novation by California courts interested in avoiding the rigid restraints of 
the "four corners" test. The case of Mangini fl. Wal/schmidt, Ltd.'" is a good 
example.. This decision, which purports to state the rule embodied in Sitl~rs, 
holds that the parol evidence rule does not" ... render inadmissible proof 
of contemporaneous oral agreements collateral to, and not inconsistent with, 
a written contract where the latter is either incomplete or silent on the suh
ject, and the circumstances justify an inference that it was not intended to 
constitute a final inclusive statement of the transaction."" 

Two im porran t aspects of Mangini deserve mention. First, whether the 
writing fully embodies the parties' agreements is to be determined, ac
cording to Mangini, by making inferences from "circumstances."" The 
implication is that the judge will consider not only the writing and the 

38. Ganlin .. T. McDonogb, "1 Cal. 3'3.3'9, 8, P. 96 •• 965-66 ('90~). 
39. Su, e.i~ American lruius. Sales Corp. v. Aincope, Inc., 44 Cal • .2d 393.18:. P..ld 5'0-1 (195'5"). 
40. SC'e, ~.Z ... Siven v. Siven. 97 Cal. 5]8, 5%1, 3~ P. 571, 57::1 ( 1893). 
4'. 95 Cal. 630, 30 P.186 (,89». 
42. 91c.t. 5,8,J>P. 571 (,893)· 
43. 1m GuiJoy mere was DO mcntio.a or the a,atll!e of the consideratio.ll. a.a.d in Swers the time 

of p2f1I1e.llt was omitICd. by the cone-acting parties. 
H •• 65 Cal App,:d '9>,331 P.:d 7>8 (:d Dis<. 195!)· 
45. Itl. at I98-g9~ 3JI P.:zd at 731 • 
... 6. Id. at 19~:Zoo. 331 P..ld at 73r-3:Z. 
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alleged collateial agreement, but also extrinsic evidence of the circum
stances. Second, Mangini states that extrinsic evidence of a collateral agree
ment is admissible whenever the written contract is "incomplete" or "si
lent" on the subject.matter of the collateral agreement." Thus "silence" 
need not be equivalent to "incompleteness." Indeed, in some California 
cases the matter on which the written instrument was silent was clearly not 
a term whose absence from a writing would render the instrument incom
plete on its face." Thus, the language in cases like Sivtrs has been used by 
later courts to evade the "facially complete" or "four corners" test. 

C. MarUrsOfJ v.Sine 

InMasterson v. Sine" Chief Justice Traynor has attempted to clarify Cal
ifornia case law by explicitly rejecting the first line of cases and by providing 
a rationale for the second line of cases. In this case Dallas Masterson and his 
wife had conveyed property to Medora and Lu Sine by a grant deed in which 
the grantors reserved for themselves an option to purchase the property 
within IO years from the date of conveyance. Some years later Masterson was 
adjudged bankrupt. When his trustee in bankruptcy sought to enforce the 
option, the grantor, Masterson, attempted to offer e.'ttrinsic evidence of 
a parol agreement iliat the option was personal to the grantor and there
fore could not be enforced by the trustee. The trial court refused to admit 
the evidence and entered judgment for the trustee. The California supreme 
court reversed the decision because of the: trial court's refusal to admit the 
parol evidence.'· 

After acknowledging that the crucial issue is ''whether the parties in
tended their writing to serve as the exclusive embodiment of their agree
ment,"" Chief Justice Traynor indicates what evidence the trial judge 
should consider to resolve the integration question. First, the instrument it
self may help resolve the issue." Second, the alleged collateral agreement it
self must be: "examined ... to determine whether the parties intended the 
subjccts of negotiation it deals with to be included in, excluded from. or 
otherwise: affected by the writing."" Finally, "circumstances at the time: of 
the writing may also aid in the determination of such integration."" 

The crux of Justice Traynor's opinion is that "evidence of oral collateral 
agreements should be excluded only when the fact finder is likely to be nUs-

47. 1 •• 
.. 8. See,~.g., Stockburger v. Dolan, 14 Cal. 2d 313. 94 P..ld 33 (1939). 
49- 68 CaI.:zd "'. 436 P .• d 56.,65 C.1. Rpt!'. 545 (1968). 
,Oa /d. aI2:l4, 436 F.ul. a£ ,.67, 6S Cal. Rptr. at 5.51. 
, •• ld . .... 5, 436 P.:zd at ,63. 65 Cal. Rpt<. at 547. 
5" Id. 
53. Id .... ,6, 436 P.:zd at ,53. 65 Cal. Rpt!'. at 547. 
5 ... 1d• 
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Icd."" "The rule," he indicates, "must therefore be based on the credibility 
of the evidence."'· As standards for "credible" evidence, he posits the R~
dIZIem~t and the UCc. Since, Justice Traynor concludes, "[ tJhis case is 
one ••• in which it can be said that a collateral agreement such as that al
lcged 'might naturally be made as a separate agreement' ... (then] [a J for
liori thc case is not one in which the parties 'would certain! y' have included 
thccollateral agreement in the deed."" On the narrowest reading of Mastc'
lon, Justice Traynor has adopted the orthodox and rather conservative R~
sJQtem~ standard for the litigation of integration cases. According to his 
holding, any extrinsic evidence that conforms to the R~staument standard 
is "credible" and should be admitted. However, the implications of the opin
ion as a whole are far broader than the narrow bounds of the Reftatem~nt. 

First, Traynor docs not use the Restatement test as a reasonable-man 
standard. He uses it to determine whether the parties involved in the case 
before the court in fact in tended to integrate all aspects of their agreement in 

. the written instrument. An example of this concern is his description of Dal
las Masterson and his wife. He observes that" [t ]h= is nothing in the record 
to indicate that the parties to this family transaction, through experience in 
land transactions or otherwise, had any warning of the disadvantages of 
failing to put the whole agreement in the deed."'· He is interested not in 
what the "reasonable man" would have intended in this situation, but rather, 
what Dallas Masterson actually intended. 

·Sccond, Justice Traynor's holding implies that the critical question is 
whether the extrinsic evidence is "credible," not whether it conforms to the 
objective Restatement standard. "Cr~dible evidence" may be different from 
evidence conforming to the objective standard posited by Justice Traynor. 
Evidence can be "credible"-that is, believable-and yet tend to prove a col
lateral agreement that the parties would not "naturally" have made as a sep
arate agreement. One of Justice Traynor's foomotes strongly implies that 
all "credible" evidence is admissible: "Corbin suggests that, even in situa
tions where the court concludes that it would not have been natural for the 
parties to make the alleged collateral oral agreement, parol evidence of such 
an agreement should ne'rertheless be permitted if the court is convinced that 
the unnatural actually happened in the case being adjudicated."" 
. The litigation process that emerges from Justice Traynor's vision of the 
parol evidence rule seems to be this: The judge examines each piece of evi
dence as it is introduced and determines whether the evidence tends to prove 
that the agreement is not integrated. He docs this in light of all the other evi-

,~. /d ... '>7. 436 P.ui at 564. 65 c..1. Rptr. at ~48. ,6. /d. 
57. Ttl. at 2.l~29. 436 P.:d at ,6" 6,. Cal. RpO' .. :It 549-
~8. /J. 
,g. /;I.at 228 A.l, .4136 P.u!.at ,6,. .a.l t 6S CaL Rptr . .at S49 .Dol. 
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dence that has been introduced on this point and all the evidence he believes 
willfollow. If and when he concludes that the proffered evidence is not be
lievable and will not be made so by any further evidence, he should order all 
the evidence going to the integration question stricken and direct a verdict 
on that pointior the party relying on the written contract. 

As this description demonstrates, Chief Justice Traynor has greatly ex
panded the amount of extrinsic evidence admissible under the parol evi
dence ruli The judge will probably not make his ultimate decision on the 
integration question until much, if nof most, of the extrinsic evidence has 
been at least provisionally admitted. Thus Justice Traynor's opinion posits 
a decisional process more akin to that advocated by Corbin than to that of the 
Rertatement. As a result little, if anything, remains of the parol evidence 
ru1e in California. 

II. lNTEn>RETAnoN QuEsTIONS 

"Interpretation" and "integration" questions actually involve discrete 
considerations, though they are frequently confused with one another.'· 
Numerous difficulties could be avoided if the two questions were treated 
separately. The parol evidence rule is concerned only with the integration 
question: whether the parties have assented to the writing as the iiru,l em
bodiment of their agreements. The outcome on this question has no effect 
on the meaning the parties attnbuted to the writing. 

Commentators agree on two important points concerning interpretation. 
First, the parol evidence rule should have nothing whatever to do with ex
trinsic evidence offered for the purpose of interpreting a written instrument. 
Wigmore, for example, declares emphatically that "all the circumstances 
must be considered which go to make clear the sense of the words."" Sec
ond, the jury should have a role in the interpretation process. Whether the 
meaning of a word in the writing is ambiguous is normally a question left 
to the judge." But <O[ w Jhere the meaning of a writing is uncertain or am
biguous, and parol evidence is introduced in aid of its interpretation, the 
question of its meaning should be left to the jury."" In other words, once the 
court has decided that a particular word or phrase in the writing is ambigu
ous, the jury then determines which meaning will prevail. 

Despite the agreement amongco=entators that the parol evidence rule 

60. Su C. McCoilWIa, HAtroBOOK OP nm LAw OP EVtDvrC.!. 44:::1: (1954). 
61. 9 WIGMOU § 2470, at 2~1. Corbin indieatt:s th:n a coun which adwks e%trinsic evidmcc 

offered. for the purpose of intl:rpretation is ··substitutiag its own linguisric education .and experience 
for that of tb:e contracting puties." 3 CouIN' S 54:%, at II I. Even Williston cautiousJy admiu: that 
-,although it: is no doubt dc:sir.ablc that words have a .fixed. and ~inc:d meaning, p.rm:dent in~ 
Y:Uiably attaching such a mClDing often results i.n a rigidity which docs yioic.nce to the:. intent of the 
parries; it sets at naught and even defeats the- oft~iEUatc:d •• . ruie that 'the inteatica. of the parties' 
ia 'the polestar' of interpn::r:aooD." .. WtU..JSTOH § 614, at ,,8s-81. 

62.. Se~.3 CouIN' i 5'4, at 2U; 4 Wll.U.STOM i 616, at 64&. 
63 .... WJLLJIT'OH i 616, at6s:%. 
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has nothing to do with interpretation, the rule has nevertheless influenced 
the litigation of interpretation questions. A crude parallelism exists between 
the "facially complete" test in integration questions and the "plain meaning" 
or "ambiguity" standard in interpretation questions. Just as the "facially 
complete" test restricts the judge to the four comers of the written instru· 
ment in determining whether the parties intended the writing to be an in· 
tegration, so the "plain meaning" standard confines the judge to the written 
instrument in determining how the parties intended the document to be in· 
terpreted.'· 

A. California Law 

Despite both the urgings of commentators and the express words of a 
California statute, California courts have frequently used only the written 
instrument to resolve interpretation questions." Some courts openly ques
tion this stand ;" others blatantly evade the "plain meaning" doctrine." 

A California statute explicitly provides that "[fJor the proper construe· 
tion of an instrument, the circumstances under which it was made, indud. 
ingthe situation of the subject of the instrument, and of the parties t6 it, may 
also be shown, so that the Judge be placed in the position of those whoselan· 
guage he is to interpret."" The legislative mandate seems clear, especially 
since this statute expressly modifies the provision embodying the "facially 
complete" test for the parol evidence rule." Interpretation, according to this 
statute, is to be based upon evidence of all the circumstances; the parol evi· 
dence rule should not apply. 

Despite the statute a number of California decisions hold that "when 

64. "{IJI is insisted that .•• when the meaning' U 'plaio.'---th2;1 iI. pl~ by the standard of 
me community and of the ordic:uy reader-no deviation an be permitted." 9 WIC~roI\E S .2461. at 
190 (empbasis omitted.) "It is sometimes said th.:t.t if the wo«b of a contract uc plain aDd clear, c:vi· 
dcace of mrrcunding circumstances to aid interpretation is not ;admissible." 3 CollBIN § 54:1. at I(lO. 

6,. S ... '.Il. Wechsler v. G.pitol T,oiIer Soles, Joe., >:10 Cal. App. :d :5'. l, Cal. Rptt. 680 
(ld DUL 196,). 

66. S~" ~.i .• Welb v. Welb.14 Cal. App.::d 449. I69 P..2d 23 (utDist. 1946). 
&,. SH, e.g., Schmidt v. Maceo Conser. Co., I19 Cal. App . .J:Q 717, %60 P...2d .2:30 (ut Din. 1953). 
58. c.u.. COIlE Crv. Pao.\1860 (Wes. 1955). 
6g. c.u.. CoDE Crv. PIa. S 18'56 (We$t 19S5), which embodies the: '''facially comp[ete" theory 

of the parol evidence rule, state5, .. [T] his section docs .aot exclude • . . evidence of the c:lrcumst:1.no:s 
W1dcr which the agreement was made or to which it relatC$, as ddlned in Section 1860 . • • . ~ 

This exception to section [856 has been the subjcct of extended commentary and criticism: "Sec
boD. 1860 lays down a broad rule for interpretation of written instruments •••• No disrincnol1 i.s 
made ••• between writings that :are plain on the b.ce and those which are not. The: distinction is 
.Dot expn:ssly made; it is not impliedly nude. It i5 not even binted or suggested. It has been incorporated 
ill the r;ode sections by judicial decisions, probably illfiuenced by CaILfornia cases before ISj:!: [the 
"feu'in which. the California Code of Civil Procedure was passed) and by decisioru from other juris~ 
diaioos,. wbere .similar sUtute5 did. not exist. The code sccticns are as plain as a pike: staff." ~fcBaine, 
mpn note 6. at 164. "In CalifOloia the: Code l:a..ngw.ge ••• seems to be: radically misunderstood in 
its present bearing. It provides unqualifiedly th.at 'the circwrur.ances UDaer which the imtrumeo[ was 
made' may be shown, for cOllStruing it. But this rule, it iJ !lCIw said. 'can be: invoked to explain an 
ambiguity which appears upoa the face of the: documen[ itself . • . • The ;bove l.imitation 00. the 
Code provision iDVOive5 so radi.ca.l a minpp!iearion of disticct principles ma[ only confusion cao re5ult 
iDlhis Sf4.tc.. .. 5' WIGMOD. § :2.470. at "2.7 11.II (I!rnphasis omitted). 
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language used in a written contract is fairly susceptible to one of two con
structions, extrinsic evidence may be considered to aid the court in ascertain
ing the true intent of the parties .•.. "" These decisions imply that the 
ambiguity must precede the extrinsic evidence; the court must find an am
biguity on the face of the instrument before it may consider e."ttrinsic evi
dence for the purpose of interpretation. 

This judicially made "plain meaning" rule is not consistently applied. 
Some decisions openly question it. "Much can be said," one case declares, "in 
support of the rule that parol evidence is not only admissible to explain an 
ambiguity appearing on the face of the document but is also admissible to 
show that what appears to be a perfectly clear agreement, in fact meant 
something entirely diflerent to the parties."" Other courts avoid the "plain 
mean in g" doctrine with little attempt to rationalize their decisions. In one 
case the party who had opposed admitting e.'ttrinsic evidence in the trial 
court argued on appeal that the trial court had not expressly found the con
tract ambiguous before it admitted e.'ttrinsic evidence. "The complete an
swer to this argument," replied the appellate court, "is that the law does not 
provide how the trial court shall make the required determination of am
biguity."" Apparently a trial court has the choice of making the determi
nation either by looking only to the written instrument or by considering 
atrinsic evidence before actually ruling that the writing is ambiguous." 
Such decisions as this have led to a jumble of confused opinions. The law in 
California prior to 15)68 could hardly be called law at all. 

B. Chief Justice Traynor: Pre-I1}68 Decisions 

In a number of concurring and dissenting opinions Chief Justice Tray
nor made his position on interpretation questions dear soon after he joined 
the California supreme court. Rejecting the premise that e.'ttrinsic evidence 
is admissible only after the contract is found ambiguous on its face," he ar
gued that the main purpose of interpretation is to give effect to the intention 

70. CoIfuu •. Home Sa •. "Loan Ass'D, .05 c.J. App. :zd 86, 96,:2 Cal. Rptr. 817, Sal (ad DUL 
196.). 

,,. Wells •. Well .. 74 Cal. App. 449,456,16<) P.ad al," (",DUL 1946). 
12. Schmidt v. Maceo Consu. Co.. 119 CaL App. ld 717. 730, J.6o P.2d 230, 138 (rst Di.5;t. 19'3). 
73. McRaine bdieYC3 that couns mquendy ende the "pJain meaning" or "ambiguity" test 

in the following way: "Slight ingenuity by counsel will suffice to give ~most aU words a 'suggested 
me:uling' which will cre:l~ an ambiguity on the (ace of the writing. No doubt counsel contending for 
. dlc interpretation his dient bOiS give.o. the writing has in mind the extrinsic bets which he seeks to 
show by parol evidence.. With these £am in mind he '.suggesu' the meaning of dJ.c: writing. The 'sug~ 
restioa'.scc:m.s rusonable to the coun and then the con.clusion is reaclled that an ambiguity .exists. An 
ambiguity having arucnt the way is open for the reception of puol evidenc:e-evidcncc of the faca 
which produced thC' 'suggestion: H McBainC'. trip,." note 6, :II I'''. 

74. Law< v. Fte<d, 5l Cal. ad 5U, l48 P.ad 87), a Cal. Rptr. ,6, (1960) (concurring OpiDioD); 
Universa.l Sales Corp.v. CattEor.nia Presl Mig. Co., ::0 Cal. ::d. is!, 128 P..:d 66,. (194::) (concurring 
opinion}. In each of these eases the majority held that atri.mic eTidence sbould be admitted only 
bcc2we there U .a.D ambiguiry oQ the: face of the instrument. Justice: Traynor eoCl.C'.lr«d in. the re.ruit 
rc:achcd by the majority, but did .I1Q~ join in their re2S0Qing. 
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of the parties at the time of contracting and that this cannot be achieved 
by looking only to the face of the instrument." He asserted that to determine 
the' meaning the contracting parties had attributed to the words, a judge 
must consider the circumstances" in which the written instrument was 
made. To do this the judge must consider extrinsic evidence. H the judge 
docs not, Chief Justice Traynor reasoned, he might attribute a meaning to 
the written instrument that was never intended by the parties." 

When he could not gather a majority to-concur in his attack on the "plain 
meaning" test, Justice Traynor undercut the standard by pointing out that 
the rule which says" ... extrinsic facts are admissible only when a written 
instrument is ambiguous, simply means that the language used by the par
ties must be susceptlble to the meaning claimed to have been intended by the 
parties. itT' 

The phrase, "susceptible to different meanings," had appeared frequent
ly in earlier California cases. For example, an 1895 decision had held that if 
"the language employed be fairly susceptible of either one of .•• two in
terpretations contended for ..• then an ambiguity arises, which extrinsic 
evidence may be resorted to for the purpose of ClCp1aining."" When it used 
the phrase, however, the court in Balfour .v. Fusno Canal & Irrigation Co.'· 
envisioned a procedure diiferent from Chief Justice Traynor's. In Balfour 
the court stated that only the written instrUment should be considered to 
determine whether the words of the writing are susceptible to different in
terpretations." If the judge finds the language of the instrument suscepti
ble to more than one meaning, he may admit extrinsic evidence on the 
point. This procedure is obviously at odds with Justice Traynor's concep
tion of interpretation." For him the meanings to which the language of a 
writing is "susceptible" cannot be determined without considering extrin
sic evidence. 

Justice Traynor's views were made even clearer when, writing for the 
court in I¢"';' he argued that the question is not what meaning appears 
from the face of the instrument alone, but rather whether the pleaded mean-

7S~ [.II,.,. Em.te of Ru.le, 2, Ca.i. :uil? I~2 P.J:d 1003 (1944) (disse.nring opinion). 
16. $« Carbin. mpra nole 4 • .at 16~ describing the "circumstances" :u "the character of the 

subject maUer, the nature of the business. the antecedent otTen; and CClWltc:r offers and the' communic.. 
tioa.s of the parries with each other in. the process of negotiatio.a. the purpcncs of the pWes which 
1hcy expect to realize in the performance of the cantr.lct. .. 

n. Um..",.] S.lcs Carp ••• c.Ji/Qrni. Pr= Mig. Co., ,. c.I. ,d 751, 128 P.u! 665 (194)) 
(concmritlg opinion). 

18. In r~ Estate: ofRuIe, lS Cal.:::d at 2.29 15'l P.ld at ID13 (dissenting opinion). 
19. B.Jfour Y. Fresno c..nal" Irriptio<1 Co., log Cal. >21, 22S, 41 P. 8,6, 871 (1895). 
So. Id . .at22.I?41 P . .arS,.6.. 
8,. /d. ''''S, 4' P. at 811. 
82. In: R~jJ ". Ovmand M«J,ina PrDdum, SS CaL 2d :2.03. 35"9 P.2d :2.'5'T. 10 Cal. Rptr. 819 

(1961), Justice Tr.aynor used BaJjorU", formulatio.a of "susceptibility," bur he did not !tatc whether. 
iD deciding if the written instrument is f.airly $uucptiCHe to two diffcmtt interpretations, the judge 
aced only examine the written instrumc!u or must admit atri.nsic. rndcnee for the pwpo~. He mud· 
dlcd the m.eaning of the phr.ue .:IIDd booughr the majority closet to his poi.nt of view. 
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ing is one to which the instrument is reasonably susceptible." Extrinsic evi
dence must be admitted before this determination can be made, and the 
court will consider the pleaded meanings in light of the extrinsic evidence. 
If the court decides the words of the instrument are reasonably susceptible 
to different meanings, the finder of fact must then determine which mean
ing is to prevail." 

e. Chiq Justice Traynor's 1968 Opinions 

InPadficGas& Electric Co. II. 9. W. Thomas Drayage & Rigging Co." 
and Delta Dynamics, Inc. II. Arioto" Chief Justice Traynor reemphasizes 
points contained in earlier decisions and adds a new dimension to the liti
gation of interpretation cases. Pad{k Gas & Electric involved a contract for 
repair work on the plaintiffs steam turbine. The defendant had agreed in 
the contract to indemnify plaintiff "against all loss, damage, expense and 
liability resulting from •.. injury to property, arising out of or in any way 
connected with the performance of this contract." The plaintiff sued to re
cover damages to the turbine itself caused by the defendant. At the trial de
fendant offered extrinsic evidence, consisting primarily of prior agreements 
between the two parties, to prove that the indemnity clause was intended to 
cover only injury to the property of third parties and not injury to the plain
tiffs property. The trial court stated the contract had a "plain and clear" 
meaning and refused to admit the evidence. The supreme court reversed the 
decision.." 

In Delta Dynamjcs the defendants had agreed to distribute a safety de
vice for firearms that was manufactured by plaintiff. The contract contained 
a clause stating, "Should [the defendant J fail to distribute in anyone year 
the minimum number of devices to be distributed by it .•. this agreement 
shall be subject to termination" by Delta on 30 days' notice. The defendant 
failed to fulfill the terms of the contract and Delta canceled the contract and 
brought suit for damages. At trial the defendant attempted to offer extrinsic 
evidence to prove that the parties intended the cancellation clause to be the 
sole remedy for failure to perform the contract. The trial court refused to 
admit the evidence, and the supreme court reversed." 

In these cases, virrually indistinguishable as they relate to extrinsic inter
pretive evidence, Justice Traynor begins by stating the standard for interpre
tation questions: ''The test c;f admissibility of extrinsic evidence to explain 
the meaning of a written instrument is not whether it appears to the court to 

83. Coos. Bank v.Minderhou~ 6. Cal.,d 3".39' P..:zd ,65. 38 c.l. Rp<r. 505 (1964). 
S4. lit" Estare of Rulc:, 15 c.!. 2d. at 18, 15.2: P..2d at 101 I (dissenting Opinioll)~ 
85. 59 Cal.,d 33.44% P..:zd 6", 59 Cal. Rpt<. 56. (1968). 
86. 59 Cal.,d 525. 446 P.,d 785. 7' Cal. Rp<r. 785 ('968). 
87. 59 Cal.,d at 36. 44% P..,d at 648,69 Cal. RpI!. at 568. 
38. 59 Cal. %d at 5,6. 446 P..:Id at 7S8. 7' Cal. Rp<r ... 788. 
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be plain and unambiguous on its faa:, but whether the offered'evidence is 
relevant to prove a meaning to which the language of the instrument is 
reasonably susceptible."" If the trial judge uses the former standard, Justice 
Traynor continues, "[he 1 ... reflects a judicial belief in the possibility of 
perfect verbal precision ...• This belief is a remnant of a primitive faith in 
the inherent potency and inherent meaning of words."'· Proper interpreta
tion,he concludes, requires that the judge consider extrinsic evidence offered 
by the parties. 

Chief Justice Traynor also indicates that "rational interpretation re
quires at least a preliminary consideration of all credible evidence offered 
10 prove the intentions of the parties."" This statement poses precisely the 
same problem that a similar statement in Masterson v. S£~ presented. 
"Crcrhble evidence" is not equivalent to evidence that conforms to the ob
jective standard which Justice Traynor posits. Extrinsic evidence may be 
credible, yet tend to prove a meaning to which the language of the instru
ment is not "reasonably" susceptible. The parties may simply have attributed 
an unorthodox meaning to a word or phrase in the contract. 

In a footnote to Pacific Gas and Electric," Chief Justice Traynor states 
that a trial court should admit, at least provisionally, all credible evidence. 
He implies that the objective standard he posits is actually a mechanism 
to be used by the court to exclude extrinsic evidence that is unbelievable: 

When objection is made to any particular item of evidence offered to prove the in
tcltion of the parties, the trial court may not yet be in a position to determine wheth
er in the light of all of the offered evidence, the item obi ected to will turn out to be 
admissible ••. or inadmissible. ..• In such case the court may admit the evi
dence conditionally by either r...,rving its ruling on the objection or by admitting 
the evidence subject to a motion to strike." 

Here, as in Masterson, "credibility," rather than an objective standard, ap
pears to be the real criterion for admissibility. However, in Pacific Gas & 
Electric and Ddta Dynamics the implication of Justice Traynor's language 
in Masterson is made explicit: All credible evidence must be at least provi
sionally admitted. 

III. THE IMPACT OF CHIEF JUSTICE TRAYNOR's DECISIONS 

A. Lim£tations on tM Adm£Ssibility of Extrinsic Evidenc~ 

What limitations, if any, has Chief Justice Traynor imposed on the ad
missibility of extrinsic evidence in contract cases? Although he stated in 

89. Pacific G .. " Elcc. Co. v. G. W. Thom .. Drayage" Rigging c", 69 c.l. xI'a, 37. 4+' P~d 
at 6.!4, 69 Cal. Rptr. at 56 •• 

90~ /d. ,a137~ 44% P..2d 2.t 643, 69 Cal. Rptr. 2.t ,63. 
9'. Ii. at 39. 4+' P~d at 645.69 c.l. Rpll'. at 565. 
92.. Paciiic Gas &. Elce. Co. ". G. W. Thomas Draf=lge &: RiggiDg Co., 59 Cal. uI at 40 tl..1. 44:3; 

P~d at 6.!5 0.7. 69 Cal. Rprr. at 565 "'7. 
93. Id. 

• 
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Masterson that no evidence contradicting the written instrument would be 
admitted, the fact that he found no contradiction in that case" suggests 
that this limitation will be narrowl y applied. The parol agreement that the 
grantor's option should remain personal to the Masterson family seemed 
clearly to "contradict" the provisions of the written instrument as tho~ pr()o 
visions are interpreted under California law." Chief Justice Traynor's desire 
to discover the intentions of the parties before the court in Masurson ap
pears to have overridden the restrictions of the test formulated in that very 
case. 

Justice Traynor's reasonably-susceptible-meaning standard for interpre
tation questions has been used in the past by California courts to exclude ex
trinsic evidence, .. but his use of the phrase "credible evidence" in Pacific 
Gas &- Electric and Delta Dynamic; clouds the holdings of the older cases. 
If, as Justice Traynor indicates, the criterion should be whether the evidence 
is credIble, then whether it conforms to the former standard becomes a sec
ondary matter. 

There may be other ways, as sug~sted by commentators, in which re
straints might be placed on the admissibility of extrinsic evidence. In inte
gration cases the court may indulge a presumption, rebuttable only by "clear 
and convincing" proof, in favor of the written instrument." Alternatively, 
an integration clause in a written instrument maybe found to raise a pre
sUmption in favor of the writing as the final embodiment of the parties' 
agreements." Th= modifications, however, are potentially subversive of 
what appears to be Justice T raynor's primary concern: In integration and 
interpretation cases the actual intentions of the parties should be protected. 
An automatic application of any standard or test restricting the admissibility 
of extrinsic evidence makes this objective diflicult to achieve. 

B. The Dissent;: A Conf/ictingSet of Values 

The dissents to Masterson and Delta Dynamics embod y a different set 
of values from those espo~d by Justice Tra ynor. Although the dissents ad
drc:ss themselves to different questions-integration in Masterson and inter
pretation in Ddta Dynamics-their objections to the respective majority 
opinions are very similar. First, the dissenters point out that commercial 
certainty is at the very center of both the "facially complete" standard for the 
parol evidence rule and the "clear meaning" test for interpretation. They 

9 ... Masterson v. SiAc.,. 68 Cal • .ld.n ':28, 430 P.2d at 5'6,,65 Ca.I. Rptr'. at '49. 
9S'. "rIn. c..tifornia] the right of tramferability .ppiies to ;n option to putchaK. unless there arc 

words of lirni.ta.I:i6l1 in the option forbidding iu ~ignment or showing th.u it wu given b:ca.usc of a 
pccu.Iiac trust or confidence reposed in the optionee.." lti. at :l3 .. t, 436 P.2d at 564. 65 CaJ. Rptr. at ,.53 
(d;" .... ;'g opinion). 

96- .$n" ... Imboch v. Schultz"S c.t 2d S,Sdn P.2d 272,2' c.J.Rptr. 160 (1962). 
97~ $u Hale. Sl4fJN .noo: .3:5', at U2. 
98.. For a discussion of this suggorion sec Sweet..nIpN nofC 4. at 1060-6:5'. 
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then argue that Justice Traynor's standards threaten commercial certainty," 
because lawyers for the contracting parties will not know when they have 
a written agreement that will stand up in court·' and will therefore be hin
dered in advising clients. 1O1 Second, the dissenters contend that the influx of 
Cltrinsic evidence increases the chances that the jury will be misled by fraud
ulent testimony or a witness's failing memory.'·' 

These assertions ignore some important points. First, it is far from clear 
that commercial certainty is better protected by the "facially complete" and 
"plain meaning" standards and by the exceptions appended to both these 
tests than by a more flexible approach designed primarily to discover what 
in fact the parties intended.ln California the =eptions to the two rules are 
so numerous and so confusing that contracting parties often have little idea 
how the written instrument will fare in court. ,oa Lawyers are frequent! y un
able to predict accurate! y how these rules will affect a client, because the 
rules' past applications have been so inconsistent. lO

' The net effect of all 
this is a high volume of litigation on these questions.'" 

Second, although a jury may well be misled by fraudulent testimony or 
by a witness's failing memory, this argument is unconvincing. Under Chief 
JiLstice Traynor's formulation the judge is given great discretion in deter
mining what evidence reaches the jury. The judge can and should use his 
discretion to exclude evidence that seems fraudulent or obviously unreliable, 
and to strike such evidence already provisionally admitted."o In addition 
to ruling on the admissibility of evidence, the court possesses the power to 
direct a verdict even after the extrinsic evidence has be-..n admitted'Of or to 
enter a judgment notwithstanding the verdict. Those who criticize the jury 
rarely find comparable fault with the judge;·' 

Furthermore, it is not clear that the jury is as easily misled as the dissent
ers suggest. The jury in any case must weigh the credibility of witnesses, and 
there is little empirical evidence to support the charge that these fact finders 
are gullible.'" 

Finally, even if the "facially complete" or "plain meaning" standards 

99- Masteno.a 1'. SiDe, 68 Cal.. ~ at :131, 436 P.%d al .567, 65 Cal. llptr. at ,,.1 (dissenting opin.
ioD). 

'00. Delta Dynamics, lJ!c. •• AriDto, 59 Cal •• d at '32, «6 P.2d .. 789, 72 Cal. l'.plr. at 189 (d~
Knting opinioD). 

101. Id. 
J02. Mastcrso.Q v. Sine, 68 Cal 2d at: 231. 436 P.~d at 571, 6S Cal. Rptr. at: S5'5' (disseDting 

opiDioD). 
103. See Sweet.supPlJ DOte 4. at 1045-47. 
'.4- /01. 
JOS. S«id. at 1047. 
106. Su text accompanying Jl()(e 93 mpm. 
'01. $ .. 3 Coum I ,8"" 450.,1. 
Ic8. "1f the parties were allowed to put in .averments c:xtraDCCIUS to the writing. it must go to the 

jury, .aod there WlS DO telling wha, the jury migh' do; bu, if the judga took aclwivc: clurge, they 
c:ould better control t:he ~tuat.ioD. .. 9 WIGll4:OU i 24:2.6, at 86. 

log. S« Sweet,JlI:;pnI' note.., at lOSS. 

• 
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do promote commercial certainty, the costs of commercial certainty may 
be unacceptably high. In an era dominated by contracts of adhesion, un
equal bargaining strengths, and a profusion of liability-limitation clauses, 
the results of a mechanistic protection of the written instrument are often 
harsh and unjust.no 

Thw, the dissenters' objections to the Traynor opinions are unconvinc
ing. Judges, according to Chief Justice Traynor's formulation, will playa 
critical role in controlling the impact of extrinsic evidence. Judges, histor
ical1y. have not been insensitive to the need for a measure of stability and 
c:crtainty in commercial transactions. Even if the entire litigation of integra
tion and interpretation cases were placed before the jury, it is hardly clear 
that such an event would precipitate the demise of commercial certainty. 

IV. CoNCLUSION 

Chief Justice Traynor has signi1i.cantly narrowed the scope of the parol 
evidence rule's operation while leaving a considerable amount of control in 
the hands of the judge. In integration cases the judge determines whether 
the written instrument is an integration of the parries' agreement; in inter
pretation cases he decides whether, in view of the extrinsic evidence, terms 
in the written instrument are susceptible to more than one meaning. In 
either ease the judge's measure of control, together with his power to direct 
a verdict, is ample to protect the legitimate interests of "commercial certain-
ty." . 

The thrust of Justice Traynor's opinions is clear. He wants the inten
tions of the contracting parties to be protected. The decisions, however, rep
resent the outer limits of what the California supreme court can do. It is 
time for the California state legislature to step in and rid the California 
Codes of the confusion for which they have become legendary. The provi
sions concerning parol evidence should either be rewritten or amended to 
conform to Chief Justice Traynor's three opinions. 

W. Rkluzrd Wm, Jr. 
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The Parol Evidence Rule 

§32.1. Parol Evidence Rule-Its Meaning in General 
§32.2. Extrinsic Evidence of Collateral Term or Agreement-Admissibility 

Dependent on Whether Written I nstrument Constitute, an 
Integration-Te.t of Integration 

§32.3. Extrinsic Evidence To Interpret or Explain Meaning of a Written 
Instrument-TeS! of Admissibility 

§32.4. Procedure To Be Followed When Parol·Evidence·Rule Objection Is 
Made to Proffered Extrinsic Evidence 

§32.5. Extrin5ic Evidence To Prove that Writing Is Invalid or, 
Unenforceable 

§32.6. Extrinsic E vidence To Prove Subsequent Modification of Written 
Agreement 

S3'2.7. Extrinsic Evidence To Prove that a Deed, Absolute in Form, Was 
Intended To Transfer Security Interest Only 

§32.8. Extrinsic Evidence To Prove that, Party to a Written Contract Acted 
a. Agent for Disclosed or Undisclosed Principal 

§32.9. Extrinsic Evidence To Contradict a Written Agreement-Offercd in 
Action Between Party to the Agreement and Stranger 

§32.1. Parol Evidence Rule-Its Meaning in General 

RULE: The parol evidence rule makes inadmissible 
extrinsic evidence, oral or written, offered to affect 
a written instrument, such as a contract, deed, or will, 
if 

(a) the written instrument has become integrated by 
the parties having intended to supersede all other prior 
or contemporaneous negotiations and understandings, 
and to constitute the written instrument as the final, 
complete, and exclusive embodiment of their agree
ment; and 

(b) the extrinsic evidence will vary, add to, or con
tradict the terms of the written instrument. 

565 
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AUTHORITY: Weistnburg v Thomas (1970) 9 CA3d 961, 89 CR 113; 
ExchequtT Acceptance Corp. v Alexander (1969) 271 CA2d 1, 76 CR 328. 

COMMENT: Parol evidente rule one oj subs/anlive law. The parol evidence 
rule makes inadmissible extrinsic oral or written evidence that will 
vary, add to, or contradict a written instrument that the parties have 
adopted as their final, integrated agreement. This is not a rule of 
evidence, but is a rule of substantive law. It is not a rule of evidence, 
because it is not concerned with methods of proving contested issues 
of fact. It is a .rule of law, because the written instrument is held 
as a matter of substantive law to be the agreement of the parties. 
Extrinsic evidence is excluded by the parol evidence rule as being 
legally irrelevant. 

Parol ",idente rule applies only to Integra/ed, finalized, writttn inslrumtnt 
or instrummts. The parol evidence rule comes into play only when 
the parties have adopted a writing or writings as their final and 
complete agreement. An integration is the writing or writings so adopt
ed. It follows that once such integration occurs, the parol evidence 
rule bars any evidence from a party to the agreement that would con
tradict, add to, or vary the written instrument as the parties' agreement. 

Parol ",idenu rule limittd to contractual type documtn/s. The essence of 
the parol evidence rule is that two or more parties have put their 
agreement into a final writing. Writings not contractual in nature, 
such as receipts, infonnai memoranda, or letters, are obviously not 
designed to constitute the final embodiment of an agreement. The 
rule does, however, apply to a will as a formal document, although 
noncontractual in nature. . 

IUustrations: 
(1) (Wn·tltn agmmmi for a ntW corporation to haue an option 

to purchase difendant's property-parol ",idente offmd to proo" that 
individuals, rather than corporation, WtT, to have the option) A sues 
X for breach of contract. The contract is a written, land
development, joint venture agreement that provided that A 
and X were each to purchase 55000 worth of stock in a corpora
tion to be formed, and that the corporation would be granted 
an option to purchase land owned by X. A introduces oral 
testi,mony that A and X had agreed at the time the joint 
venture agreement was signed that X's land waS to be conveyed 
to A and X as individuals instead of to a corporation and 
that A and X would each contribute one-half of whatever the 
joint venture might require, instead of the 55000. stock pur
chase. X moves to strike A's oral testimony after having first 
made a parol-evidence-rule objection. X's motion should be 
granted and A's oral testimony stricken. (See Weisenburg o' Thom
as, supra.) 

\ 
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lllustration (1) is a typical example of the operation of the parol 
evidence rule. The parties have signed a formal, joint venture, land
development contract. A's testimony as to the oral agreement varies 
with and contradicts the written instrument in two particulars. The 
alleged oral agreement that A and X as individuals were to be the 
purchasers of X's land contradicts the written term that a corporation 
was to purchase the land. Also, the aIleged oral agreement that A 
and X each would contribute one half of whatever the joint venture 
required contradicts and varies the written term that A and X each 
would contribute $5000 by purchasing stock in the corporation to 
be formed. 

In Wtistnburg v Thomas, supra, from which Illustration (I) is taken, 
the trial judge admitted the oral testimony, holding that the parties 
had contracted in accordance with the oral testimony. The appellate 
court held this to be error, because the extrinsic evidence clearly varied 
and contradicted the terms of the written agreement, in violation 

. of the parol evidence rule. The Wtisenburg case, decided in 1970, is 
significant because it is a good demonstration of the fact that the 
·parol evidence rule still has vitality, in spite of recent decisions that 
will be considered in subsequent sections of this chapter. 

(2) (Parol (Vidence rule hdd applicable to malet a declaration Insuf
ficient to pr,"ent a summary judgment) A, X, Y, and Z open an 
escrow with an escrow company and sign separate instructions, 
providing that A wiIl purchase for 520,000 an unsecured note 
with a balance of 522,000 owed to X from B, and that Y 
and Z agree to include as security for the note being purchased 
by A second trust deeds on the homes of Y and Z. The second 
trust deeds are deposited in escrow and A· deposits S20,000 
and consents to a disbursal on conditions that are subsequently 
violated. The escrow never closes. Y and Z seek return of their 
documents. A sues X, Y, and Z for specific performance and 
for declaratory relief that the two trust deeds in escrow be 
delivered to him as security for the unsecured note he bought. 
A files a motion for summary judgment and Y and Z file 
declarations in opposition, stating that they had no intention 
of guaranteeing B's note with their trust deeds and that A 
had not made a purchase of this note but had made a loan 
of $20,000 to X. A moves to strike the declarations of Y and 
Z as being precluded by the parol evidence rute. The declara
tions should be stricken and A's motion for summary judgment 
granted. (See ExchtqutT Acceptance Corp. v Alexander, supra.) 

Illustration (2) is another classic example of appJic,!-tion of the parol 
evidence rule. Here, instead of one written instrument, there are sever
al. But an integration may consist of several writings instead of one. 
A transaction that involves an eSCrOW and execution of escrow instruc
tions frequently results in several documents, because each party may 
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sign a separate escrow instruction. In the illustration, Y and Z seek 
to controvert the express terms o( the escrow instructions by declaring 
that they had intentions to the contrary. In Exchequer Acceplance Corp., 
from which Illustration (2) is taken, the court held that such a declara
tion created no triable issue, because it was in violation of the parol 
evidence rule and, hence, the purchaser of the note was entitled to 
surpmary judgment. 

§32.2. Extrinsic Evidence of Collateral Term or 
Agreement-Admissibility Dependent on 
Whether Written Instrument Constitutes an 
Integration-Test of Integration 

RULE: Extrinsic evidence of a term or agreement 
collateral or additional to, but not contradictory of, 
an express provision of a written instrument, is not 
made inadmissible by the parol evidence rule if it is 
shown that the written instrument was not intended 
by the parties to constitute an integration or final com
plete expression of their agreement, in that such collat
eral or additional term or agreement 

(a) is one that might naturally be made as a separate 
agreement by parties situated as were those executing 
the written instrument; or 

(b) is not one that, if made, would certainly have 
been included in the written instrument. 

AUTHORITY: Masterson u Sine (1968) 68 C2d 222,65 CR 545; Bimur 
D Bollts (1971) 20 CA3d 635, 97 CR 846; Coasl Bank v Holmts (1971) 
19 CA3d 581, 97 CR 30; Salyer Grain & Milling Co. v Henson (19iO) 
13 CA3d 493, 91 CR 847. 

COMMENT: DijJiculty in de/mmning whether parlits have inttndtd a writing 
tD conslitult an inttgration that will bar extrinsic proof of additional or colla/eral 
ttrmS or agr"mtnls. The essence of the parol evidence rule is that the 
parties have adopted a written instrument as the final and complete 
expression of their agreement. An integration is the instrument adopt
ed. If they have not so adopted the writing, there is not an integration 
and the parol evidence rule does not come into play to bar extrinsic 
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evidence of prior or contemporaneous additional or collateral agree· 
ments that vary, alter, or add to a written instrument. 

When one party to a written instrument is claiming an integration 
and the other is disavowing it, what test is the trial judge to apply 
to determine the question. of integration, in order to rule whether 
the parol evidence rule is applicable? This is still a plaguing and 
somewhat unclear area of the law. 

At one time the courts applied a "face-of·the·document" test, which 
emphasized looking solely at the writing itself for the answer to the 
question. In Masin-son v Sine, supra, the California Supreme Court 
turned away from this narrow, artificial doctrine and adopted a 
broader rule based on trustworthiness of the evidence. In turning away 
from the face-of-the-document test, JJaslmon follows an underlying 
theory that evidence of oral collateral agreements should not be ex
cluded if there is no real danger that the trier of fact is likely to 
be misled. 

The Reslalmuot of Conlracts Itst and the Uniform Commn-cial Code test. 
The Mastn-son case applied two tesls for determining trustworthiness 
of evidence as to an integration. One test is from the Restatement 
of Contracts, which permits evidence of an oral collateral or additional 
agreement if it is the kind of agreement that might naturally be made 
as a separate agreement by parties situated as were those to the written 
instrument. See RESTATEMEST OF CONTRACTS, §240( I )(b). 

The second test, from the Uniform Commercial Code, would ex
clude extrinsic evidence of an additional or collateral agreement only 
if the agreement is the kind that, if agreed upon, would cn-Iainly have 
been included in the written instrument. See Com C §2202. 

Masterson rule pnomits proof of oral collateral agreement that contradicts 
a lnom oj a' written instrument which is presumed or implied by law. The 
two tests set forth in Masterson are not broad enough to permit proof 
of an oral agreement that contradicts an express provision of a written 
agreement. Since this result seems obvious, there is no rational basis 
for the hue and cry that Mastn-son has done away with the parol 
evidence rule. 

However, in j\Jasterson, the court did hold that under the tests adopt
ed, evidence of an oral additional agreement could be introduced 
to ccntradict a term of a written instrument which is implied or pmumed 
by law. In lvlaslman, a deed contained a reservation of an option 
to the grantor to purchase the property. The law presumes the exist· 
ence of a term making such an option assignable. The parol evidence 
rule was held not to preclude evidence of a collateral oral agreement 
that the option was to be nonassignable, even though this rebutted 
a term that the law would otherwise presume. 

Factors 10 be considn-ed in applying the Masterson v Sine tests for absence 
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of integration. There are no definitive guidelines to make simple the 
process of determining the absence of integration under the Masttrson 
rules. Each case must be decided on its own factual situation. Certain 
principles, however, are emphasized in Alasttrson. One is that the more 
formal the written instrument, the more likely it is that collateral 
terms would be made separately. Certain formal documents, such as 
d~ds, do not lend themselves to incorporation of additional terms. 
A second principle is that in a family transaction it would be more 
natural to make collateral agreements outside of a written instrument 
than it would be in an arm's-length transaction between strangers. 

Euidenc. that the tn'al judge should examine in detmnining the question 
of integration. Mastmon indicates that the judge cannot limit himself 
to examination of the written instrument in order to determine 
whether the parties ha"e intended an integration. The judge must 
look at three elements: (1) the written instrument, (2) facts and 
circumstances surrounding the preparation and execution of the writ
ten instrument, and (3) evidence of the collateral agreement. 

Caveat: No magic palh 10 corrtct ruling in applying Masterson lests to 
detmnine whethtr a wn'lttn instrwntnl dots, or dots not, constitute an integration. 
The Restatement of Contracts test and the Uniform Commercial Code 
test, adopted by }.,fasterson in place of the face-of-the-document test 
for deciding whether a written instrument constitutes an integration, 
still do not provide the trial judge with a magic formula to ensure 
a nonreversible ruling on application of the parol evidence rule. A 
judge may believe that an oral collateral agreement is one that the 
parties might naturally make as a separate agreement, to cause the 
parol evidence rule to be inapplicable, but the appellate court may 
disagree. The Masttrson formula is one on which reasonable minds 
may well differ in its application to the same facts. Hence, the trial 
judge must simply attempt to use sound and reasop.able judgment. 

Illustrations: 
(1) (A written hauling contract imposed a duty on defendant 10 

maintain cerlain types of insurance-defendant sub 10 prove oral agru
ment by plaintiff 10 carry an addilional I}'pe of insurance) A, a farmer, 
and X, a trucker, entered into a written contract under which 
X was to haul potatoes for A in semitrailers furnished by A. 
X was to use his truck· tractor equipment with A's semitrailers. 
The contract provided that X was to carry public liability 
and property damage insurance in stated amounts and work
men's compensation insurance. Y, X's employee, was hauling 
a' load of A's potatoes and had an accident due to his own 
negligence. The accident caused damage to A's semitrailer and 
its load of potatoes. A sues X for this damage. X introduces 
evidence that, at the time of execution of the written contract, 
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A orally agreed to carry at his expense insurance for any dam
age to his vehicles or their contents, and not seek to hold X 
responsible for any such damage due to negligence on the part 
of X or his employees. A moves to strike X's evidence after 
having made a parol-evidence-rule objection. A's motion should 
be granted and X's evidence stricken. (See Salytr Crain & Mill
ing Co. D Hmson, supra.) 

In Illustration (I), X seeks to prove an additional oral agreement 
between him and A, which would be a good defense to A's lawsuit. 
Using the ~fasttrson formula, is evidence of the oral agreement preclud
ed by the parol evidence rule? Is the oral agreement proffered by 
X one that A and X might naturally make under the circumstances? 
The answer seems clearly to be "no." The written contract covered 
three types of insurance-public liability, property damage, and work
men's compensation. Since insurance was a subject treated in detail 
in the written contract, it would not have been natural for the parties 
to have made a separate, oral agreement pertaining to another type 
of insurance. 

Under the Uniform Commercial Code test, the oral agreement, if 
made, is one that would ctr/ainly have been placed in the written 
contract. Applying the Mas/man formula, A and X intended their 
written contract to be a final expression of their agreement. Hence, 
the contract constitutes an integration, and the parol evidence rule 
bars proof of an oral agreement that would add to the terms of the 
written contract. This was the holding on substantially similar facts 
in Salyer Crain & Milling Co., supra. 

(2) (Maktr of promissory nolt sttks 10 PTODt thai payu orally prom
isrd 10 canal Iht nolt if Iht maktr los/ his security on a nolt payablt 
/0 him) B owes A and X 55000 each on past due, unsecured 
loans. X executes a promissory note to A for S5000, payable 
one year from date. X's note to A is accepted by A in payment 
of B's indebtedness to A. B executes a 510,000 note [0 X to 
cover his indebtedness to X, and executes in X's favor a second 
trust deed on commercial property [0 secure the 510,000 note 
to X. At the time of this three-way transaction between A, 
B, and X, B was attempting to sell the commercial property 
to payoff his indebtedness to both A and X. When X's note 
to A becomes due by its terms, the first trust deed holder has 
foreclosed on B's property and wiped out X's second trust deed 
security. A sues X to recover on X's note to A. As a defense, 
X introduces evidence that at the time he executed his note to 
A, A orally agreed that he would demand payment on X's note 
only if B was able to sell his property for enough to pay olf 
the $10,000 note to X, and that A would cancel X's note if the 
first trust deed holder foreclosed on B's property and wiped out 
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X's second trust deed. A moves to strike X's evidence, after having 
first made a parol-evidence·rule objection. A's motion should be 
granted and X's evidence stricken. (See Coast Banlc v Holmes, supra.) 

In Illustration (2), by applying the Masterson formula, is there proof 
of a nonimegralion to permit evidence of a collateral or additional 
agreement along with the promissory note? There is a formal instru
ment-a promissory note-that does not lend itself to inclusion of 
collateral terms, such as X seeks to prove. But in the Coasl BanJc 
case, from which Illustration (2) is drawn, the court held that none 
of the Mastmon court's observations should be considered a disapproval 
of the long-settled rule that, in the absence of fraud, mistake, lack 
or failure of consideration, or nonoccurrence of a condition precedent, 
a prior or contemporaneous oral agreement that a promissory note 
is not to be payable according to its terms, is barred from proof 
by the parol evidence rule. In Illustration (2), the note called for 
payment one year from its date. The proffered oral agreement of 
no payment at all, required on the happening of a condition sub
sequent, contradicts an express term of the note. The Coast BanJc court 
is correct in holding that the Masterson formula for determining 
whether the parties have made their writing an integration was not 
intended to abolish the parol evidence· rule by permitting proof of 
an oral agreement that contradicts an express term of a written in
strument. 

(3) (Evidence offered of an oral agrttment for a payment date oj 
a promissory note which contradicts a payment date contained in the 
nole through implication of lat!!) A, a brother of X, lends X 55000, 
and X executes a promissory note in A's favor for this sum. 
The note is a printed form note with a blank space for insertion 
of the payment date. No payment date is inserted in the note. 
A sues X for nonpayment of the note two years after the date 
of its execution, having made a demand for payment prior 
to filing suit. X introduces evidence that at the time of the 
loan and note transaction, B, the father of A and X, was 
seriously ill and not expected to live for more than six months; 
that A and X were B's only heirs; that A and X orally agreed 
that X would not be obligated to pay this note until B died 
and X received his share from B's estate; and that B had 
recovered from his illness and was still alive. A moves to strike 
X's evidence after having first made a parol-evidence-rule ob
jection. A's motion should be denied and his parol-evidence
rule objection overruled. (See Birsner u Bolles, supra.) 

Can Illustration (3) be distinguished from Illustration (2)? Yes. Tn 
Illustration (2), the payment date of the note is expressly set forth. 
In Illustration (3), no payment date is stated in the note, but in 
such a case the law implies a term of payment on demand. The 

\ 
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proffered evidence in Illustration (3) contradicts an implied term of 
the written instrument rather than an e.tpuss term, which is the case 
in Illustration (2). How can this produce a different result, insofar 
as the parol evidence rule is concerned? 

In Sapin v Secun'ty First Nat'l Bank (1966) 243 CA2d 201, 52 CR 
254, the court held that "payment on demand," as a term of a note 
implied by law, could not be contradicted by evidence of an oral 
agreement by reason of the parol evidence rule. But in Birsner v Bol/f!, 
supra, the court held that Mastmon had impliedly overruled the Sapin 
case and that evidence was admissible to establish that such a promis
sory note was not intended to constitute an integration and, hence, 
evidence of a collateral oral agreement fixing a date for payment 
contradictory of the demand term implied by law was not barred 
by the parol evidence rule. 

In Birsner, in which the facts are substantially similar to the hypo
thetical facts in Illustration (3), the court emphasizes the facts of 
a family transaction in place of a commercial or arm's-length deal, 
and a formal document-a note-that does not lend itself to inclusion 
of collateral agreements. The court concludes that the facts are similar 
to those in "'Iasterso,., and that the collateral agreement proffered in 
evidence is the kind that might naturally be made in a separate agree
ment by parties situated as were those to the loan and written in
strument-the note-and that the case is not one in which the parties 
would certainly have included the collateral agreement in such note. 

§32.3. Extrinsic Evidence To Interpret or Explain 
Meaning of a Written Instrument-Test of 
Admissibility 

RULE: Extrinsic evidence offered to interpret or 
explain the meaning of a written instrument is not 
made inadmissible by the parol evidence rule if 

(a) the wording of the written instrument, in light 
of all the circumstances shown by such extrinsic evi
dence, is reasonably susceptible to the meaning or in
terpretation contended for by the party-proponent of 
the extrinsic evidence; and 

(b) even though on its face the written instrument 
appears not to lend itself to the meaning' contended 
for by the party-proponent of the extrinsic evidence, 
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because of its seemingly plain and unambiguous lan
guage. 

AUTHORITY: Estate if Cohen (1971) 4 C3d 41, 92 CR 684; Tahoe 
Nat'l Bank D Phillips (1971) 4 C3d 11, 92 CR 704; Gribaldo, Jacobs, 
JOtUS & Associates" AgTippina Vmicherunges A. G. (1970) 3 C3d 434, 
91 CR 6; Delta DyTUJ1'l!ics, Inc. v An'olo (1968) 69 C2d 525, 72 CR 
785; Estate if Russell (1968) 69 C2d 200, 70 CR 561; PG&E v G. 
W. Thomas Drayage & Rigging Co. (1968) 69 C2d 33, 69 CR 561; 
Aetna Lift Ins. Co. v Carttr (1969) 269 CA2d 28, 74 CR 667. 

COM}..1ENT: Parol evidence rule not a bar to extn'nsic evidence offtred to 
explain or interpret t~t meaning if a written instrument, even though tn'al judge 
considers the instrument to be plain and unambiguous on its face. The Califor
nia Supreme Court has embarked on a more liberal approach to the 
parol evidence rule in a second type of situation, exemplified by the 
PG&E case, supra. There the court lays down the rule that the test 
of admissibility of extrinsic evidence to explain the meaning of a 
written instrument is not whether it appears to the trial judge to 
be plain and unambiguous on its face, but whether the extrinsic 
evidence is relevant to prove a meaning to which the instrument's 
wording is, reasonably susceptible. This doctrine of admissibility of 
extrinsic evidence to explain the meaning of words in a written in
strument attempts to give effect to the meaning intended by the parties, 
although the average person would not expect such words to have such 
a special meaning. And this principle of interpretation is not limited 
to words in an instrument that by trade usage have a particular meaning. 

Extrinsic evidence to explain meaning if wording of an instrument applicable 
when such wording is fairly susceptible to two different interpretations. The 
parol-evidence-rule problem arises because each of the parties to an 
instrument is contending for a different interpretation or meaning 
of the same words. One party will contend for an interpretation that 
appears to follow from the seemingly unambiguous wording. The other 
party, who seeks to prove a different meaning through introduction 
of extrinsic evidence, will contend that the parties intended a <pte/al 
meaning in using the same seemingly unambiguous wording. The 
PG&E rule thus comes into play whenever the wording of the written 
instrument, considered in light of all the circumstances shown by such 
extrinsic evidence, is reasonably susceptible to each of the two interpre
tations contended for by the parties. 

Illustrations: 
(1) (Evidence of convtrsations at the time a distribution sales C07l

tract was negotialtd-offered to prove that a termination clause was 
in/ended /0 mean that seller's right to terminal< contract was seller's 
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~:r,lusiv~ r~mtdy) A developed a trigger lock for use in firearms 
and entered into a written, five-year distribution contract with 
X. The contract provided that X was to sell not less than 
50,000 units the first year and 100,000 units in each of the 
four succeeding years, and that if X failed to sell the quantity 
specified in any year, A could terminate the contract on 30 
days' notice. X sells only 15,000 units the first year and A 
tenninates the contract by giving the requisite notice. A then 
sues X for damages for X's failure to meet the first year's 
quota. X introduces evidence of conversations between A and 
X, at the time the contract was negotiated, to establish that 

. the parties intended the tennination clause to mean that A's 
right to terminate the contract was his exclusive remedy for 
X's failure to meet the annual quota. A moves to strike X's 
evidence, after having made a parol-evidence-rule objection. 
A's motion to strike should be denied. (See Dtlla Dynamics, 
Int:. v Ariolo, supra.) 

In D~lta Dynamics, from which Illustration (1) is drawn, the trial 
judge had sustained a parol-evidence-rule objection to defendant's 
proffered evidence. This was held to be error under the PG& E rule, 
the court expressing the view that the termination clause was reason
ably susceptible of the meaning contended for by plaintiff-that it 
simply excused plaintiff from further performance under the con
tract-but that it was also reasonably susceptible of the meaning 
contended for by defendant-that it was to be· plaintiff's exclusive 
remedy for defendant's failure to meet the quota in any year. 

There was a strong dissent in pella Dynamics (69 C2d at 530, i2 
CR at 788), in which the majority view was characterized as a "course 
leading toward emasculation of the parol evidence rule." Subsequent 
cases applying the rule of PG& E and Della Dynamics, Inc. indicate 
that the dissenter's fear that this rule will result in eventual emascula
tion of the parol evidence rule is groundless and premature. 

(2) (Exlrinsic widenet ojJmd to provt mtaning of words used by 
dutdml in will) B dies, having executed a holographic will that 
reads, "I leave everything 1 own real and personal to X and 
Y." A, an heir at law of B, files a petition for determination 
of heirship, claiming that Y is a dog and that, since dogs may 
not take under the Probate Code, the gift to Y is void and 
goes to A as B's sole heir at law. X admits that Y is a dog, 
but introduces evidence that it was B's intention that she not 
die intestate and that she intended by her will that X should 
get the entire estate and was to use some portion to take care 
of her dog. The evidence introduced by X consists of B's ad
dress book, in which she stated she didn't w'ant any heir of 
hers to receive anything, an undelivered quitclaim deed to X, 
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and B's oral statements to him that if anything happened to 
her, he was to take care of Y, her dog. A moves to strike 
X's evidence, after having made a parol-evidence-rule objec
tion. A's motion should be granted and X's evidence stricken. 
(See Estate of Russell, supra.) 

Illustration (2) deals with a will and the parol evidence rule. A 
will is subject to the same application of the parol evidence rule 
as is a contract or ·deed. Thus, if proffered extrinsic evidence estabC 

lishes that the wording of a will is reasonably susceptible of the mean
ing contended for by the proponent of the evidence, the extrinsic 
evidence is not barred by the parol evidence rule. The admissibility 
rules for extrinsic evidence offered to establish the meaning of written 
instruments, such as contracts and deeds, set forth in the PG& E and 
Delta Dynamics cases, are made equally applicable to wills by Estate 
of Russell, supra. In Russell, from which llIustration (2) is taken, the 
court held that decedent's will was Mt reasonably susceptible of the 
construction urged by the proponent of the extrinsic evidence-that 
decedent intended to give proponent her entire estate so that he could 
use a portion to take care of her dog. The parol evidence rule makes 
such extrinsic evidence inadmissible as being legally irreleuant, because 
the instrument is not reasonably susceptible of the construction or 
meaning for which the evidence is offered. 

(3) (Extrinsic evidence offirtd to establish that an "Assignment-of
Rents" document was intended as an equitable mortgage) The A Bank 
lends X, a homeowner, $25,000, and X executes a promissory 
note made payable on a date certain. He also executes in favor 
of the A Bank a document produced by the bank, entitled 
"Assignment of Rents and Agreement .Not To Sell or En
cumber Real Property." This document contains no words of 
hypothecation but, on its face, is an agreement by X not to 
sell his home or permit any liens to be placed on the property. 
X defaults on the note, and the A Bank sues X on the note 
and also to have the" Assignment-of-Rents" document declared 
an equitable mortgage of X's home and foreclosed. The bank 
introduces extrinsic evidence that the parties intended the doc
ument to constitute a mortgage on X's home, and that the 
bank had X execute this document instead of a deed of trust 
because the escrow had to close within a time period that 
did not allow for a proper title search for purposes of a trust 
deed. X makes a motion to strike the A Bank's evidence, after 
having made a parol-evidence-rule objection. X's motion should 
be granted and the A Bank's evidence stricken. (See Tahoe Nat'l 
BanJc u Phillips, supra.) 

Illustration (3) is taken from the Tahoe Nat 'f Bank case, in which 
the trial judge admitted plaintiff's extrinsic evidence, held that the 
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panics intended the document to be an equitable mortgage, and 
decreed foreclosure on defendant's home. This was held to be error 
by the Supreme Court, which decided that the document was not 
reasonably susceptible of the meaning urged by plaintiff, after giving 
due consideration to the extrinsic evidence. In the TahG' ,Vat'l Bank 
case the court used two principles of interpretation in determining 
that the instrument was not reasonably susceptible of the meaning 
urged by the proponent of the extrinsic evidence. One principle was 
that any ambiguities in the instrument must be construed against 
the bank because it was in the superior bargaining position and select
ed the instrument. The second principle' was whether the construction 
contended for by the lender violated the borrower's reasonable expec
tation. 

A dissent in the Taho. Nat 'f BanJc case (4 C3d at 24, 92 CR at 
714) criticized the majority for attempting to distinguish a prior case, 
which had held that a very similar instrument issued by a bank was 
capable of being construed as an equitable mortgage. This was the 
case of Coast Bank v Minderhout (1964) 61 C2d 311, 38 CR 505. There 
is much to be said for the dissent, as there is little to distinguish 
the two cases factually, and yet opposite results are reached. 

Caveat: No definitiu. tut to guid. tn'al judg. in deciding whether a written 
instrument is reasonably susceptible oj two inurprttations. Tahoe Nat'/ Bank 

, points up the difficulty in analyzing extrinsic evidence and the written 
instrument, and then deciding whether the instrument is reasonably 
susceptible of two meanings. The problem is difficult because there 
are no definitive guidelines to govern each case. The seeming inconsist
ency between the Tahoe ,Vat '/ Bank case and the Coast, BanJc case 
illustrates the fuzziness and lack of precision in this area of application 
of the parol evidence rule. 

But at least one point looms perfectly clear from TahfM ,Vat '/ Bank: 
that admission of extrinsic evidence on the question of the meaning 
of a written instrument does not necessarily compel a finding that the 
instrument is reasonably susceptible of the meaning advanced by the 
proponent of the evidence. This was the result in Gribaldo, Jacobs, 
Jones & Associates u Agrippina Versichmmges A. G., supra, in which was 
admitted extrinsic evidence of conversations between insured and in
surer and letters back and forth, before and after an errors-and-omis
sions insurance policy was issued, to determine the question of the 
policy's meaning. The court held that the extrinsic evidence did not 
change the interpretation of the policy, which resulted from the word
ing of the policy itself without reference to credibility of the extrinsic 
evidence. 

In Estate oj Cohen, supra, a husband and wife created a trust of 
their community property. Upon the wife's death, the question arose 
whether the trust terms created a life estate in the surviving husband 
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or a fee interest. Relying upon PG&E and Delta Dynamics, both the 
trial court and the court of appeal held that extrinsic evidence of 
conversations between husband and wife, relative to their intent when 
the trust was created, indicated that the trust wording was reasonably 
susceptible of the two interpretations. The Supreme Court disagreed, 
holding that the trust instrument created a life estate in the survivor 
and was not reasonably susceptible to .any other meaning. Hence, the 
extrinsic evidence became inadmissible, because of the parol evidence 
rule, which made such evidence legally irrelevant. 

But in Aetna Lift Ins. Co. u Carter, supra, a life insurance policy 
set forth the beneficiary by name and then added "Related to me 
as Administrator and Executrix of my WilL" Did this entitle the 
beneficiary to take in a personal capacity or in her capacity as execu
trix only? It was held that the policy was reasonably susceptible to 
the two meanings, and that the extrinsic evidence' to establish that 
the insured intended the beneficiary to take in a personal capacity 
was not barred by the parol evidence rule and became persuasive 
as to proper interpretation of the policy. 

§32.4. Procedure To Be Followed When 
Parol-Evidence-Rule Objection Is Made to 
Proffered Extrinsic Evidence 

RULE: When extrinsic' evidence is offered to es
tablish an oral agreement collateral or additional to 
a written instrument, or to prove a particular meaning 
of a written instrument, and a parol-evidence-rule ob
jection is made to the admissibility of the extrinsic 
evidence, the court should determine its admissibility 
in accordance with the following procedure: 

(a) Such extrinsic evidence should first be admitted 

(i) either provisionally or conditionally, reserving 
a ruling on the objection until after the evidence 
has been introduced and its admissibility consid
ered; or 

(ii) subject to a motion to strike after the evidence 
has been introduced and its admissibility consid
ered. 
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(b) The court should then consider the written in
strument in light of all the circumstances shown by 
the extrinsic evidence, to determine whether the evi
dence is admissible under the Rule of §32.2 or that 
of §32.3, whichever is applicable. 

(c) If the court determines that the extrinsic evi
dence is inadmissible under the test of admissibility 
stated in the appropriate Rule, the parol-evidence-rule 
objection should then be sustained if the initial ruling 
was to reserve ruling, or the extrinsic evidence should 
be stricken if the initial ruling was to admit such evi
dence subject to a later motion to strike. 

(d) If the court determines that the extrinsic evi
dence is admissible under the test of admissibility stat
ed in the appropriate Rule, the paroI-evidence-rule 
objection should then be overruled if the initial ruling 
was to reserve ruling, or the motion to strike should 
be denied if the initial ruling was to admit such evi
dence subject to a later motion to strike. 

AUTHORITY: Gribaldo, Jacobs, Jones & Associates v Agrippina Vmich
mmgts A. G. (1970) 3 C3d 434, 91 CR 6; PG&E v G. W. Thomas 
Drayage & Rigging Ca. (1968) 69 C2d 33, 69 CR 561. 

COMMENT: Because the "face-of-the-document" test for determining 
whether a written instrument constitutes an integration, or whether 
the instrument is ambiguous in order to permit introduction of extrin
sic evidence, is no longer acceptable law, it follows that the trial 

. judge is unable to rule on a parol-evidence.rule objection to proffered 
extrinsic evidence without knowing what the evidence is. In PG& E 
D G. W. Thomas Drayage & Rigging Co., supra, the court suggests the 
procedure which is stated in the Rule above. The court points out 
that usually when an objection is made to a particular item of evi
dence, the trial judge is not then in a position to determine whether, 
in light of all the evidence offered, the particular item of evidence 
will turn out to be admissible or not under the stated test of admissi
bility. Hence, the judge should admit the proffered item of extrinsic 
evidence conditionally or provisionally, by either reserving a ruling 
on the objection or making the evidence subject to a motion to strike. 
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Approval of this procedure was emphasized in Gnbaldo, Jacobs, Jones 
& Associates" Agrippina VersichtTU1lges A. G., supra. 

§32.5. Extrinsic Evidence To Prove that Writing Is 
Invalid or Unenforceable 

RULE: The parol evidence rule does not make in
admissible extrinsic evidence offered to prove that a 
written instrument is invalid or unenforceable because 

(a) the written instrument was executed 

(i) as a result of mistake, which furnishes a basis 
for rescission or reformation; 

(ii) as a result of fraud, which furnishes a basis 
for rescission or reformation; 

(iii) without consideration being received for its 
obligations; or 

(iv) upon a consideration or object in violation 
of law; , 

(b) there has been a subsequent failure of a prom
ised consideration; or 

(c) the written instrument was intended to be a 
sham instrument and not to take effect at all. 

AUTHORITY: Coast Banlc u Holmes (1971) 19 CA3d 581, 97 CR 30; 
Witkin, CALIFORNIA EVIDENCE, §§737-747 (2d ed 1966). 

COMMENT: Evidence 10 prove inualidity or unenforceability of a "'"Tiling. 
The parol evidence rule has never prevented introduction of extrinsic 
evidence to prove that a written instrument is invalid or unenforceable 
for fraud, illegality, mistake, lack of consideration, or failure of consid
eration. Evidence to prove any of these facts is not evidence that 
varies, contradicts, or adds to the terms of a written instrument. 
Rather, such evidence is intended to prove that the written instru
ment, with all of its terms, is simply not enforceable. 

Illustration: 
(Extrinsic euidence to pro.'e fraud and failure of consideration as de-
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fmses 10 a promissory nOlt) B owes the A Bank and X S5000 
each on past due, unsecured loans. X executes a promissory 
note to the bank in the amount of 55000, payable one year 
from date. X's note to the A Bank is accepted in payment 
of B's indebtedness to that bank. B executes a 510,000 note 
to X to cover his increased indebtedness to X, and executes 
in his favor a second trust deed on commercial property to 
secure the 510,000 note. At th~ time of this three-way transac
tion between the'A Bank, B, and X, B was attempting to sell 
the commercial property to payoff his indebtedness to both 
A and X. By the time X's note to A becomes due by its 
tenns, the first trust deed holder has foreclosed on B's property 
and wiped out X's second trust deed security. The A Bank 
sues X to reCover on X's note to it. As a defense, X offers 
evidence that, before executing his note to the A Bank to 
assume B's obligation, the bank official assured him and prom
isedthat the bank would protect his second trust deed from 
being extinguished by foreclosure by the first trust deed holder 
on B's property, that this promise was made without any inten
tion on the part of the A Bank to fulfill this promise, and 
that the bank and its officials made no effort to prevent foreclo
sure by the first trust deed holder on B's property. The A 
Bank makes a parol-evidence-rule objection to X's proffered 
evidence. The objection should be overruled. (See Coasl Bank 
D Holmts, supra.) 

In this illustration, X's proffered evidence is designed to prove the 
defenses of failure of consideration and fraud. Assurance from the 
A Bank that it would protect X's second trust deed security from 
extinguishment, through foreclosure by the first trust ,deed holder, 
constitutes the consideration for X'-s execution of the note to the A 
Bank. The evidence that bank officials made no efforts to prevent 
foreclosure by the first trust deed holder proves a violation of the 
A Bank's promise and proves a substantial failure of consideration. 

Making an oral promise with no intention of performing it when 
made constitutes fraud. In Coast Bank, from which the illustration 
is taken, the court held that the trial judge was justified in finding 
fraud from the failure of the bank to perform its promise and from 
its dubious authority to make such a promise. 

In the Coasl Bank case, although extrinsic evidence to prove failure 
of consideration and fraud was not barred by the parol evidence rule, 
defendant also sought to prove by extrinsic evidence that the bank 
orally agreed not to enforce the note if the real estate was foreclosed 
on, and to demand payment only if the property was sold for enough 
to permit defendant to payoff the note from the proceeds he would 
receive from his debtor. Evidence to prove these latter promises was 
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held to be inadmissible because of the parol evidence rule. These 
latter promises were clearly inconsistent with the lXPUSS terms of the 
promissory note. 

§32.6. Extrinsic Evidence To Prove Subsequent 
Modification of Written Agreement 

RULE: The parol evidence rule does not make in
admissible extrinsic evidence that is offered to prove 
that a written instrument has been subsequently modi
fied. 

AUTHORITY: D. L Godbey & Sons Constr. Co. " Deanl (1952) 39 C2d 
429,246 P2d 946; Web" "Jorgensen (19il) 16 CA3d 74,93 CR 668. 

COMMENT: Parol (Oidence rult no bar 10 proof of SUbStqutnl agrumenls 
lfUJl modijj prior written instrument. The parol evidence rule precludes 
extrinsic evidence of prior or contemporaneous agreements that contra
dict, vary, or add to an integrated writing. It does not relate to future 
agreements and does not bar extrinsic evidence that proves that the 
parties subslquenl/y modified their integrated writing. 

However, CC §1698 provides that a contract in writing may be 
altered only by (1) a contract in writing, or (2) an lucultd oral agree
ment. Thus, extrinsic evidence of an oral contract modifying a prior 
written agreement must establish that the oral contract has been exe
cuted and is not still executory, in order to satisfy CC § 1698. However, 
D. L Godbey & Sons Canstr. Co. u Dlane, supra, established the rule 
that an oral modification of a written agreement is tXlcutld within 
the meaning of CC §1698 if (I) one party has fully performed, and 
(2) there was consideration for the oral modification agreement. 

Illustration: 
(Parol agrttmml modijjing prior written agrttmtnl for a broker's com

mission) A, a broker, sues X for a commission of S 15,000. 
A written listing agreement between A and X provides for 
the sale by X of ranch property at a price of S2oo,000, with 
a one-fourth down payment of 550,000 and a commission to 
A of ten percent of the sales price, which is 520,000. A proposes 
to testify that one month later A and X orally agreed to modify 

. the listing agreement, to the effect that a downpayment of 
540,000 would suffice, and that A's commission would be 
515,000 instead of ten percent of the sale price; and that A 
secured an able, ready, and willing buyer, who executed a 
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written offer to purchase under the new terms, but that X 
refused to accept the offer. X makes a paroJ-evidence-ruJe ob
jection and a statute-of-frauds objection to A's proposed testi
mony. The objections shouJd be overruJed. (See Web" u Jorgen
sen, supra.) 

In this illustration, X's parol-evidence-rule objection is not well 
taken, because A's proffered extrinsic evidence is offered to prove a 
subsequent oral modification of a wrillen agreement, not a contempora
neous or prior oral agreement to alter its terms. X's statute-of-frauds 
objection is not valid, because, under CC §1698, A's evidence will 
establish an executed oral agreement of modification that is supported 
by consideration. The consideration is A's agreement to take $5,000 
less for his commission_ The oral agreement is executed because A 
secured a buyer for the property under the modified terms. This is 
full performance by him_ 

In Weh", supra, from which this illustration is taken, the court held 
that execution by the party suing on the oral modification complies 
with CC §1698. Web" points out, however, that the rule of one-party 
execution of an oral modification agreement is not applicable to con
tracts for the sale of goods under the Commercial Code_ 

§32.7. Extrinsic Evidence To Prove that a Deed, 
Absolute in Form, 'Vas Intended To Transfer 
Security Interest Only 

RULE: The parol evidence rule does not make in
admissible extrinsic evidence that is offered to prove 
that a grant deed, absolute in form, was intended to 
constitute a mortgage, or otherwise transfer a security 
interest only, in the property that is the subject of the 
deed. 

AUTHORITY: Rick/us u Ttmple (1970) 4 CA3d 869, 84 CR 828; 
Cavanaugh u High (1960) 182 CA2d 714,6 CR 525. 

COMMENT Parol evidence rule no haT 10 proof that a grant dud, absolute 
in form, was intended 10 constitute a mOT/gagt only. The rule of law has 
long been recognized that extrinsic evidence is admissible to show 
that a deed, absolute in form, was intended to be a mortgage. If 
such evidence shows that the deed was intended as security for pay
ment of a debt or performance of any other obligation, it will be 
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held to transfer a security interest only. This rule of law had its 
origin in the fact that at one time a mortgage was a conveyance 
of legal title-a conditional estate subject to a right to redeem. In 
the case of the absolute conveyance intended as a security transaction, 
equitable principles are applied to prevent a forfeiture. 

§32.8. Extrinsic Evidence To Prove that Party to a 
Written Contract Acted as Agent for Disclosed 
or Undisclosed Principal 

RULE: The parol evidence rule does not make in
admissible extrinsic evidence that is offered to prove 
that a party to a written contract 

(a) was acting for a known principal, whether or 
not such principal's name or the fact of agency is 
mentioned in the contract, in order to establish the 
liability of either the principal or the other party to 
the contract in favor of the other; or 

(b) was acting as agent for an undisclosed principal, 
in order to establish the liability of either the principal 
or the other party to the contract in favor of the other. 

AUTHORITY: Nichols v ATthuT Murray, Inc. (1967) 248 CA2d 610, 56 
CR 728; SumntT v FlowtTS (1955) 130 CA2d 672, 279 P2d i72; Pury/anu 
D Shostak (1949) 90 CA2d 295, 202 P2d 755. 

COMMENT: Extrinsic <lJidenc~ /0 establish liabili~~ or rights of a known 
principal on a wrillen contract. It has long been the rule that if an 
agent signs a contracf in his name and he is acting for a principal, 
made known to the other party, oulsid~ the contract, extrinsic evidence 
is admissible 10 establish the principal's liability on the contract 
against the other party. The parol evidence rule is not deemed a 
bar to such extrinsic evidence, because the evidence does not contra
dict the writing, but only explains it. 

Extrinsic roidtnce to establish liability or rights of an undisclosed principal 
on a written contract. The rule is also well established that extrinsic 
evidence is admissible 10 prove that a party to a wrillen contract 
was acting for an undisclosed principal. Such extrinsic evidence may 
be proffered by the undisclosed principal to establish his rights on 
the contract against the other party, or by the other party 10 the 
contract to establish liability of the undisclosed principal to him. 
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lIIustration: 
(Plaintiff SUtS difendant as an undisclosed pn'ncipal on contract plain

tiff ~xecutd with anoth"J A sues X for damages for breach of 
a written contract that A made with B, who conducted 
a dancing schooL Pursuant to the contract, A paid B substan
tial sums for dancing lessons, which he did not receive, B has 
gone out of business. A claims that B was acting as agent 
for X in executing the contract with A. X's defense is that B 
was simply a licensee franchised to teach X's dancing methods" 
A offers evidence to prove that X exercised complete control 
over B's operations and that B was in fact X's agent. X makes 
a parol-evidence-rule objection to A's proffered evidence. X's 
objection should be overruled. (See Nichols D Arthur M'urray, Inc., 
supra.) 

In this illustration, A seeks to hold X liable as an undisclosed 
principal on the contract that A made with B. The parol evidence 
rule does not preclude use of extrinsic evidence to prove that a defend
ant is liable as an undisclosed principal on a written contract that 
plaintiff executed with another. In ,Viehols, from which this illustration 
is drawn, the trial judge was upheld in admitting the extrinsic evi
dence and in finding that defendant was an undisclosed principal. 

§32.9. Extrinsic Evidence To Contradict a Written 
Agreement-Offered in Action Between Party 
to the Agreement and Stranger 

RULE: The parol evidence rule does riot make in
admissible extrinsic evidence that varies or contradicts 
a written agreement, if such evidence is offered 

(a) in an action between a party to the agreement 
and a nonparty who is not a successor in interest to 
any party to the agreement, and 

(b) by either the nonparty to the agreement or the 
party to the agreement. 

AUTHORITY: CCP §1856; Nichols v Arthur ,Hurray, Inc. (1967) 248 
CA2d 610, 56 CR 728. 

COMAfE.VT· Parol evidence rule applicablt an!y bttwttn parties 10 a wriUen 
a./t,umenl or Iheir successors in intau/. Code of Civil Procedure § 1856 
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provides that when a written contract is involved, the parol evidence 
rule applies only between the parties to the contract and their succes
sors in interest. It follows, therefore, that in an action between a 
party to a written agreement or a successor in interest to a party, 
and a nonparty, extrinsic evidence may be introduced to contradict 
or vary the written agreement. Such evidence may be introduced by 
either the nonparty to the agreement, a party to the agreement, or 
a party's successor in interest. 

llill5tration: 
(Extrinsic evidence to contradict a written agmmt1lt-ojfmd fry a 

stranger) A sues X for damages for breach of a written 
contract that A made with B, who conducted a dancing school. 
Under the contract, A paid B substantial sums for dancing 
lessons, which he did not receive. B has gone out of business. 
A claims that B was acting as agent for X in executing the 
contract with A. X's defense is that B was simply a licensee, 
franchised to teach X's dancing methods under an agreement 

"executed by Band X. X introduces the franchise agreement. 
A offers evidence that B and X orally agreed, in spite of their 
franchise agreement, that B was to act as X's agent and operate 
the dancing school under the direct supervision and direction 
of X. X makes a parol-evidence-rule objection to A's proffered 
evidence. X's objection should be overruled. (See Nichols D Ar
thur Murray, supra.) 

In this illustration, A seeks to contradict by parol evidence the 
written franchise agreement executed by Band X. A's purpose is 
to prove that the tru. agreement beiween X and B created a principal
agent relationship. X's parol-evidence-rule objection is without merit, 
because the parol evidence rule is not applicable in litigation between 
a party to a written contract and a stranger to the contract. This 
was the holding in Nichols, from which this illustration is taken. 



NOTES 

THE PAROL EVIDENCE RULE: IS IT NECESSARY? 

I 

mnl.ODUCnON 

The parol evidence rule, though simply stated,' has been the source 
of endless confll5ion in contract law. At least in theory it is not a rule 
of evidence but one of substantiye law;" it deals not only with parol 
evidence but "ith other e.~trinsic e,~dence as well;' and the number of 
r~ognized exceptions to the rule raises doubts about its status as a 
"rule" at all.' In the understatement of one court, "[ i 1 ts practical ap
plication presents many problems.'" 

1 The rule has been phrased ill a number of ways: 
(A) Cammon law formulation: 

When parties have deliberately put their engagements in writing, and 
5U.ch WTiting is complete 00 its face, and is certain and definite as to the 
objects of their eDg:lgemeal, ••• [the written contract] cJ.nnot be con· 
tradic:tec4 altered, added to, or varied by parol" or extrin.s.ic evidence. 

Bushnell v. Elkins, 34 Wyo. 49S, ;02, Z4j P. 304,306 (19l6). 
(B) Restatement formulation; 

[T]he integration Qf an a.greement makes inoperative to add to Of to 
vary the agreement all colltemporaneous oral .tgree:nents rel3.ting to the 
same subject·matter; and also, unless the integration is vnid. or voidable 
and avoided, all prior oral or ~'Titten agreements relating thereto. 

Restatement of Contracts § 237 (1932). 
(C) Corbints formulation: 

When two parties have made a contract and have expressed it in a 
writing to which they have both assented as the compiete and accur::l.te 
Integration of that contract,. e .... idence. whether parol or otherwise, of 
antecedent understandings and negotiations will not be admittt:d for the 
pqrpose of varying or contradicting the 'i.vriti.ng. 

l A. Corbin, Contracts! ;73 (rev. ed. 1960). 
(D) Uniform Commercial Cod. formulation: 

Final Written Expression: Parol or Extrinstc £"idence.-Terms with 
respect to which the conrirmatory memoranda of the parties agree or which 
are otherwise set forth in a " .. riting intended by tbe parties as a :1nal 
upression of their agreement t\ith respect to such te:ms as are induded 
therein may not be contradicteo. by e\idence of any prior agreement or of a 
CODt.emporaneQus oral agreem~t but may be explained or supplemented 

(a) by course of dealing or usage or trade ... or by course of per
form:1nce ••. and 

(b) by evidence of consistent addltional terms unless the court finds the 
writing: to have been intended also .l.S a compLete and e."tciusive 
.statement of the terms or the agreement. 

U.C.C. f 2-202. 
2 Ma.s.sachwetts Bonding & Ins. Co. v. Transamerican Freight Lines, Inc .• 

286 Mich. 119, l81 N.W. 584 (19Ja); 9 ]. Wigmore, E,idenc< ! 2400 (3d ed. 
1940). However, the rule can be phrased as either an evidentiary or substanth·e 
rule. From the evidentiary perspeC"".lve, a writ~!1 document complete and clear on 
U.s face :is conclusively presumed to embody the full agreement of the parties aDd 
other prooi is inadmissible. Acc:ord.in~ to contract principies. :m integrated written 
contract supersedes any prior or coUateral agreements. 

a See note 2 supra; see abo 4 S. Williston, Contracts § 646 (3d ed. 1961). 
t See ZeU v. American Seating CO., IJ3 Fold 641, 64344 (2d Cir. 1943), rev~d 

mem~ 311 US. 709 (1944). 
i Rinaudo v. Bloom, 209 ~Id. I, 9. 1.20 A.2d lS4, 189 (1956). 
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Because of the confusion and possible injustices in its appliotion, 
the parol evidence rule bas been the subject of nearly universal criti
cism." As early as 1925, one commentator termed the rule a "positive 
menace to the due administration of justice.'" Since that time volumi
nous literature has appeared in legal journals analyzing and criticizing 
the rule.' The literature has isolated two crucial defects in the rule: 
(1) the difficulty of appl}ing it consistently, and (2) the unfairness and 
injustices caused by its rigid application. 

The difficulty in applying the parol evidence rule springs from 
the fact that the rule is not se!f·executin~. Taken alone, the rule merely 
states that where parties have reduced their final agreement to writing, 

. the writing cannOt be varied or contradicted. But the rule gives no in
dication of how courts are to determine whether the writing before 
them is "final" or "integrated," or how courts should decide whether to 
give the terms of the writing their normal meaning as opposed to one 
suggested by one of the parties. As a result, courts bave had to develop 
various tests for applying the rule. The standards have ranged from the 
rigid "four corners" test'-holding that the court will look only within 
the four corners of the document to determine whether it constitutes a 

• See Zeil v. American Seating Co., 138 F.2d 641 (2d elr. 1943), rev'd mem., 
322 US. i09 (1944); 3 A. Corbin, Contracts i S75 (rev. ed. 1960) i 9 J. Wigmore, 
Evidence § 2431, at 103 (3d ed. 1940); HaJe, The Parol Evidence Rule, 4 Ore. L. 
Rev. 91 (1925); S\veet~ Coctract 1Ia-king and Parol E101.deDCe; Diagnos.is and 
Treatment .of a Sick Rule, 53 ComeU L. Rev. 1036 (1968); Note, A Critiqu~ oi 
the Parol Evidence Rule in Penwyh':Ulia, lao U. Pa. L. Rev. 703 (19;1). But see 
Comment, The Parol Evidence Rule: A Conservative View, 19 U. Chi. L. Rev. 
348 (1952). 

1 Hale, The Parol E"idence Rule, 4. Ore. L. Rev. 91 (192'5). 
8 See nate 6 supra; see also .3 A. CQrbin, Contracts n 51,3·96 (rev. ed. 1960) j 

9 1. Wigmore, Evidenco !§ 2400-78 (jd .d. 1940); 4 S. Willi<!on, Coo tracts 
n 631-47 (3d ed. 1961). Other general cfiscwsions include Cabmari " Perillo, A 
Plea. for a Uniform Parol Evidence RuLe and Principles oi Contract Interpretation, 
42 Ind. L.J. 333 (1967); 1'1cCormkk, The Parol E"idence Rule as a Procedural 
Device for Control of the Jury, 41 Yale L.J. 365 {I932); l'1urray, The Parol 
Evidence Rule: A Clarification, .;. Duquesne U.L. Rev. 337 (1965) j Stranorn, The 
Unity of the Parol Evidence Rule, 14 lfmn. L. Rev. ;;:0 (1929). 

There are Dume~ous law review articles giving: special treatment to the parol 
evidence rule in the individual states. See, e.g., Beziat, The Parol Evidence Rule in 
Tennessee, 13 Tenn. L. Rev. 713 (1939); Dalzell, Twent~r-Fi"e Years of PJrQ! 
Evidence in North Carolina, 33 ~.C.L. Rev. 420 (l9S5); Degnan, Parol E"idence. 
The Utah V'''ion, S Utah L. Rev. ISB (1956); Harper. The Parol Evidence Rule 
in Georgia,. 17 Ga. St. B.J. 49 (1954); McDonough, The Parol E",idence Rule in 
South Dakota ;lod the Effect oi SectiQn 1-202 of the t'"niiorm Commercial Code., 
10 S.D.L. Rev. 60 (1965); ::I.foreland, The ParoL E,:idence Rule in Virginia, J 
Wash. & Lee L. Rev. 185 (1942); Comment, Scope and Operation of the Parol 
Evidence Rule in Arkansas, 4 Ark. L. Rev. 168 (1950); :Xote, The Parol Evidecce 
Rule: The Advent of the UnifQrm Commercial Code in Iowa, 52 Iowa L. Rev. 
$12 (1966); Comment,. The PuoL Evidence Rule in :\'Hs.souri, '27 110. L. Rev. 
269 (1962); Kote, A Critique of tbe Parol Et-ider:.ce Rule in Pennsylvania, 100 
U. Pa. L. Rev. 103 (1952) j :-Iote. The P:1ro) E ... idence Rule in West Vlrginia
'When Is a Writing CompLete, 41 W. Va. L.Q. 27.3 (l9JS); )late, Parol Evidence 
in Wi.sconsin, IS 'Vis. L. Rey. 427 (1940). -

9 Seer e.g.., Bushnell 'It. Elkins, 34 Wyo. 495, 145 P. 304 (19215) j see note 16 
infra. 
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complete e:<pression of the parties' agreement-to tests almost as am
biguous as the parol evidence rule itself, such as those requiring the 
court to determine whether an alleged collateral agreement might 
"naturally and normally" have been made as a separate agreement.'o 

Consistent application of the parol evidence rule has been further 
hindered by the maze of exceptions that have developed around iL" 
Further, since parol evidence questions depend heavily upon the facts 
of the particular case, the value of one case as precedent for a future 
decision is limited. The opinions usually indicate only the test utilized 
by the court and the court's conclusion that the proffered evidence 
passed or failed it." The cases thus indicate the type of evidence which 
has been included or e:<cluded under varying formulations of t!Je parol 
evidence rule but provide little guidance for an analytical approach to 
future cases. Consequently, reliable counseling or prediction of litiga
tion on parol evidence questions is ,1rtually impossible." 

A more important criticism of the parol evidence rule has been that 
even where consistently applied, it results in injustice." In the name of 
protecting the parties' "agreement," the rule e:<cIudes evidence of the 
parties' true intentions. Under the stricter formulations of the rule, a 
party may be prevented from taking his case to the trier of fact when
ever the written document "appears" to be complete or "appears" to be 
. tree of ambiguity. Unfairness seems inevitable wbere subjective ques
tions of the parties' intentions are decided by reference to rigid ob jec
tive standards. Since parties do make oral agreements outside their 
written contract and do use words in other than the usual sense, the 

10 Se., e.g., Gianni v. R. Russel & Co., 281 Pa. 320, 126 A. 791 (1924). 
u See 9 J. Wigmore, Evidence I! 24.0-75 (3d ed. 1940). For uample, parol 

evidence is admissible to show that no contract was made or that the written 
contractel:i!:OJted by the pa.rtie:t is void becawe of fraud or mistake. Stock. v. Meek, 
35 Cal. 2d 809, 221 P.ld 15 (1950); ... 3 A. Corbill, Co.tram § 614 (rev. ed. 
1960); Palmer, Reformation and the Parol Evidence Rate, 65 }rllch. L. Rev. &33 
(1967) j Sweet, Promissory Fraud and the Parol Evidence Rule, 49 Calif. L. Rev. 
817 (I9til). IE the writing (ontaiIl! ambiguous terms, parol eviden~ is admissible 
to resolve tbe ambilfUity. Universa1 Sale:!! Corp. v. California Press ).Ifg. Co., 20 
Cal. ld 151, 128 P2d 665 (1942); 'ee Corbin, Th. Interpretatio. of Words and tile 
Parol Evidence Rule, 50 Cornen L.Q. 161 (1965). Parol evidence is admissible to 
prove a coUaterai oral agreement if the written contract appears to be incomplete, 
Bu.ckner v. A. Lei)n & Co., 204 Cal. 22S, 2'61 P. 6'9J (1928) j 3 A.. CorbiD, Contr:tcts 
§ 581 (rev. ed. 1960). Parol evidence is admis5ible to pr-ove that the written contract 
i! subject to an orai condition precedent. Lempco Prods" Inc:. v. Phlllips, Sl \Vash. 
2dJJ4, 317 P2d 1060 (1951); 3 A. Corbill, Contracts § 589 (rev. ed. 1960). P"ol 
eVidence bas been admitted to show that an absolute written transfer c:onsti tutC'S 
a mortgage, Campbell "-. Ohio ~at1 Liie Ins. Co., 161 ~eb. 65.3, 74 N.\V . .zd S~6 
(1956); J A. Cornin, Contracts I 5S7 (rev. ed. (960). FlDally, a third party h:lS 
beeD penn.itted to present parol evidence to vary or contradict the written con
tract. Chenevert v. Lemoine, 161 So. 2d SS (La. CL App.), writ refused, :Z45 La. 
1016, 162 So. ld 572 (1964). 

12 See 3 A. Corbill, Conlrac:' ! 573, .t 36.1-66 (rev. ed. 1960). 
13 On the hazards of advising clients in this area of the law, see Sweet, C~n

tract Ma.king and Parol Evidence: Diagn05is and Treatment of a. Sick Rule, 53 
Cornell L. Rev. IOJ6, 1044-47 (1968). 

u .3 A. Corbin, Contracts § 575, at 381 (rev. ed. 1960). 
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exclusion of this e>idence by the parol evidence rule may force upon 
the parties a contract that they never intended to make. Thus, because 
the parol evidence rule may e."{clude as much truthful testimony as it 
does perjurious testimony, the rule constitutes a major source of 
injustice in contract ]a w. 

Despite the =y criticisms of the parol evidence rule, it is still 
in efiect in some form in every jurisdiction." In well over half of the 
states the traditional "four corners," "complete on its face," or similarly 
restrictive tests are followed. to 

A number of jurisdictions have adopted rules which recognize in 
varying degrees that the parties' true intentions may not be those 
which appear on the face oi an apparently complete document. t"nder 
one such test the court looks to the alleged oral agreement or altema-

15 All but one state h.i13 a codified rule in the area of sale of goods. U.C.C. 
I 2·202 gnverns in every st.:1te but Louisia.tl2. Eight states have a statutory rule 
outside of the sales area. These are California, Georgia. Lou.is.i.ana, }1wouri, ~Ion
t;ina, Ok..1ahoma, Orel;on, and South Dakota. See CaL Civ, CCJde § 162S (\Vest 
1954) and Cal. Civ. Proc. Cod. § 1856 (West 1954); Ga. Cod. Ann. I :0·704(1) 
(1965) and Ga. Code Ann. I 38-501 (1954); La. Civ. Code !lnn. art. 2276 (West 
1952); Mo. Rev. Stat. I 441.1:0 (1959); Mont. Rev. Codes Ann. !! 13-704, 13-705 
(1961); Okla. Stat. tit. 15, § 137 (Supp. 1965); Ore. Rev. Stat. I 41.740 (1968); 
S.D. Compo Laws 1 53-8-S (1967). 

,. See Chastain & ELls> Real Estate &: Ins. Co. v. Davis, 280 Ala. 489, 195 
So. 2d 782 (1967); Beaudry }lotor Co. v. Truax, 84 Ariz. 1l6, 324 Pold 1006 
(1958); \Vllion v. ~"gent, 174 Ark. 1115, 299 S.W. 18 (1927); Millecder v. 
Looper, 82 Ga. App. 503, 61 S.Eold 573 (1950); Capitol Land Co. v. Zorn, 134 
Ind. App. 431, 104 XEold 152 (1962); Weil< v. Ace Rents, Inc., l49 Iowa 510, 87 
N.Wold 314 (1938); In r. Smith's Estate, .199 Kan. 89, 411 Pold 4~3 (1967); 
Eigdbach v. Roppe~ 263 Ky. 604, 92 S.W.2d 784 (1936); Snow-\Vhite Roofs, 

. Inc. v. Boucher, la2 So. Zd 846 (La. Ct. App. 1966); Borneman v. Milliken, Il3 
Me. 488, 124- A. ~OO (1924); SheldoD-Seatz:, Inc. v. Coles, 319 ~Iich. 401. 29 
N.W.2d 832 qo;.!j); Rbeincerger v. First Nat'! Bank, 276 :Minn. 194, 150 N.\V.2d 
37 (1967); L",." ... v. Hanna, 420 S.Wold 33l (:l-Io. 1967); Row. v. Eme!>on
Brantingham l!::;.-~nt Co., 61 Mont. 73, 201 P. 316 (1921) j Jenkins v. 'Watson
Wilson Tr=.<p. Sj .... Inc., ISJ N.b. 634, 163 N.Wold 123 (1968); Charleston 
Hill Nat1 ~E:: ... , be. v. Clough, 79 Nev. 182, 380 P.2d 458 (1963); Allgood v. 
National We r:.:.. Co. 01 ~.D. 763, 240 N.\V. 874 (l93l); ~Iarathon Ins. Co. v. 
Arnold, 433 P':~ ,.7 «()'Ia. 1967); Barnstable v. United States Xat'l Bank, :32 
Ore. 36, 37~ Pol:! ;,,~ (1962); Gladden v. Keistler, 141 S.C. 524, 140 S.E. 161 
(1927); Kil:4· , .. ·Sillia:ns, 76 S.D. 225, 76 N.Wold 227 (1956); Armstreet v. 
Greer,411 S."i';':-!'<':;-' (Tex. Civ. App. 1967); Pulaski Nat'! Bank v. Harrell, 203 
V .. 227, 123 5 Zol~ ~,2 (1962); Davidson v. V,ughn, 114 Vt. 243, 44 A.2d 144 
(1945); Sea..-;., ?~-h~dt « Co. v. Kicholas, 2 Wash. 2d 128, 97 P.ld 63J (1939); 
Edmiston v. T:..5I'".,G., 14il ,v. Va. 511, 120 S.E..2d 491 (1961); Pmes v. Perssion, 
14 W15. 2d ;Z, Ul !;.Wold 409 (1961); Bushnell v. Elkics, 34 Wyo. 495, 245 
P. J04 (1920) . 

. The~ .a..'""!: I. ~ =.!lllber of other jurisdictions that rectlgnize t.!le uface of the 
document"" c:-:. ... :.r;::, also have a parallel line oi authority supporting acother9 

more libe!"3.l ~-L .o:.>:"=7.a.Ie \Vestern DI. Oil Co. v. Thampsollp 26 Ill. 2d 287, 
186 N.Eold;!.! . ;"-'), with Spitz v. BnCkhollSe, 3 lli. App. :d 5~6, 1lJ :-<.Eold 
117 (1954). 

A nou.:.:e -!::j,~~..i-?c to the generalization in the ten is the cODtnct for the 
sale of goor:'"' E.~ ~ liberal U.C.C. rule oOi § 2·202, comment J, generally pre ... 
van.. 
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tive meaning and decides whether under the circumstances the agree
ment is one which might "naturally and normally" have been separately 
made, or the meaning is one which might "naturally and normally" 
have been intended." This "reasonable man" standard, adopted by the 
Restatement," is the most frequently accepted alternative to the "face 
of the document" test. A few courts have gone even further by adopting 
the Uniform Commercial Code formulation of the rule." The official 
comments to Section 2-202 of the Dee provide (1) that evidence of the 
alleged oral agreement should be admitted unless it would "certainly" 
have been included in the document,'O and (2) that e,idence of alleged 
meaning is always admissible despite apparent unambiguity." Although 
only a few jurisdictions now accept this formulation outside the com
mercial area covered by the t:ee,'"' the uee approach is expected to 
gain wider acceptance in the future." 

Nevertheless, no jurisdiction has ye~ considered the abolition of 
the rule itself as a common law relic which now creates many more 
problems than it resolves--an alternative worthy of examination in 
light of the widespread criticism that has been made both of the under
lying rationale of the parol evidence rule and of its effect in actual 
practice. However, three recent decisions" by the California Supreme 
Court have virtually eliminated the rule in' that state and indicate the 
desirability of a tinal, express abolition. 

17 Stet e.g .• Rinaudo v. Bloom, 209 ltd. 1, HO A.2d 184 (1956); Gianni v. 
R. RussdI & Co., 181 Pa. 310, 126 A. ;91 (1924); Golden Gate Corp. v. Barrington 
College, 98 R~ 33, 199 Aold ,86 (1964). 

18 Restatement of Contracts 1 Z40(1){b) (1931): 
. An oral agreement is not superseded or mnlidated by a subseQ:uent or 
contemporaneous integration, nor a written agreement by a subsequent 
mtegratioD. relating to the same subject-matter, if the agreement is not 
mcoll5istent with the integrated contract, and ... .is such an agreement 
as might naturally be made as a separate agreement by parties situated as 
were the parties to the written C1Jntraet. 

II }Iaster.son v. Sine, 68 Cal. Zd lZl, 436 P.ld 561,65 Cal Rptr. 34S (1968); 
Hunt Foods & Indus., rnc. v. Do[iner, 26 App. Dil'. 2d 41, 210 X.Y.S.2d 937 
(1st Dep~ (966). 

20 U.C.C. § 2-202, comment J. 
::n Id. comment 1(e). 
22 See note 19 supra. 
23 See Note, The Parol Evidence Rule: The Advent of the 1.7nHorm Com

mercial Code in Iowa, 52 Iowa L. Rev. 512, 530 (1966). It is not surprising that 
courts should begin to adopt the uce version of the parol evidence rule. It has 
long been advocated that statute! be used as the basis for new leg31 rules. Courts 
have oiten relied upon a statute in an analogous ::trea of the law to belp decide 
cases where the statute's; policy determinations would be equally valid. See Note, 
The Uniform Commercial Code as a Premise for Judicial Rea.sooing, 65 Calum. 
L. Rev. 8.10 (1965). 

24. Delta Dynamics,. Inc. \~. Arloto, 69 Cal. 2d 52S? 446 P.2d 785, 72 CaJ. Rptr. 
78S (1968); P.ciftc Gas & Elec. Co. v. G.w. T;omos Draya~e & Rigging Co., 69 
Cal. 2d JJ, 442 Pold 641, 69 Cal Rptr. 561 (1968); Masterson v. Sine, 68 Cal. 
ld 222,436 Pold 561, 65 Cal. Rptr. 545 (1968). 
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II 

THE CALlFOR..'<IA DECISIO>lS 

Questions of parol evidence arise in two ways: (a) when the evi
dence is offered to prove a collateral agreement in addition to or dif-

· ferent from the writing before the court, and (b) when it is offered to 
give a different meaning to apparently unambiguous terms in the writ
ing. Prior te) 1968, California courts followed the "face of the docu
ment" test to determine whether a writing was an integrated document 
and hence not subject to variation by parol evidence." Furthermore, 
in interpreting a contract, the "plain meaning" rule prevented the ad
mission of parol evidence to interpret a writing which had a clear 
meaning on its face; the contract would be enforced according to the 
"plain meaning" of its terms?" 

A. Masterwn, Pacific Gas, ami Delta Dynamics 

In Masterson v. Sine?' the California Supreme Court made its first 
major incursion on the parol evidence rule. Dallas Masterson conveyed 

· his ranch to his sister and her husband by a grant deed, resen1ng an 
option to repurchase the property at a later date. 'When Masterson was 
adjudged bankrupt, his trustee in bankruptcy sought to enforce the 
option for the benefit of the creditors, since options are freely trans
ferable unless expressly limited." At trial, Masterson's sister and her 
husband attempted to present evidence showing that they and Master
son had agreed orally that the ranch 'vas always to be kept in the 
family, and that the option was therefore perwnal to Dallas )Iasterson 
and not assignable to his trustee in bankruptcy. The trial court, in
voking the parol e\1dence rule, excluded evidence of the oral agreement 
and found for the plaintiff. 

In a S-Z decision, the CaIifqrnia Supreme Court reversed and held 
that evidence of collateral oral agreements on the assignability of the 
option should have been admitted at trial." Rejecting the "face of the 
document" test, the court utilized the Restatement'O and UCC" 
standards for determining admissibility. Both tests, the court noted, 
were fulfilled. Since the deed was silent as to assignability, since deeds 

2. Harrison v. McCormick, 89 Cal. 327, 26 P. 830 (1891) (where written 
contract mentioned the quality of coal to be sold, parol evidence inadmissible to 
show there was a sale by sample) . 

.. Joerger v. Pacific Gas .!< El.c. Co., 207 Cal. 8, 276 P. 1017 (1929); County 
of SaIl Joaquin v. Gall.tti, l52 Cal. App. Zd 840, 61 CaL Rptr. 62 (Disl Ct. App. 
1967) . 

... 68 Cal.ld lll, 436 P.2d 561, 65 Cal. Rptr. 545 (1968). 
28 Mott v. Cline, 200 Cal. 434, 253 P. 718 (1921); Altman v. Blc\vett, 93 Cal. 

App. 516, 269 P. i51 (Dist. Cl App. 1928). 
29 Mastel"!Qu v. Sine, 68 CaL 2d 2227 2.31, 436 P.1d S61, 567, 6S Cal. Rptr, 

· 54S, 551 (1968). ,0 Restatement of Contracts § 240(1) (b) (193l); see not. 18 .upra. 
n U.C.C. § 2-202, comment .3; see note 10 supra. 



978 NEW YORK USIVERSITY L.-lW REVIEW [Vol. 44:97Z 

do not lend themselves to the inclusion of collateral agreements, and 
since the parties lacked legal experience and were engaged in a family 
transaction, the limitation on the e.'<ercise of the option was judged to 
be one which" 'might naturally be made as a separate agreement.' " .. 
A fortiori, the case was not one in which the parties would "certainly" 
have included the collateral agreement in the deed. Hence, proof of the 
oral agreement was held admissible. 

Four months later the California Supreme Court iurther liberalized 
the parol evidence rule in Pacific Gas & Electric Co. 11. G.W. Thomas 
Dyayage & Rigging Co." Plaintiff utility company contracted the de
fendant to make repairs on its steam turbine. The contract provided 
unambiguously that defendant would perform the work "at [its 1 own 
risk and e.-.pense" and indemnify against "all loss, damage, expense and 
liability resulting from ... injury to property, arising out of or in any 
way connected with the performance of this contract."" During the 
course of the work the turbine was damaged and plaintiff sought to 
recover the cost of repairs on the basis of the indemnity clause. De

, fendant attempted to introduce evidence to show that the clause was 
meant to cover injury to the property of third parties only and not to 
that of the plaintiff. The trial court found that the "plain language" 
of the contract supported the contention that all property was included 
within the meaning of the clause and beld defendant's evidence inadmis
sible. 

The supreme court again reversed in a 6-1 decision, and adopted a 
much broader rule of admissibility: "The test of admissibility of ex
trinsic evidence to e.-.plain the meaning of a written instrument is not 
whether it appears to the court to be plain and unambiguous on its face, 
but whether the offered evidence is relevant to prove a meaning to which 
the language of the instrument is reasonably susceptihle.'~· The court 
reasoned that to look only at the words in the document to discover the 
intended 'meaning of the parties "presupposes a degree of verbal pre
cision and stability our language has not attained,"'. Thereiore the 
trier of fact should consider all credible evidence to prove the intent 
of the parties and refuse to admit only that evidence which would sup
port a meaning to which the language of the instrument was not "rea
sonably susceptible." 

Applying the rule to the facts of the case, the court observed that 
there was ample parol evidence showing that the parties intended to 
indemnify only third party claims, and noted that even tbe trial judge 
bad observed that tbe contract used "the classic language for a third 
party indemnity provision.'''' Despite its seeming unambiguity, the 

a. 68 Cal. 2d at 228-29, 436 P,2d at 565, 65 Cal. Rptr. at 549. 
as 69 CaL 2d 33, 442 P2d 641, 69 Cal. Rptr.561 (1968) . 
•• rd •• 136, 442 P 2d at 643, 69 Cal. Rptr. at 563. a. !d. at 37, 442 P2d at 644,69 Cal. Rptr. at 564. 
a. rd . 
• 1 lei. at 36, 442 P 2d at 643, 69 Cal. Rptr. at 563. 
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court felt the clause was reasonably susceptible to the meaning alleged 
by the defendant, and beld that parol evidence to that effect had been 
erroneously excluded. 

The final relaxation of the parol evidence rule came in a closely 
divided decision in Delta Dynamics, Inc. v. Ariola." In that case 
plaintiff company engaged the defendant to be the exclusive distributor 
of the safety locks which it manufactured. The contract called for a 
certain number of locks to be sold each year and provided that if the 
distributor failed to sell the required number, the agreement would 
be subject to termination upon notice by the plaintiff.'" The contract 
also provided for reasonable attorneys' fees for the party who prevailed 
in any action for breach of the contract. Defendant ordered less than 
half the locks required by the contract and plaintiff brought suit for 
damages. The trial court refused to admit extrinsic evidence, based 
primarily upon pre-<:ontract discussions, that termination of the contract 
was intended as the e.~cIusive remedy ior failure to meet the quota, and 
it awarded damages to the plaintiff. 

Utilizing the "reasonably susceptible" test of Pacific Gas, the CalI
fornia Supreme Court reversed.'" The court found that the contract 
could reasonably be interpreted to mean that termination was the only 
remedy for failure to meet the quota and that the clause dealing with 
damages and enforcement applied only to other breaches. The court 
thus held that e.~trinsic evidence on that point should have been ad
mitted, despite the fact that the evidence consisted of discussions 
preceding the writing of the contract. 

B. The Effect of the Decisions 

In terms of the tests they enunciate, the California decisions 
represent only conventional liberaliza tions of the parol evidence rule. 
The Masterson opinion expressly adopts the Restatement" and t'CC" 
approaches to the rule, neither of which are recent formulations." 
Pacific Gas and Delta Dynamics both essentially follow the lJCC ap
proach to the question oi interpretation by use of parol evidence. The 
requirement of ambiguity is dropped as a condition oi admissibility, 
and the cases recognize, as does the UCC, that the surrounding cir
cumstances or the "commercial conte.'!:t" must be considered in each 
case to discover what the parties intended in the written document. In 
general, all three cases follow the UCC provision that extrinsic evidence 
is admissible to explain or supplement the writing, the only limitation 
being that the evidence may not directly con tradict it." 

.. 69 Cal. 2d 525, 446 P.2d 78S, 72 Cal. Rptr. iSS (1968). 
31 rd. at 5271 446 P.2d at 186, 7:2 Cal. Rptr. at j.86 . 
.... rd. at S30, 446 Pold at iS8, i2 Cal. Rptr. at iS8. 
<U See Dote 18 supra. 
4.2 See note 20 supra . 
.u The Restatement of Contracts was promUlgated in I932'. The uee was .tint 

promulgated in 1952 and adopted in California in 196.3, effective January 1, 1965. 
'" U.C.C. § 2·202 states that the writing ~'may not be contradicted by e...,-idence 
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HGwever, if the cases are analyzed on their facts, rather than in 
terms of the legal formulas in which the decisions were couched, it be· 
comes clear that little if anything remains of the parol evidence rule in 
California. Despite the ostensible use of "tests" to detennine admis· 
sibility and the proscription of evidence which "directly contradicts" a 
document, the nature of the evidence held admissible in the three cases 
indicates that virtually any evidence, if believed by the court, will be 
held admissible in the future. 

Both Masterson and Pacific Gas cast doubt upon the "directly 
contradicts" standard as a limitation upon the admissibility of parol 
evidence. In both cases, evidence was admitted which clearly contra· 
dieted either the meaning or the legal efiect of an unambiguous docu· 
ment. The deed involved in lJ1 asterson granted an unrestricted option 
to one of the parties, and a long line of authority had established that, 
unless expressly restricted, such an option is freely transferable." 
Since both the langua."ae of the deed and its legal effect were clear, it 
is difficult to see how the evidence held admissible by the court did not 
directly .contradict the document beiore it. Similarly, in Pacific Gas 
evidence was held admissible to interpret "all loss ... arising out of or 
in any way connected with the performance of this contract" as not 
referring to the loss caused to the plaintiff. While the parol evidence in 
Pacific Gas seems clearly to have indicated the parties' intention to in· 
demnify only third parties,.· the evidence admitted nevertheless ran 
directly against the language of the document. 

Nor dG the standards adopted by the court to test the admissibility 
of parol evidence-"reasonably susceptible" and "naturally made as a 
separate agreement"-lend themselves to consistent application. Rather, 
such standards seem no more than legal language expressing the court's 
conclusion that it believed the parol evidence before it. For e.'Cample, 
although in Masterson v. Sine the court's opinion did not indicate the 
nature of the parol evidence offered by the defendants to prove non· 
assignability of the option, it seems doubtful that there was any express 
oral agreement. It is more likely that the parties shared a desire that 
the ranch always remain in the family and did not envision the cir· 
cumstances under which Dallas ~Iasterson's option might be used for 
the benefit of other persons. Had they considered that eventuality and 
had they felt strongly about retaining control of the ranch, it seems 
more than likely that they would have placed an express restriction on 
the option in the deed to insure that result. A strict inquiry into whether 
such an important restriction would "naturally" have been made sep
arately might have led the court to hold the evidence inadmissible. A 
similar conclusion mi~ht have been reached in Pacific Gas had the court 
strictly applied the ';;'easonably susceptible" test. It is not self·evident 

.of any prior agreement or of a contemporaneous oral agreement but may be e:t

plained or suppleme~ted." 
"5 See note 28 supra. 
45 See text accompanying notes JS..J1 supra. 
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that the phrase "all loss" is reasonably susceptible to a meaning that 
. would exclude tbe loss incurred by the plaintiff. That conclusion seems 

to spring not from an application of the court's test but from an ex
amination of the credibility of the f-"ttrinsic evidence offered by the 
party." Thus, the unifying principle behind the cases seems not to 
have been any consistent application of a "reasonably susceptible" or 
"directly contradictory" test, but rather the court's belief in each case 
that the true intentions of the parties were indicated by the parol evi
dence submitted. 

The Delta Dynamics decision, moreover, appears to indicate that 
there are DO limitations on admissibility based upon the nature of the 
parol evidence. While the case involved a more ambiguous fact pattern 
and thus rendered parol evidence more appropriate, Delta Dynamics is 
perhaps the most Significant of the three decisions, since it admitted 
evidence of the kind usually f-"tcluded even under liberal formulations 
of the parol evidence rule, such as conversations, discussions, and 
negotiations prior to making the contract. 

The nature of the evidence admitted in the three decisions, and 
the manner in which the "tests" and restrictions upon admissibility 
were applied, leave unclear what real restrictions, if any, remain on the 
admissibility of parol evidence in California. Despite the conventional 
tests used in the decisions and the retention of the "directly contra
dicts" limitation, it appears that any credible parol evidence will be 
held admissible in California. The language of the three decisions sup
ports that conclusion. In Masterson, the court stated: "Evidence of oral 
collateral agreements should be f-"tcluded only when the faCt finder is 
likely to be misled. The rule must therefore be based on the credibility 
of the evidence."" PaCifiC Gas applied the credibility standard to the 

4i1 A C3!e decided after Jlastel'son and Pacific Gas, but before DeUa Dynamics. 
iadicatl!! how the CDurt may use the '~reasonabiy susceptible" standard less as a test 
than as a meam of e::tpressing its conclusion that the e ... idence !hould not be placed 
before the trier of fact. In In r~ Estate of Russell, 69 Cal. td ZOO, 4-14 P.ld 3.53, iO 
Cal. Rptr. 561 (19611), the testatrix leit a will re:lding: "I leave everything I own 
Real & Per!onal to Chester H. Quinn & RDI}' Russell." Since Roxy RwselI was a 
dog and hence ineligible to inherit property, the tc:statrL't's niece argued that the 
part: of the estate ostensibly leit to the dOE; should pass t~ her irustead, under the 
laws of intestai.e succession. Chester Quinn attempted to present parol e'ridence 

. duigned to sho\v that the testatri.'t had intended to pass her entire estate to him 
and that be was merely to care for the dog with the proceeds of the estate. The 
IOW'er court admitted the evidence, but the supreme court reversed, holding that 
the will was not "reasonably susceptible" to the me:lnin<; suggested by Quinn. rd. at 
214-15, 444 P.Zd at 362-63, 70 Cal. Rptr. at SiO-7I. It does Dot :J.ppear, howe\'er, 

,that Quinn's reading oi the will '>vas an unreasonable one, and indeed there was 
abundant parol evidence to show that the tcstatri.'t intended the niece to receive 
nothing. The court's decision seems eo be based less on an application of its test 
than on an unstated conclusion that the niece sh.auld benefit under the wiIl. 'While 
c:ase! invoh.;ng wills present different problem~ than those invoiving contracts, /Ii 
n R1UJtil illustrates the utent to which a court may use even :1 liberally fonnulaterl 
parol evidence rule to control the outcome oi a case. 

4S 68 Cal. 2d at 2.2j, 436 P.1d at 564.65 Cal. Rptr. at 548:. 
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question of interpretation, noting that "rational interpretation requires 
at least a preliminary consideration of all credible evidence offered to 
prove the intention of the parties.'''' And in Delta Dynamics the court 
stated: "To determine whether offered evidence is relevant to prove [an 
alleged J meaning the court must consider all credible evidence .... "'. 

Thus, the three decisions indicate that California courts will deter
mine admissibility by making a determination of the credibility of the 
evidence. If the evidence is "credible," it may be placed before the 
trier of fact. By looking first to the credibility of the parol evidence, 
the judge passes over any determination that the document itself is 
"reasonably susceptible" of the meaning alleged by the evidence or that 
the alleged coHateral agreement was one that would "naturally" be 
made separately . 

. Although not fully acknowledged by the California Supreme Court, 
these cases represent a dramatic departure from tradi tiona! parol evi
dellCe theory. If the credibility of the parol evidence is decisive, and 
not the written document itself, it can no longer be said L':tat the parol 
evidence rule is a rule of substantive law; such a formulation accepts 
a subjective rather than objective theory of contracts. The rule thus 
persists as a rule of evidence under which parol evidence is not deemed 
inadmissible because it is irrelevant but because it is unreliable." And 
if courts are expected to exaruine reliability on a case by case basis, it 
is not even a general rule of evidence. 

ill 
AN ANALYSIS OF THE ]USTIl'ICAnONS FOR THE 

PAROL EVIDE..'iCl: RULE 

Historically," the parol evidence rule was based on two premises: 
(1) that the written document is more reliable and accurate than 
human memory to establish the terms of an agreement, and (2) that 
to allow extrinsic evidence to vary these terms would open the door to 
perjury."" The rule is thought to have two important effects: first, to 
encourage parties to embody their complete agreement in a written 
contract and thereby to foster reliance upon it;'" second, to prevent 

•• 69 Cal. 2d at 39-40, 442 P2d .t 645, 69 Cal. Rptr. at 565 • 
.. 69 CaJ. 2d .t 528, 446 P.2d at 787, 72 Cal. Rptr .• t 787. 
51 Cf.9 J. Wigmore, E;idence ! 2400, .t 3-4 (3d ed. 1940). 
32 For the historical development. of the parol evidence rule, see 2 ]. Bentham, 

Rationale of Judicial Evidence 454-513 (1827); 9]. 'i\-lgmore, Evidence I 2426 (3d 
ed. 1940). 

53 Dreyfws, The Effect of Masterson v. Sine on California's Parol Evidence 
Rule, 43 LA. Bar Bull. 411 (1968); see 9 J. Wigmore, E;id.nce J 2426, .t 85-89 
(3d ed. 1940). 

~ "\Vithout (the parol evidence] rule there would be no assurance oj the en· 
forceability of a written COD tract. If such assurance were removed today from 
our Jawt generaJ disaster ",,"ould result, because of the consequent destruction of 
conAdence., for the tremendous but closely adjusted machinery oj modern bus. 
iness annot function at .all without confidence in the enforceability oi contra.cts." 
Cargill Comm'n Co. v. Swartwood, 159 lfinn. 1, 7, 198 ~.W. 536, 538 (l924). See 
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juries from being misled by false testimony." 
It seems clear today, bowever, that the rule fails to perform either 

of these functions effel:tively, and it often frustrates the true intention 
of the parties. Tbe number of different tests for applying the rule, tbe 
number of e.~ceptions to its application, and the uncertainty surround. 
ing parol evidence rule litigation all tend to decrease, rather than in
crease, the certainty of the written document." Bel:ause it is impossible 
tG forecast wbether or not the facts of a given transaction will come 
witbin one of the e.~ceptions or various tests of the rule, the assumption 
that the rule is indispensable to business stability is specious." 

Nor does the rule add stability by encouraging people to commit 
their complete contract to writing. Despite the long existence of the 
parol evidence rule, contracts which are partially written and partially 
oral are not uncommon.'" The fact that many business transactions 
must he carried out qUickly and over long distances by telephone often 
precludes a complete reduction of contractual terms to writing." Fur
thermore, informal business transactions between friends or long-time 
business associates are likely to involve "understandings" between the 
parties that are not reduced to writing.'o The e.nent to which business
men place their agreements in writing because of the parol evidence 
rule is thus questionable.·' The average layman, moreover, is probably 

also S.W. Bridges Ie Co. v. Candhnd, 88 Utah 373,380, S4 P.2d 842, 84S (1936); 
C. McCormick, Evid.nce ! lID, at 418 (1954) • 

•• Moi6tt v. Maness, 10l XC. 457, 9 S.E. 399 (1889); C. McCormlcli:, Evi-
dence f 210, at 428 (1954). 

M See tat accompanying notes 6-13 supra~ 
Of E. FISCh, New York Evidenc. ! 64, at 42 (1959). 
IS S .... t, Contract Making and Parol Evidence: Diagnosis and Tr.atm.nl 

of. Sick Rule, 53 Comen L. R.v. 1036 (1968). For exampl., in a ,urvey of ar
chitects iD northern California, it was found that in 459'", of their written con~ 
tradS, the projected cost .figure was agreed upon orally. Id. at 1047 & n .. 51 . 

•• See C. McCormick, Evidence! 216. at 441 (1954). ' 
CO Note, A Critique of the Paroi Evidence Rule in Pennsylvania, 100 U. P.:t. 

L. Rev. 703, 719 (1952). It is unlikely that parties in this situation would insist 
011 reducing these to writing because it would seem to imply a distrust of the 
oth.r party. 

61. 1\fcCormick. The Parol Evidence Rule as a Procedural Device for CODtrol 
of the Jury, 41 Yale 1.1. 365, 366,334 (1932). 

There 5eem5 to be onlY one area in which the ubusiness reliance on the writ· 
ingn argument has any Validity. This is in the relation between principal and 
agent. Principals oiten rettUire their agents to use form contracts contain:ing inte~ 
gration or merger dauses. In this way tbe prindpaJ is protected from the un
authorized acts 01 hi! agent becaUSl!! if the agent makes an oral agreement. the 
parol evidence rule prevents its admission jor the purpose of adding to the writ
ten contract. But should an innocent third party be unable to enforce all the terms 
of his agreement in order that a principal may shield himself from the acts of his 
agents? Since a principal benefits from the acts of his agents, it should be bis re
sponsibility to cDDtrol them. Thereiore the rule fn1Strates public policy by de
nying an innocent party his re3Sonable expectations a.nd by disc:ouraging a. priD~ 
apd Irnm maintaining internal contrDI over his .agents. 

For a more complete di.sctlssion of the principal-agent problem, see Sweet, 
Contract Making and Parol Evidence: Diagnosis and Treatment of a Sick Rule, 
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unaware of the rule's existence.62-

The primary justification for the parol evidence rule has always 
been !be fear that the fact-finding process might be compromised by 
!be unrestricted admission of evidence. Concern has been expressed 
that abolition of the rule might encourage perjury. It is clear, however, 
that the fear of perjury has been overemphasized." An identical fear 
served to prolong the life of a similarly archaic common law rule. At 
one time parties in interest were not competent to testify in their own 
case. That rule has been abandoned with no apparent harm to the j u
dicial process." If the jury is capable of weighing the evidence in cases 
where parties testify in their own behalf, it should be entrusted to dis
cern the facts in parol evidence cases despite the possibility of perjury. 
Another fear is that an unsophisticated jury would not be able to dif
ferentiate between evidence of a valid parol agreement and a party's 
recollection of parleying or mere wishful thinking." Coupled with !be 
fear of unsophisticated juries is the alleged danger of juries being 
swayed by sympathy. Since the party alleging the parol agreement will 
suffer heavily in many cases if the parol agreement is not recognized, 
it is felt that the jury will not be able to deliver an objective verdict." 

These fears seem to be founded upon the belief that mere amateurs 
.are incapable of deciding factual controversies bearing on legal rela
tionships."' Although often repeated, this belief has little empirical sup
port. In fact, research"" on this problem has shown that the jury both 
understands the case and is disciplined by the evidence.'9 A comparison 
of jury verdicts and hypothetical verdicts by the judge in tbe same 

. 53 eomen L. Rev. IOJ6, 10S0, !OJ)-;! (1968). 
12 Note, A Critique of the Pa.rol Evidence Rule in PennsylYania, 100 U. Pa. 

L. Rev. 7OJ, 719 (1952) . 
.. s.. Sunderland, Scope and }Iethod of Discovery Belore Trial, 42 Yale 

LJ. 863, 861 (1933): "Perjury is one of the great bugaboos of tbe law. Every 
chang~ in procedure by wbiclJ tbe disclosure of the truth has been made easier 
has raised the spectre of perjury to frighten the profession." 

8{ Parties to civil actions were [Dade competent to testify by Lord Brougham's 
Act, 14 It 15 Viet., ch. 99, ! 2 (ISm . 

.. C. McCornlid:, Evidence I 210, at 428 (1954) . 

.. Id. 
IT Dean Griswold states: nSut jury trial, at best, is the apotheosis fJi the 

amateur. Why should anyone think that tweh'e person! brought in from the 
stnet, selected, in various ways, for their lack of general ability, ~hould have 
any special capacity for deciding controversies between persons?" 1961-1963 
Harvard Law School Dean's Report 5-6 . 

.. s.. H. Kalven .I< H. Zeisel, The American Jury (1966), in which the find
ings of the Chicago Jury Project--.a.n empirical study of all phases of the jury in 
both civil and criminal cases-are presented. The civil trial part of the study 
was based on data collected from 4000 jury uiab throughout the" United States. 
Id. at v-vill, 6.3 &: n.ll. 

69 1<1. at 149-62. This book deals primarily with criminal jury trials and 
onJy mentions civil trial data by comparison. Kalven, howe .... er, sees no reason 
why criminal trial dab. in the area of jury ability would not apply equally well 
to civil ~es. See Kalven, The Dignity of the Civil Jury, 50 Va. L. Rev. 1055, 
1066 n.23 (1964). 
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cases showed 78 per cent agreement.TO In those cases where Ibe judge 
disagreed with Ibe jury's finding, he rarely attributed his disagreement 
to an inability of the jury to deal with the evidence objectively." The 
empirical data further discredits the fear that juries are swayed by sym
pathy. It has been shown that when judge and jury disagreed on Ibe 
verdict in personal injury cases, the judge favored Ibe plaintiff almost 
as often as did the jury." Since jury sympalby in parol evidence cases 
would seem to parallel that in personal injury cases, it is impossible to 
say that the jury would be less objective in its verdict Iban Ibe judge. 

F"mally, since the jury has the duty of deciding Ibe credibility of 
evidence in other difficult cases, Ibere is no compelling reason to make 
an e:'CCeption in cases involving parol evidence. The same issues of 
credibility arise in olber areas of Ibe Jaw where Ibe jury is faced with 
evidence from witnesses who may have a claim on its sympathy or 
evidence which seems inherently suspect. ~ everlbeless, the jury is con
sidered capable in those situations of making a finding of fact based 
upon a hearing of all relevant evidence. Furthermore, the same technical 
questlons of contractual relationship arise when the alleged prior agree
ment and Ibe subsequent agreement are both oral. However, in such a 
case the jury is permitted to decide whether Ibe entire agreement of the 
parties was embodied in the subsequent contract. A jury should be just 
as capable of reaching a fair decision when Ibe prior agreement is oral 
and the subsequent contract is written. Since Ibe question of whether 
a parol understanding was part of the parties' total agreement is wholly 
ODe of fact,T3 Ibere seems no reason to remove that question from the 
jury's consideration in the absence of proof Ibat Ibe jury is incapable 
of dealing with it." As shown above," no such proof of jury incom
petence exists. 

IV 
ABoLITION OP TEE PAROL EVIDE.,<"CE RULE AND THE 

iNTEGRITY OP THE F ACT-FINDING PROCESS 

Since it bas become obvious that the reasons for Ibe strict parol 
evidence rule are no longer valid, a number of tests have been suggested 

10 H. Kaiven &< H. Zeise~ The American Jury 63 (1966). The Jury Project's 
figures are comparable to the linding:! of a number of judges wbo made individual 
studies from their own uperiena: on the bench. One judge agreed \vith the jury 
in 85% of the civil C3.!" (the highest) while another in only 7270 of the a... 
(the lowest). Id. at SZl-Zl. 

11 Id. It 168. 
T' Of the 22% of the C3St> in which the judge and jury disagreed on the 

verdict, 12% of the time it was the jury that was more favorable to tbe pla1n~ 
tiff, while in 10,% of the cases it was the judge who was more sympathetic to 
the plaintiff. Iei. at 64. 

73 "Most, if not all, of the issues that are raised in the application of tbis rule, 
are iuues of fact." .3 A. Corbin, Contrads § 395, at 510 (rev. ed.. 1960). 

'14 In. Tennessee, integration of an agreement is tre.:1ted as a question of fad 
for the jury. Hines v. Willcox, 96 Tenn. 148. 159, J3 S.W. 914, 916 (1896) j Beziat, 
The Parol Evidence Rule in Tennessee, 15 Tenn. L. Rev. 7iJ, 179 (19.39). 

1~ See tat a.ccompanying notes 6J~12 .supra. 
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to liberalize it. In addition to the "reasonable man" test of the Restate
ment and the UCC test discussed above," many commentators have 
advocated a third test: that an unambiguous written document be pre
Jumed to contain all the terms of the agreement." Under such a test, 
the judge, after hearing all the e."trinsic evidence, would determine 
whether the presumption had been overcome by clear and convincing 
proof to the contrary; and only if the presumption had been overcome 
would the evidence be submitted to the jury. 

These suggested rules are improvements over the "complete on its 
face" doctrine, but they still make it possible to frustrate the true intent 
of the parties. Even the last test can keep the true intent of the parties 
from the trier of fact if the judge is not convinced that the presumption 
against admissibility is overcome.'· As Corbin observed, everyone (not 
excluding judges) makes judgments about language according to his 
own education and experience." Thereiore judgment as to admissibility 
of evidence could vary depending on the judge ruling on the case.'· 
Thus, in varying degrees, the suggested tests have the same flaws that 
they were designed to overcome-frustration of the parties' true inten
tions and unpredictability of litigation. 

Since the parol evidence rule is no longer applied as a substantive 
rule of contract law, there is no theoretical reason, and certainly no 
practical reason, for its ccntinuance. Issues of fact such as the credi. 
bility of parol evidence or the degree of integration of the writing 
should properly be placed before the trier of fact." Abolition of the 
rule would eliminate the double hurdie of convincing the judge as well 

11 See text actompanying notes 15-23 supra. 
'M Hale, The Paro1 Evidence Rule, 4 Ore. L. Rev. 91, 121 (1925) j lIurray, 

The Parol Evidence Rule: A Clarification, 4 Duquesne UL. Rev. 337, 341 (1966); 
Note, A Critique of the Parol Evideoc. Rule in Pennsylvania, 100 U. P •. L. Rev. 
703,121 (1952). • 

18 In .some contract situations truth can be stranger than fiction. See, e,g., Raf· 
fie v. Wichelbaus, IS9 Eng Rep. 375 (Ex. 1864). Just because the parties aUege 
they did something "unnatural" or "incredible" should not predude them from 
taking their case to the trier of fact. Of course. if the story is so preposterous 
that reasonable men C3.D. not diifer, the judge m:1y direct the verdict a.s in any 
other case. 

fSil Corbin, The lDterpretation of Words and the Parol Evidence. Rule, 50 
Comel! L.Q. 161, 187 (196;). 

80 Not only do backgrounds vary from judge to judge but also attitudes 
toward the law. Jud~ Frank in a parol evidence rule case remarked: "Candor 
compels the admission that, were we enthusiastic devotees of that rule, we might 
so construe the record :1S ta bring this case within the rule's scope .... " Zell v. 
American Seating Co, 138 F.2d 641, 644 (2d Cir. 1943), ",v'd mem., 312 U.s. 
709 (1944). 

It might also be said that judgment could vary depending on the jut)' sittin; 
on the case. This is much less likely since in the usual civil case there is a twelve 
man jury and, taken as a whole. it is likely to represent the objective community 
judgment. .Also, since verdicts do not bave to be ucanimoU!, one person's unique 
background will be overridden by the "community judgment" and will Dot dis~ 
tort the verdict. 

11 See Dote 70 supra. " 
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as the jury of the credibility of the evidence. The danger of incorrect 
verdicts because of the absence of the parol evidence rule would be no 
greater than the danger of incorrect verdicts with the rule. If the ruie 
occasJonally prevents parties from winning through perjury, it also al
lows parties to prevail through the concealment of their actual agree
ment. 

Complete abolition of the rule would not leave written documents 
completely vulnerable to perjurious testimony and overly sympathetic 
juries. Cross-examination is always available to examine the credibility 
of testimony relating to parol agreements. More importantly, the aboli
tion of the rule would not detract from the judge's supervisory power 
over the jury. If the facts were so clear that reasonable men could not 
differ, the judge could direct a verdict on certain issues or enter judg
ment notwithstanding the verdict. S2 If the judge felt the evidence was 
insubstantial, he couid comment on it, instruct the jury as to the burden 
of proof, or, in appropriate cases, utilize special verdicts. 

If a party to a written contract wanted assurance that the docu
ment could not be varied, added to, or contradicted by prior oral agree
ments, he could, by adding a merger clause, gain protection similar to 
that provided by the parol evidence rule. Without the parol evidence 
rule, of course, the merger clause would not be conclusive," and the 
jury would still hear the extrinsic evidence. However, if the merger 
clause were in plain language and placed in an obvious position on the 
document in large type, it would operate with the same effect as the 
strict parol evidence rule. Such a clause wouid undoubtedly be conclu
sive in the eyes of the jury in the absence of the most convincing evi
dence to the contrary. If not, it would certainly give the court an 
opportunity to e.~ercise some of its procedural controls over the jury." 

v 
CONCLUSION 

The parol evidence rule was founded on the common law's fear of 
juries and its concomitant belief in the sanctity of documents. Neither 
of these tenets supports tbe rule today, and virtually every major COm
mentator has recommended its liberalization." It is an established prin
ciple in the law that wbere the reason for a rule fails, so too sbould the 

SI But see McCormick, The Parol Evidente Rule as a Procedural De~;ce lor 
Control of tb. Jury, 41 Yale L.]. 365, 378-79 (1932). 1ftCormiclt r •• 1> thot wb.n 
it is one party's word against the other on whether the written contract was com~ 
plet.!: and final, a jud~peciany a timid one-would be reluctant to declare 
tbat reasonable men could not differ on the issue. Thus, this may not be too po
tent a control on the jury. &wever, "abolition of the parol evidence rule will 
probably encourage greater use by the courts of its powers in these situations. 

as In the case of adhesion contracts this is desirable protection for parties 
without great bargaining power. 

'-taSte te:tt accompanying note 82 supra. 
8~ See note 6 .supra. 
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rule.'· Since the underlying rationale of the parol evidence rule has 
long been suspect, and since retention of the rule has caused both con
fusion and injustice, abolition of the rule is perhaps overdue. In view 
of the availability of alternative means to enable parties to protect doc
uments from attaCk by extrinsic evidence, abolition of the parol ev
idence rule would not sacrifice the legitimate ends the rule may previ
ously have served. 

The three landmark detisions by the California Supreme Court in 
1968 indicate that, in Caliiornia, ii the court believes the evidence 
presented, it will be admitted. Although this represents a significant 
liberalization of the rule, it still retains for the court a function which 
properly belongs to the jury-that of determining the credibility of the 
evidence. Since in California the parol evidence rule is codified by 
statute,'" no further court-initiated reform is pcssible. In other jurisdic. 
tions, however, courts will be freer to consider whether the rule re
stricting the jury's access to relevant evidence should be retained at 
all.'· 

Finally, the parol evidence rule has been so weakened in California 
that the results of litigation in that state should cast light on the 
wisdom Of ultimate abolition. If faith in written documents continues, 
commercial relationships remain stable, and no miscarriages oj justice 
occur from perjured evidence in contract cases, this success should stand 
as the most persuasive argument for the rule's complete abolition . 

• 0 See Davies v. Pow.ll, Willes Rep. 46,51 (C.P. 1738). 
11 Cal Civ. Code § 1625 (West 1954); Cal. Civ. Proc. Code § 1856 (West 

1955). 
88 In the amenee of additional legislative action. contracts for the sale of 

goods will be subject to the parol evidence rule in U.C.C. § 2-,,02, except in Lou
isiana. See note IS supra. 


