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"1emorandum 77-38 

Subject: Study 63.80 - "evisions of the Psychotherapist-Patient Privilege 

Attached are two copies of a staff draft of a tentative recommenda­

tion, prepared by ~Ir. Sterling, to carry out the decisions of the Com­

mission made at a prior meeting when revisions of the psychotherapist­

patient privilege were considered. Please mark your editorial revisions 

on one copy to turn in to the staff at the June meeting. Also attached 

is a copy of :lemorandum '76-18 which contains background information. 

Although the draft of the tentative recommendation draws heavily on this 

memorandum, the background information May be useful to our two new 

Commissioners. 

The staff is greatly concerned about one aspect of the tentative 

recommendation. Our COncern goes to t'he proposal to expand subdivision 

(a) of Section 1010 (page 8 of the tentative recommendation). The 

existing subdivision (a)--"hich is limited to a doctor who devotes "a 

s"bstantial portion of his time to the practice of psychiatry"--will be 

expanded to cover any doctor "while engaged in the diagnosis or treat­

ment 'of 'a mental or emotional condition." We are greatly concerned 

because we believe that this expansion will either kill the entire 

proposal for improvement of the psychotherapist~patient privilege or 

will' lead to the enactment of additional exceptions to the privilege 

that will deprive persons who sre consulting psychiatrists and other 

psychotherapists of 'the protection they now have. This is because the 

district attorneys have consistently opposed expansion of the privilege, 

and I would anticipate that personal injury lawyers and others would 

also oppose expansion of subdivisiOn, (a) absent a showing of some defi­

ciency in the existing California law nnder thi's subdivision. As you 

"ill re'call, this expansion was not suggested by any source in Califor­

nia and, as far as we'know, no source in California seeks such an expan­

sion. ":0 one has advised us of any inadequacy in present subdivision 

(a) . The expansion finds its source in th'e proposed Federal Rules of 

Evidence; these rules were never adopted by Congress because of the 

substantial opposition to the proposed rules on privilege both on the 

ground that they were beyond the authority of the court and on the 
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ground that the substance of the rules was inadequate. We found one law 

review article that noted that the proposed rule on the psychotherapist­

patient privilege was opposed by the American Bar Association; one 

source indicated that the basis of the objection was that the broad 

scope of the proposed privilege would keep relevant information fro~ the 

fact finder, but we have not found any written statement as to the 

grounds for the ABA objection. Fe are also concerned that the change in 

subdivision (a) will create a practical problem of judicial administra­

tion. The judge can apply existing subdivision (a) fairly easily since 

,he need only determine whether the doctor is a psychiatrist. The ex­

panded rule may require that the judge go into the nature and cause of 

the condition being diagnosed or treated to determine whether it is a 

"mental or emotional condition'· and would appear to expand greatly the 

scope of the privilege, especially if it is true that 80-90 percent of 

physical illness has a mental or emotional cause or component. On 

balance, the staff does not believe that such an expansion of the privi­

lege is desirable. 

\"e have one other minor point we wish to make concerning the tenta­

tive recommendation. This concerns subdivision (b) of Section 1010 on 

page 8. of the tentative recommendation. The Commission there proposes 

to expand the scope of subdivision (b) to cover a psychologist licensed 

or certified under the laws of another state. Fe have no problem with 

this expansion. However, we note that this does not follow the federal 

rule which would have expanded it to include "anv state or nation." In 

this connection, it should be noted that Business and Professions Code 

Section 2912 provides: 

2912. ,"othing in this chapter shall be construed to restrict 
or prevent a person who is licensed or certified as a psychologist 
in another state or territory of the United States or ina foreign 
country or province from offering psychological services in this 
state for a period not to exceed 30 days in any calendar year. 

After the Commission has revieFed these policy issues and any others 

raised at the meeting, the staff is hopeful that the tentative recommen­

dation (with any necessary revisions) can be approved for distribution 

for comment after the June meeting. 

~espectfully submitted, 

John H. De"'!oully 
Executive Secretary 



1I63.8u 6/9/77 

rE,;r"-TIVE RJ:;CO:"lEl\DAl'lO:, 

relating to 

T,:E;VISIOi; OF Ttl" PSYCHOTHERAPIST-PAl'lE:;T PRIVILEGE 

The Evidence Code provisions relating to the psychotherapist-
1 ' 

patient privilege were enacted in 1965 upon r8commendation of the 
, 2 

California Law Revision Commission. These provisions have been the 

subject of several subsequent Coooeission recommendations, with the 
3 

tesult that they have been amended and sup~lemented a number of times. 

In the course of its continuing study of the law relating to evidence, 

'the Commission has reviewed the psychotherapist-patient privilege in the 
4 

light of recent 'law revie!, articles, monographs and other cOIDmunica-

I., 1965 Cal. Stats., Ch. 299. As origin'ally enacted, 'th.! psychother­
apist-~atient privilege ,,'as contained in Sections 1010-1026 of the 
Evidence Code. Sections 1027 and 1028 '·lere added by legisla,tion 
enacted in 1970. Unless otherwise noted, all section refer.\nces 
herein are to the Evidence Code. 

2. See Recommendation Proeosing ~ Evidence Code, 7 Cal. L. P.evision 
Comm'n Rep,orts 1 (1)65). For the Cooonis,!ion's backgroun.d study on 
the psychotherapist-patient privilege, see ~ Privilege )lot Covered 
h the Uniforr.l Rules--Psychotherapist-Patient Privilege, 6 Cal. L. 
J:evision Comm'n Reports 417 (l964). 

3. See ;';ecommendation Relating to the ~vidence Code: .1Ull!ber I-­
Evidence Code I:evisions, 8 Cal.L. hevision Comm'n Reports 101 
U967); Recommendation !:ela~ing to the Evidence Code: i,:umber 4-­
Revision of the Privileges Article, ) Cal. L. Revision Commln 
Rep'orts SOl (1969); Recommendation Relating to ~ t:vidence Code: 
l;umber 5--RevisiollS of the Evidence Code, 9 ,Cal. L. ,Re:vision Comm' n 
~eports 137 (1~69). -See also 1967 Gal. Srats., Gh. 650; J970 Cal. 
St a t s., Chs. 1396. 1397. A number of oth~r amendments have, been 
made in these provisions to conform these provisions, ,to other 
recent enactments. 

4. See, e.g., Louisell & Sinclair, ,(eflections ~ the Law of Privi­
leged Communications--The Psychotherapist-Patient,Privilege in 
Perseective, 59 Cal. L. Rev. 30 (1971); Comment, Underprivileged 
Communications: Extension of the Psychotherapist-Patient Privilege 
.!2. Patients of Psychiatric Social "Iorkers, 61 CaL L. Rev. 1050 
(1973); PSYc!l<;theraRist-PatientPrivilege, 62 Cal. L. Rev. 604 
(1974); Comment, California Evidence ~Section~ Conflict 
with Privileged C6~~unications! 6 Pac. L.J. 612 (1975), Comment, 
l'arasoff y.!.. Rep,ents .9i the University of California: Psychothera­
pists. Policemen and the Duty to l-iarn--An Unreasonable Extension of 
the Common Law? 6 Golden Gate L. Rev. 229 (1975). 
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5 6 tions received by the Commission, and the Federal Lules of Evidence. 

As a result of tilis revie,,', the Commission has determined that a number 

of revisions in the scope of the psychotherapist-patient privilege are 

desirable. 

The Commission recognizes that any extension of the scope of pro­

tection afforded confidential commLmications necessarily handicaps the 

court or jury in its effort to make a correct determination of the 

facts. Iience, the social utility of any neH privilege or of any ext en­

.sion of an existing privilege must be <Jeighed against th.:; social detri­

ment inherent in the calculated suppression of relevant evidence. 

Applying this criterion to the psychotherapist-patient privilege, the 

Commission is persuaded that the psychotherapist-patient privilege is 

unduly. restrictive and therefore makes the following recommendations. 

Physicians Other Than Psychiatrists 

Section 1010(a) includes within the psychotherapist-patient privi­

lege physicians who specialize in psychiatry or are reasonably believed 

by the patient to so specialize. 7 This limitation to psychiatrists only 

is overly restrictive since a physician who is not a psychiatrist may 

give aid of a psychotherapeutic nature in the ordinary course of treat­

ment. Llimination of the restriction to psychiatrists only will also 

5. See, e.g., Letter from Professor John Kaplan (May 23, 1975), on 
file in the Commission's offices. l'rofessor Jack Friedenthal pre­
pared a background study for the Commission, whose coverage in­
cludes the psychotherar'ist-patient privilege. See Analysis of 
Differences Between the Federal l>ules of "vidence and the Califor­
nia Evidence Code (mimeo 1976). The Commission has~ also had th" 
benefit of an unpublished paper by'obert Plattner, The California 

,Psychotnerapist-Patient Privilege (Stanford Law School 1975). 

G. The Federal Rules of Lvidence do not contain a statutory psycho­
therapist-patient privilege. See "ule .,01. However, the Supreme 
Court Advisory Committee's proposed rules included a statutory 
privilege with notes thereon. See Proposed Federal Rules of Evi­
dence, Rule ~04 (Callaghan 1974, J. Schmertz ed.). The Commission 
has consulted the proposed rules and notes which reflect the most 
recent thinking in the field. 

7. Section 1010(a) applies to a physician "who devotes, or is reason­
ably believed by the patient to devote, a substantial portion of 
his time to the practice of psychiatry." . . 
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avoid the need to make refined distinctions concerning what is and what 

is not the practice of psychiatry." 

Psychologists Licensed in Other Jurisdictions 

Section l010(b) includes within the psydlOtherapist-,latient privi­

lege psycholo"ists licensed in California.:J Clowevet, a psychologist 

licensed or certified in another jurisdiction may' give treitm,mt in 

California.
10 

F h 1 1 ( ) b d or t is reason, Sectior, 0 0 b should be roadene to 

include psychologists licensed or certified in another jurisdiction. 

The require,uent that the psychologist Le in fact licensed or certified, 

and not merely believed to be so by the patient, is justified by the 

nUl"ber of persons, otl,er than physicians, purporting to render psycho­

therapeutic aid and the variety of their theories.
ll 

Licensed Lducational Psychologists 

Legislation enacted in 1970 provicies for the licensure of educa-

. 1 hI' 12 t~ona psyc 0 Og1stS. I'. licensed educational psychologist may engage 

in private practice and provide substantially the same services as 

school psyc[lOlogists who are already incluCied within the psychother:lpist-
13 

patient privilege. The qualifications for a licensed educational 

8. See Supreme Court Advisory Committee's .'.ote to Section 504 of the 
Proposed Federal Rules of lividence (1973). 

9. Section 1010(b) requires licensure under Chapter 6.6 (commencin!: 
'lith Section 2900) of Division 2 of the Business and Professions 
Code (psycholo~ists). 

10. Fusiness and Professions Code Section 2912 ~rovides: 

2912. ;othing in this chapter shall be ·const.ru·"d to 
restrict or prevent a person ,.ho is licensed or certified as a 
psychologist in another state or territory of the United 
States or in a foreign country or province from offering 
PS1cholo3ical services in this state for· a period not to ex­
ceed 30 days in any calendar year. 

11. See Supreme Court i,dvisory Committee's Note to Section 504 of the 
Proposed Federal :.ules of E.vidence (1$73). 

12. See Article j (commencing ,.ith Section i 7d60) of :hapter 4 of Part 
3 of Division 5 of the 3usiness and Professions Code (licensed 
educational psycholoGists), enacted by '197('. Cal. Stats., Ch. 1305, 
:, 5. 

13. . See Section 101:J(d). 
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psychologist are D~re stringent than for a school psychologist, tne 

licensed educational psychologist beins req~ired to have three years of 

full-time experience as a credentialed school psychologist in the public 

h 1 . 14 
se 00 s or experieuce which the examining board Jeems equivalent. For 

these reasons, the psychotherapist-patient privilege should be broadened 

to include the licensed educational psychologist. 

Psychiatric Social Harkers 

The psychotherapist-patient privilege does not no'" apply to psychi­

atric social workers. 15 l~"'e psychiatric social worker is an imf.ortant 

source of applied psychotherapy of a nonmedical nature in public health 

inst~tutions, performing the same functions as other presently privi-
. 16 

leged professionals. By excludin6 psychiatric social workers, the 

existing privilege statute often Forks to protect the rich and deny the 

poor who must rely on l,sychiatric social workers, not psychiatrists, for 

their psychotherapeutic aid. The Commission recommends expansion of the 

psychotherapist-patient privilege to include confidential communications 

to psychiatric social ,mrkers. To assure adequate qualifications for 

the psychiatric social worker, the ,'rivilege should be limited to those 

who have substantially the same qualifications and duties as a state 
17 psychiatric social worker and "ho ,.,ork in state or county ["ental 

health facilities or facilities that qualify for reimburseme·nt under the 

California medical assistance program or under Title XVIII of the Social 

Security Act. 

Professional Corporations 

Conforming amendments to the ;oscoile-i.nox Professional Corporation 

Act made clear that the relation of ;hysician and patient exists between 
18 

a medical corporation and the patient to whom it renders services, but 

14. Bus. & Prof. Code ; 17862. 

b. belmont v. State Personnel Bd., 36 Cal. i_pp.3d 518, 111 Cal. Rptr. 
607 (l~74). 

16. ~:ee, Comment, Underprivileged Communications, Extension of the 
Psychotherapist- Patient Privil.eze to Pati.ents of Psychiatric 
Social ~·Iorkers. 61 ~al. L •. eV. lu50 (1973). 

17. See California State Personnel Board, Specification, Psyciatric 
Social Worker (rev. 1973). 

18. See 1968 Cal. Stats., Ch. 1375, ~ 3. 
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failpd ~Q make clear that the relationship of psychotherapist and pa­

tient also exists bet<!een a medical corporation and the ~atient to whom 

it renders services.
19 

Likewise, provisions authorizing a marriage, 

family" or child counseling corporaticn neglected to make clear that the 

relationship of psychotherapist and patient exists between such a cor­

poration and its patient.
20 

The ap"lication o'f the psychotherapist­

patient privile3e to a medical cor~oration and to a marriage, family, or 

child counseling corporation should be made clear and the provision 

located in an appropriate place in the psychotherapist-patient statute. 

Group and Family Therapy 

There is a question whether the psychotherapist-patient Privilege 

applies in group and family therapy situations. Section 1012 defines a 

confidential communication betl,een patient and psychotherapist to in­

cludeinforUlation transmitted between a patient and psychotherapist "in 

confidence" and by a means .,hich, so far as the patient is aware, dis­

closes the informatiOn to no third !,ersons "other than those who are 

present to further the interest of the patient in the consultation, or 

those to whop, disclosure. is reasonably necessary for ••• ;the accoin­

pli~hment of, the purpose for wldch the ~)sychotherapist is consulted." 

Althout>h these statutory exceptions "70uld seem to include other patients 

present at group therapy treatment, the language mig:lt be narrowly 

construed to make information disclosed at a group therapy session not 

privilege<l. 

In light of the frequent use of group, !'herapy for tlle treat'ment of 

.. emot,ional, and mental problems, it is important that this form of treat­

me\1t be covere<l by the j>sychotherapist-patient privilege. Croup therapy 
, 

is now used more and more in ti,e areas of marriage ar,d family counsel-

ing, juvenile delinquency, alcoholism, and others. It is a froliling and 

prolllil':lug, form of psychotnerapeutic, aid and should be encouraged and 

19.' Section 1014 was amended in 1969 to ruake clear that a' psychological 
corporation is covered and again in 1972 to cover a licensea clini­
cal social workers corporation. 

20. See Article 6 (commencing with Section 17375)<if~€ha:pter 4 o'f Part 
3 of Division 50f the Husiness and Professions Code, enacted by 
197;: Cal. Stats; ,Ch. 1318, ;, 1. 
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protected by the privilege. 21 

The policy considerations underlying the privilege dictate that it 

encompass communications made in the course of group therapy. Psycho­

therapy, including group therapy, requires the candid revelation of 

matters that not only are intiF~te and embarrassing, but also possibly 

harmful or prejudicial to the patient's interests. The Commission has 

bee!! aavised that persons in need of treatment sometimes refuse group 

therapy treatment because the psychotherapist cannot assure the patient 

,that the confidentiality of his con~unications will be preserved. 

The Commission, therefore, recommends that Section 1012 be amended 

to make clear that the psychotherapist-privilege protects against dis­

closure of connnunication& made during family or other gr,oup therapy. It 

should be noted that, if Section 1012 .,ere so amended, the general 

restrictions embodied iL Section 1012 would apply to group therapy. 

Thus', corumunications made in the course of group therapy would be within 

the privilege only if they are ,,",de in confidence and by a means which 

discloses the information to no other third persons. 

Application of Privilege in Criminal Proceedings 

Section lD28 makes the psychotherapist~patient privilege applicable 

in criminal proceedings where the psychotherapist is a psychiatrist or 

psychologist, but inapplicable in criminal proceedings "here the psycho­

therapist is a clinical social worker, school psycnologist, or marriage, 
22 family, and child counselor. The basis for this distinction Is not 

clear. A patient consulting a psychotherapist expects to receive the 

benefit of the privilege regardless of the type of psychotherapist con­

sulted; Section 1028 frustrates this expectation in the case of criminal 

proceedicgs. 

The major effect of Section 1028 is to deny the privilege' to the 

poor and lower-middle class, who must utilize clinical social workers 

and family counselors, "'hile ?reserving the privilege for precisely the 

,21.- See, e.g., Group Therapy and Privileged Communications, 43 Ind. 
L.J. ';;3 (1907); Fisher, The Psychotherapeutic Professions and the 
Law of Privileged Communications, lD Hayne L. Rev. 609 (1964). 

22. Section 1028 provides that, '·Unless the psychotherap.ist is a person 
described in subdivision (a) 'or (b) of Section lOlD, there is no 
privilege under this article in a criminal proceeding." 
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same types of communications by the upper-middle class and the rich, who 

can afford psychiatrists and psychologists. Section 1028 may also 

discourage potential patients from seeking traatment for mental and , . , 

emotional disorders for fear of disclosure of communications in criminal 

proceedings. lhis is particularly important in "rug addiction cases, 

but.it is important in other cases as well. 

The iaterest of society in facilitating the conviction of patients 

·by making their conniJunications to their ~sychotherapists admissible in 

Criminal procl"edings is adequately protected by.two other exceptions to 

the .privilegl", Section 1027 denies the privilege where a child under iC, 

is the victim of a crtUle and disclosure woul" be-in the best-interests 

of the child. Section ·102.4 denies the privilege. where the patient is 

dangerous to)Jimself or herself or to others. In addition,the psycho­

therapi-st may be personally liable for failure to exercise due care to 

,d.isc10se the communi-cati-on where <lisclosure is essential to avert <langer 
23 

to others. 

The. Comrr,ission believes that the harm caused by Section 102i; far 

outweigtlS any benefits to society that it provides. The provision 

. should.be repealed, 

'Ille C amBris'S ion 's recommendations would be eifectuated by ena'ctment 

of the -following measure, 

23. Tarasoff v.Regents of. University of California, 17. CaL 3d 425, 551 
P.2d 334, l31 CaL Rptr. 14 (1976). 
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An act to amend Sections 1010, 1012, and 1014 of, to add Section 

1010.5 to, and to repeal Section 1028 of, the Evidence Code, relating 

the psychotherapist-i)atient privilege. 

l'he people of the State of California do enact as follows: 

Evidence Code ~ 1010 (amended) 

SECTIOj.j 1. Section 1010 of the Evidence Code is amended to read, 

1010. As used in thIs article, "psychotherapist·" means: 

to 

(a) A person authorized, or reasonably believed by the [JlJtient to 

be authorized, to practice medicine in any state or nation wfte de¥ei:e'S,,;, 

e .. ,. ... ",ett""""J.",. ""'''£e .. e<l by the pttt"",,,t "e "'",,,ete, " """,,t""""tt" 

pe .. t4"" e£ b.,." t;,,,,tO te "h" 1'""e"4",, ,,£ l'",.eb.;,,,t!r,.t while engaged in the 

diagnosis or treatment of ~ mental or emotional condition. 

(b) A person licensed as a psychologist under Chapter 6.6 (com­

mencing with Section 2900) of Division 2 of the. Business and' Professions 

€eder Code £!: licensed or. certified as ~ psychologist under the laws of 

another state. 

(c) A person licensee as a clinical social worker under ~rticle 4 

(collUllencing with Section 9040) of Chapter 17 of Division 3 of the Busi­

and Professions Code, ¥'h"" he 4~ while engaged iRapplied psychotherapy 

of a nonmedical nature. 

(d) A person who is serving as a school psychologist and holds a 

credential authorizing such service issued by the state . 
. 

(e) A person licensed as a marriage, family and child counselor 

under C:,al'ter 4 (commencing '''itll Section l7800) of Part 3, c·ivision 5 of 

the business and Professions Code. 

(f) ~ person licensed as ~ licensed educational psychologist under 

Article .2. (commencing >lith Section l7860) of Chapter ~ of Part 1. of 

Division .2. of the Business and Professions Code. 

i&L~ person who is serving as ~psychiatric social worker in ~ 

mental healt~ services facility of the State of California, £E ~ person 

who is serving ~~ psychiatric social worker with substantially the 

same qualifications and duties as ~ state .psychiatric social 1?orker in ~ 

",ental health services facil~ provided Qy the county or gualifyin:~ for 
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· reimbursement under the California medical assistance ~logram under Sec­

tion 14021 of j:he ,{elfare and Institutions Code, or under Title XVIII of 

the Federal Social Security Act and regulations thereunder, while en­

gaged in applied psychotherapy of a nonmedical nature; 

Comment. Subdivision ·(a) of Section 1010 is revised to make clear 

that·a·physician need not be a psychiatrist for the psychotherapist­

patieut privileg·e to apply. Tile privilege appliiOs to any psychothera­

peutic diagnosis or treatment by a ~hy3ician, whether or not a psychia­

trist. 

Subdivision (b) is amended to recognize the possibility of treat­

ment of a patient by a psychologist licensed or certified in another 

state. ·See Bus. & Prof. Code ~ 2912. 

Subdivision (f) is added to include a licensed· eciucational psychol­

ogist as a psychotherapist for the Jurpose of the privilege. This addi­

tion complements subdiviRion (d) (school psycholo~ist). For the quali­

fications for a licensed educational psychologist, see Hus. " Prof. Code 

b 17862. 

Subdivision (g) is added to inclUde a psychiatric social "orker as 

a psychotherapist for the purpose of the privilege. This addition over­

rules LellUont ~ State Personnel Board, 36 Cal. App.3d 518, III Cal. 

Rptr •. 607 (1974). The addition of subdivision (g) is based on func­

tional ~ij~ilarities bet.reen presently pr.ivileged professionalS and 

psychiatric social workers. See generally Comment,· Underprivileged 

Communications: Extension of the ?sychotherapist~Patient Privilege to 

Pa,tieqts .£!.PsychiatricSocial Workers, 61 Cal. L. 'cev. 1050(1973). 

Subdivision (r,) is limited to those psychiatric social 'lorke'rs who have 

substantially the same qualifications and duties as a state psychiatric 

social worker and who work in state or county mental health services 

facilities or facilities that qualify for reimbursement under the Cali­

fornia ;nedical assistance program or under Title XVIII· of the Social 

Security Act. 
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Evidence Code J 1010.5 (added) 

SEC. 2. Section 1010.5 is added to the Evidence Code, to read; 

1010.5. }'he relationship of a I'sychotherapist and patient shall 

exist bet",een the following corporations and the patients to whom they 

render professional services, as well as between such patients and 

psychotherapists employed by such corporations to render services to 

such patients: 

(a) A medical corporation as defined in Article 17 (com:nencing "Hh 

Section 2500) of Chapter 5 of ;)ivision 2 of the Dusiness and Professions 

Code. 

(b) A psychological corporation as defined in Article 9, (commencing 

with Section 2995) of Chapter 6.6 of !;ivision 2 of the Business and Pro­

fessions Code. 

(c) A licensed clinical social workers corporation as defined in 

Article 5 (commencing wHh Section 9070) of Chapter 17, of Division 3 of 

the Business and Professions Code. 

(d) A marriage, family or child counseling corporation as defined 

in Article 6 (commencing with Section 170;75) of Chapter . .4 of Part 3 of 

Division 5 of the Business and Professions Code. 

COTmnent. Section 1010.5 is "dded to continue the second paragraph 

of Section I014{c) >lith the exception of the definition of "persons" 

which is not continued. See Section 1014 and Comment thereto. Sub­

divisions (a) and (d) are ne",; they make clear the application of the 

psychotherapist-patient privilege to types of , professional corporations 

not previously covered. 

12811 

Evidence Code § 1012. (amended) 

S;;C. 3. Section i 012 of· tile Evidence Code is amended 'to reaa; 

1012. As used in this article, "confidential coinmunication bet\;1een 

patient and psychotherapist~ mea"s information, including information 

obtained by an examination of the !>atient, transmitted between a patient 
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and .. to;bt Psychotherapis·t in· the course of that relationship and in confi­

dence by a means which, so far as the patient" is aware, discloses the 

.. inforu·.."tion to no third persons other than those who are' present to 

further t·he interest of the patient in the consultation; ot fhose to 

... ','hom.discl.osure is reasonably necessary for the transmission' 6f the 

information or the accomplishment· of the purpose for which the psycho­

therapist is consulted, ~ persons "'ho ~ participating in the diag­

nosis ~ treat.ment under the direction of the psychotherap'ist:, iriclud­

.ing members E1.-I:heH Ratient I S f-ami1:y, and inc-lades a diagnosTs made and 

the advice given by. the· psychotherapist in the course of that'relation­

ship. 

Comment. Section 1012 is aJuended to make clear that the scope of 

the section embraces marriage counselins, family counseling, and other 

forms of group therapy. however, it should be noted that communications 

li,ade in the course of joint therapy are within the privilege only if 

they are made in confidence and by a means "hich discloses the informa­

tion to no other third persons. 'fhe making of a communication that 

meets these t;;o requirements in' the course of joint therapy would not 

aJllOunt to a waiver of the privilege. See' Evid. Code 5 9Inc} and (d). 

12821 

Evidence Code J 1014 (amended) 

SEC. 4. Section 1014 of the Lvidence Code is amended to read: 

1014. Subject to Section 912 and except as other",ise provideJ in 

this article, the patient, whether or not a party, has a privilege to 

refuse to disclose, and to prevent another from disclosing, a confiden­

tial communciation between patient and psychotherapist if the privilege 

is clair.>ed by: 

(a) The holder of the privilege; 

(b) A person who is authorized to claim the privilege by the holder 

of the privilege; or 

(c) The person who ,?as the psychotherapist at the tim" of the con­

fidential communication, but such perso" may not claim the privilege if 

there is no holder of the privilege in existence or if he is otherwise 

instructed by a person authorized .to permit <lisclosure. 
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4t "e""el"s pl"efeeetefta± eervteea, "" ~e±i tie ~etweeH ""eh l'at,;,eHts eftd 

!'''yehethef''pt"te effi!'±eyed by s"eh eefpefet;t""e tel"eftdel" eel"v,;,eee te 

"""h peti"ftts~ 'lihe werd u!,"l"~efte~ as Heee tft thte a"b;!tv4.e';'eft 4.H"i,,;!ee 

l'''l''t'ftel''eh;tl'e, eefl'efetteftS, "eeee4et4.e"" e,," ethel" 15l"""l'e eft;! e"t4ttee-: 

Comment. The second paragra!>h of S"ction 10l4(a), with the excep­

tio.n of the definition of "persons,' is continued in Sectio.n 1010.5. 

"Person" is defined in Section 17S to. include a partnership, co.rpora­

tion" assoc.iation, and other organizationS4 

12822 

Evidence Co.de ~ 1028 (repealed) 

SEC. 5. Section 1028 of the i..vidence Gode is repealed. 

±9~BT Hft±eea trte ~~1ehetfterdptet f" d pel"~eft deee~4.be;! tft e~e­

d4.vtefeft ~d+ el" fe7 ef Seee4.e" ±9±9, tfiel"e te de ~l"4vt±e15e ""del" eft4e 

dl"e4.e~e 4.ft d eftm4ft~± preeee"4ft15~ 

Co.mment. Former Sectio~ 1023 is not continued. 
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