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ﬁemorandum 77-35 C
Subject" Study 39. 200 - ,nforcement of Judgments {Comprehensive Stat-
' ute—-Redemptiov ﬂlternatives)

) At the May meetlng, the Zommission requested the otaff fo prepare
a memorandum prov1din9 at overview of the different approaches taken by
other s;ates to the problem of depressed prices obtained at judicial
sales of real property. ettached‘to this memorandum as FExhibit 1 is a
table summarlzln? this information. Exhibit 2 is an excerpt from Pro-
fesso* Rlensenfeld s casebook which discusses these different approach-
es. Fxhibit 3 contains some provisions concerning power of sale under
a moftgage. | _
" BACKGROUND |

7 .The Commlssion has previously decided that the existing scramble
System for redenption from execution [and foreclosure) sales of real
property is in need of revigion if it 1s to accomplish its purpose to

force the purchaser at the execution sale to bid on the property at a
price.apprOXLnatlng its fair value.” Moore w. Hall, 250 Cal. App. 25,
58 Cal. BRptr. 70 (1967). Although redemption statutes also serve the
puroosenof.giving the debtou.a chence to retrieve the property, the Com-
ﬁission:hae not indicaped any stroap sentiment toward preserving this
function]of the redemption statute, particularly since affording the
debtor'the.right to retrieve the property contributes significantly to
the sacrifice nature of execution sales of real property. The theory
behind permitting other lien creditors to redeem is that the property
should be used to satisfy as many creditors as possible.

The arguments for aund apainst redempton, particularly as they re-

late to foreclosure sales, have been summarized as follows:

The statutory right of redempticn has been both praised and
condemned by commentators. It is argued that by allowing redemp~
tion from a foreclosure sale the law encourages mortgagors to he
~less responsible in meeting their inmstallment payments; they know
that even if they defauit they may later regain their property by
redeeming it from the purchaser ac the sale. A more important ob-
jection is that the availability of redemption means that the
purchaser at the foreclosure sale gets a defeasible title. . This

probably discourages outside bidding at the sale since the condi-
tional title is not attractive to investors. Moreover, a period of
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" redemption allows speculation by those entitled to redeem:; they may
choose to exercise their right to redeem only if the value of the
property rises. It is also argued that allowing the mortgagor to
remain in possession during the period of redemption permits him to
"milk" the property before surrendering it to the purchaser. On
the other side it is argued that the reasons for allowing redemp-

_ tion outweigh the possible abuses. Such purposes include pro-
tecting persons who purchased the property subject to the mortgage,
aliowing time for the mortgagor to rafinance and save tiis property,
permitting additioral use of the property by a hard-pressed mort-
gagor, and probably most important, encouraging those who do bid at
the sale to.bid in at a fair price. By allowing junior lienors to
redeem, the statutes permit them to protect the security which they
probably would otherwise lose. [Comment, The Statutory Right of
Redemption in Californmia, 52 Cal. L. Rev. 846, 848 (1964).]

In light of these geneval notions about redemption, the Commission
has tentatively decided t¢ limit cthe right of redemption to the judgment
debtor and the judgment debtor’é successor in interest and to reduce the
redemption perind to 90 daﬁs. However, at the last meeting; the view
wasrekpreSsed that even this apprbach might not result.in generally
higher'purchaée pricés at judicial.sales. In additioﬁ; thé complexities
of determining who 1s entitled to what'dufing the ;édémptién period
impelled the Commission toward seeking‘a different-aﬁﬁroach.

The discussion below considers alternatives to redemption:which are
utilized in some other states. We do not discuss the variations on the
redemption theme since it is aésumed'that, if redemption is to be re;'
tained, 1t will be in essentiéily the same form as is set forth in the

draft statute,

ALTERNATIVES TO REDEMPTIOW

o Redemptien or Other Protective Measures

Aslsuggested at the last meeting,'redemption may have two somewhat
contradictory effects—~it is assumed that, in the majority of cases, the
right of redemption acts to depress the price for which the real prop-
efty may be solq:but, in some cases, the existence of the right of
redempfion may inhibit even lower sale prices and, where redemption
actually takes place, it méﬁ be assumed that.in some cases it is because
the sale price was low. We have not been able to find any studies which

demonstrate the actual éffect'of redempt1on. The authorities that we



have_egamined conclude in gerneral terms that the right of redempticn
functions detrimentally more rhen it achieves its intended purpose.

See, e.g., Wadsén, Eﬁuitahlé.ﬂﬁnsiderationé of .HMortpage Fereclosure and

‘Redemption in Utah: A Need for Remedial Leglblatlon, 1976 Utah L. Rev.

327, 333, 353-356; ﬁadway & Perlman, A Mortuage Foreciosure Primer: Part

III Proposals for Change, # Cleariﬁghouse Rev. 473, 478-679 (1974)

Commeﬁt, Statutory'Rédemption:_The_Enemy.gz_Hﬁme Iinancing,.ZS Wash. L.

Reév, 39 (1953}. Hence, it might be concluded that the hest thing to do
is to repeal the redemption laws and let the market.do what it will,
free of the inhibiting factor of drfeasible title. 1In this connection,
it should be noted that as nany as 17 states follow this policy. See
_Exhiblt L.

Repeallng the redemp*lon prov;sions without enacLinP other protec~
tive measgpeg_would put veal property sales on the same footing as per-
sdnal_pfqpe;fy sales. .Héwever, considering fhe value of real property
iq relation to personal pfope;ty for the usual individual debtor and,
remembering that Califcrnia law has always sought to protect against
éagrifice sales of real property on exeéution and Ioreclosure, it does

not seem advisable to take this course.

ﬁelayed Sale

AL the last meeting, Prafesscr Riesenfeld sugg pested the alternmative
of delaylng ‘the sale for sowme period such as 90 dava after leﬁy, analo-~
gous to the three-month delay ‘n the c0mméncement;0f prcéeediﬁés“under
the power of éélé'prdﬁidéd in a mortzage. ee Civil Code § 2924 in

Exhibit 3. A similar suggestior was made some veurs ago:

Tt is submitted that the cld, established method of tempering
the wind o the debtor, mnameiv, by giving him a year in which to
radeem, has fulled utterlv. Tis net resuylt has been to make the
market unattractive vo atyoue exeepy tihe judgment creditor, and it

" has thus virtual 1y done away with any wmarkei other than one ‘
absolutely controlled hv +ne ~reditor. There has bean no corre-
sponding berefit Lo the debtor, Theoreticallv, he gets time to
raise the woney with which. to redzem; practically, he seldom, if
ever, can tuke advantage of hisc oopeortunity. ile would have all

_the bepefit he now hag il the redempiion aerlod were abolished and
the sale 1tse1f ware DDQLPOnLd for onc Yed . He¢ would alsc have
the bepefit of a szie In a “reer markes, . .=...Lhﬂ present law,




‘permitting ‘the debtor to retain possession during the period of
rgdemption and to collect the rents, issues and profits without
be%ng accountable to the creditor (until after the periocd of re-
demption has ekxpired) is gimply a gift to the debtor to which he
would not seem to be entitled. It 1s also submitted that, in many
cases, the postponement of the sale would serve no useful purpeose,
and that where there is no presernt rrospect of a “substantial in=-
crease in the value of the property nor of the debtor being able
to pay the judgment ‘there should be no nostponenent of sale.
-[King, The Enforcement of Mouey Judgment s in California, 1! So.
Cal. L. Rewv, 224, 228-229 {1938) (emphasis added, footnotes @mitted)-]

The staff favors this approach. The judgment debtor would be
permitted to remain in possession of the real property for 90 days after
levy of execution. Preferably, we would avoid problems of entitlement
to rents and profits although there is a need for a procedure to prevent
‘waste. Compare Civil Code & 2929 in Exhibit 3 {mortgagor not to commit
" waste). This 90-day period would provide the judgment debtor with time
to pay off a smallér judgment by locating other funds or refinancing the
real property (which would seem to require a conditional walver of the
nriority of the judgment creditor‘s judgment lien or execution lien).
Where the judgment debtor has a homestead exemption, a loan could be
obtained on that portion of the value of the real property.

If the judgment debtor is unable to satisfy the lien, the property
would be sold. The property should be much more attractive to potential
.purchasers other than the judgment creditor, however, since it would not
‘be Subject to the right of redemption.

This appears to be a relatively novel approach in the area of
execution sales of reali property. Indiana provides a six—month delay of
execution sales coupled with an upset price of two-thirds the appraised
value. Ind. Code Ann. § 34-1-37-1, T.». 69(a) (Burns 1973). This type
of scheme could be combined with one or more of those discussed below if
it {s felt that additional protection is needed where a sale takes

place.

Additional Features Designed to Protect Against Sacrifice Sale

Court confirmation. In theory, all sales could be required to be
confirmed by the court.which would be able to thiow out inegquitable

bids. It appears that the standard applied by courts of equity in the
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absente of statutory standards is that the bid must be so grossly in-.
edeeﬁate as tq shock the conscience ot raise a presumption of fraud or
unfairness. Sec Rallentyme v. Smith, 205 U.S. 285 (1907) (bid one-
seventh of property's value). ?eqtiring confirmation in every case
would obviously be bu“denseme end the lack of standards would probably
result in llttle protectlon and varying results. *ccordingly, wherer
court confirmation is regurred 1t is comb;ned w1th an upset prlce9

advance bid or antideflclency feature,

Upset price. A procedurz may bz provided for determining in ad-

vance the miﬁimum-price for vhich the property may be soid or for naking
claims within a barticular time after sale that the prlce paid . did not
meet the statutorv standard Tn'ﬂhio for example the property must be
so]d for at 1east two-thirds of its appraised value whlch accordlng to
the statute, is to be determlned by three freeholders of the v1c1nity.
Ohio Rev. Code Ann. £§ ¢379 17, 2329.20 (Lage 1954) The sale must be
”confirmed at which tlme the equltv of redemptlon is cut off. Zé;

re 2329.31, 2329.33. _rn “ansas, which also has a redemptlon statute

the sherlff 15 required to make a veturn to the court whlch confirms the
sale if 1t is in conformity with law and equrty. The court may decline
to conflrm if the bid is substantia‘lv iﬁadequate' or may fix an upset
prlce. Ken. Stat._f 60-- qub(a) f‘) (19 6) Three 6ther states ﬁrovide
.for upset pr“ces See Fxhibit L. Callfornra prov1des for upset prices
at 90 percent of therappraised value in private sales by an executor or
administrator. Preb. Code % 784. The drawback of any upset price
statute is that it will require an appraisal. A procedure could be’
devised where the judgment debtor could petitiom the court for an ap~
praisal which, 1if it showed that the property had been sold for less.
than two-thirds of its appraised value (or some other standard), would

be grounds for ordering a resale.

Advance bids. The finality of a sale may be continued for a cer-
tain length of time so the judgment debtor may seek 2 buyer who will pay
a specified amount over the high bid. 1In California, a2 private probate
or partition sale will be continued if a bid 10 percent higher on the

first 510,000 and five percent higher on addicional amounts is obtained.



Code Civ. Proc. I'§ 873,730, 873.740: Prob. Code § 785. Jorth Carolina
.1aw pfovides for édvance bidérén e#ecution sales of 10 percent of thé
fifst‘$l,DGO, five percent of the-excess; with a ninimum increase of
$25} to be ﬁade within IC'days after the sale. The increase must be
7 depoéited'and an undertaking for the remainder ﬁay be required by the
clerk._ A resale is then ordéred and, upon sale,ris subject to anéther
advancé bid within 10 days. N.L. Gen. Stat, I§ l~339.647f5 [-339.¢68
(repl. wvol. 1969). '

Antideficiency. An antideficiency feature may be applied to execu-

tion sales to prevent the judgment debtor from remaining liable where
‘the real property should have.been encugh to satisff the judgment. In
Penﬁsylvénia, where real préperty iz sold on execution to the judgment
creditor and it is not sufficient to satisfy the judgment, the‘judgment
creditor must petition the court witﬁin six months of sale to fik the
fairrmarket value of the property. Satisfaction of the judgment is
franted to the extent of the fair market value. If the petition is not
timely filed9 the dehtdr is released from liability. Pa. Stat. Ann.
tit. 12, 7§ 2621.1—2621.1O t196?). Yansas provides, apparently at the
court's discretion, for crediting the fair market value of the property
on the judgment In a case where the court holds a heariﬁg to determine
value. Kan. Stét. § G0-2415(b) {1976). An antideficiency provision is
no pfotectioh where the value of the property exceeds the amount of the

judgnment.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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EXHIBIT 1

Redemption From Executiou sales and Other ProtectiVe
' Measures by State :

' Note. The information presented in the follewing table is derived
from 5. Rieaenfeld, Creditors’ Remedies and Debtors' Protection 150-151
(2d ed. 1975) (see Exhibit 2) and G, Osbonne, Handbook on the Law of
Mbrtgages § 30? (2d ed. 1970) In aome instanaea these sources do not
_purport to be cemprehensive._ Hence, for exampla, the: 1ist of states
providing fcr upset prices may be 1ncomplete and, accordingly, the laat

_column 1ndicat1ng states without protective maaaures may be overinclusive.
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Memorandum 77-35
EXHIBIT 2

Redempsion
[Excerpt from 5. Riesenfeld, Creditors' Remedies and Debtors® Protection
149-153 {2d ed, 1975).]

NOTRS

1. When the public sele wes introduced in the United States sa the
standard method of rollecting a money Judgment from the debtor'a real
estate or of foreclosing » mortgapr the problem arose, how to protect the
debtor agminat a sale of the land &t a price far below its fair value. In
the course of time four methods were developed to that purpose: a) fixing
an upset prive below wifch the land cannet be wold, &) granting the deblor
and in some jurindictions, other ereditors, the right to repurchase the land
from the buver al the erecution or foceclosure aale for the smount bid
by him, the so-called statutory right to redeem, ¢} providing for a further
public sule ni higher bids, d) prenibiting deficiency judginentsa for the bene-
fit of creditors to the extent tha! they bought the lnd &t leas than ita fair
vilue.

A statute permitting debtors to redeemn lahd sold at execution mede
a sporadic eppeerance in Connecticut in 1682, 1L was followed by u Massa-
chusetts Act of 1713 entitling the debtor to redeom land taken under wn
execution. At that time, however, sxecniion against land, except land sub-
ject {0 a movrigage, was effected in that jurlsdiction by transfer to the ered-
itor, public sales of fand being recoghized 8z & general method of execution
oniy ae late ap the Revivion of 1881, See Riesenfeld, Enforcement of Money
Judgmenta in Early American History, 71 Mich.L.Rev. 519, at 700 and 702
(1978). The firal redemption ststute of Lhe type now in use wan enacted
in New York Act on April 12, 1820, MY, Laws 1824 ¢, 184, [t granted
redemption rights te the debtor, his heirs, saxecutors, adminisiraters snd
grantecs and, in the abwence of a rodempition by them, to len creditors, with
the provision that after vedemption by ot creditor, eiher creditors might
re-rodeem from the redimption.  The theory of this srranpement wes Lhe
iden that the Janed shovdd be sitilized {0 the greatest extent possible to galis-
iy ali creditors havenp n lien tereon. A sliphtly different statute was
pusged in Tennessee on Juby 20, 1820, 1t likewise provided for redemplion

by creditora in sddition to thet by the Johitor. 2 Laws of Tennesaee ¢ Seot))
627 {1821). Redemplion statvies wore adnpiod by approximalely ooe-half
of the Awmerican Juriadiciions, Na redemption itom execobion wabes ia pea-
vided in Connectiewt, Florids, Indiana : See TR, 8041, Marylond, Missonri,
New Jorsey, North Unrobing, Uklahomeg, Pennavivania, Toxas, Viegiola ang
other jurisdictiogy not meationcd among the vedempton shates listed 6 the
following note. Hew York aholished redemplion {rom sweeation =ale 10 1962
with the adeption of P LR,

Statutes authorizing or equiring the fixing of upset prices exisl in a
number of staten and arc in some of them supplementats to redempiion
provisicna. Bee, ¢ g, Ind.Stet. Ann. § 34-1-17-1 and TR, 694 Kan Sial
Ann. § 60-2415(h}: N.M.Stat.Ann. § 242 6; Ohio Rovt'ade Ann. & 2329 20,
Cklgtat.Ann, § 762, Provisione Tur rewctioning st higher Lids ware
made in North Caroling and SBouth Careling. N .Gen. Sfat. §§ 1-330.64 to
1.339.67; 3.C.Code, § 1001770, Anti-defiviency legislation covering execu-
tion sales is found in Peonsvhoania, PS5 12 4% 25211 262111



2. The redemplion sladutes of the various jurisdictions vaiy con-
gidorably av to the clapsses of the peosens colfied Lo riddeem as woll ag to
the oeder of redemption v case that rsdemption rights are afforded Lo
iupior encumbrancers in addiian W the owner g Bin steceasor in title,
It ts, Bowever, pogsible to clageify the difforent sodemption stabutes and ta
alioeste them fo rortuin famibes, This resuits from the general tondeney
of states in borsow nefa from olher juriadicbonm. Hee Hiesenfeld, Law
Making and Legislative Precedent i American bLegei History, 33 Minn L.
Rev. 103 (1948},

a.  In Massachusetbe aid w pember of ollwr atated only the deblor,
hig beirg and assigna or succeasors are eatitled to rvedecr. oo ., Mase.
MOGLA ¢ 236 5 A%, Ky e Stal 55 4260500, 426.540: N H Rev. Stat.
Ann. §§ 62926 and 27, N.M Bial dnn, § ¥4 2.21; ViNisl AwnT. (2
§ 2796, In Kentocky the debtov's redemptiion right ir subject to the
reach of creditors. '

b, In the mejority of redemption siates the sistulory right te
redeem iy gevorded to the origingd swner oo big guecessor 0 stcceganea
in interest as well as Lo Beners punior to the lien under which the sale
is held. The order in which the verious clasees of poagible redeemers
may exercise Lheir vight of redempbion and the amwunt that hus to be
paid oh & redemplion or a possitile re-redemption ia the object of grest
leginlative ingenuity.

Two prototypes of redemption statules can be distinguished which may
be designated an Vin the order of prioritv”™ type and the “scramble™ type.

Under the “in order of priority” type of arrangement the ocwner or
hig muccessor bus a certain period within whick Lo redeem,  1f he fails to
do so, each junior lienor bea a cortnin number of dave for redeeming, the
vartous periods succeeding oach other in the order of priority. This form
of atatuie goverus m Arizona, Aviz.Hev.Slat Ann, §% 12 1241 and 1282,
Colorado. Colo Rev.Stat. Ann, 55 11892, HIH-D 3 and Minnerola, M5 AL
£ BB0.26.

_ The prevailiug type of eedemplion stetule is the “seramile’ type, It
origingted in Lhe Field Draft of {he New York Code of Civil Proceduse of
1860, 8§ B4R 47, Thin sysbem dthetugh it was met sdopled in New York:

became the law of Alzska, Alaaka Stat. §4 09.05.210 to 09.35.200; California,
Weat's Ann.Code Civ Proe, §§ 7008 to 707; lIdaho, Idshe Code §§ $1-410,
11401 to 15407; Montans, Mort Fev.Uode, 84 6633 to 5841; Nevada, Nev.
Rev.Stat. §§ 21.196 to 21.250; Nurth Dakets, N.IkCentCode §§ 28-24-01 to
1#; Oregon, Or.Rev 8iat 8§ 21506 1o 83610 Scuth Dakois, (with aome
modifications), S.DComp Laws Anr. §§ 2 5.1 o 21--6-27. Utah, Uteh
Rules of Civ.Prov. rule 6011 ; Washinglon, Wash Rev.Code Ann. § 6.24.040,
§ G.24.170 ¢i pey. See Commen!, The Stututory Right of Redzmption in
California, 32 Cehif L.Rev, R4B (10640,

New York did ot adepl the full scramble syatem.  Until ita repeal in
Y952 it reserved a specified peviod exelusively Lo a redemplion by Lthe owner
or hin succossera in interes! and oufy upon its expipation without such ve-
demption an addilivns] pericd for redemption and re-redemptibn wae ac-
corded to juring lieners updsr the secramble svstem. N.Y., MeKinnev's,
Civ.Prac.Act §§ 724745, This aystem governae in Michigan, M.C.L.A. &8
8006062 to BG4, Wisconsin, W.5. A, §5 B72.593 to 64, Wyoming, Wyo.
Stat Avn. §% 1480 1 485,

Other iurisdictions heve redemption lnws that are hybrids or variants
of the aystems discussed. Btatutes of (hal ralure spply 'n Alabame, Ala.
Code of 1958, Lif. 7, §§ 727 to 743 Arkansas, Ark.Stat.Ann, §§ 30440 to
445; Hhnws=, SHA. ¢ 77, § (B30, sz amended in 1273; lowa, 1C.A. &
6291 to B2R.26; Kanaas, Kun.StatAnn. § 2414, diacussed hy Hiatt, iight
of Redemption of Real Property in Kanzas, ) Wash .3, 2R6 (1971}
hentucky, Rev.Stat. §§ 426 220-456 240 . Tennessee, Tenn.Code Ann, §§ 64—
BO1 to 815, .

-

)

)
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3. Deapite many varistione in detail thery exist & number of nrinci-
plon that dre common te the meiorily of the rederplion Matiites. The most
basic one 2 the rule that redomption by the owner or hiz successor in inter-
eet cuts off sl further redempliona by lenors or crediters.  Fite v, Wood,
194 Tergr 308, 250 B.W.B4 648 (19525, 1u the prepondersnd majority re-
demption hy the owner or hiv successsr it inteteet annuls the sale with
the reayll that biens juvior io those under which the pale was held reat-
tach, while redemplion by a jenicr eswumhbrancer subrogates the redeemibg
party (g the righls of the pyrchaser or g prior redempilioner. This 1e8ull
usually is based on mp egncean statilory provisien terminaling the offeot
of the wile upon redempiion by the ewner snd 8 siatutory or judivial exten-
ston of this resoll to redelaption Ly a successor.  Frovigions of this {ype
ave, for eupmple, Cal, West's Ann Code Civ Proc, § 703, Colo Rov. Stat. &
FER-0-5; Kaho Oode § 11403 ML, Smith-Hurd AanSlat. e 97, § 18,
Mich.Comp.Faws At § 8048062031, MinnStat.Anp. &5 BRILST. bHO.2T,
Mont.Bev.Codes Ang. § 93-5EHI2) . Nev Bov.Bwt § 2122006, BRIV
Cenfury Code Ann. & 88 .24 06, Ore Hev Stal & 20668 S DComp. Laws
21-82-2d; Pllah, KA, 09 7 65, Wash Hev.Onde, § 624160, Wis Stat
Ann, § 272438, o seme jurisdictions the same resull i2 implied from wiher
proviswons of the redemaption law.  For eanes inveking the ride see, Dpchuseh
v. Wesl, 254 Aln, B0, 609, 176 So 186, 99 019371, Call v. Thanderbisd, 8
2d K42, 4Th P24 169, B Cal.ipte. 205 (1062, Hack v, Snow, 348 1 28,
6T NUKL BIG fmdity o Powurs v, Sheery, 1165 Minn, 290, 132 NW 2in
P18y dhppde v NesiHe, B2 Mon® PHG0 2687 Paeo Z04 013280 Hist o
Andersan, To &1 578, 19 BOW SE 853 10450 . Wikdner v Smath, 206 Wis,
48, 240 N.OWUSRT (E982),  Bafferest penlla are resched fn bowa and Kane
sas becayse of o different siruchire of or o speciiic provision in, the ap-
Mieabie redemption faw. Thus o lowa g redeeming surcessor takes fres
sl clone of el junior encumbrances, slihongh Joniee judgmenl lieng (e
distinguished from junine morfeages) will reattach upon redemplion by
the indpment deblor hirsel?, Paulwen v Jengen, 209 fowa 453, 228 N.W,
AT 019293 Andersen v, Henshaw, 229 Towa 98 204 NW. 274 194dih,
criticized in Note, lows Statutory Redemplion after Mortpage Foreclosure,
36 lows L.Rev 72, 77 (1950). In Kansos redemption by otiher the owner or
w saccessor will gol entail veatfachment of junier encimbrances by viriwe
of a special provigion to that ol ot enucied in 1993 now Kan Stat Ann, § 66—
241410), construed in Johnaton « Woear, 116 Kan. 237, 804 Pac, 141 (14221,

4. Great doubis prevail with respect to the status of an unpsid portion
of the Hen urrder which the sale wan held,  Is i deemed o be a junier lien
during the redemption poriod, eptithing the ervditor Lo redeem from his swh
sele?  Doew it reatiach upon redemplion by the oweer or by o granter to
whom the owner trapsferred bis interest pefore the sele or during the re-
demption period? The ansaer to these guesiion: determines the adyan-
tages or dirpdveniayes of a sccalicd “enderbid,” see alse Crocker, Bepe-
fiviaries lnderbid--— A Negiected Tool, 44 L A B. Bull. 292 (1969, dealing
with sales under powers,

a} The majerity of jurisdictione deny a ereditor the pright fo ro-
deem from his own exccuiion or foraclosure mmle, chiefly becruse the
applicable stgiute granis the right to redeéem only to lien creditors
junior o the lien under whick the sa'e is had or a specific mandate to
that effect, such an WisSiat.Ann § 27248(0H). Han Jose Waler Uo
v. Lyndon, 124 Cal. 618, 57 Pae 481 (1890): Clayton v. Ellis, 50 fowa
590 {1879); DBurwell & Morferd v, Sestile Plumbing Supply Co., 14
Waeh 244 537, 128 P28 BS54 (19361 contre, First Nat('i Bank v. Ellictt,
125 Alm. 646, 27 So. 7 (1899 Tosey v. Presstey, 66 Ala. 243 (1BTT),
relying on AlkCode, TH. 7, §§ 795, TAR; Crowder v. Seott State Hank,
S66 B) B8, B NOE 24 387, 108 AL R 600, 38 (128,

B! If the judgment debtor himself redecmd. i hisa been held or
stated 1p dicts that the unastiefied portton of the judgment will re-
attach despite the fact thst » saic was held thereunder, Simpson v
Castle, 62 Cal, 644 (18743, Knay v. Uniled Mortgage Co., 466 P 2d 848
(Nev.i970), Call v. Jeremiak, 248 Ore BOB, 425 P.22 502 (19671

.-.3--—



Pamascus Milk Qo v, Morris, 3 Wash app 671 462 .24 60 {1HEG].

A different resnil in dictated in Towa by {owa Ciie Aon § 6283 Ther

in, bgwever, u qiestion whether the realtachment preserves the old

prierity or e subordinate b prs-ceiating jusnsep envumdeoruroes The
lntter residt wordd paralief the stains of g defivomey judeneni aiter
amartgage lorerlosure, soe Johnson v, Zeha, 286 111 320, 524, 44 N E.2d

16, 38 (19421 Ulrich v, Lincoln Healts Col 150 Oiro. 380, 176 P20

149 (19463,

b Converpely, if the debtor has transTerred his iontereat either
befors the execution aple or during the redenption peried snd the
grantee redecms, the guthovities nre i confliet ue o 1he sistus of (he
ummid pertion of the judgmesni. Te a4 vember of Jusisdistions I has
been heid that e judgment s not again # licn, Meore v. Hall, 256
C.AZ¢E 26, B8 CobRpte 70 (1987): Fry v Hikr 6§ ¢0A 98 45, BL Cad
Rpte, T42 11870 Kave v. United Mardgape On_ 486 .24 %48 (| Nev,
197GH, cottra, the text case and Flanders « Aumarck, 32 Gr 19, 6!
Pac. 447 (IRUT). 1t s, however, recoguized n Oregon and Waeahing-
ton ay elsewhere thit neither the unsstisfied portion of o foreclosed
mortpege nor a deficiency judgment apninst the mortgagor recorded
after u transfer by him af hiz intsvest would vonstibite 2 len if the
granioe redecms, Call v, Jeremiah, 246 Gre. 568, 425 P.2d 562 ¢ 1967);
Damaseus Milk Ce v, Morris, 1 Wash Apn. 591, 467 P.2d 212 (1964 ;
Johnson v, Zahn, 380 HE 2120 (1942); Gaskin v. Smith, 375 LIt 59, 39
N.E.2d /24 (19407,

K. The lega) nslure of the remaining rights of » debtor whose resl
property hies been sobd sl sn execution sale ps well ms of the rights of the
purchaeer thereof daring the redemntion perivd has likewise been the sub-
ject of judicinl conflict, A nusaber of eoutis have held thal if the debiar
had logal tiide in fee the evecution purchaser acguires p fee simple defeasi-
ble, while the debtor retains a reversionary intorest, Others have ruted
that the purchaser gequires only fhe execution ereditor's lien which will
ripen inlo title if there is 0o rederaption, The charscterization may, for ex-
ample, he [mportant {or the delerminglion of the capacity in whith an
execution purcheser. prier {o the expiration of the redemption period run-
ning ou his acyuisition, may redeem fromn a sebatiguent execution or fore-
cloaure aale wider n prior hen ar far the question whether creditorn of the
dabtor mey megnuire judicial Yens en the interest left is him afier the oxe-
cution sale for the nurpose of joimng the ranks of passible sedemptioners.
Thus in some jurisdictions a irchaaer st an axecution vale s considered 1o
be &8 BHrcessor ik frtores) whose redempiion aatuld g differeut execution anle
unsder a prior lies even theaphk his intevest iteell i otil subject to redemp-
tion, Follapd v, Jlarbsw, 130 Uall 390, 71 Pac, 464 (1900 Rateman v, Kel-
logg, 59 Cal.App. 48% 2131 Pac 45 (1822 Montgomery Lumber o, v,
Tuttie, 51 =7 346 216 W, 184 (19271 while pthers give him onbv the
redemrption vighls o 2 Her crediior, Rates v, Mallian, 223 lows 1008, 294
NW. 117 (1337, Keondig v MeCali, 135 {owa 160, 116 NOW. 468 (19075
Bugley v. MotCarihy Bros Coo, S Mino, 286, J07 NW, 7 (1606 Parke v
Buah, 29 Minn, 454, 13 N.W. onR (1882 Mizh.Comy.bews Ann § 800
6062023, tlenversely, in many juriadcthions fhe nierert left in the former
gwner daving the redempiion perisd is cenideced an jnterest in real prop-
erty Lo which wndgment iens py aittch with Bhe resialt that the judgment
craditor mav redesm from the sade as Henor, Odark v, Doin, 46 Ukl2d 384,
286 P.2d 401, R A LRSd 460 119560 Pierce v, White, EM fows 1116,
216 N.W. 764 11427 dinvolving Towa Oode Ane, § 62857 Sigier v, Phares,
IOh Kan, 174, I8! Pac, G2 T§91%r Yei, despile (80 cradidors power w
subtijert the swner's subsipting cights to judgwent s for purposes of
pecuring wotnmption rights 88 hoss credlitors, in fows and Kavsas the swn-
er'd redemption rignts may net He wvied ypon and s:d on eaecition, Union
Cent. Tafe Ine. vo of Clpeinaati v, Eggers, 212 Taws B3R5, 237 N.W. 240
(1931}, Sigler v. Phares, supirs, {vonstruing KanstatAnn § 60.24141)

4“’
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and (o) 1 Ranthwest sSisfe Hank v (@, 19 Kan 359, 422 B od 620
(3967 tholding that & 86 2414 k3 Jdowa nab bur passaxe of the ristemplion
rights of a corporate bankrupt {o the troatee in hankrunters.  In Alabama
the cwnier's right 1o pedeem s BRewise assignalde, hul nof subjeci to levy
rid =ale on exceution or attachoeet, allhougl creditors whe berome duch
during the redemption peviod arc catiided o redeem. Code of Ala, Tib, 7,
&8 V2T, T35, 145.
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C: ' Memorandum 77-35
| o m:sn 3

{Pmﬂer of Sale. {:ivil Code ‘$8 2924, zgzﬂc. 2929]

i g fosholer Syl A wheniﬁ,_ﬂleeape o ervonel property
: : j:aceu!ﬂﬁtﬂmmaduaig‘hmgi Jossossion, :

o uﬂiity subject {0 the, . provisions of. the Public UM
- the trumee;- ‘martgagee, or: Mﬁit:iat:y s@aﬂ.- firy
< the office: ut”ﬂiemmar of each county wherety

Mﬂ!le_reoi lnthe manner and fnrntimemtmtfaﬁ-ihﬂ-mfnﬂh‘
' inSecﬁmzmif Aredtalmﬂmdeedemtedwmmntwuwmr
toof e 'ﬁ;’,withi}imqwmmtmthwmgmmtheman- _
hcmadmmftfw 5. ecgrded or the




§ 2924c. Cure of defaull; payment of arrearages, costs and foes; O _.
S : effect upon sccelerstion; sotice of defsult; state- .
L (a) Whenever all or a portlon of the principnl m of any. ohli- -
gation secured by deed of trust or mrtgmnnmaipmmymtter :
x :emmm.mwwuwmm:m !iﬁtﬁ_ﬁ'mdﬁ ‘ o '
-/ eame due.r heey, declared due by. msnnqit%fauh i!t-__._r'mntnfln- .

tnmtm‘ornmﬂgx C e mmmmm
_ obligation or of sich M_ai‘ frtiet ‘oF mértghye, thxed, assesmments, -
" premhms for insuratice or advancos madéhybmuﬁcinrywqm&agee
; ;in-amf&aﬂm with ﬁwe Aerms of such ntﬂmtienar lueh deed of

Dol ‘“‘dﬂ'"’ mrtﬁmteﬂeedof trmt o ainy other perwor

' '-ccssm's ih interest mmedmly. the mure hmmt ﬂmdﬂe under .
% - _thotermsofmhdéodoftmsformonmemﬁiﬁeuhﬂslﬂonse—_
- Tcwrpd thereby (Including costs’ and expenses actually incarred in en-
I. - ", forcing. the terms of such obflgation, deed of trust or morigage, and

‘_“f t:_'ustecs _ur attomeys Fm arlual}y lncurred niot. exmding one hun-

'_--;byapubﬁcumny subjecttﬁthemm xHo ‘mlhemhﬂcflgﬂllﬂesmda '
'~ _{bJ. (1) The nolice, of 4ny default descr Cthis wection, re-
s corded pursyant to Section 2924, and. mnﬂed to nar rinn'—wmm to |

- Section 2024b, ul'mll f:ontaln the folluw!ng statement pﬂnt(-ﬁ‘ or 1_vped
L _;:.;thezeqn‘ - L '

NUTICE‘

: You may. hav,ve the rlgbl to cure the aafauit dmnﬂmnemin and

" relnstate the Hor ped of teulsty’ “Soition 2874¢ efithe Civll

- Code permﬂs certulA dataui 510 be cured upon':the pﬁmt of the

_ ‘ambunu required by that section wilhout requiring, payment of that

" portion of princigal and Interest whlEH Would nét e e had no de-

. o .fault oceurrit * Where Yeinstateriient i possible; if the default is not '
o  cured within' thiee ionths foliowing the recording of this notice, the S
right of relnstatemnent will terminite and the property may be sold.




§ ;2924(:

To determine 1f reinstaiement Is possible and the amount, If any,
necessary to cure the default, contact the beneflciary or morigagee
or their successors in Interest, whose name and address as of the date
of this notice Is - at .

y - (pame) (address)
 {2) Any failure to comply with the provisions of this subdivision
shail not affect the validity of & sate in faver of a bona flde purchaser
or the rights of an encumbrancer for value and without notlee,

o . subjeétt the lten of a mort
WASTE. Nopemonwhowlmm'estls o the lien of & mort-
gage doanypctwhtchwlllsuhstmﬂaﬂy impair the mortgagee’s




