#39.160 572177

Memorandum 77-31

Subject: Study 39.160 - Attachment (Attachment of Property Subject to
Security Interest)}

Attached hereto is the staff draft of the Tentative Recommendation

Relating to Attachment of Property Subjiect to Security Interest. This

recommendation 1s a revision of the draft of a statute and Comments pre-
pared by Professor Stefan A. Riesenfeld and consildered at the April
meeting, We hope this tentative recommendation can be approved at the
May meeting for distribution for comment. If you have any editorizl

sugpgestions, please give them to the staff at the May meeting.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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STAFF URAFT
TedTATIVE ReCOMMENJATION

relating to
ATTACLL ENT OF PRQPERTY SUsJECT TC SECURITY IWNTERESY

BACKGROUWE

The AttacOment Lawl contaihs detalled provisions for the manner of
levy under a writ of attachment on various types of ptoPett}r.2 These
provisions were designed to provide an orderly means of obtaining a lien
on the defendant's interest in property subject to attachment, regard-
less of whether it is tangible personal property 1in the possession of
the defendant or a third person or is a debt owed to the defendant.
These sections typically provide for selzure of tanglble personal prop-
erty in the hands of the defendant (except in a few situvations where a
lien on the property is created by service) and for service on the
person oblipgated to the defendaut or holding the defendant's property.3
ihere an obligation of a third persoa to the defendant 1s garnished by
service of 2 copy of the writ of attachment and the notice of attach-
meat, a lien iz created on the property4 and the garnishee is liable to
‘the plaintiff in the amount of the defendant's property interest under
the third persou's control.5 Rights of other third persons may be

asserted through the norwal third-party claims procedure.

1. Code Civ. Proc. j, 4.1.010=-492..90. Except as otherwise noted, all
citatiqns are to the Code of Civil Procedure. .

2. See Sectlons 408.310-488.430,

3. A detailed discussion of the levy procedures applicable to specific
forms of property 1s presented infra. It should be noted that the
defendant is given notice of the levy in every case, but this
notice is for information and does not relate to the creation of a
lien on the property.

4. Sectlon 48u.504.
5. Section 454,550,

€. See Section 480.{20 (incorporating third-party claims procedure
applicable after judguent).
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' Altﬁougn it functious well in most situations, tanis statutory
scuece does not proscrice ruales adequate to deal with situations where
the plaintiff sesks ro levy on persocal gsroperty which the cefendant has
pledeged as security for a lean. "Thile the former law wvas far from
clear, tae wvecisions held in zeneral that a secured party with a per-
fected security interest in collateral involving 2 bailuent or the
inaebtedress of an account debtor to the defendant 1s entitled to the
dispositiou of tne collateral, incluouing the collection of nayments due
thereon, without interference deriving from a2 subsequent levy of attacn-
mant Ly the plaintiff on the dafoncant's interest in the pledzed prop-

erty.?

ARG SRNLAT LD

Tire Coumission nas concluded, after reviewing the law pertaining to
secured transactions onust -the Commercial Code,u that these case law
principles should be wmade exelicit in the Attacament Law. In most sita-~
ations where tnere is a grior perfected security interest in the prop-
erty, the priority of the secured party should be recognized without tae
need to make a talrd-party claim.g‘ iqually important, the iLerson ob=-
lizated to the defendant on the :ledged property or aolding pledged
proparty snould not be forced fo. make payments or to turn tie property
ovar to the levying officer pursuant to the writ of attachment while tae

oblizor or bailee 1s primarily cbligated to the secured party.

7. See, €.:., Yuissegur v. Yaroroupn, 2% Cal.ic 409, 175 P.Zc .32
(1964); Lucois v. Spinks, 114 Cal. z3%, 294-205, 46 P, -5,
(1.3t), Deering v. Licnardson--imdall Co., 132 Cal. 73, &4, 41 7.
oul, _ (lu¥5); sobinson v. Trevis, 34 Cal. (11 (1490} Axe v,
Contiercial Credit Corp., 227 Cal. App.id 21, 3. Cal. Eptr. 55,
(1-64) . Crow v. Yoseuwite Creew Co., 14% Cal. Ap..Zd lad, 30¢ ¥.2d
421 (1.:57).

‘e o See Com. Code .. 9151-45U0L and ralated crovisions in other aivi-
' sions of tne Comercial Code.

=

tTo tnz extent relevaut to this discussion, a security interest is
perfacted, dependinz on the rype of collateral involved, by filiag
(goous, nregotiable documents, chattel paper, accounts, or jeueral
intanyicles) or oy takiag possession (goous, negotiable documents,
chattel paper, instrumects, or money). Com. Code L. ¥302, 314,
2305, The lien of aun attaching plaintiff {a "lien creditor" uauer
Com. Code & %3ul(2)) nas uriority over an unperfected security
intercst. Com. Code 4 23C1{(1)(b). The debtor's interest in col-
lateral subject to a perfectec security interest is specifically
made liable to attacaoreut. Com. Code : %311,

-



The incorporation of these principles in the Attachment Law will
also require a modificatioan of the levy procedures ianvolving service of
a notice of attachment on an account <ebtor, obligor, or baillee. Spe-
cifically, the Commission recommends that the Attachment Law be revised
to take account of the paramount interests of secured parties in the

following nanner:

Acc:.;aﬁn_ts Receivable and Choses in Action _

| An accouat receiv—able‘lU or chose 1in actionll is levied upon under
the Attaciwment Law by serving the account debtor12 with a copy of the
writ of attacnwent ami the notice of attachmeut.13 Service on the
account debtor creates a lien on the attached property.l4 After levy,
tie account debtor 1s freed of tﬁé 6bligation to make payments to the
defendant and is_diéﬁharged to the extent of payments wade to the levy-
15 The account dehtor remains liable, however, in the

~

18

ing officer.
amount of the obligation that is not paid over, .
These provisions should be revised to provide that, where tne

account recelvable or chose in action to be levied upon is subject to a
perfected security interest,l? levy is made by serving a copy of tue
writ and the notice of attachument on the secured party rather than on
the account debtor. The account debtor should then continue to make
payments to the secured party. When the obligation of the defendant

. \ 1 r o
(who is the debtor under the security interest)} ® to the secured party

10, See Section 441.u30 ("account recelvable” defined).
11. See Section 431,050 {"éhose in action" defined).
12. See Section 451.120 ("account debtor” defined).

13, Section 4u45.370(a).

14, Section 48u5.500(£).

15. Section 438.540.

16. Secfion 488,555,

17. A'security interest in an account receivable or chose in action is
perfected by filing a financing statement. Uom, Code y %302(1).

18. See Com. Code i 91u5(1){d) ("debtor" defined).
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1s pdiu off any excess In payments by the account debltor to the secured
part) should pe paid to the ievying officer for the pur; r0ses of toe
attaCnment. 7

lhESc general principles shoula ke subject to aa exception where
the gecured party «as left the liberty to the uefendant to collect
payrents due ou accounts receivable [or ciaoses in action] or to.enforce
or acceyt the return of property the sale or lease of which resulted io
tie accouut receivanle [or chose in action];li' I sucihh cases, tae
levyin, officer suould serve the account debtor with a copy of the writ
and che notice of attachment and with a wewana to wake payment of all
aounts uue aud to deliver returuaole uroperty to the levying officer
ratner than to tue dufcndant.id The secured party should also be served
so that tue securad party will be afforued an opportunity to wake a
third-party claim in order to assert the priority ol tne security inter-

est.

‘ Chattel faper

~ Z1 .

Chattel paper is levied upon by servin the person in ossession
cf tue chattel papar wita a copy of tue LTIt dod tae aotice of attach-
gent ana, 1t tue chattel paper is in the defencaut’ possession, Ly

zz o
taking custody of tue chattel fager. Service ana any required custody

creates a lien on tiae chattel pa»er. <3 The account vebtor obiigareu on

19. Commercial Code Section “ZJ> permits the secured party to leave taa
"likerty in tue aebtor. to use, commninzle or dispose of all or part
of tie collateral (including returned or repossessed oods) or to
collect or conpromise accounts or canattel paper, or to accept the
returz of goods or make repossessions . . . "

£, An exception to tiuis requirement that tae property be roturned to
tne levyiux ofiicer should be provided in a case where tue returued
pro;erty upsn its return would constitute inveatory which has Geen
levicd upon pursuant to Section 408.360(c) (floating attachment
lien on inventory obtainec oy filing with Secretary of Stata).

Z1. See Cectiou 4c1.usl (enattel paper” defined). It should ve noted
that, unger tnis wefinition, a negotiable instrument, for oxample,
may e a part of cuattel paper and, In suci 2 case, 1s treated as
chattel pap"r.

22, DECtiOu ﬁo\.jod(a}

23. Section &BJ.DBU(C), {e).



tue chattel paper is required to receive notice and uutil served is
unaffected by tne attaciment; after service, payuents required under tae
chattel pager are to be nade to the levying officer.24 The account
debtor is freeu of tie obligation to make payments to the defendant once
the chattel paper is attachedZS but remains liable in the amount of the
oblization aot paid,zh

khere the chattel paper is subject to a prior security interest
which is perfected by the secured party's possession of the chattel
paper,27 tue wrlt and notlece of attachment shoulc te served ou the
secured party.zs The account devtor ouligated on the chattel paper
should coutinue to make any required paymants to the secured party. The
account debtor should receive notice in this situation only wiere the
secured party aas left tae liberty to the Jefendant to collect payments
due on the chattel pagper or to eunforce or accest the return of tangible
personal property the sale or lease of whicn resulted in the chattel
paper.zg The account cebtor sinould also be served witn a demand to make
payment of all amounts due and to deliver returnable property to the

levyiug officer rather than to the dafendant.jJ When the secured par-—

ty's iaterest is satisfied, any excess in payments or excess Proceecs

24, Section 436.3ci{c).
25. Sectlon 44L.540.
“2&. Section 453,550,

27. A security interest in chattel paper is perfecteu either by filing
(Cow. Code I 9304(1)) or by possession of the chattel paper {(Coa.
Code ; 23053). The proposed changes 1n the rules comcerning levy of
attachment on chattel paper would net apply where the security
interest is perfected by f£iling. In that situation, levy would Le
under the normal rul:axs which require service on the person in pos-
session of the chattel paper and, 1f it is in the Jdefendant's pos-

session, seizure of tue chattel paper.

20. Lhe secured party and tne person in possession under the rules set
forth iu Sectiown 448.330(a) are, of course, the same in this situ-
ation. The difference here is that no rotice is to be given the
person obllgated on the chattel paper so that the relation between
such person and the secured party is not altered.

2%, See Com. Code 5 5205; notes 19 and 20 supra.

30. This rule is analopous to the proposed rule applicable to tae
returan of property or payments where the Jefendant has been left
tne liberty to collect accounts receivable [and ciwoses 1n action].
See text accowmpanying note 20 supra.
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fro. the sale of the collateral suouid be paid to tine levyin; officer
for the purposes of the attacament.al

The attacotent Law should alse we revised to mase clear that the
levy on chattel paper creates a lien that extends to tne interestc of tie
lessor in the tangible purso:zal property tnat was leaseu to create tie
caattel ;:::weai:.j"1 This provision is needed to clarify the respaective
interests of the secured party and tue attacament wlaintiff in the
lessor's (defcndant's) interest in tne property which was leased to

creste the chattel paper.

Leposit Accouats

A deposit account33 is levied upon Ly serving the financial insti-

tution nolding tihe accouct with a copy of the writ anc the notice of

4 . .
attachuent,” Otuer persons in whose name the deposit accouant stands
are reguired to bhe served, but this is not a condition of a wvalid

: 35 , . . .
levy. Service on the finaacial institution creates a lien ou the

.4

X . 36
deriosit account.

31. in exception snoulu apply wiere tne plaintiif nas levied .on invan-
rory and procecas pursuant to Section 4.G.35J(c). See note 2

Supra.

32, This proposed provision is derived from tae rule that a perfectes
security inierast in chattel paper gives the secured party a per-
focted security iuterest in tne ripats to paymont evidenced tnereby
ane in the uettor's security interest in toe zooss sold if that
security interest is perfected by filin:. §§§_uolduan v. ‘orwuancin
(In re vesterz: Leasing, Inc.), 17 ¢.0.C. Zep., 1369 (v, Ure. .1.73).
The proyosed provision resolves for purposes of attachment the
conflict 1r decisions under the Commercial Code concerning whetuer
a security interest in chattel paper wnich is erfecteu by posses-
slou results in a perfected security interest in the lessor's
property iunterest in the leased ;oods since the lessor's iateres:
is not a security interest in need of perfection. Sec Comment, Iu
Re Leasing Consultants, luc,: The Jouble Ferfection “ule for hHecu-
rity Assigonments of True Leases, »4 Yale L.J. 172z (1375),

"33, See Section 4%3.UsU {"Jeposit account™ cefined).
34, Section 485.,380(a).
35, Szetion 4eu.393(b),

3. Gection 488.500G(e).



Where tue ceposit account is subject to a perfected security inter-
est37 that 1s prior te tie attacnment lienm, the writ and notice of at-
tacmment sirould be served on rhe secured party rather than tue financial
iustitutiou.35 after tie satisfaction of tue security iInterest, the
secured party siould pay any excess to the levying officer for the

purposes of tne attacument.

vagotiable Jocuments

4 negotiable documentJg 1s levied upon oy serving the ?erson in
. possession of the document with a copy of the writ and rhe notice of

attachnent and, 1f the document is in the defendant’s possession, by

X

takiog custoay of the socument. ¥ Service and any required custody
-creates a lien oo the document.al The Attachment iLaw also requires tae
obligzor on tue document to Le given uotice.az

The rules for levy on negotiable documents should remain unchangew,
regardless of whetiler the uegotiasle document is subject to a perfected
security interest. If tue security interest in tae negotiable document
is verfecteu by possesSion,43 then the existing rules result in tue
secured party peing served with a copy of the writ and tne notice of
attaciment. If tae security interest in the negotiable document is

perfected by filing,aa then the levy should Le by seizure wnere the

negotiable document is in the nauwds of the defendant in order to prevent

37. A security interest in a deposit account is perfected by filing.
Com. Code 3 9302(1).

3z, The financial inmstitution whicii would ke served under Section
450.390{a) will nor be the secured party since the secured trans-
actions provisions of tiie Comnercial Code do not apply to a rigut
of setoff. dCom. Code : #104(1i). Sce 3 California Commercial Law
5 l.2y, at 92 {Cal. Cout. id. wvar Supp. 1276}).

39, Bee Section 4&l.uty ("document’ defined).

40. Section 45c.400{a).

41. Section 488.50C(cy, (e).

42, Section 40d8.400(c).

43, Com. Code 5 93us.

4h. Com. Code & 4304(1).



nezotiation of tie wocusment to a holder in uue coursa.QJ The prior

interest of tue securéa party could ihen be asserted under the thiri-

- ” . 40 ! . : . .
party claius procewures, tovever, the persoun obligated on the negoti-
akle document, i.e., the vailee whno nas 1ssued the wegotiable wocumernt,
need not receive notlce of tie attachwment since the Lailee cannot Jeliv-
er the goods representeg oy the negotiable ¢ocument to anyore ot in

-

possession of the document,

uebotiaule Instrum;nts
‘ A ne»otlable instrument “o is levied upon oy serviap tne person in
possession of the document witn a copy of thne writ and the notice of
attacament and; if fhe instrument is in tie defencuant’s possession, by
taking éustody of tne instrumeut.kﬁ Service aunu any required custody
creates a lien on tne instrumeut.SG “he person obligated on the instruo-
ment 1s also recuired to be given ncotice, but this is oot a conuition of
a valid levy. °1

Where tae negotiable instrument is subject to a security iaterust
wilcn is‘perfected by possassioa,sz the game method of levy saoulc
apply-~tue levyiny cofficer suculd serve a copy of tne writ and tae
noticerof attachment ou the secured zarty in possession of the nageti-
ébie instrument. Aiter satisfaction of the security interest, auy
excess paymeuts'shouid be paid to the levying officer for the purposes
of the attachuent, aowever, the person oolisated on the negotiable
-1nstrument snould uot be requlran to ve served since the ocligor should

coutinue to make required payments to the secured party.

45. See Lom. Coce .. 75J1, 75542, 9309,

AT See Section AUU.,yu (incorlorating postjuugmant tairu-garty claims
procedurss).

47. Com. Code 57 7403, 7602,

46. See Section 45b.160 (negotiable instrument” defiyed).
4y, Section 4s88.400{21).

50. Section 483.505(c), (e).

51. Section 4ds.4060(c).

52. A security interest in a negotiable instrument is perfected by pos-
sesslon. Com. Code § ¢©305. Jote that a wegotiable instrument wmay
be a part of chattel paper in which case a security interest in thae
chattel paper may ve perfectea by filing. Sece uoté 21 supra.



Judgments
¢

ﬁ,final;juugmentQB owing to tne Jefendant is ievied upon by [iling
a copy of the writ auwd tue . aotice of attachnment in tie action in vwhiek
tiie judgment was entered .and serviug the judgment :.iei‘.l:cur.'j{+ Such filing
and service creates a lien oo the judgmentijs

Wnere the judsmeut is subject to a perfecteu security 1ﬁtérast,Jb
the copy of tue writ and tie notice -of attaciment should Le servea ou
rie secured garty. Filiug 1o the actiow in which tue judyment was
rendercd suaoulc not be reguirea in this case since the judgment debtor

is obligated to the secured party under toe security icterest.

Goods in Possegsion of vailee . -

Where uo special wmetaod of levy is proviced in toe Attachment Lair,
tangible personal progerty in the possession of a third person is levied
upou vy servin, tne person in possession with a copy of tae srit aud tae
notice of attachmunt,57 Service in this manner- creates a lien on the

-y

20
properiy.

¥

L-%
-

Where goous™ 1in the possession of a bailee who has nor issueu a

. -, ) Oy
nagotiatle vocument are supject to a perfected security interest, lavy

53. b5ee Section 43s.42U{c} (limiting judgments subject to attachment to
final judgmeats).

54. Sectiou 4ob.424(aj).
55. Hection 485,513(g).

50, Commercial tode Section 1t (h) excludes from the coverape of bDivi-
siou 2 of tue Cominercial Code "a rigut represented by a2 judgment
{other thain a judgment rtakea in a risat to payment wshich was col-
lateral}.” The zeneral rule as to perfection yrovides for filing a
financizl statement, Com. Code [ $30:(1).

37. Section 46..330(a). 7This methou of levy coes pot apply where tha
property is goous suiject to a negotiable document. Sectioc
bdud.33u() .

Ju.  Section 43s.330(e).
54, See Com. Code . %$1U5(1)(h) ("goods" cefined).

GJ. A security interest in oods in the possession of a bailee who aas
sot issueu a pegotiable document is perfected oy issuance of a won-~
neyotiable document in the name of tne secured party, by the bail-
ee's receipt of wotification of tue secured party's interest, or by
filing as to the goods. Com. Loae 3 304(35}).

—
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of attacument swould be oy service on tae secured party,i-Levy iu tnis
ranaer wvill reaca tue defenvant's interest in tae soods afrer the se-
cured party's iuterest is satisfied. .otice to the bailee 1s not aeces-
sary oecause tue property in the possession of rue bailee is subjcect

- Eirst to satisfaction of the securea interest. Any procecds from tne
sale of the goods to satisfy tue security interest snould ce paiu to tae

levying officer for tne purposes of the atiacouent,

PROPGSEL LicISLAYIOL

The Lommission's recoumendation woul@rbe.gffectggted cy enactrnent
of tue following measure:

An act to amend Sections 4b%.37u, 485,360, G6c.3uD, 4.9.400,
450,425, 485,500, and 460,540 of, and to add Sections 443.335 and

CGus. 446 to, the Code of Civil Procedure, ralating to attachment.

ine peoplic of tue State of California do enact as follows:

Gl. Hee Soction 4B53.550 (liakility of garnisuse).

o
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4061477
L 488.335. Goods subject to perfected security interest
SECTION 1. Section 488.335 is added to the Code of Civil Proce-

dure, to read:

488,335. (a) To attach the defendant's interest in goods which are
in the possession of a bailee who has not issued a-negotiable'document
therefor and which are subject to a perfected security interest under
the Commercial Code,. the levying officer shall serve upon the secured
party a copy of the writ and the notice of attachment.

{b) Promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment. A failure to serve the defendant
pursuant to this subdivision does not affect the lien created pursuant

to subdivisien (a).

Comment. Section 488,335 provides the method of attaching the
‘defendant's interest in goods in the possession of a ballee who has not
igsued a negotiable document and which are subject to a perfected secu-
rity interest where the security interest has been perfected under the
Commercial Code (1) by issuance of a nonnepotiable document in the name
of the secured party, (2) by the hailee’s receipt of notification of the
secured party's Interest, or (3) hy filing as to the goods. See also
Com. Code 8¢ 7102(1){a) ( hailee’ defined}, 9105(1)}(h) (“eoods de-
fined). Vhere a negotiable document has been issued, it 1is levied upon
pursuant to Sectlon 488.400. Section 488.335 codifies the rule in Crow
v. Yosenite Creek Co., 149 Cal. App.2d 188, 308 P.2d 421 (1857}, taking
account of Commercial Code Section 9304(3) (perfection of security
interest in goods in possession of ballee who has not issued negotiable
document). A levy pursuant to this section reaches the defendant's
interest in any surplus remaining after satisfaction of the interest of

the secured party.
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& 488, 370. . Accounts recelvable:; chaogses in action

SEC. 2, Section 488.370 of the Code of Civil Procedure 1s amended
to read:

488.370. - (a) Fe Except as provided in Section: 488.440, to attach

an account receilvable or a choge in action, the levying officer shall

serve the account debtor or, 4n the case of an interest in or a claim
under an insurance policy, the insurer with a copy of the writ and the
notice of attachment,

{b) Promptly after service on the account debtor or imsurer and in
no event more than 45 days after the date of service on the aecount
debtor or insurer, the levying officer shall serve the defendant and: any
other person ildentified in writing by the account debtor or insurer as
an obligee with a copy of the writ and the notice of attachment. The
levying officer shall incur no liability for serving any person identi-
fied by the aécount debtor or insurer as an cbligee. A failure to serve
the;&efendant or other obligees pursuamt to this subdivision shall not

affect the lien created pursuant to subdivis;pn:(a).

" Comment. “The introductory clause is added to subdivision (a) of
Section 488.370 to reflect the endctment of "Section 488.400 which pre-
scribes the manner of levy on an acdcount receivableé or a chose in action

which is subject to a perfected security interest. -

4067470

§ 488,380, Chattel paper
‘SEC. 3. Section 488,380 of the Code of Civil Procedure 1s amended

to read: - - - S . B

488.380. - (a) Fe ‘Except as provided in Sectfon 488.440, to attach

chattel paper, the levying officer shall (1) serve the person In posses-
sion of such chattel paper with a copy of the writ and the notice of
attachment and (2) if the chattel paper 1s in the possession of the
defendant, take the chattel paper into custody.

{(b) If the chattel paper is not in the possession of the defendant,
promptly after levy and in no event more than 45 days after levy, the
levying officer shall serve the defendant with a copy of the writ and

the notice of attachment.

-12~



{c) Promptly aftgr the attachment of the chattel paper and 1n no
event more than 453 dayé after the chattel'paper is éttached, the levying
officer shali serve the account debtor'dbligated on the attached chattel
paper with a copy of the writ and the notice of attachment. Until such
service is_completed, the attachment sﬁéll in nb way affect the Tights
and duties of the éccount debtor. After such service is completed, the
account debtor sﬂall make any payments required under the chattel paper

to the levying officer. If the chattel paper results from a lease of

tangible personal property, upon terminaticn of the lease becauge of the

expiration of the term or because of default, the legsee shall deliver

the leased property to ;hé levying officer except where the E:opefty is

inventory of the defendant that the plaintiff has levied upon pursuant

to subdivision (c) of Section 488.360, ;g_which’céée the inventory shall

be returned to the defendant.

‘(d) A failure to serve the defendant pursuant to subdivision (b) or
the account debtor pursuant to subdivision (c) shall not affect the lien
created pursuant to subdivision {a).

(e} Any payments required by the chattel paper and made by the
account debtor to the person in possession of the chattel paper after
levy shall be deliﬁéred by such person to:the levying officer to be held

pursuant to the attachment .

Comment., The introeductory clause is added to subdivision (a) of
Section 488.380 to reflect the enactment of Section 488.440 which pre-
scribes the manner of 1leévy on chattel paper subject to a security inter-
est perfected by possession. If the security interest i1s perfected in
some-other manner,rlevy is made as provided in this section and the
secured party may assert the security interest by means of the: third-
barty claims procedure. See Section 488.090 and the Comment to Section
488, 440,

Subdivision (c) of Section 488.380 is amended to reflect the amend-
ment of subdivision (a) of Section 488.500 providing that the lien on
chattel paper extends to the interest of the lessor in the tangible
personal property the lease of which has resulted in the chattel paper.

See the Comment to the amendment of subdivision (a) of Section 488.500.
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1f no paramount interest of a secured party (as recognized in Section
488.440) -is involved, the praperty generally 1s to be delivered to the
levying officer upon termination of the lease. An exceptlon is provided
where the leased property 1s Inventory of the lessor and the creditor of
the lessar has levied on the inventory by filing pursuant to Section
~488,360(c). In such a case, the leased and returned inventory can be
1easod,out.again and :the lien on the inventory shifts to the chattel
- paper resulting from that leasg..- {See Com. Code § 9306(1) (defining
proceeds 2]

This rule relating to the return.of the leased property is consist-
ent' with Commercial Code Section 9306(5) which applies to the return of
goodg the: sale of which results in.chattel paper.

; 968/891
3 488.390. Deposit accounts
SEC. 4. Section 488.390 of the Code of Civil Procedure is amended

to read:
. 488.390. . (a) Except as provided in Section 488,440 and except

where the account is represented by -a negotiable instrument, to attach a
deposit account, the levying officer shall serve the financial institu-
tion holding such account with a copy of the writ and the notice of
attachment., ' '

(b) Promptly after the attachment of the deposit account and in no
‘evént more than 45 days after the deposit account is attached
levying officer shall serve the defendant, and any other person in whose
name ‘the account is held with a copy of the writ and the notice of
attachment;' A failure to serve the defendant or other persons purSuaﬁt
t6 this subdivision shall not affect the lien created pursuant to subdi-
vision (a). C

(¢) While Eﬁe‘attachment is in force the finaneial institution
shall not be liable ‘to any person by reason of any of the following

(1) fes compliance with the 1evy. : o
N (2) The honpayment of any check or other order for the payment of
money drawn or presented against the account. '

(3) The refusal to pay any withdrawal in respect teo the account.

14~



Comment. The introductory clause is added to subdivision (a) of
Section 488.390 to reflect the enactment of Section 488.440 which pre-
scribes the manner of levy on a deposit account subject to a perfected

security interest.

4067458
§ 488.400. Hegpotiable ihétruments; negotiable documents; money

SEC. 5. Section 488.400 of the Code of Civil Procedure is amended

to read:

488.400. (a) Te Except as provided in Section 488.440, to attach

a negotiable instrument, a negotiable document, or money not placed in a
deposit account, the levying officer shall (1} serve the person in
possession of such instrument, document, or money with a copy of the
writ and the notice of attachment and {2) if the property is in the
possession of the defendant, take the instrument, document, or money
into custody. '

(b) If the instrument, document, or money is not in the possession
of the defendant, promptly after levy and in no event more than 45 days
after-levy, the levying officer shall serve the defendant with a copy of
the writ and the notice of attachment. '

(c) Promptly after the negotiable instrument e* deeument is at-
tached and in no event more than 45 days after the negotiable instrument
or document is attached, the levying officer shall serve any person
obligated under the instrument e¥ deeument with a copy of the writ and
the notice of attachment. 7Until an obligor is served as required by
this subdivision, payments made in good faith by him to the previous
holder of the instrument shall be applied to the discharge of his obli-
gatién. '

(d) A failure to serve the defendant pursuant to subdivision (b) or
an obligor pursuant to subdivision (c¢) shall not affect the lien cteated

pursuant to subdivision (a).

Comment. The introductory clause is added to subdivision (a) of
Section 488.400 to reflect the enactment of Section 488.440 which pre-
scribes the manner of levy on a negotiable instrument subject to a

security interest which is perfected by possession. If the negotiable

-

-15-



inettnment is subject_tn a security interest which is perfeeted by
fiiing; levy is made as provided in this section and the secured party
may aseert the security interest by means of the third-party claims
procedure. See Section 488.090 and the Comment to Section 488,440,

Subdivision (c) is amended to eliminate the requirement that notice
of atteenment be given the issuer of the negotiable document. Notice to
the iseuer of a negotiéble ddcunentris neither necessary nor ad#iseﬁie
since the baiiee eannct deliver the goods to anyone not in possession of
the document. See Com. Code § 7403 (obligation of bailee). See also
Code Civ. Proc. § 481.090 (“document” defined); Com. Code & 7102 ("bail-
ee'’ defined). |

. A _ 968/892
§ 488.420. Judgments owing to defendant as a judgment creditor .
SEC., 6. Section 488.&20 of the Code of Civil Procedure is amended

to read s
488, 420 (a} Te Except as provided in Section 488.440, to attach a

.judgment owing to the. defendant, the levying officer shall (1) file in
the action in which the judgment was entered a copy of the writ and the
notice of attachment and (2)‘ser§e a copy of the writ and the notice
upon the judgment debtor in such action. ,

(bj Promptly after levf and in no event more than 45 days after ..
levy,:the ievying offieer shall serve the defendant witn a cppy_offthe
writland the notice of attacnment. Arfailure to serve the defendant
pursuant to this subdivision shallrnot affect.the lien created pursuant
to subdivision (a). ‘ . , .

(c) No judgment owing to the defendant shall he attached until
_‘after its entry as a final judgment and the time for appeal from such
7 Judgment has expired or, if an appeal 1s filed, until such appeal i1s
finally determined

Comment. The introductory clause is added to subdivision (a) of
Section 4B8. 420 to reflect the enactment of Section 488.440 which pre-
scribeg,the.manner of levy on a judgment which 1s subject to a perfected

security interest.
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406f457
§ 488.440. Property subject to perfected security interest
SEC. 7. Section 488.&&0‘15 added to the Code of Ciwvil Procedure,

to read: _

488.440. (a) The defendant's interest in the following property,
if the proper;y‘is subject to a perfeétéd security interesﬁ of another
person under éhe'Commercial Code, shall be attaﬁhed Bj.serving the
secured party with a copy of the writ and the notice of attachment:

{1) Accounts receivable.

{2) Choses in action.

{3) Chattel paper, if the security interest is perfected by posses-
sion of the chattel paper.

{(4) Deposit accounts.

{3) Wegotiable instruments, if the security interest is perfected
by possession of the negotiable instrument.

(6) Judgments, except that no judgment owing to the defendant shall
be attached until after its entry as a final judgment and the time for
appeal from sich judgment has expired or, if an appeal 1is filed, until
such appeal 1s finally determined.

(b) Promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment., A fallure to serve the defendant
pursuant to this subdivision shall not affect the lien created pursuant
to subdivision (a).

{c) Except in a case described in subdivision (d), the secured
party may collect the payments due from the account debtor or obligor
obligated on the account receivable, chose in action, chattel paper,
deposit account, negotiable instrument, or judgment and may enforce or
accept the return of the tangible personal property sold or leased.
After the satisfaction of the security interest, the secured party shall
pay to the levying officer any excess payments or proceeds of the prop-
erty remaining in the possession of the secured party.

{d} In a case where the defendant has the liberty to collect pay-
ments due on the account receivable or chattel paper or to enforce or
accept the return of tangible personal property the sale or lease of

which resulted in the account receivable or chattel paper which was
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attached the levying officer shall serve the account debtor or obligor
obligated on the account recelvable or chattel paper with a copy of the
writ and notice of attachment and with a demand to pay to the levying
officer all amounts due and to deliver to the levying officer all re-
turnable tangible personal property except Where the property upon ics
return would constitute inventory that the plaintiff has attached
pursuant to Saction §88.360(c).

Comment. Section 488,440 implements Commercizl.Code Section 9311
which permits the attachment of the debtor’s rights in collateral.
Section 488.440 also prescribes the method of levy on the collateral
when it is subject to a perfected security interest, If the security
interest 1s not perfected, the rights of the secured party are subordi-
nate to the. plaintiff's attachment lien. Com. Code § 9301(1)(b).
Section 488.440 codifies the rules applied in such cages as Pulssegur v.
Yarbrough, 29 Cal.2d 409, 175 F.2d 830 (1964): Duybois v. Spinks, 114
Cal. 289, 294-295, 46 P. 95, _ (1896): Deering v. Richardson-Kimball
Co,, 109:.Cal. 73, 84, 41 P. 801, - (1895); Robinson v. Trevis, 38 Cal.
611 (1869); Axe v. Commercial Credit Corp., 227 Cal. App.2d 216, 38 Cal.
Rptr. 558 (1964} and Crow v. Yosemite Creek Co., 149 Cal. App.2d 188,
308 P.2d 421 (1957). According to the principles of these cases, a
secured party having a perfected security interest in collateral which
involves the 1ndebtedness of an account debtor 1s entitled to the dispo-
sition of the collateral, including the collection of payments due..
thereon, without interference derivipg from a subsequent levy of .attach-
ment on the pledgor's interest. A qualification of this rule is appro-
priate (1) where the security interest of the secured party in nonpos-
sessory, 1.e., the perfection is by filing rather than possesslon, or
(2) where the secured party has left the 'collection to the defendant
'(the debtor on: the secured obligation) pursuant to Commercial Code.
Section- 9205 by virtue of a so-called indirect collection arrangement.
See U.C.C. § 9-308, Comment !. Such arrangements are commonly made in
cases of accounts receivable or chattel paper financing.

These. rules are extended by analogy to the return of goods, the
sales or. leases of which have resulted in the accounts receivable or

chattel paper which were attached. Under subdivision (d}, since the
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levy on the chattel paper extends the attachment lien to the lessor's
property interest in the leased goods and to the security interest of
the seller in goods sold pursuant to Section 488.500(a), the goods are
to be returned to the levying officer for the purposes of the levy but
only if the secured party does not have paramount rights to possession.

Subdivision (c¢) makes clear that any excess of payments made to the
gecured party and any excess from the pledgee's sale of the goods re-
turned to the secured party must be turned over to the levying officer
to be held under the attachment lien. See Com. Code ® 9311.

Tﬁe rules codified in thils section ensure that a secured party is
not deprived of a paramount right to freely enforce the security inter-
est and that the account debtor or obligor obligated on the collateral
is not exposed to dual liability from a splitting of the cause of ac-
tion. ‘ '

This section does not cover all the situations where the attached
property is subject to a security interest. If the secured party has
left a negotiable document or chattel paper in the possession of the
attachment defendant or has left the attachment defendant with the
liberty of collection of chattel paper or accounts receivable, the
levying officer seizes the negotiable document (pursuant to Section
488.400) or chattel paper (pursuant to Section 488.380) and [exercises
the powers of the attachment defendant for the benefit of the persons
ultimately entitled thereto,] and the secured party should assert prior
entitlement by means of a third-party claim. See also Sectlon 488.090
(third-party claim).

It should be noted that these rules apply énly where accounts
receivable or chattel paper are specifically levied upon. Tn the case
of an attachment of the inventory of a going business, the attaching
plaintiff may be satisfied with a levy on the inventory and proceeds
therefrom pursuant to Section 488.360(c). Even where the plaintiff has
levied on chattel paper and inventory pursuant to Section 488.360(c),

returned goods will remain inventory.
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12/765

& 488 500 Lien of attachment effective date

SEC. 8. Section 488,500 of the Code of Civil Procedure is amended
to read: o . _ _
- 488.500. '(a) Except as provided in subdivision {c) of Section
s88.360; levy of a writ of attaehment creates a lien on the property
levied upon which is valid against all subsequent transferees of the

property. The lien of attachment on chattel paper extends to the Inter-

est of the lessor in tangible personal property the lease of which

resulted in the chattel paper.

{b) The lien of attachment on real property levied upon pursuant.to
Section 488.310 becomes effective on the date. of recording pursuant to
that secticn ‘ | _ o

(c) The lien of attachment on property levied upon pursuvant to Sec-
tion 488.320 (tangible personalty in possession of defendant), 488.360(a)
(inﬁeetory_and farm products, alternate method), 488.380(a)(2) (chattel
papef in ﬁossesSLOn of defendant}, 488.400(a)(2} {neeoeiaﬁle instfs—
ments, documents, or money in possession of defendant), éfAQBS-QIO{a};
{(securities in possession of defendaet) becomes effeeti?e on Fhe date
the levying officer takes custody of the property pufsuagt toisueh
provision. ) ‘ | - -

(d) The lien of attachment on property levied upon pursuant to
Section 488.340 (equipment, other than motor vehicles, of a going busi-
ness), 488, 350 (motor vehicles and vessels which are equipment of a

gzoing business}, or 488.360(c) (farm products and inventory, alternate
method) becomes effective on the date of filing pursuant to such provi-
sion. | o
| (e) The 1ien of attachment em preperty on:

. {1) Property levied upon pursuant to Section 488.330 (tangible

persqnalty in possession of third personm), 488.380(a)(l)7(chat;e1 paper
in-possession of third person}, 488.390 (deposit acc0unts) .488.400{3){1)
(negotiable instruments, documents, or money in possession of third |
person), or 488.410(b) (securities in possession of certain third per-
sons) becomes effective on the date of service on the person in posses-

sion of such property.
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(2) Property levied upon pursuant to Section 488.335 (coods sub-

ject to perfected security interest) becomes effective on the date of

service on the secured party.

(3) Chattel naper, a deposit account, or a nepotiable instrument

levied upon pursuant to Section 488.440 becomes effective on the date

of service on the secured party.

(£} The lien of attachment ea p¥epsriy on!

(1) An account receivable or chose in action levied upon pursuant

to Section 488.370 {aeeounts reesivabler cheses in aetient becomes
effective on the . date of service on the account debtor or insurer.

{2) An account receivable or chose in action levied upon pursuant

to Section 488.440 becomes effective on the date of service on the

secured party.

{g) The lien of attachment et a& on:
(1) A judgment levied upon pursuant to Section 488.420 becomes
effective on the date of service on the judgment debtor.

(2) A judgment levied upon pursuant to Section 488.440 beeomes

effective on the date of service on the secureéd party.

(L) The lien of attachment on property levied upon pursuant to Sec-
tion 488,430 becomes effective on the date of filing pursuant to that
section. ' ' _

(1) Hotwithsténding subdivisions (b) through (h)}, inclusive, and
except as otherwise provided by Section 486.110, where a temporary
protective order has been issued pursuant to Chapter ¢ (commencing with
Section 486.010), the lien of attachment on prbpérty described in such
order and subsequently attached 1s effective from the date of service of

such order.

" Comment. The second sentence of subdivision (a) of Section 488.500
is new. Tt makes clear that a lien of attachment on chattel paper
extends to the property interest of the lessor during the life of the
lease and after its termination. The lien under this new provision
lapses only upon authorized delivery to the lessor instead of to the
levying officer. See Sections 488.360(c), 488.380(c), 488.440(d). The
second sentence of subdivision (a) is derived from the rule that a

perfected security interest in chattél'paper gives the secured party a
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perfected security interest in-the rights to payment evidenced thereby
and iu the debtor's security interest in the goods sold if that security
interest is perfected by filing. See Com. Code § 9304(1): Bolduan w.
Normaecin.(gg_re Western Leasing, Inc.)i 17 U.C.C. Rep. 1369 (D. Ore.
1975). There is conflict in. the decisions, however, concerning whether
a security interest in chattel paper which 1s perfected by possession
{Com. Code § 9305) results in a perfected security interest in the
lessor's property interest in the leased goods since the lessor's: inter-
est 1s not 2 security interest in need of perfection. See Comment, In
re Leasing Consultants, Inc.: The Double Perfection Rule for Security
Asgignments of True Leases, 84 Yale L.J. 1722 (1975).

Subdivisions (e}, (f), and (g) are amended to reflect the emactment

of Section 488.440 applicable where property of the defendant which is

subject to a perfected security interest is levied upon.’

TR SR ' 9687672

§ 488.540. Collection of account receivable, chattel paper, chose in
' action, negptiable instrument, or judgment

SEC.VQ.‘ Section 488. 540 of the Code of Civil Procedure is amended

to read: 7 . _
4,88, 540 Where an account recelvable, chattel paper, chose in
action, negotiable instrument, or judgment is attached, the account

debtor or obligor may pay the amount owing on such obligation to the

levying effieerr officer unless the attached property is subject to a

perfected security interest which entitles the secured party to such

_payments pursuant to subdiVLSion {c) of Section 488.440. The receipt of

such officer is a aufficient discharge for the amount paid.

Comment, Section 488.540 is amended to reflect the enactment of
VSection &SB 440 which provides for the priority of a secured party
hcld}ug a perfected security interest in attached property. Section .
488, 5&0 applies, however, where tﬁe secured party has left the liberty
to the defendant (the debtor under the security interest) to collect
payments due on the account receivable or chattel paper or to enforce or
aceept the return of tannible personal property the sale or lease of
which reeulted in the account receivable or chattel paper. §ge_3ectipn

488. 440(d)
-y



