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STAF." DR.;;FT 

T"".TATIVl:. Ri:.COl·l'·.i£"JArIO;~ 

relating to 

4n)/77 

ATTAC,"-.El'l' OF PROPERTY SUbJECT TO SECURITY BURES)" 

BACKGROU"i) 

The Attacl~ent La~l contains detailed ~rovisions for the manner of 
. ~ 

levy under a writ of attachment on various types of property.' These 

provisions were designed to provide an orderly means of obtaining a lien 

On the defendant's interest in property subject to attachment, regard­

less of whether it is tangible personal property in the possession of 

the defendant or a third person or is a debt owed to the defendant. 

These sections typically provide for seizure of tangible personal prop­

erty in the hands of the defendant (except in a few situations where a 

lien on the property is created by service) and for service on the 
3 person ot-ligated to the defendant or holding the defendant's property. 

'·!here an obli&ation of a third person to the defendant is garnished by 

service of a copy of the writ of attachment and the notice of attach­

ment, a lien is created on the property4 and the ~arnishee is liable to 

the plaintiff in tne amount of 

the third perso,,' s control. 5 
the defendant's property interest under 

Rights of 

asserted through the normal third-party 

other third persons 
6 claims procedure. 

may be 

1. Code Civ. Proc • .l~ 4ul.:llO-492.~90. Except as otherwise noted, all 
citations are to the Code of Civil Procedure. 

2. See Sections 4titi.310-488.430. 

J. A detailed discussion of the levy procedures applicable to specific 
forms of property is presented infra. It should be noted that the 
defendsnt is given notice of the levy in every case, but this 
notice is for information and aoes not relate to the creation of a 
lien on the property. 

4. Section 480.500. 

5. fiection 4tiu.550. 

6. See Section 48G.C~O (incorporating third-party claims ~rocedure 
applicable after judgment). 
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Altl10ugn it functiollS 'I;.;ell in rr.ost situations ~ tuis statutory 

scLeLl.e UOGS rIot ;.)rc..scriue rolles aoequate to deal 'IJitL situations ~!;h~re 

the !.lainti£f ::;e'~ks to levy on ~)ersoc..al l~,rOl.~'erty "t]hich the c.ef<=.nc,ant ~las 

pled?ed as security for a loan. "Idle the forner la'" ",as far from 

clear, L1C uecisions l1eld in ;i;eneral that a secured ~arty \Jith a per­

f~cte~ security interest iil collateral involvinG a bailr"ent or the 

inacbteclr~ess of an account debtor to the defendant is entitleJ to the 

uist?osition of tl1t::! collateral, itlclu~ifl; the collectiou of ;:ayments due 

tnerl2-on, ;,iithout irLterferehcC:! deriving from a su'(;Sequeitt levy of attaci]­

ili.02nt ty the plaintiff on the def2nuant's interest in the pledgcd prol?-
7 

erty. 

The COli;lJ1issioll has concluded, after reviewing the laT.; LJertaining to 

secured transactions unuer ,the COil~mercial Code, (J that these case la~7 
princif;les stlould be mace ~x!Jlicit in the AttacHment Law~ In Lost situ­

ations wil..-:!rl£: tnere is a rlrior tJerfected security interest in the prop­

erty, the i'riority of the secur~d "arty ahould be recognized ",ithout L,e 

neeu to· IT.ake a third-party claim. '-:J • Lqually important ~ the l .. erson ob-

li6atea to ttle ueft!ndant on the .,leuged ;:>rofterty or ~101ding i)leuged 

pro!-'2rty s110uld not be forced to, !ILake ~aym9.nts or to turn t~le i'ropert.l 

over to the levyiag officer pursuant to the \rrit of attachment while . tile 

ohlit~or or r..aill2e is primarily obligatet: to the secured party. 

7 ~ See, e~}, ~ 2 ... .'uissegur v. YarDrOUtft, 20;,; Cal. i.e 4U~, 175 P. 2(; '.JJJ 
(1964)~ Uu;';,ois v. S~)inks, 11~ Cal. 2~9, 2~4-.L~:j7 46 P. :-j, 

(1 JYb) ~ DeerinG v. ~--"icnar(lson-~'~imaal1 Co., 1,),: Cal. 73, :"4:> 41 ~. 

0ul, (lu9S); l<.obinson v. Trevia, 3,; Gal. 1.11 (lu9(,), AAe v. 
(;OlllI"~rcial Credit Cor,>., 21.7 Cal. AI'!, .Ld db, 3_ Cal. Kptr. ~5o 

(Lb4); Cro", v. Yose",it2 CreeK Co., 14~ Cal. A?,,,2J 106, 306 <'.2;1 
421 (L57). 

!-v.. See L:om~ Code "", 9101-!:'JJ~. and related. yrovisions in other :.livi­
sions of t he Comi,l~rcial Cod(~. 

9. To tnz ext;;;:nt relevaut to this discussion, a security interest is 
perfected, aep;,;culing on tile ryre of collateral involved, by filing 
(goous, negotiable documents, chattel paper:; accounts, or ';211eral 
intafl,Liu 12S) or by taking possession (goo~s, £lego tiable documents, 
chattel paper, instrumeL\tci, or money). Com. Code :0 '13J2, ·;3J4, 
130j. l'he lien of au attaching plaintiff (a 1I1ien creditor ll uc!~Cr 
Co:.~~ Code ~ 93ul en) f!as lJriority over all unparfected security 
interest. Com. Code ~ 93'-'1 (1) (b). Th2 debtor's interest in col­
lateral subj ect to a ;>erfccte<: security interest is specifically 
lilaue liable to attacn!'clei:!t. Com. Code :... ~;311. 
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lne incorporation of these l'rinciples in the Attachment Law will 

also require a modification of the levy procedures iuvolving service of 

a notice of attaclunent on an account Lebtor, obligor, or bailee. Spe­

cifically, the Commission recommends that the Attacnment Law be revised 

to take account of the paramount interests of secured parties in tne 

following llianner: 

Accounts Receivable and Choses in Action 
10 11 An account receivable or chose in action is levied upon under 

the AttacilIDent Law by serving the account deotor 12 uith a copy of tne 

writ of attachllient and the notice of attacnment. 13 Service on tha 
14 account debtor creates a lien on the attached property. After levy, 

tne account debtor is freed of tne obligation to !Jlake ... ayments to the 

defendsr,t ac,d is dischar~ed to the extent of. payments UlSde to the levy­

ing officer. 15 lhe accour,t debtor remains liable, however, in the 
, l~ 

amount of the obligation that is not paid over. 0 

These provisions should be revised to provide that, where the 

account receivable or chose in action to be levied upon is subject to a 
17 p erfecteu security interest, levy is made by serving a copy of tue 

writ and the notice of attaclunent on the secured l'arty rather than on 

tne account deutor. The account debtor snould then continue to make 

payments to the secured party. ..'hen the Obligation of the defendant 

(who is tne debtor under the security interest)10 to the secured party 

10. See Section 4li 1.LJ30 ("account receivable" defined). 

11. See Section 4~1. G5lJ ("chose in action" defined). 

12. See Section 481. '120 ("account debtor" "efined) • 

13. Section 4:>G.37C(a). 

14. Section 48".:;00(f). 

15. Section 4tSi>.540. 

16. Section 4o~.55D. 

17. A security interest in all account receivable or chose in action is 
perfected by filing a financing statement. Com. Code • ~302(J.}. 

18. See Com. Code J 91U5(1)(d) ("debtor" Jefined.). 
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is paiu off, any e~cess in payments by the account aettor to the secure~ 

party should. be paid to the levyinG; officer for the i)uri:')oses of ti.1e 

attachment. 

These gerleral pril1ci~les ShDUlG re subject to aa exce~tion \-Jhere 

the s~cured p!lrty "as left H.e liberty to the "efendant to collect 

j?ay:t:'"2-r~ts due Ol.i aCCOU!lts r.eceivable {or caoses in action] or to enforce: 

or acce~)t thl2: return of pro!-,cr.ty the salt:;! or lease of t\Ttlich resulted ia 

'r 1 1) the aCCOUi.t receivable I..or chose in action. - In 3ucil cases, t .. le 

levyin" officer sllould serve the account debtor ""ith a copy of the writ 

anti (he. notice of attachment awl with a uemaLUi to [I~;\.e ~ayment of all 

all,Qunts liuc ahd to <.i.~liver returuaiJle tJro~H~rty to the levying office:r 
-;'I(] 

ratf."r ti)a>! to CI.e dcf~nc!ant. - The secur"d party should also be served 

so that t ~le secur02u party will be afforueu an 0Pl1ortunity to make a 

third-party claim ill ord..,r to assert the priority of tn~ sacurity ir.ter­

est. 

Chattel rarer 
e 21 
l-hat tel l.)a~}er is levied. u;?on by servin;,: the person in ~lossession 

of tue chattel pai,(!r ~~:itil a co~y of t,.e ··,.rit at:uJ tile aoticc of attach-
l ' 

~I.ent aaQ.,. 1~ tu~ chattel papf;;!r is i:t the defendaht I s possession, Ly 
22 

takin:,; custody of tne chattel ,.ai'er. Service ana any required custody 
d creates a liefl on the chattel pal1t!r. The account uebtor oblig.'i.tell on 

19. Commercial Code Section '002,)) permits the secur8d r,arty to leave tn" 
"liLerty in tHe aebtor, to use, cOIl1l»in:"le or <lis"ose of all or part 
of ttle collateral (iL)cludine returned or rel'0ssesseu ;,oods) or to 
collect or cor;.pro.lj!ise accounts or cl1<;ittel. paper, or to accept the 
return of goods or make relJossessions ~ •.. ,I 

:!0. An excel-'tion to t~ds requirem~nt that tlle rro,>erty L:te r~turne·.:..i to 
t~le levyiu~ officer should be r'rovided. in a c~se lo.1here tLJ.e re.turue:d 
tlro,·erty ut"·:n its return ¥Jould constitute invelltory lo.Thicb has been 
1evi~d UPOD p~rsuant to Section 4JB.36U(c) (floating attachment 
lien or, invel.tory obtaine" "J filinr; <11th Secretary of Statz). 

21. See Section 4,,1. J40 ("cnattel paper" Jefineci). It shou1<1 ue noted 
that,. uncier trds oefinition, a negotialJle instrument, for dxam{Jle, 
may Lie a part of cuattel ftaper and, in .sUCil 8. case, is treate....:. as 
chattel paper. 

22. ::>ectio[, 4",. JLiO(a). 

23. Section 4[;~. )OO(c), (e). 
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tile cllattel "aper is requirea to receive !lotice 1lIld uutil served is 

unaffected by tne attachment; after 

chattel J'a~er are co De ",ade to the 

service, payr .. ents required under 
24 levying officer. The account 

tae 

debtor is free,. of tae oblization to make payments to the defendant once 
~5 

the chattel p"per is attached but remains liable in the amount of the 

ol>li;:ation "ot paid. 2 " 

I,here the chattel paper is subj .oct to a prior security interest 

which is perfected by the secured party's possession of the chattel 
27 

pa~er, tue writ and notice of attachment shoul" be served all the 
2d 

secured party. The account deutor obligated on the chattel ,'aper 

should continue to make any rcquirej payments to the securcol party. The 

account debtor Silould receive notice in tnis situation only ",llere the 

secured party ,las left ttle liberty to tile -iefendant to collect payments 

due on the chattel "af,er or to enforce or acce;>t the return of tangible 

personal F-roper ty the sal .. or lease of ,'hicn resulted in the chat tel 
2) 

;>a;>er. l'he account <lebtor snould also be served witn a demand to rual<e 

payment of all <mOUhts .. ee and to deliver returna!;,le ..,roperty to the 
3~J 

levying officer ratner than to the defendant. - '-,'hen the secured par-

ty's interest is satisfied, any excess in payments or excess proceeos 

24. 

25. 

27. 

21..1. 

2" 
, . 

Section 4bb.3ou(c). 

Section 46~.54u, 

Section 4oj.550. 

A security interest in chattel paper is perfecteo either by filing 
(COlli. CoJe C 9304(1» or by possession of the chattel paper (Co~. 
Code; 9305). The proposed changea in the rules concerning levy of 
attachment on chattel ..,aper would not apply where the security 
interest is I'er£ected ;"y filing. In that situation, levy \vould be 
und"r tne normal rul-os "lbici> require service on the person in pos­
session of the chattel pa"er and, if it is in the d.efendant's pos­
session, seizu .... e of tue chattel paper. 

'.he secured party and the person in possession under the rules set 
forth in Sectiot. 4btl. 330 (a) are, of course, the same in this situ­
ation. The difference ;,ere is that no "otice is to be given the 
person oblit;ated on the chattel paper so that tile relation between 
such r-ersoB and the secured party is not altered. 

See Com. Gode ; 9205; notes 19 and 20 supra. 

30. This rule is a"alobous to the projlosed rule aflplicable to tile 
return of property or paYllients where the ..refendant has been left 
ttte liberty to collect accounts receivable [and ci,oses in action]. 
See text accompanying note ~O supra. 
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·fro.;. til~ sale of the collateral S<lO,".1U ~e ~aid to tne levyin~ officer 
Jl for the tlurfJos(~s of t;le attaCllTIi.ent ~ 

The At tacl1Lent Lat.., should also De revised. to v.:3.io...e clear that the 

levy on cL&attel iJaper cr~.a.tes a lien that exten.J.s to tne inte.rest of tue 

lessor in the tau5ible k'\.!rso~~al ,tiroperty that was leaseu to create t:.le 
.j" 

c;,attel ;Jal'er." This provision is needed to clarify the resp"ctive 

interests of the. securt:d party and t.'t: 'lttacfunent ,'la.intiff in the 

lessor's (defendant's) interest in tue pro,>erty ,.;hich ",as leased to 

creute tae cllatte1 paper. 

Deposit Accouats 

Pi. de;)osit accoLlUt
33 

is levied upon by serving the financial insti­

tution iloldint, the accou.Gt t .. ith a copy of the x··!rit ~n(.;. the hot ice of 
34 

attaC!li..:;ent. Otti.er t'ersons in whose name the deposit aCCouflt stanc;.s 

are requir(!" to be servea, but t11is is ::lOt a coc.dition of a valid 

levy.35 Service on tile fina(\cial institution creates a lien or. the 
36 

d.eposit account. 

31. i~n exceptioh ""oul,, af'~ly "ilere ttle .,laintiti nas leviedoi, inven­
tory and procec:ci.s tlursuant to Section 4 ..... G. 360 (c). See note £"J 

supra. 

3:2. ".i'his t'roposcd l'rovisioI:i. is d.erived trom tile rule that a yerfect<2:-J 
security ini:er~st in Cllattel 'k-'aCl~r giV2S tIle toecured i)arty a ?er­
ft::cted security interest in tne rif!"11tS to ~,aym:C:!nt evidenced tHereby 
ano. in the ueotor I S security interest in ttw: gooG.s solct· if rhst 
security interest is ~erf ec ted by f i1inc.. Stfe "oltman V..oolcan"it. 
(In !£ ,;esterct Leas1ilg, Inc.), 17 C.r-.C. :~ep.1369 (;). Ure •. L7~). 
The i'ro~JoseCi provision resolves for purposes of attaclm-'ent the 
conflict ie decisions under rlJe Conullercial Code concernin!: wnen,er 
a s~curity int~rest in 'chattel l>aiJer To'lnich is "erfecteo "by l)osses­
sioH results in a k'erfecteri security int~rest in the lessor's 
pro!'erty illtert!st in the leased ;;ooas since t!.e lessor I s interesL: 
is not a security interest in fleed of perfectiort4 Sec Comment,. L-i 
l{e Leasing Consultants, lltc.: The .Jouble l'erfection -?ule for ~,ecu­

.E.!.!:Y Assignments of True Leases, .,4 Yale L.J. 17a (L!75) • 

. J3.· See Section 4bd. :;d( .. ("Jel'osit account H ~efined). 

34. Section 48".39,) (a). 

35. Sectior. 460.3~J(t). 

30. Jection 4ob.50U(e). 
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\fhere tu<! c.eposit account is sUbj.:ct to a perfected security ir,ter-
37 

est tnat is "rior to r"" attacnment' lien, the Frit and notice of at-

tacnment si"lould be se.rvea on the securea f.arty rather than ti.le financial 
38 

institutioH. hftcr tile satisfaction of the security iflterest; the 

secured party siloul ... pay any excess to the levying officer for the 

tJurtl0st!s of tna attacHc,lent. 

i'iegotiablc iJocuments 

A . l' J9 i 1 . d i h i uegotlab e uocument s eVl.e upon oy serv ng t e person n 

possession of the <.locument with a co~y of the "rit and the notice of 

attactULent and, if the document is iI. the defenaant' s possession, by 

takint; custoay of the 

·creates a lien on the 

40 
uocument. 

41 document. 

Service aad any required custody 

'J'i.e Attachment "'a« also requires tne 
, " 

obligor on t'le document to be given J.lotice. 'l .... 

The rules for levy on negotiable uoculllt!nts should remain ullchaI!geu, 

regardless ot '"hetiler the "eeotia!;le document is subject to a perfected 

security interest. If tile security interest in tne "egotiable uocuruent 

i f · . 43 hi' IIi s }ler ecte~ oy possesS"1on, t en the ex st~ng ru es resu t n tae 

secured party oeirtg served \:lin. a copy of the writ and tne notice of 

attacLUnenL If tile security interest in the negotiable ·~ocument is 

perfected by filing,44 then the levy should l:.e by seizure "nere the 

ller;otiable docUDlent is in th" Hands of the defendant in order to prevent 

37. A security interest in a deposit account is perfected by filing. 
Com. Code; 9332(1). 

30. The financial institLltion ",hic;, "'ould be served unJer Section 
40"'.390(a) Hill not be the secured party since the secured trans­
actions provisions of tile Commercial Code (to not apply to a rigHt 
of setoff. Com. Code, J1J4(i). SGe 3 California Commercial Law 
§ 1. 2.." at n (Cal. Cout. i;.J. "ar Sup". L' 76) • 

39. See Section 4t;1.,j~u (n dOCUffi\.:ut' defined). 

40. Section 4/ic.400(a). 

41. Section 48t:. 50C (c). (e) • 

42. Section 4oo.400(c). 

43. Com. Code • 93G~. " 
44. Com. Code § 4:104(1) • 
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ne..::,otiation of tae <...ocumcnt to a holder in U.u~ 4" courS2. The prior 

interest of tlh::! securea }".larty could. thert t:-~ Ciss:artad under the thiru-

1 
" 40, 

party c aULS proceLures~ Hm-l€ver,. the ~)ersOU obligated on the negoti-

able dOCUr.Leut, i. t?.! ttle uailee vao nas issu-ed -the ~·,egotiable aocumeht) 

need not receive notice of ttl":: attacrunent since the :"'aill3e caI~not -:.:eliv­

er the ~;oods represented. oy tne negotiabl~ G.ocument to an-yone L:Ot in 

i f
" 47 

possess on 0 the G.ocument • 

. :;el ,otiaLle In~ trUilil2:t:ts 

1:.. negotiable ir;strument L;6 is levit:d u~'on ~y servinG. tne i:H~rSOtl itL 

possessio" of tile document witn a copy of tne writ and the notice bf 

attaCllfuent alld,. if the instrument is in tile def~n(Jant f s possessiol"!, by 

taking custody of tae 

creates a lieD on the 

. 4, 
1nstrurueht. 
" 50 1f1strun,eut. 

Service alal any requireu custody 

·J.:he person obligated on the instru-

Ulent is also r~'luir",d 
51 

to be given llotice,. but this is Ilot a cOtl....iition of 

a valid levy. 

~nere Ci.e [le.botiabl~ instrumeht i.a su'jj ~ct to a security ir!tert.!st 
5L 

Wilicu is l1erfecteJ by possession, the SatHe mcthoci. of levy si.1oulG 

a~"ly--t.le levyint officer s;JOulri serve a copy at tn2;;rit and tae 

notice of attac·llTIlent Oll tli~ secured i)arty in tlossession of the n2got i­

able ir,strument. After satisfaction of the sGcurity interest, aliY 

excess payr·.euts shaul" be! ~ai([ to the levyfr,g officer for the '~urposes 

of the attaci-dj,c.nt. ..::tm·wver, the person oblit:,ated ou the aegotiable 

instrument sL10uld not be required to bE! serVed sinc~ the oc.ligor shoulc2 

cou.tinue too make rt::quireJ !?ayrLl~nts to the secured party. 

4:;. See Gom.CoGe '" 75Jl, 75',2, 93v9. 

4". See Section 4,,(;. ,.;.; (ir,cor,;oratiug ,JOstj lidgm~nt tni'n:i-;>arty claims 
procedur"s). 

47. Com. Code §~ 7403, 7602. 

4G. See Section 4uu.ibll ("negotiaLle instrument" cteffued). 

4~. Section 4dH.4UJ(~). 

5U. Section 45~. 50'J (c), (e). 

51. Section 4';6. 4(;U(c). 

52. A security interest in a negotiable :i.r,strument is ~erfect<=d by ,)Os-
sessione Com. Code ~ :-'JG5 ~ ~ote tilat a negotiabl.e instrum-ent m.ay 
bt! a part of ctlattel paper in ldhic~1 c~se a security interest in ttle 
chattel ~a;>er ll:ayoe perfectea by filing. See "ate 21 supra. 
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:'3 
A fiI;lal.Juugilleot QTning to t:te JefLl).l.ant is levieu upon by filiag 

a copy of the. writ auo. tue -ilOtice of attaCtlL.lent in t~ie action in ~,lhich 

t(~e ju...lt~illeJ.}t vIas entered 'and. strviu;?; ti.le Judgment 

and. service creates a lien on the judgllient.- J
) 

, jt+ 
d.el-tor. Sucn filbg 

r.~berd the jUCi~D..~llt. ··,is .suDj~ct- to a perfecteL.· se-curity -in"ter.:!st, JfJ 

tl.e co~y of t~le ,.'rit ar:.u tile, notic~ -of attaCJiuler..t shoulti. Le servea Ou 

(ue secured. larry. Fililt2. in the actiou in !:;hich the jud'(,Ulenr lJaS 

render(;(j, siwulc.: not be requirea in this case since th02. judgr;:;.ent debtor 

is oblibateti to the secured "arty uru.ier tne: security iererest. 

Goods iu POSs,,"sion o~ uaUee 

l..Jhere uO special ~netaod of levy is l.)roviced in __ tlle 'l~ttachme'rit Lav,. 

tangible pzrsonal property in the J:'oss_ession of a third -person is levie,:~ 

upon ... :y servin ..... tnt: person ;in ?ossession \lith a COl'Y of tue :,,'rit awl the 

notice at attachn..:r;.t~ 57 Service in this manner· creates a lien Otl th2 
jJ 

prolkrty. 
5:) 

(There goous in t i.e IJossession 

nesotiaLle uocume"t are ~u~ject to a 

of a ba ilee 't.rho ~as hot issue;...L a 
Gv 

i,erfected security interest, levy 

53. 5ee Section 4J0.4LU(C) (limiting juCigmellts sutjeet to attachment to 
final j udg,~~[,ts). 

)4. Section 4ob.42~(a). 

55. Section 4~8.5JD(g). 

5~. COIr.tnercial Lotie Sectio" 01)4 (I', excludes from the eoveras" of Divi­
SiOh 9 of t~le Lomr:Jercial Code "a rit,ltt represented by a judgmeht 
{ob1er ti.1G!'[~ a j Llugmeut takell in a ri::.~.t to ~layI!;ent ~~hich \.as col­
lateral).'; 'fhe :=,e.neral rule as to !Jc.rfection ~jrovio.les for filing a 
fillanei"l stateraeat. Cmr.. Code :' <; 30~ (1). 

57. Sectior. 4bv. j3~ (a). lhis metilou of levy (loes "oC apply ",here til" 
~rop"rty is Gootis sue-jeer to " "egotiable ';ocum"nt. SectioL 
4~J.33u(~). 

j". Section 4d~. J3U (e). 

50'. See COlli. Code ~ 9105 (1) (h) ("goods" c.efineri). 

DJ. A security interest ill ~oods in tile lJosscssioll of a bailee ".:ho ..las 
110t issueu a ncgot_iable Gocument is ~)erfecteJ. '.:;y issuance of a [101.­

ne:.:,otiab-ll! clo'cu!ilc.nt in tile name of the secured i-1arty ~ by the bail­
ee' s rl2-cei~ t of notif icat ion of t ~1e secured Jarty' s int C'res t. or by 
filing as to the goods. COlli. ~o(je 33lJ4 (j). 
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oi, atta~lu.nent: sHould, te: uY !Jervic(::: on the secured ;:artY4 Levy ia tnis 

r..an,ler f,:dll r~ac"'-I Lw deft:nt..ant' s interest in ti.l~ bOod.s after the a:e-

cured i'a~ty' s l.llt.erest is sa,tisf ied. .otice to the b-ailee is flot 11eces-

sary Jecause t"" ,)rol'erry in the possession of tue bailee is subJ~ct 

fi,rst to, ;Bat;i:sfoction ,a£ th-2: secureu interest. Any l;Jrocecds fron, the 

salt:.). ot t~le. 890GS; to sat~sfy: tue security interest should ~,e pai~ to toe 

levy'ihg offic~r f~lr: .tLlO:! ,!JlJrposes of the A:ttaC(lIuent. 61 

The i..offilllission' s reco<JI&endation '.'ould ~e. ~ffectuated by enactr"pt'lt 

of L'tl follo\olin~ measur",.' 

An. act to amend Sec.tions ~L'.,.37u, 4db.3CO, 4'&".3\0., 4~6.400, 

4 "".42-;. 4£ ~. 500. and 480. 54D of, and to add Sections 40J. 33:' and 

4:,,,.440 to, tpe, Cod" of Civil ?roceuure, relating to attachment. 

l~e ~eo~l~ ~ the 5tat2 of California ~ euact ~ follows; 

61. 5ee Scctior. 41:;3. :;SJ (liat,ility of garnis •• ee). 



406/477 

'488.335. Goods subject to perfected security interest 

SECTIO~ 1. Section 488.335 is added to the Code of Civil Proce­

d\lre, to read: 

488.335. (a) To attach the defendant's interest in ~oods which are 

in the possession of a bailee ',>ho has not issued a negotiable document 

therefor and '''hich are suhj.ect to a 'perfected security interest under 

the Commercial Code" the levying officer shall serve upon the secured 

party a copy of the ,,,,it and the not ice of at tachment . 

(b) Promptly after levy and in no event more than 45 days after 

levy,the levying officer shall serve the defendant with a copy of the 

writ and the notice of attachment. ~ failure to serve the defendant 

pursuant to this subdivision does not affect the lien created pursuant 

to subdivision (a). 

Comment. Section 488.335 provides the method of attaching the 

defendant's interest in ~oods in the possession of a bailee who has not 

issued a negotiable document and which are subject to a perfected secu­

rity interest where the security interest has been perfected under the 

Commercial Code (1) by issuance of a nonnep.otiable document in the name 

of the secured party, (n l,y the bailee's receipt of notification of the 

securedpartv's interest, or (3) l,y filing as to the goods. See also 

Com. Code ~§ 7102(1) (a) ('hailee' defined), 9105(1) (h) ("~oods de­

fined). Fhere a negotiable document has been issued, it is levied upon 

pursuant to Section 488.400. Section 488.335 codifies the rule in Crow 

v. YoseMite Creek Co., 149 ~al. App.2d 188, 308 P.2d 421 (1957), taking 

account of Commercial Code Section 9304(3) (perfection of security 

interest in goods in possession of bailee who has not issued negotiable 

document). A levy pursuant to this section reaches the defendant's 

interest in any surplus remainin~ after s,atisfaction of the interest of 

the secured party. 
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968/890 

5 488.370. Accounts receivable; chases in action 

SEC. 2. Section 488.370 of the Code of Civil Procedure is amended 

to read: 

488.370. (a) 'Fe Except' ~ provided in Section 488.440, to attach 

an account receivable or a chose in action, the levying officer shall 

serve the account debtor or,in·the case of an interest in or a claim 

under an insurance policy, the insurer with a copy of the writ and the 

notice' of at tachment. 

(b) Promptly after service on the account' debtor or,' insurer and in 

no event more than 45 days after the date of service on the aecbunt 

debtor, or insurer, the levying officer shall serve the defendant and', any 

other person identified in writing by the account debtor or insurer as 

an obligee with a copy of the writ and the notice of attachment. The 

levying officer shall incur no liability for serving a~y person identi­

fied by the account debtor or insurer as an obligee. A failure to serve 

the defendant or other obligees pur~uant to this subdivision shall not 

affect the,lien created pursuant to subdivision,(~). . . . - -'. . 

'Comment. 'The introductory clause is added to subdivision (a) 6f 

Section 488.370 to reflect the enactmentof'Section 488.400 which pre­

scribes the manner of levy on an a~count receivable or a chose in action 

which is subject to a perfected security interest. 

406/470 

§ 488.380.' Chattel paper 

SEC. 3. SeCtion 488:.3'80 of the Code' of Civil Procedure '1s amended 

to read: 

488.380. (a) 'fe 'Except as provided in Section 488.440, to attach 

chattel paper, the levying officer shall (1) serve the person tn posses­

sion of such chattel paper with a copy of the writ and the notice of 

attachment and (2) if the chattel paper is in the possession of the 

defendant, take the chattel paper into custody. 

(b) If the chattel paper is not in the possession of the defendant, 

promptly after levy and in no event more than 45 days after levy, the 

levying officer shall serve the defendant with a copy of the writ and 

the notice of attachment. 

-12-



(c) Promptly after the attachment of the chattel paper and in no 

event more than 45 days after the chattel paper is attached, the levying 

officer shall serve the account debtor obliRated on the attached chattel 

paper with a copy of the writ and the notice of attachment. Until such 

service is completed, the attachment shall in no way affect the 'rights 

and duties of the account debtor. After such service is completed, the 

account debtor shall make any payments required under the chattel paper 

to the levying officer. !f the chattel paper results from ~ lease of 

tangible personal property, upon termination .9! the lease because of the 

expiration of the term ~ because of default, the lessee shall deliver 

the leased property to the levying officer except where the property ~ 

inventory .9! the defendant that the plaintiff has levied upon pursuan1: 

to subdivision (c) of Section 488.360, in which case the inventory shall 

be returned to the defendant. ---
(d) A failure to serve the defendant pursuant to subdivision (b) or 

the account debtor pursuant to subdivision (c) shall not affect the lien 

created pursuant to subdivision (a). 

(e) Any payments required by the chattel paper and made by the 

account debtor to the person in possession of the chattel paper after 

levy shall be delivered by such person to the levying officer to be held 

pursuant to the attachment. 

Comment. The introductory clause is added to subdivision (a) of 

Section 488.380 to reflect the enactment of Section 488.440 which pre­

scribes the manner of levy 'on chattel paper subject to a security inter­

est perfected by possession. If the security interest is perfected in 

some other manner, levy is made as provided in this section and the 

secured party may assert the security interest by means of the third­

party claims procedure. See Section 4~8.090 and the Comment to Section 

488.440. 

Subdivision (c) of Section 488.380 is amended to reflect the amend­

ment of subdivision (a) of Section 488.500 providing that the lien on 

chattel paper extends to the interest of the 'lessor 'in the tangible 

personal property the lease of which has resulted in the chattel paper. 

See the Comment to the amendment of subdivision (a) of Section 488.500. 
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,If no paramount interes t of a secured party (as recognized in Sect ion 

488.440) is involved, the property generally is to be delivered to the 

If;'vying officer upon terminati:on of the lease. An exc,eption is provided 

where the leased property is inventory of the lessor and the creditor of 

the lessor has levied, on the inventory by filing pursuant to Section 

,488. 360 (c) • In such a case, the leased and returned inventory can be 

leased out agai,n and ,the Uen on the ,inventory shifts to the chattel 

paper resulting from that lease., [See Com. Code § 9306(1) (defining 

'proceeds ") • 1 
Tllis, rule relating t,o the return of the leased property is consis t­

ent with Commercial Code Section 9306(5) which applies to the return of 

gQods the, sale of which results in ,chattel paper. 

968/891 

} 488.390. Deposit accounts 

SEC. 4. Section 488.390 of the Code of Civil Procedure is amended 

to read: 

, 488.390. (a) Exc"pt '~ provided in Section, 488.440 and except 

where the account is, represented by 'a negotiable instrument, to attach a 

deposit account, the levying officer shall Serve the financial institu­

tion holding such account with a copy of the writ and the notice of 

at'tachment. 

(b) Promptly after 'the attachment of 'the deposit account and in no 

ewint 'more than 45 days' after the deposit account isai:tached,' the 

levyi.ng officer shall'serve the'defendant, and any 'other person in whose 

name"the account is held, with a copy of the writ and' the notice of 

attachmenL A failure to serve the defendant or other persons pursuant 

to this subdivision shall not affect the lien creafed pursuant to subdi­

vision (a). 

(c) Whlie the attachment is in force, the f'Lnanciai 'instit~tion 

shall not be liabie 'to any person by reason of any of ihe following: 

, (1) 'It s complia~ce with the levy. 

"(2)' The nonpaYri.ent' of any check or other 'order for the payment of 

inoney dra'lro' or presented agalnst the account . 

(3) The refusal to pay any withdrawal in respect to the account. 
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Comment. The introductory clause is added to subdivision (a) of 

Section 488.390 to reflect the enactment of Section 488.440 which pre­

scribes the manner of levy on a deposit account subject to a perfected 

security interest. 

406/458 

§ 488.400. Negotiable instruments; negotiable documents; money 

SEC. 5. Section 488.400 of the Code of Civil Procedure is amended 

to read: 

488.400. (a) fe Except as provided in Section 488.440, to attach 

a negotiable instrument, a negotiable document, or money not placed in a 

deposit account, the levying officer shall (1) serve the person in 

possession of such instrument, document, or money with a copy of the 

writ and the notice of attachment and (2) if the property is in the 

possession of the defendant, take the instrument, document, or money 

into custody. 

(b) If the instrument, document, or money is not in the possession 

of the defendant, promptly after levy and in no event more than 45 days 

after levy, the levying officer shall serve the defendant with a copy of 

the writ and the notice of attachment. 

(c) Promptly after the negotiable instrument ep BeeHffie~~ is at­

tached and in no event more than 45 days after the negotiable instrument 

" .. <le'e_e .. ~ is attached, the levying officer shall serve any person 

obligated under the instrument e .. <leeHffieH~ with a copy of the writ and 

the· notice of attachment. Until an obligor is served as required by 

this subdivision, payments made in good faith by him to the previous 

holder of the instrument shall be applied to the discharge of his obli-

g_ation. 

(d) A failure to serve the defendant pursuant to subdivision (b) or 

an obligor pursuant to subdivision (c) shall not affect the lien created 

pursuant to subdivision (a). 

Comment. The introductory clause is added to subdivision (a) of 

Section 488.400 to reflect the enactment of Section 488.440 which pre­

scribes the manner of levy on a negotiable instrument subject to a 

security interest which is perfected by possession. If the negotiable 
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instrument is subject. to a security interest.which is perfected by 

filing, levy is made as provided in this section and the secured party 

may assert the security interest by means of the third-party claims 

procedure. See Section 488.090 and the Comment to Section 488.440. 

Subdivision (c) is amended to eliminate the requirement that notice 

of attachment be given the issuer of the negotiable document. Notice to 

the issuer of a negotiable document is neither necessary nor advisable 

since the bailee cannot deliver the goods to anyone not in possession of 

the document. See Com. Code § 7403 (obligation of bailee). See also -----
Code Civ. Proc. § 481.090 ("document" defined); Com,. Code F 7102 ("bail­

ee" defined). 

968/892 

§ 488.420. Judgments owing to defendant as a judgment creditor 

SEC. 6. Section 488.420 of the Code of Civil Procedure is amended 

to read: 

488.420. (a) ~e Except ~ provided in Section 488.440, !£ attach a 

judgment owing to the defendant! the levying officer shall (l) file in 

the action in which the judgment was entered a copy of the writ and the 

notice of attachment and (2) serve a copy of the writ and the notice 

upon the judgment debtor in such action. 

(b) Promptly after levy and in no event more than 45 daysaf~",r~_ 

levy, the levying officer shall serve the defendant with a copy. of .the 

writ and the notice of attachment. A failure t.o serve the defendant 

pursuant to this subdivision shall not affect the lien created pursuant 

to subdivision (a). 

(c) No judgment owing to the defendant shall be attached until 

after its entry as a final judgment and the time for apPeal from such 

judgment has expired or, if an appeal is filed, until such appeal 1s 

finally determined. 

Comment. The introductory clause is added to subdivision (a) of 

Section 4~8.420 to reflect the enactment of Section 488.440 which pre­

scribes .the manIler of ~evy on a judgment which is subjeGt to.a perfected 

security interest. , ., . :; , 
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1,06/457 

§ 488.440. Property subject to perfected security interest 

SEC. 7. Section 488.440 is added to the Code of Civil Procedure, 

to read: 

488.440. (a) The defendant's interest in the following property, 

if the property is subject to a perfected security interest of another 

person under the Commercial Code, shall be attached by serving the 

secured party with a copy of the writ and the notice of attachment: 

(1) Accounts receivable. 

(2) Choses in action. 

(3) Chattel paper, if the security interest is perfected by posses­

sion of the chattel paper. 

(4) Deposit accounts. 

(5) Negotiable instruments, if the security interest is perfected 

by possession of the negotiable instrument. 

(6) Judgments, except that no judgment owing to the defendant shall 

be attached unl'il after its entry as a final judgment and the time for 

appeal froni such judgment has expired or, if an appeal is filed, until 

such appeal is finally determined. 

(b) Promptly after levy and in no event more than 45 days after 

levy, the levying officer shall serve the defendant with a copy of the 

writ and the notice of attachment. A failure to serve ·the defendant 

pursuant to this subdivision shall not affect the lien created pursuant 

to subdivision (a).' 

(c) Except in a case described in subdivision (d), the secured 

party may collect the payments due from the account debtor or obligor 

obligated On the account receivable, chose in action, chattel paper, 

deposit account, negotiable instrument, or judgment and may enforce or 

accept the return of the tangible personal property sold or leased. 

After the satisfaction of the security interest, the secured party shall 

pay to the levying officer any excess payments or proceeds of the prop­

erty remaining in the possession of the secured party. 

(d) In a case where the defendant has the liberty to collect pay­

ments due on the account receivable or chattel paper or to enforce or 

accept the return of tangible personal property the sale or leas.e of 

which resulted in the account receivable or chattel paper which was 

-17-



attached, the levying officer shall serve the account debtor or obligor 

obligated on the account receivable or chattel paper with a copy of the 

writ and notice of attachment and with a demand to pay to the levying 

officer all amounts due and to deliver to the levying officer all re­

turnable tangible personal property except where the property upon its 

return would constitute inventory that the plaintiff has attached 

pursuant to Section 488.360(c). 

Comment. Section 488.440 implements Commercial,Code Section 9311 

which permits the attachment of the debtor's rights in collateral. 

Section 488.440 also prescribes the method of levy on the collateral 

When it is subject to a perfected security interest. If the security 

interest is not perfected, the rights of the secured party are subordi­

nate to the plaintiff's attachment lien. Com. Code ,~ 9301 (I )(b). 

Section 488.440 codifies the rules applied in such ca~es as Puissegur v. 

Yarbrough, 29 Ca1.2d 409, 175 F.2d 830 (1964): Dubois,v. Spinks, 114 

Cal. 289, 294-295, 46 P. 95, (1896), T)eering'v. Richardson-Kimball 

Co" l09C,,!. 73, 84, 41 P. 801, (1895),; Robinson v. Trevis, 38 Cal. 

611 (1869); Axe v. Commercial Credit Corp., 227 Cal. App.2d 216, 38 Cal. 

Rptr. 558 (1964)' and Crow v. Yosemite Creek Co., 149 Cal. App.2d 188, 

308 P.2d421 (1957). According to the principles of these cases, a 

secured party having a perfected security interest in collateral which 

involves the indebtedness of an account debtor is entitled to the dispo­

sition of the collateral, including the collection of,payments due, 

thereon, without interference deriving from a subsequent levy of ,attach­

ment on the pledgor's interest. A qualification of this rule is appro­

priate (1) where the security interest of the secured party in nonpos­

sessory, i.e., the perfection is by filing rather than possession, or 

(2) where the secured 'party has left the' collection to the defendant· 

, (the debtor on, the secured obligat ion) pursuant to Commercial Code. 

Section, 9205 by.virtue of a so-called indirect collection arrangement. 

See D.C.C. § 9-308, Comment 1. Such arrangements are commonly made in 

cases of,accountsreceivable or chattel paper financing. 

These, rules are extended by analogy to the return of goods,. the 

sales or· leases of which have resulted in the accounts receivable or 

chattel paper which were attached. Under subdlvision(d), since the 



levy on the chattel paper extends the attachment lien to the lessor's 

property interest in the leased goods and to the security interest of 

the seller in goods sold pursuant to Section 488.500(a), the goods are 

to be returned to the levying officer for the purposes of the levy but 

only if the secured party does not have paramount rights to possession. 

Subdivision (c) makes clear that any excess of payments made to the 

secured party and any excess from the pledgee's sale of the goods re­

turned to the secured party must be turned over to the levying officer 

to be. held under the attachment lien. See Com. Code ~ 9311. 

The rules codified in this section ensure that a secured party is 

not deprived of a paramount right ·to freely enforce the security inter­

est and that the account debtor or obligor obligated on the collateral 

is not exposed to dual liability from a splitting of the cause ofac­

tion. 

This section does not cover all the situations where the attached 

prpperty is subject to a security interest. If the secured party has 

left a negotiable document or chattel paper in the possession of the 

attachment defendant or has left the attachment defendant with the 

liberty of collection of chattel paper or accounts receivable, the 

levying officer seizes the negotiable document (pursuant to Section 

488.400) or chattel paper (pursuant to Section 488.380) and [exercises 

the powers of the attachment defendant for the benefit of the persons 

ultimately entitled thereto,) and the secured party should assert prior 

entitlement by means of a third-party claim. 

(third-party claim). 

See also Section 488.090 

It should be noted that these rules apply only where accounts 

receivable or chattel paper are specifically levied upon. In the case 

of an attachment of the inventory of a going business, the attaching 

plaintiff may be satisfied with a levy on the inventory and proceeds 

therefrom pursuant to Section 488.360(c). Even where the plaintiff has 

levied on chattel paper and inventory pursuant to Section 488.360(c), 

returned goods will remain inventory. 
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12/765 

f 488.500. Lien of attachment; effective date 

SEC. 8. Section 488.500 of the Code of Civ~l Procedure is amended 

to read: 

488.500. (a) Except as provided in subdivision (c) of Section 

488.360, levy of a writ of att.achment creates a lien on the property 

levied upon which is valid against all subsequent transferees of the 

property. The lien of attachment .2E. chattel ~ extends !£. the inter­

est of the lessor in tangible personal property the lease of which 

resulted in the chattel paper. 

(b) The lien of attachment on real property levied upon pursuant to 

Section 488.310 becomes effective on the date· of recording pursuant to 

that s~f:tion. 

(c) The lien of attachment on property levied upon pursuant to Sec­

tion 488.320 (tangible personalty in possession of defendant), 488.360(a) 

(inventory. and farm products, alternate method), 488.380 (a)(2) (chattel 

paper in possession of defendant), 488.400(a)(2) (negotiable instru­

ments, documents, or money in possession of defendant), or 488.41O{a) 

(securities in possession of defendant) becomes effective on fhe date 

the levying officer takes custody of the property pursua~t to such 

provision. 

(d) The lien of attachment on property levied upon pursuant to 

Sec.tion 488.340 (equipment, other than motor vehicles, of a going busi­

ness), 488.350 (moto,r vehicles and vessels which are equipment of a 

going business), or 488.360(c) (farm products and inventory, alternate 

method) becomes effective on the date of filing pursuant to such provi­

sion. 

(e) The lien of attachment 8ft ~~ere~~y on: 

,(I) Property levied upon pursuant to Section 488.330 (tangible 

personalty in possession of third person), 488.380 (a) (1) (chattel Pilper 

in possession of third person), 488.390 (deposit accounts), 488.400(a)(1) 
. . . , . 

(negotiable instruments, documents, or money in possession of third 

person), or 488.410(b) (securities in possession of certain third per­

sons) becomes effective on the date of service on the person in posses­

sion of such property. 

-i.':--



(2) Property levied upon pursuant to Section 488.335 ("oods sub­

ject to perfected security interest) becomes effective on the date of 

service on the secured party. 

(3) Chattel ~aper, ~ deposit account, ~ ~ negotiable instrument 

levied upon pursuant ~ Section 4.88.440 becomes effective on the date 

of service on the secured party. 

ef) The lien of attachment eft ~~e~e~~y on' 

Jll An account receivable ~ chose in action levied upon pursuant 

to Section 488.370 tfteeeHft~S ~eee~~eb±e, efteses in ae~ien~ becomes 

effective on the date of service on the account debtor or insurer. 

(2) An account receivable or chose in action levied upon pursuant 

to Section 488.440 becomes effective on the date of service on the 

secured party. 

(g) The lien of attachment en a on: 

(I) ~ judgment levied upon pursuant to Section 488.420 becomes 

effective on the date of service on the judgment debtor. 

(2) ~ judgment levied upon pursuant to Section 488.440 beeomes 

effective on the date of service on the secured· party. 

(h) The lien of attachment on property levied upon pursuant to Sec­

tion 488.430 becomes effective on the date of filing pursuant to that 

section. 

(i) :'lot"ithstanding subdivisions (b) through (h), inclusive, and 

except as otherwise provided by Section 486.110, where a temporary 

protective order has been issued pursuant to Chapter 6 (commencing with 

Section 486.010), the lien of attachment on property described in such 

order and subsequently attached is effective from the date of service of 

such order. 

Comment. The second sentence of subdivision (a) of Section 488.500 

is new. 'It makes clear that a lien of attachment on chattel paper 

extends to the property interest of the lessor during the life of the 

lease and after its termination. The lien under this new provision 

lapses only upon authorized delivery to the lessor instead of to the 

levying officer. See Sections 488.360(c), 488.380(c), 488.440(d). The 

second sentence of subdivision (a) is'derived from the rule that a 

perfected security· interest in chattel paper gives the secured party a 
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perfected security interest in the rlghts to payment evidenced thereby 

and in the debtor's: security interest in the goods sold if that security 

interest is perfected by filing. See Com. Code .~ 9304(1); Bolduan v. 

Normandin (In ~ Western Leasing, Inc .),. 17 U. C. C. Rep. 1369 (D. Ore. 

1975). There is conflict in. the decisions, hoWever, concerning whether 

a security interest in chattel paper which is perfected by possession 

(Com. Code § 9305) results in a perfected security interest in the 

lessor's property inte.rest in the leased goods since the lessor's· inter­

est is not a security interest in need of perfection. See Comment, In 

re Leasing·Consultants, Inc.: The Double Perfection Rule for Security 

Assignments of True.Leases, 84 Yale L.J. 1722 (1975). 

Subdivisions (e), (f), and (g) are amended to reflect the enactment 

of Section 488.440 applicable where property of the defendant which is 

subject to a perfected security interest is levied upon.' 

I 968/672 

§ 488.540. Collection of account receivable, chattel paper, chose in 
action, negotiable instrument, or judgment 

SEC. 9. Section. 488.540 of the Code of Civil Procedure is amended 

to read: 

488.540. lfuere an account receivable, chattel paper, chose in 

action, negotiable instrument, or judgment is attached, the account 

debtor or obligor may pay.the amount owing on such obligation to the 

levying eHiee!!,- officer unless the attached property is subject to a 

perfect"d security interest which .entitles the secured party to such 

payments pursuant t~ subdivision (c) of Section 488 •. 440. The receipt of 

such officer is a sufficient discharge for the amount paid. 

Comment. Section 488.540 is amended to reflect the enactment of 

Section 488.440 which provides for the priority of a secured party 

hold,ing a perfected security interest in attached property. Se,ct,ion 

488.540 applies, however, where the secured party has left the liberty 

to the defenda,nt .(the debtor under the security interest) to collect 

payments due on the account receivable or chattel paper or to .enforce or . . . , ' 

accep t the return of tangible personal property, the sale or lease of 

which resulted in the account receivable or chattel paper. See Sect;1pn 
"j" 

488.440(d). 


