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~emorandum 77-28 

Subject: Schedule for Hork on Topics 

This appears to be an appropriate time to review the various topics 

on the Commission's agenda and to plan our work for the next few years. 

It should be recognized that any schedule must be tentative since 

it is difficult to predict the amount of time that will be required to 

prepare a recommendation on any particular topic. In addition, pri­

orities may require revision in light of requests or suggestions from 

le~islative committees. 

General Comment Concerning Schedule 

Exhibit 1 sets out a suggested schedule for recommendations to the 

1978, 1979, 1980, and 1981 legislative sessions. You will note that the 

recommendation on the comprehensive statute on enforcement of judgments 

is tentatively scheduled for the 1979 legislative session. Exhibit 2 

sets out the schedule that would need to be met in order to submit this 

recommendation to the 1979 session. It is an ambitious schedule and one 

that the Commission may be unable to meet. 

The schedule set out in Exhibit 1 disposes of the various topics on 

the Commission's present agenda except for those on which work is 

deferred in order to avoid possible duplication of the work of the Joint 

Legislative Committee on Tort Liability. See pages 1621-1626 of the 

attached Annual Report for a listing of topics on the agenda. You will 

note that many topics are retained even though recommendations relating 

to the topic have been submitted: we do not anticipate any additional 

recommendations on these topics unless defects in the legislation en­

acted upon Commission recommendation are called to our attention. 

For a summary of the status of the background studies on various 

topics, see Exhibit 4. 

Nonprofit Corporation Study 

He cannot now anticipate what additional work will be required on 

the nonprofit corporation study. In view of the Commission's decision 

at the last meeting to proceed with its bill rather than to work with 
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the State Bar Committee on a joint bill, it ,muld appear that it would 

be best to consider nonprofit corporation law again in Hovemher 1977 

,,'hen He have suhstantially completed the "ork on our 1978 legislative 

program, At that tir.>e, the State Bor ComMittee should have put together 

<l draft of a hill, and t,'e should have received "hatever comments we ,>ill 

receive on our printed recom"endation and the bills introduced to ef­

fectuate tha·t recommendation. It is ahsolutely necessary that we make 

our nonprofit corporation bills i:.oo-year bills BO, assu'lling they pass 

the Senate, they will not be considered in the Assembly until April or 

Hay 1978. 

Selected Aspects of Inverse Condemnation La>! 

Exhibit 3, prepared by vr. Sterling, sets out a number of areas of 

inverse condemnation law that the Comw.ission might wish to study. 

Please refer to that exhibit •. >Ie plan to discuss the exhibit at the 

meeting. 

Respectfully submitted, 

John H. De"loully 
Executive Secretary 
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:!el'lorandum 77-28 

C:XBI"IT 1 

POSSIBLE ~ECO'1l'!ENDATlON~ FOR 1978 LEGISLATIVE SESSIn',1 

(1), Tentative "ecommendation "elating to the Attachment Law-
Performance of Judicinl nuties by Court Commissioners 

We have received two letters co~menting adversely on this 
tentative rec.ommendation and objecting to the use of court 
commissioners under the Attachment Lm,'. 

(2) Tentative Recommenr,ation ~elatinf' to Evidenc,,- of "'larket Value of 
Property 

You will recall th~t the Chaii'man of the ComMission prepared 
a letter obj&cting toehanges in the existiog law proposed by 
this tentative reeorn!l1,endatior., P,,- have received letters ex­
pressing the vie,,, that the tentative recommendation does not 
go far enough in prGposing chanf!es in existing law. T,e have 
'r";ceived quite a number of r~quests for copies of this tenta­
t i ve reeornI"endat ion., 

(3) Elimination of Overlap "etween Guardianship and Conservatorship 
La;Js 

The staff expects to produce a tentativereeommendation on 
this subject for the July 19771'1eeting. If the tentative 
recomJ'lendation can be approved for distribution for comment 
8fter that meeting, it is pcss',ble that a recommendation on 
this subject could bs sub~itted to the 1978 ses~ion. 

(4) Psychotherapist-Patient Friviie~e ~evisions 

The staff expects to produc," " tentative recommendat'ion on 
this subject fooc t;", July 1977 meeting. Since the basic 
policy decisions already h~ve been made at a previous meeting, 
the Commissioa should be in a position to approve the tenta­
tive recomMeadation for distribution for COMment after the 
July meeting" and it is likely that a recommendation on this 
subject could be Rub~itted to the 1978 session. 

(5) Attachment - Security Intel'esto in Attached Property 

The staff expects to produce a tentative recommendation on 
this subject fo" the ;lay 1977 :neeting. Since the basic 
policy decisi~n: "lready have been made at the April meeting, 
the Commission c,hould be in a position to approve the tenta­
tive recommendation for distribution for comJ'lent after the 'lay 
meetin~ and a recommendation on this subiect could be sub­
mitted to the 1973 oession. 
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(6) Recommendation Relating to Pesolutions of ,1ecessity 

This tentative recommendation has been distributed for com­
ment. If the Commission finds, after reviewing the comments, 
that the recommendation is one that it wishes to submit to the 
1978 legislature, this could be included as part of the 1978 
Legislative Program. 

POSSIBLE RECO'1MENDATIONS FOR 1979 LEGISLATIVE SESSIO:·! 

(1) Retroactivity of exemptions from execution 

(2) Homestead exemption 

(3) Comprehensive statute on enforcement of judgments 

(4) Selected aspects of inverse condemnation law 

(5) General assignments for benefit of creditors 

POSSIBLE RECOMME:JDATIONS FOR 1980 LEGISLATIVE SESSION 

(1) Comprehensive statute on enforcement of judgments if not completed 
for 1979 

(2) Revisions of Evidence Code 

(3) Adoption and Shild Custody 

(4) ~arketable Title Act and ~elated ~atters 

POSSIBLF RFCOJoIMENDATIONS FOR 1981 1.EGISLATIVE SESSION 

(1) Class Actions 

(2) Parol rcvidence Pule 

(3) uiscovery in Civil Cases 
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\le~orandu~ 77-2d 

FXFf~JT' 

'~ovember 1977 - -;pprovp draft of tent;:1tive recommendation for 
distri~ution for co~~ent in nimeogranhec 
form 

~cbruary 1978 -~ Tentative recomm0ndation revised to reflect decisions 
mad eat ':ovemher 1977 rr,ec t_ i TlS': and prepared an d sent 
Ollt to Professor ~iesenfeld, levying officers) court 
clerks, State Rar C()m~itteeJ and other interested 
PTou;1s 

..:~ertember 3nd Iletober J 978 _':fee~i~~~ - Pevi('y; co:n'!1ents on tentat ive 
recom~endation and revise same 

October 197B - .!\rprove recOJ:l1nendation for printing 

January 1979 - r;'~commenclcd le~islation introduced --------
\1arch 1979 - l\ccomr.J:entiation available in printed f0rm 



'\1emorandure 7728 

EXHIBIT 3 

"ELECTP) ASPECTS OF PIVERSE cmDE~-rr!ATIml LA!I 

The (ommission has previously expressed an interest in doing fur­

ther w"-ork in the inverse condemnation area. 

Procedural ~spects 

~\Te h>lve found in the past that t..,rorle on procedural aspects of in­

verse, condecr:1at ion has been nore feasible than work on substantive 

,1spects. 'The series of articles on inverse condemnation prepared for 

the Commission hv Professor 'Van Alstyne contemplated a concluc1inv 

article on inverse condemnation procedure 'l:\Thich viaS never producec. 

So~e aspects of procedure that could be studied are-

(I) Statute of limitations. There has been a continuing problem 

concern in? the time a cause of action in inverse accrues. This proble::i 

has been some"hat ameliorated by abolition of the six-month claim-filing 

requirement. "';onetheless~ statutory st.andards to determine when the 

cause of action accrues for different types of damage might be useful. 

The problem in this area, of course, is that the fact situations vary so 

that it may be difficult to pinpoint types of occurrences that will he 

said to trigper a 'taking' or na~agin~. 

(2) Suspension of tax liability. There is some uncertaipty in the 

l;:n .. ] concernin,P, the abrogation of nroperty tax liability where a takin[! 

or damaginp occllrs--does the tax liability abate immediately. or does it. 

continue until iudgment? Tre Comrrission previously expressed an in­

terest in inve.sti;::::atiDp. this area in (',onnect ion v.'i th overall reform 0 f 

R.evenue and Taxation Codp Spction ~98F-. ~;JOl,o.~ mirht be an appropriate 

time to undertake 'V.JOrk on the suspension of taxes problem. 

(3) V,mctions of judQe Bnrl jury. The staff has spoken with Pro­

fessor !~anner) "-""ho has sugr,ested that it pould be vlell \\Torth the Com­

::1ission r c; time to study the problems that are created in inverse con­

de.mnation proceedinps bv the procedure of the judf!.e makinp, findinrs of 

fact as to the elements of the inverse cause of action, with the jury 

relegaten to determination of ~ama?es. As a result of the jud?es' 

findings constitlltin~ the record on apneal, the inverse condemnation 

-1--



field is filled with cases that appear to reach different results on 

basically the same fact situations, thereby causing an undue amount of 

uncertainty in the law. 

~uhstantive ~spects 

~rofessor Kanner also indicated 3 number of areas of substantive 

lal,' where the la" is not clear and statutory standards I,auld be useful: 

(1) Airport noise. Th2 Com~ission at one time devoted substantial 

time to a study of airport noise and finally abandoned the area at the 

suggestion of lawyers who pr~ctice in this a<ea. 

(2) Impairment of access. 

(3) Condemnation blip;ht. 

nne other area of substantive law that is of preat importance at 

present is taking by rcgulatiCn (down-zonin", and the like). Assembly­

man HeAl ister has suggested to the staff that this ,,'auld be a ,,,orthwhile 

area for the Com~i~sion to y,tork in. ~\,ssemblvm.'l.n ~·~cAlif>ter has a bill in 

the current legislative session t11at is of a fairly limited ~haracter, 

to provide a property m,Tner rei:nhur--::eme~t for expenses actually incurred 

as a prelude to development of proocrty Nhich are rendered useless by 

local agency action that has the effect of precluding further develop­

ment. The St ate Bar CO!t1Jr1i t te e on Conde!TI~ a!: ::on, and other~ 1 are_ present-

1y at l.;rork developing legislRtion in this area to pr':'scribc ~...;hen .q 

compensable- taking or damaging occurs. 

C0nclusion 

The aspects of inverse condemnation rr.ention~d above ar~ merely 

identified to obtain 2n expression of ComniRsion interest. The staff 

believes that, before the Commission activat~s a study on any of these 

aspects, the views of the Stete ~ar CODm~ttee should be obtained, and 

the prospects for the study shouln be further investigated by the staff. 

-2-



\feIT,or andum 77- 2:;; 

~ACKr:ROl':-m STUDIES 

T~e following is a rcpnrt on the back~round studies th~t are in 

pro~ress or anticipated on the various tonics on our apenda. 

T~e hackground sturlies on the possible recommendations to the 197~ 

session have already 'heen prepared or \~'ork on them is -,:.,rell undert\T2Y. 

See Exbihit 1 for additional information. 

Hith respect to the possible recommendations to subsequent ses-

sions~ the fol1owinp is the situation with respect to each such reco~-

mendation" 

"Retroactivity. of exerr.ptions .Jr0t12~xe~~tion. I am seekinr to p-:-r-­

suade the 'Pacific T ,1\'l ,T0urnal to write i1 student note on this probler.1~ 

do;.!estead exeS'Jption._ T~e Commission hAS c1etermined to retain a 

research consultant to prepare a back~round stlldy on this topic. 

Comprehensive statute on enforcement of judgments. The staff, in 

conSll1tation with Professor ~icsenfeld, will prepare any necessary back­

r>round studies. 

Selected aspects of inverse c.ondemnation. The Commission 1'!',ay \~'iSll 

to retain Rn eypert consllltant to pre Dare a back~round study on one or 

more of the aspects of inverse condemnation law referred to in Fxhihit 

3. The staff ~iRht prepare a background sttldy on some of the matters 

listed in ~xhihit 3. In the course of the Commission's consideration of 

!:xhihit 3; consicleration mi.2.ht be ~iven not only to which aspects of 

i.nvErse conflemnation la'hT the Commission ~,Till study but also to "1:\Thether 

an expert consultant -,:dll be neez-led to prepare the bac:kground study on 

thpt aspect. T,Te mi[l:11t be able to find as much as ~3,O{)() ir; the current 

budget to cover a background study on some aspect of inverse condemnation. 

General as_?ignm~n~s for benefit of creditors. The staff wi 11 soon 

COrTli7l€nce \\Tork on ;} back,r:round study on this topic. 

~e-visiorls of t!-Ie Fvic3ence C0de. :-.!r:. have on hand a background st:.Jdy 

com[).]rin:L': the C(~lifornia Fvi..-f.ence C(lde '~Titb the rf'ltJ Federal ~ulE'S of 

T~le staff Hill prepare any additional nee.ded background 

studies on t!lis tonic. 
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Adoption and child custodv. THO bdc~?,rollnd studies on this topic 

Already h~ve been pu~lished in :aw revie~~~. Additional hack~round 

studies may be needed anJ the staff believes that such studies should be 

prepared by expert cOD3ultants. ~~'en we have finished the creditors' 

remedies study, the Comnission T ... .dll be in a positton to devot~ 2 Plajor 

Dortion of its time to this topic and can then ~etermine whether any 

additional background studies are necessary. 

'larketable Ti tIe Act ~nd related ""atters. T"e r::alifornifl l.and 

Title Association is re"Ji2ving the provisions of the Unifori'l Act that 

relate to this topic c:nd '[,!ill 8UCfJit a report to the Law l?evision Com­

missibn concerning the Ch2n2"eS it recommends be 8ade in the Uniform Act 

if those provisions are to be recomm:ndC'1 for 2.nactrnent in California. 

The report should be in our hands before the end of the year. 

Class actions. ~('lme time ,qgo tl1e Commission determined that 

Professor Jack Friedcnthal of Stanford Law School should be our con-

sultant on tl"\is topic.. llm.rever, it was al.sd determined that "i\lork on 

t"is tonic should be delayed Dendinr development of the Unifor", Act on 

this subjest and development of a body of case law on the'subject. 

Parol evidence rule. This topic has been on our inactive agenda. 

T,Jc have received a ~.:rorkin.t! paper from. the Fll.f'lish Lav..~ ~eform Commission 

recomrnendin? that the parol pvido:nce rule be repealed in l'ngland. ',':e 

are av..'ait;:inr.: with interest a report from that body indicating .. "'hat 

recom",endation it ultimately will make. 

Discovery in civil cases. This topic has been ori our inactive 

a?enr].1.. The St.::tte B.'1r has neen active in this field. ~.,rithin the next 

feN years, the staff \~Til1 'llake A preliminary study to determine '(..rhether 

there is a need;: to re-t:;1.in "'n e~~peL:': c.on~ultant on this topic. 
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