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Memorandum 77-25

Subject: Study 39.160 - Attachment (Levy on Chattel Paper, Accounts
Receivable, Choses in Action, Negotiable Instruments, and
Judgnents)

Attached hereto is a copy of Professor Stefan A. Riesenfeld's
background memorandum concerning certain problems with the method of
levy of a writ of attachment on accounts receivable, cheoses in action,
chattel paper, negotiable instruments, and judgments which are subject
to perfected security interests of third parcties. We will present

drafts of amendments needed to deal with these problems at the meeting.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



Memorandum T7-25
EXHIBIT 1

| - Memorandum SR
Relatingﬁto Calif. Code_ Civ. Procedure !! ASB 370. L
488, 35&, 488, #ﬂﬂ and #BB 420

California ¢ c P. 4 488 3?0, 488. 330, 488,400 nnd 433 42{3 in coni-
.junctiun with s éBB 54ﬁ'nre bound to raisa serious. ptactindl difficulties '

as te tha proper nethud of levy in cnses uhere sccounts regeivnble, choses

in.aetion, chnttel paper, negotiahle insttunanta. at jﬂdsﬂunts-are subject

to parfected security iﬁtaresta of third parties Fanausa,thiy a) either
tdeatity u.e' "account debtor" (a5 defined in b 481.020) rathar Elun the
Becured party aa the persun on whcm the utit and notice uf attach-ent ‘
ghould be served (5! dBB 370 and &88 ﬁZﬁ} or b) 1gnora the priar rishts

of the . secured party to direct paynent fram the ncenuut dﬁbber or obligots
88:536 {c). ! 488, 380 (c)

 and tn other types of rEsutt to the collatetal, (j
and § 488 400 (c)) Mbteovet, iu the case nf ¢hltta1 puﬁet consisting of
leaaea 1t ie not cleat whether the intarests levied upnn pursuant to |
§ &88 380 iacludas the property iuteteat nf tha leaaor 1n-the leSSed
soods or only the 1ntere5t in rental payments. “ _ |

Thése are very serious defents which unfortunately are not ea;ily
,remediea.- B | _' |

Perhaps tha best mathod of apptpach 1s tn start uith a dfsauasion of
the farmar state nf the law'which, atanding by itself,-nlao nas far from
being clear, and to fullnw thut diacussiou with a recanmeudation nf the

system tn be adopted.

1. Levy on "pledged“ choaes 1n action‘(in the - old sensa!

(a) The leading cage. dealing with thia type of problem is Axe v,




1n that case the attaching creditor attached accounts receivable which

had been "pledged" to a'hank“uuder a factoring arransemeut by garnishing

the bank. The bank had raken over the coilectidn of the factered accounts -
.and had collected more than enough to cover the amount of ita 1oan to the
’.attachment defenﬂant. 1t released the uncollected eccounts ‘to the attach-

ment defendant and alsa paid over to it the aurplua eollected from the L
.accounts. The cuurt held that the sarniahee was 1iab1e to the garﬁiahor

_under § 54# {the forerunner of c. C P § &83 550}because of its diaregatd of the
garnishment 1ien and that the attachment of pledsed accaunts receivable

" was properly made by garniahing the pledgee. The court cited Crow v,

Yosemite Creek Co., 149 c. A 2d 188, 308 P.2d ﬂZl, and Deering_& Co. V.

d:Richardaon—Kimball Co., 109 Cal. 73, 41 Pac. 801, as authnrity.. It
distinguished cases where'an asaisnmeat is made nerely to an agent for
collection. In auch caues,aceording to the npinion, the accnunt dehtnr

would be a pruper garniahee, citing 1nter alia, Smith v, crocker Firet

Nat 1 Bank, 152 C.A. Zd 832 314 B. 2d 237 {1957) In the Cruw caee the
Crocker First Nat'l Bank had loaned to the judgment debtur a certain
amount, of uhich 821, DDD remeined unpaid, takiug canned figs-stored in

- a warehouse as collateral Smith, a creditor uf the pledgor, garnished

the pledgee {not- the warehouse uperator) and the court held that the
_garniahment of the pledgee was the proper way to pruceed In the cumuaaion

caae, Smith Va Crncker Firet Nat'l Bank, cit supra. the same garniahor

claimed that the garnishement had reached_alau certain drafts delivered
to the bank for collection. The court held that the garnishment did not

create a lien on the drafts which were not yet accepted at the time of

the aervice of the urit. The court actually rested ita deciaiun on the

,ratiana-'i :w”ktﬂ_ : ts 'ennot be reached

oy

\\. o



-

on ,
than/the fact that the garnishee bank was merely a collection agent as

“intimated in Axe. If it had so held it might have disregarded C.C.P.

542 (6) as 1t was in force at that time. This point came up in Puisbegur

v. Yatbrough, 29 C.2d 409, 175 P.2d 830 (1964). In Puissegur the asset

" tried to be reached by two competing creditors was a note payable in

installments, secured by a deed of trust. The makers of the note were

- "the Yarbroughs, who had executed the note to Mrs. Wood, the payee. The

‘note was held by a bank for'éollection."bné creditor (Hovey) sought to

attach the note by garnishment of the ﬂakéra, the other creditor (Pulssegur),
garnished thg bank and the makers, both gafniahments'were subgequent to
Huﬁey‘a attachment. Hovey recovered judgment and  he again attempted a
1ev? hy:garuish1ng the Yarbroughs. The bank honored the garnishment under
the execution upon: the Puissegur judgment and'delivefed the note to the
sheriff. The sheriff sold the note on eiecutiuﬁ'to Puissegur. "Pulssegur
then tried to hollect;the noté from the Yarbroughs who pleaded payment
to Hovey and invalidity.uf Puissegur;s.garnishmént; The court held that
Puissegur's garnishment of the notes held by the bank for collection by
garnishing the bank was valid and that Hovey's levy by garnishing the
Yarhroughé had lapsed, i{f 1t ever was valid., The court stressed twice. the

: ' _ . that question was
fact that the validity of Hovey's attachment was questionable although /im-
material for the outcome of the litigation. Unfortumately, the court did
not dimcuse ﬁhether the unte was negotlable or nonaegugiable;' It would
seem; however, thﬁtsthé bettér rule {8 that iiabilities on negotilabie
inafruments require either seizure of the note or parnishment of thé

holder and can never be accomplished by pgarnishment of the maker or endorser,

although there i1s language in soﬁe cases which'lea#gs the guestion open.:




{b) It.wauld seem therefore that the pledgor’'s interest in pledged
negotiable instruments, pledged accounts recelvable, pledged choses in
action or pledged judgments can only be reached by garnishing the secured
party and not by garnishing the account debtor or obligor. The account

debtor or obligor remains liable for paymwent to the secured party in the

fuil amount of the collateral and it is the garnishee who must pay over
any excess to the sheriff. Any other rule would violate the rule against
splitting causes of action and cause hardship to the account debtor or
obligor. Most of all;, to deprive a pledgee of tﬁe pledgee's right to
direct payment from an account debtor or obligor and the pledgee's right
to sell pledged.collatgral in case of default is subject.to serious doubts
on the wisdom or legality of such rule. A different reéult ig only de~
fensible in the special case where the debtor remains entitled to colilec~
tion (so-called tion-notification assignment) U.C.C. § 9-205.

If a negotiable document is subject to a security interest which is
perfected by filing, U.C.C. § 9-304 (1), the proper method of levy should
be by seizure, if the document is in the hands of the debtor who is the
attachment defendant, in order to prevent negotiation to a holder in due
course, U.C.C. §§ 9-309 and 7-502. - The pecured party in such case must
assert the security interest under 5 488,090,

1t 1s recommended to insert a new section qualifying the rules of the
listed sections in the cases of perfected security interests in accounts
recelvable, choses in action and judgment and in cases of negotiable in-
struments in the possesslon of secured parties,

So far as negotisble documents.are concerned, service of the writ on
a person obligated under the document (i.e;, the ballee who has lssued

the negbtiable instrument)-is d useless step in view of U.C.C. § 7-403 -

N



and the requirement of such service in § 488.400 (c) should be _dqletad.
7 A,commént orlaméndment of § 488. 330 hnwever, aﬁduld 1ndicéte that 1f
a party clains a security interest in gonds which is perfecte& by an

| iasuance of a uon-negotiable insttument, U.ﬂ c..i 9—3&&, a pruger Ievy

on tha dehtor 8 right An the cullateral 1s made by garhiahnent on the

o seeured patty andﬂnotice shuuld be: given to the debtcr within 45 days.-r_

' :t Zﬁ? Partinﬂlar:difficulties exist with reayect-to chattel papef re—tf-;;j%tJ S

SRR

sultins frnn truarleases of gabds. ;;f g _ _ 7
a} In the first place lf th& chattel pﬁpgf'is aﬁbjant ta a

security 1nterest which is perfeeted b,;ﬂasaessiun 9£ the se;ured party

the attachment of the attachment dehturs rights 1n the tollaterql (ﬂ C.C._"

. § 9w3t1} should he by service of the writ on the secured party agd the

' rleasees shuuld cnatinue tu make paymants tb the aecnred,party, if the

Earr&ngement is a “direct tallettinn" arransamant;_sea ;Eficial Enmment
to 5 9-303, No. 1_‘ f‘,lﬂ 25' S - Sh ‘

b) Even gteater difficulties exiat uith.res

of the chattel paper holder s “ights in the 1esaot‘ -;o*perty intereats'- :

_1n the lease& gaoda.; While the Cnde has made it clear that a secured

party hnldins a security interest in:_ha‘te ;pap i

has a rlght th tbe debtor s aecutity 1ntetest 1n the-snods'suid (which :

‘security 1nterest must be perfected by filins}» sae ff “ial ﬂumments

to § 9—195 "Chattet paper" and’to ! 9—30&,the Coﬂe hxs.left the matters
not expreaaly resplved with respact to—chattal papet tesulting fnom true

leases.. In In re ueastng,Conaultants, 456 ? zd 367 {1973} the 2nd Circuit

COurt held that a. perfected secutity interest in chattel paper rasulting

;/'_‘ From true 1eases did not resnlt ia a petfected secutity interest in tha

revetsionary iuterﬁst" of - the lessor in the goods, if the security interest




AN

would result in the conclusion that a creditor of the'iessor who has |
received and pledged to a ﬂecured party chattei paper abtaina by gar-
nishment nf the pledgee of the chattel paper merely a lien on aurplus
' rentala and that he nuat garniah each lesaee to obtain & lien on the .
gooda subject to the 1essee s right to poaaession Ear the period of the

: leaae. In re Leasing haa been aeverely criticized by a Eumment An . ;7‘ B

84 Yale L. J 1?22. 1t is recummended to cla:ify the situatiaa with
reapect to attachment or execution 1iena by providing that a levy under
a writ nf attachment on chattel paper createa an attachment lien alao on
the leaaor '8 interest in the goods leased, provided that the lesgee was
‘properly notifiad af the 1evy on the chattel paper. By virtue nf the

lien the leased gonda shall be delivered to the sheriff at the end of
.;the lease, unless a Becureﬂ party with a pript petfecteﬂ ﬁacurity interest —[;U)
-da the souds is eﬁ;itled tn posaessian of . the gnods, whethet on default cf
| the leasee or expir&tion of the lease.‘ An exception tn that rule may be
provided where the attaching creditﬂr haa attached the 1nventory purauant
to § #BB 36@ (c}, in order to facilitﬁte continuation Df the buainass,

In such case the leased equipment may be returned to the leaaur for Te-

leasing.




