#39.32 - S ' 3/23/77
Memorandum'??-zz S

Subject: Study 39.32 - Wage Garnishment (AR 393)
BACKGROUND

'The Agsembly Judlciary Committee has considered AB 393 whicn was
introduced to effectuate the recommendation of ‘the Law Revision Com-
mission relating to wage garnishment A copy of the billzand the two
relevant Commission recommendations are attached. The committee ap-
proved the b1l1l with a technical.nonsubstantive amendment and the bill
will he rereferred to the Assembly Ways and Means Committee

You will recall that this 1is the fourth attempt to improve the law
relating to wage garnishment. The last two bills were defeated in the
Senate because of the objections of the California Assoclation of Col-
lectors This organization opposes AB 393. See Exhibit 2 attached
This exhibit 1s discugsed later in this memorandum

The day prior to the hearing, a letter from Robert E. Leidigh
Directing Attorney, California Rural Legal Assistance, ralsed various
problems with;resPect to AB 393. Mr. Leidigh agreed not to raise these
problems at the hearing of the Assembly Jndiciary Committee.with the
understanding that the problems would be presented to the Commission for
consideration and possible amendments to AR 393. The staff analysis of
the matters raised by Mr. Leidigh 1s presenﬁed below. In reacting to
his suggestions, the staff 15 somewhat influenced by the fact that this
is the fourth attempt to improve the Californla law relating to wage

garnishment

Points Raised Qx Mr Leidig_

The points raised by Mr. Leidigh {Exhibit 1) are discussed (out of
the order presented in his 1etter) as follows:

Points 3 and 5 Mr, Leidigh suggests that we provide for more than

five days’ notice to the judgment debtor of the judgment creditor's
notice of opposition to -a claim of exemption as is now provided in pro-
posed Section 723. 105(e) of the Code of Civil Procedure He also'sug-

gests that service of the notice be made both on the judgment debtor and



on his attorney of record. These sugpestions appear reasonable, and
could be adopted by making the following changes to AB 393:

723.105.
* * * S |

{(e) If a notice of opposition to the claim of exemption 1is
filed with the levying officer within the 10-day period, the judg-
ment creditor is entitled to a hearing on the claim of exemption.

If the judgment creditor desires a hearlng on the. claim of exemp-
tion, the judgment creditor shall file a notice of motion for an
order determining the claim of exemption with the court within 10
days after the date the levying officer mailed the notice of claim
of exemption. If the notice of motion is so filed, the hearing on
' ‘the motion shall be held not later than 15 20 days fron the date
the notice of motion was filed unless continued by the court for
- good cause. " The judgment erediter shall pive met less than
£4ve days! Not less than 10 days prior to the hearing_ the judgment
-creditor shall give written notice of the hearing to the levying
officer and shall serve em the judgment debter a notice of the
hearing and a copy of the notice of eppesitiens opposition on the
judgment debtoxr and, if the claim of exemption so requested on the
attorney for the judgment debtor. Service of the notice of the
hearing and the copy of the notice of opposition to the claim of
exemption enm .the judgment debter shall be made by first-class mail,
postage prepaid, on the judgment debtor sent to the address of the
judgment debtor stated in the clalm of exemption, and and if the
“claim of exemption so requested, on the attorney for the judgment
debtor sent to the ‘address of the a attorney stated in the claim of
exemption. Service is deemed made when deposited in the mail. “The
judgment creditor shall file proof of such service em the 4udpg-
mens debter of £he netiee of the hearing and the copy ef the
‘motice of oppesitien to the claim of exemptiens with the court.
‘After recelving the notice of the hearing and before the date set
. for the hearing, the levying officer shall file the claim of exemp-
tion and the notice of opposition to the claim of exemption with
the court. : , : : :

(f) If the levying officer does not treceive a notice of oppo-
sltion to the claim of exemption within the 10~day period after the
date of malling of the notice of claim of exemptién ahd a notice of
the hearing not later than 38 15 days after the filing of the
notice of opposition to the claim of exemption, the levying officer
shall serve on the employer one of the following:

(1) A notlce that the earnings withholding order has been
terminated if all of the judgment debtor's earnings were claimed to
be exempt.

(2) A modified earnings withholding order which reflects the
. amount of earnings claimed to be exempt in the claim of exemption
(if only a portion of the judgment debtor's earnings was claimed to
be exempt.
% * * * %



Point 1l: Mr, Leidigh points out that the last sentence of subdivi-
sion (e) of proposed Section ?23 105 {set forth above) provides that the
claim of exemption and notice of opposition are filed with "the court,”
but that it is not clear whether this means the court where judgment was
entered or ‘a court in the county where the earnings withholding order is
delivered to the employee. Hr. Leidigh requests an amendment to provide
specifically that the hearing on the claim of exemption be conducted in
the county where the earnings withholding order was delivered. This
poses a number of problems. First, "the court =appears to mean the
court where judgment was entered particularly since that is the law
with respect to a hearing on a claim of exemption under a writ of
execution, See Code Civ. Proc § 690.50(e). Second although there is
an existing provision analogous to that which Mr. Leidigh requests for
hearing a claim of exemption under a warrant or notice of levy for taxes
{see Code Civ. Proc. § 690 51 (hearing in county where property levied
upon is located)), there are unresolved procedural questions. How iszr
the proceeding in the new county commenced? How does the court of the
new county obtain personal jurisdiction over the judgment debtor? Is a
filing fee for "a complaint or other first paper' (Code Civ. Proc.

§ 411. 20) required? In view oflthese prohlems, and the fact that the
ptoposed change would be a departure from existing law, the staff has
considerable concern about'attempting to make the proposed change in Aﬁ
393, If the Commission desires,_however, the proposal could be accomp—
lished by adopting the language set out in Exhibit 3. o

The suggested change presents difficult policy questions. A judg;
ment debtor who claims the hardship exemption is hardly in a position to
travel to a distant point in’ the state to attend a court hearing on the
1ssue of ‘whether he is entitled to the exemption. The judgment debtor
is, however, required to provide a detailed financlal statement and
justification for the. exemption in his claim of exemption and the: court
could .determine the judgment debtor's right to the exemption on the .
basis of those documents. It should also be recognized that the judg- -
ment. creditor has obtained a judgment which.the judgment debtor has
refuged to pay and it will be a burden and expense to the judgment
creditor to go to apother county-to attend a hearing .on a hardship
exemption claim. A final consideration is that in its present form- AB

393 continues existing law.
-3



.Point 237 Mr. Leidigh objects to the provision in subdivision (a)
of proposed Section 723.104 which exempts the employer from any civil
liability for failure to' deliver to the judgment debtor a copy of the
earnings withbolding order and the notice thereof " The Commission

'adopted this provision advisedly, and the staff recommends against
'change. The provision is new to the law, and most employers may be‘ex-
pected to comply The contempt sanction is available for noncompliance,
and, as noted in the Comment to the section, the Labor Commissioner may
take action against a habitually noncomplying employer. To amend the
statute to expose employvers to potential civil liability may arouse
their opposition to the bill., There is now no opposition of which we
are avare to the new requirement imposed by AE 393 that the employer
provide the employee with a statement of the effect of the wage gar-
nishment and the procedure for claiming an exemption. We are reluctant
to jeopardize the existing provision.of AB 393 by adding a civil lia-
bility provision. o

Pointﬁﬁ' Mr. Leidigh thinks the information required by proposed
Section 723. 124 to he included in the judgment debtor s financial
statement is too broad and goes beyond the 1ssues to be determined at
the hearing on the'claim of‘enemption. Mr. Leidigb'svpoint has some
merit and poses a policy question for Commission.determination. Tne
gection requires the judgment debtor to disclose, among other things,
the income and assets of the persons dependent on him for support. The
scope of the section could be narrowed by amending subdivision {(d) to
delete the requirement of disclosure of dependents assets’

(d) A listing of all assets of the judgment debtor and

of the perssns iisted in subdivisien {e} and the value of such
assets.

The deleted:language was included in subdivision (d) because the
financial. statement provided by the judgment debtor listed the depéndent
as one.to. be congidered in determining the need of the judgment debtor
to-have a greater portion of his earnings exempted under the hardship
exemption: - Thé thinking of ‘the Commis$ioh was that the assets of the
dependent were relevant to the 1ssue of whether more earnings of the
judgment . debtor were requlred to be exempted In order to support that
dependent. ot A '

—4—



Letter From Californmia Association of Collectors

A letter from the California Association of Collectors is attached
as Exhibit 2.  The following are the staff comments on thls letter.

Point 1. The letter objects to mail service. As one member of the
Assembly Judidiary Committee pointed'out at the hearing, 1t is quite
detrimental to the employee to have a sheriff in uniform with a weapon
appear, at the employer's .office to serve a wage garnishment. The in-
structional pamphlet will provide instructions' on how to comply with the
order in writing and should make 1t easier for the fiscal officer of the
employer to comply than verbal instructions that might be provided by
the levying officer. The withholding tables will be.very simple and
similar to the tax withholding tables which employers use to determine
the amount of taxes to withhold. The table will show.the-amount of
earnings to be withheld on given amounts of gross earnings. This is
much simpler than the rather complex computations required under ex-
isting law, |

Point 2. The letter states that AB 393 will increase the costs of
a wage garnishment. The following is a comparison of the costs of a
100-day garnishment where the employee is paid weekly (this produces
less disparity in cost than a 150-day garnishment)}:

AR 393 Present Law

Writ of execution § 1.50 $ 1.50
(municipal court)
Withholding order no charge not required
Levy officer fee 8.50 8.50
91lst day ~ New Writ not required 1.50
of Execution
Levying officer fee not required 8.50

Subtotal 510.00 $20.00
Additional charge $15.00 not authorized

emplover may make
for withholding
($1 each withholding)



The staff advised the Assembly Judiciary Committee that it was a
policy question whether the employer should be permitted to charge $1.00
for withholding the employee's earﬁings. No member of the ﬁommittee had
any objection to the provision and it was approved by the Committee. Tt
is apparénﬁ, howeﬁer,_ghat the ingfeased cost under AB 393 is a result

of the employer's withholding fee.

Point 3. The letter claims that the federal wage garnishment pro-
vigions -as applied in California strike a fair balance between the =
interests of the creditor and the interests of the debtor.’ The staff 1s
of the view that the scheme proposed by AB 393 strikes a fairer balance,
as is illustrated by Table 2 in the recommendation.

Respéctfully submitted,

Robert J. Mirphy III
Staff Counsel
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Ba AB 393‘- ﬂage Garnishment

On- bghalf Dt otr clients, we. ha#e reviewed your AB 393

-:which wotild substantially revise and reforti current wage
- garnishment law,  On ‘behalf of our. clients, we would like to .

“1act1ve1y ‘support this bill; but find there. gﬁé-njfew technical ST

'jgiva such sappurt.

flaws which should be cleﬁr- ]

First we. have not been able ta‘&et_ ,
which court will detormine claihs of exet n-
does venue lis, in the coufty of issusned of the: withholding
order or -in the- cuunty whete. 1t 13 served?: We would like to -
see an amendment to AB 393 which would Bpécify that venue lies.

with the appropriate eaurt*iﬁ,the cnunty where the vrder is

.served

.reiiminatea any eivil liabiiity of th

.Iine 14*16 which
cemployer to serve. the
papers on the judgment debtor 45 ubjeetiunable it the employer
is the une eharged with the respunsibility fﬂr doing this. i

Becond the prnvision on - pnge 31

Third, the provisena un page 32 Iines'al—éﬂ aﬂd page

| '33, 1ines 1-7, are very objectionable. The judgment debtor’ =
- would receive little ar no advance notice of the- ‘hesrihg since.

the notice period 15 only five days and the. notice may be given

by mail.- This is even more true 1f the court where the hearing -

ia3 to be held is. in"San Diego and the judgment debtor ives
' nnd works 1n Ehico S : e SR

- Fourth the provision- detailing tha requirements of

the. "Judgment debtorts financial staiement” appesring on .

page 37, particularly Section 723.124(d) seem overly broad and
far nverreaching for the 195ues ta be determined at & claim

of exemption hearing,r.* T
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DAHL HEFNER, 3TARK % MARDIS

state Aagembly Judicial Commitien
Page £
Maroh 3L, 1977

gavnighment, nder AR 3193, 3¢ mall service is uwtilized,
whichh 11 most likely will, the Pmpanﬁx, at hig peril, must
attempt to understand conpliane: wibth the gnrnizhment frowm

ain "instructional pamphlet®, 311 a most confusing withholding
tLable,

2. Wage garnishreent under A3 322 can in some instances
regull in increassd costs ko bhe Judgment debtor, FPrior.
te the enactmant of %hn present OCP Saction B6HZ2,3, the only
athod of wage garnd T wa s rvﬂpatnn axzoubions hy a
levying officer. As%umlnq the levying officer had to go
no more than one wils o make CThe levy, the court cogts
fur a qarulﬁhwwwi aver a 90 deay period toballed $71.40.

- One of the main purposes behind Lhe enactment of the prezent
P Section 82,3 wes Lo eliminate much of these court
copts that must in turn be borno by bhe debtor,  The same
S0 ray garnishment under &F nt ilaw oosts the debtor
anly “19 (3¢,

1 prese

AR 395 provides onpe addiliconal cost bthat in turn will
e horne by the debbtor, HNamely this hill has provided for
s few of $1.00 per day puriod That the ampioyar may ﬂaiucf
from the earnings awailable for bha lovy ag the @milogp &
fFee. The maximum that can be dedvched for &8 perviod of one

month g $5.80.  Atbached Lo the chart which 1llustrates
that the rost of & lovy ovar a 154 day nericd (redguliring
LWO court oraers under either AB 393 or progsent law}

resylta in suhs;;rtirl by higher costs ta the debtor under

this proposed lecislation than under the existing law,
spaecifically, pndeg existing law the cost to the debtor
would be $20.00, while uuder An 323 the cost for tha zams

garnlehment would be 841,00,

3. The prospat Coederal wago aoxeaption proviegions
fapplied in oplifomia) provide a farr balance hbetween
the right of the rcreditoy Lo reoowver ods judomoant and
the needs nf “he debbor,  Wilh ioineg oa dnbtor o
ablect poverty, Loth the O foruin end bne foderol
govaermmnent had i bhe pagh worked out a vamﬁpa for &
Farly minineamn of wondiee to o oopawpl Do scution,  his
Formuia, undey fodevel law, I Turreobiy proued at 25
of the debtorta dis spusakble pn Ty Lo amount by whiod
his dispouable eaenings for “het weel oxosed tairty timﬂs
the fedaral mintmum hourly g foron guem of 575,007
whichaver swem is loss.,  Tha meount That remaiug whickh is
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?arﬂingu Lo sunstain tdmaell and hic Tamily. nevertheless

the judgment czwditor st the mane Fime has 2 right to
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legisiation., e "ot oo
ite panssoye.

ey waoto

E’_,‘ :L

ekt
Trclogurs
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Memorandum 77-2
EXHIBIT 3

723.105.

* * * * *

{e) If a notice of opposition to the claim of exemption is filed
with the levying officer within the 10-day period, the judgment creditor
1s entitled to a hearing on the claim of exemption. If the earnings

withholding order was served on the employer in the county in which the

judgment was entered, the hearing shall be by the court where the judg-

ment was entered. If the earnings withholding order was served on the

employer in a county other than the county in which the judgment was

entered, the hearing shall be held by the municipal court or justice

court serving the area where the employer was served. If the judgment

creditor desires a hearing . . . . After recelving the notice of the
hearing and before the date set for the hearing, the levying officer
shall file the claim of exemption and the notice of opposition to the

claim of exemption with the eswsé&s court where the hearing is to be

held. No fee may be charged for filing the claim of exemption, the

notice of opposition, or other papers under this subdivision.

£y . ...




