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Memorandum 77-20

Subject: Study 78.50 - Unlawful Detainer Proceedings (4B 13)

At the last meeting, the Commission substantially revised Assembly
Bil1l 13. Because the revisions were so substantlal, the staff has had
the bi1ll amended as set out in Exhibit 1 (attached) and has set the
hearing on the bill in the Senate Judiciary Committee over until April
19, This will give interested persons and organizations time to review
the revised bill and will give the Commission an opportunity to review
the revised bill at its April meetins.

The staff 1s of the view that the revised bill does not provide the
lessor much in the way of savings in cost and time. We would not recosmmend
the billl except that we believe that it codifies what 1s existing law
with some important protections to the lessee:

(1) 4 requirement that the unlawful detainer complaint he amended
to state a claim for any damages sought to be recovered that were not
pPleaded and reccoverable in the unlawful detainer proceeding and that the
amended complaint be served on the defendant in the same manner as an
ariginal complaint is served.

{2) An express provision that the compulsory cross-complaint
statute does not apply to the lessee’s related causes of actlon except
in certain specified limited circumstances.

{3} An express statement of the time the defendant has to respond
to the plaintiff's pleading or amended pleading.

The staff has no recommendations for further revision of Assembly
Bill 13 as set out in the attached Exhibit 1. Any problems any interested
person or organization has with the bill as revised can be brought to
the Commission's attention at the April meeting.

Attached as Exhibit 2 is a report prepared for the Senate Judiclary
Committee providing a Comment for amended Section 1652 and a revised
Comment for new Section 1952.3. This report should be reviewed by the
Commission before it is presented to the Senate Jdiciary Committee on

April 19 for adoption and printing in the Senate Journal.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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-4 SECTION 1.  Section 1952 of the Code'of (1%l Procedure is

amended’ to read: SIRERIE

171952, (@) 'Except’as provided in subdivisich (c)i nothing in

Sections 1951 to' 19518, ihclisive, affects the provisione” ¥E"
Chaptetr 4 (commedcing with Section 1159) of Title!3 of Part 3 of
the Code of Civil Procedure, relating to actions for unlalwful
detginer, forcible entry,.and foreible. detainer, .. -

- (b The bringing of &n action undér the piovisibns of Chapter
of Civil[?rgéeahre3?rbéedure!'whethernég'n&f’ﬁucﬁ”ﬂctiﬁﬁ‘ﬁéébﬁes an
‘ordifiary civil aetion as provided fn Sédtion~1953:3; does not’

"' affect the lessbr's riglit to bring 4 separate aétiﬂﬁ”fbr*féliéf

undér Sefitions 1951.2; 1851.5,and 1951.8, but 1 damages’ Ghall be
recovered in the subseqient ‘action fdr dty dstriment for which a
-claim:for:dsmages was made.and determinéd on the merits in the

~previous agtion. . ... e et a ot o groe s o

(¢) After thé lessor obtainé podsession 6f the propérty dnder
a judgment pursusiit t6 Section 1174 of ‘thé' Code 'BE Civil Prétédure,
‘he 18 ho longet entitléd to' the remedy proliided dndér Section”
1951.4 unless the lessee obtains relief under Section 1179 5f the
.Code.:0f - Civil Procedurew;. - e T LA
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SEC, 2. Section 1952.3. 1s. added to the €ivi] Code, to read:

1952.3. () Except as.provided. in pubdivigions. (b):and (c),

.- 1f the lesgor brings an.unlawfyl.detainer, proceeding;and: possession

.. of.Fhe property is ng longer ia issue becayse,possesgion of the

property has been suprendered.to the:.lessqr hefore trial or, .if
there is no trial, before judgment 18 entered, the case becomes an

ordinary civil action in which:

e



a

13t

{1) The lessor may obtain any relief to whichlhe.is‘;;iiﬁi;ﬂ:
including, where applicable, reli'ef authorized by Section 1951.2;

.......

(3) of subdivision (a) of Section 1951 2 dr any other damages not

2 Pl-?‘i‘ujﬁ:f . and Fﬁcoye;able,inj the, unlawful detainer; proceeding, the

H

lessor shall first amend the complaint pursuant; to.Section.472 or
&?3.of the Code. of Civi]l Procedure to. state a:.claim for such dam-
ages, and ghal} Berve a. copy of, the amended:. complaint; on.the. de~

:”fgnqug ig ;hg,sﬁge?gagne?:aﬁﬁg'Qppyugi,aiﬁﬂmmﬂﬂﬂqﬂﬂd;Ofisinﬂl

(2) The defendant'may; byrdpprepriate pléadings or’ amendments

o to pleadings s%ek any, affirmative reliefh and;aggert all defenses,

to q@ich he is entitled, ,whether or not . t@a lesgor hag.amended the

) complaint, but subdivision (a) of Section AZQ 30. of the Code-of
Civil Procedure does not apply unless, aftegigiving up. possession

of the property, the defendam; (i) fileo 2 eross=c omplqiqt or . (11)
files an_answer or am amended answer . in responge . tq -an_amended

”r_coqplaint filed pursuant 0 paragraph {1) e

.{b): The defendant's itime to respond to:a-eomplaiﬁt*foffoolaw-

ful detainer is not affected by the surrender ofpossession of the

_property to tpe 1essor, hut, if thg complaint is ampndqd.as pro-
i_wvided in parqgraph (1) of . subdivision {g), the gefgpdant ‘has. the

.-same time to requnﬂ to the qmgndgd .cpmplaint as in .an. prdhnary

T e e R [T

civil aqtioa.ﬂ_; - Ly g e man milv epdio

(¢) If the defendant's default has bedn entered on the un:

lawful detainer complaint and such default has not been set aside,

" ‘the chse shall ‘proceell ‘g ‘an thlaWful-deétdinet ‘proceeding.

. {d)’ Notling 1o thds bect1bn ¥ffects’ the' plehdings that may be

7 Hled, Telief ‘that iay*be ‘biipht; ot defenses’ thht uay be asserted

in' 80 unlewful detalfiet proceeding thiat has not becomé an ordinary
civil-abtlon a8 provided: in subdivision (8 ol t
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XHIBIT 2

2o

PEPORT PREPARED FOR SEJATE JUDICIARY COXMITTEE
" REPORT OF- SENATE COMMITTEY OX JUDICIARY
ON ASSEMELY:BILL 13 -

In order to indicate more fully 1ts intent with respect to Assembly
bill 13 the Senate Committee on Judlciary makes the following report.

Assembly Pill 13 was introduced to effectuate the RKecommendation of

. the California Law Revision Comm1551ou Relating,to Damages iﬁ Action for

Sreach of Lease, 13 Cal L. Revision Comm 1 heports 1679 (1976). 'The

following new comment and rev1sed Law ev1sion Commission comment '
reflect the intent of the Senate Committee on Judiciarv in épprovinﬁ
Assecbly Bill 13 o o -- Sloe

RSk

Code of Civil PFrocedure:§- 1952 (amended) . e
-Comment.f Thé :language added to subdiv131on (b} of Section 1“52

makes clear that the conversion;of an unlawful detainer proceeding to an
ordinary action for damages (see Section 1952.3) does not el1minate the
lessor's election to seek the remedies. afforded by Sections 1051 2,
1951.5,and: 1951.8 in separate action, whether or mot the 1essor prosecutes

trhe ‘unlawful detainer proceeding to judgrent.

Code of Civil Procedure § 1952.3 (added)

Comment. Section 1952.3 is new. ' The provision of subdivision {(a)
that surrender of possession of the property by the tenant converts an .
unlawful detairner proceeding into an ordinary. civil action codifies,,
prior case law. " If the ténant givés up possession :eof the praperty after
commencement of 'an urlawful detainer proceeding, “the actden thus:becomes
an ordinary dne for damaees.' ‘Updon 0il Co. v. Chandler, 4 Cal., App.3d
716 ?22 84 Cal, Rptr. 756, 760 (1970). :This is true where possession

is given uo “before the trial of rhe unlawful detainer action.’
E;_Superior Court, 10 Cal.3d 616, 633 n.18, 517 P.2d 1168, 1179 n.18,
111 cal. Sptr. 704, 715 n.18 (1974). Accord, Erbe Corp. v. W. & B.
Reeirg gg;;'éﬁs Cal. App.2d 773, 778, €3 Cal. Rptr.: 462, 465 (1967);
Turem v, Texaco, Inc., 236 Cal. App.2d 758, 763, 46 Cal..Rptr. 389, 392

Green

(1965)}. In thils situation, the rules designed to preserve the summary
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nature of the proceeding are not longer applicable, See, e.g.y Cohén'v.
Superior Court, 248 Cal. App.2d 551, 553-554, 56 Cal. Rptr. S13, 815-8la

(1967) (no trial precedence when possession not in issue): Keller V.
Melliday, 60 Cal. App. Zd 689, 696—69? lél P.2d4 447, &51-&52 (1943)

{cross—complaint allowable after surrender)' cf. Bell v Haun, 9 Cal.

App. 41, 97 P. 1126 (1903%) (defendant not in posse451on entitled to same
time to answer as in civil actions generally). The limitation of Section
1952.3 to unlawful détainér proceedings is not intended fo preélude
application of the rule stated in’ subd1v1alon {a) in forcible entry o}
forcible detdiner dases. - ' 7 '

Ut Paragraph {1) of subdivigion {a} makee clear that,’ when' the statutory
conditions for the application of ‘Section 1951.2 are met,: the damages
authorized by tHat section are among the remedies'available t& the

lessor when an inlawful detainér proceeding has been cofivérted 'to-an’ '~
ordinary civil action. The paragraph serves, among other purposés, the
salutary purpose of avoiding multiplicity of actioae.‘.Ihe statutoery
conditions- for the application of. . Section 1951.2 are;that there. be a
leage, breach of lease by the.lessee, and.either-abandqnment-byithe
lessee before the end-of the term ¥ termination by the:.lessor.of the
lessee's right to possession: Cilvil Code § 1951.2(a). .The lessor is

- inot required to seek; such damages in the unlawful detalner proceeding
which has been thus coverted, but may elect to recover-them in a separate
action, See Civil Code § 1952(%t). .

_ If damaoea for loss of rent accruiug after judument are aought by
rhe 1essor pursuant to paragraph {3) of subdivision (a) of Section 5
1951 2, the additional c0nd1tions of subdivision {c) of that section .
must be met. And if the 1essor seeks such damages or any other damages
not_ pleaded and recoverable in the unlawful detainer proceeding, the )

T

1ast portion of paragraph (1) of aubdiviSLon (a) of Section 1954 3
requires the lessor‘to amend the complaint to state a claim for such
relief If the case 1s, at issue, the lessor s application for leave to
amend is addressed to the diacretlon'of the c0urt. See Code Civ. Proc.

§ 4?3. The court is guided by a “policy of great 1iberality in permitting
amendments at any stage of the prOCeeding . e s ,“ 3 B. Uitkin,_Californla

Procedute, Pleading § 1040, at 2618 (2d ed. 1971) o

R



Under subdivision (%), if the lessor amends the complaint, the
defendant has a right to answer “within 39 days after service thereof”
or within such time as the court may allow. Code Civ. Proc. §¢ 471.5,
286. Paragraph (2) of subdivision (a) makes clear that the defendant
may cross-complain and may plead any defenses to the lessor's action for
damages. MHowever, under paragraph (2), the defendant is not obliged to
"allege in a cross-complaint any related cause of action" (Code Civ,
Proc, § 426.30) unless, after giving up possession of the property, the
defendant files a cross-complaint or filio an answer, or an amended
answer, in response to the amended commiaint. Thkis will protect the
defendant against inadvertent loss of a related cause of action,

Subdivigion {d) makes clear that Section 1952.3 has no effect on
existing law with respect to unlawful detalner proceedings whare possession
remains in issue. In such proceedings, there are a number of affirmative
defenses the defendant is permitted to raise. ©See, e.g., Green v.
Superior Court, 10 Cal.3d 616, 517 P.2d 1168, 111 Cal. Wptr. 704 (1974):
Abstract Investment Co. v. Hutchinson, 204 Cal. App.2d 242, 22 Cal.

Rptr. 309 (1962).




