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Memorandum 77-20 

Subject: Study 78.50 - Unlawful Detainer Proceedings (AB 13) 

At the last meeting, the Commission substantially revised Assembly 

Bill 13. Because the revisions were so substantial, the staff has had 

the bill amended as set out in Exhibit 1 (attached) and has set the 

hearing on the bill in the Senate Judiciary Committee over until April 

19. This will give interested persons and organizations time to review 

the revised bill and will give the Commission an opportunity to review 

the revised bill at its April meeting. 

The staff is of the view that the revised bill does not provide the 

lessor much in the way of savings in cost and time. We would not recommend 

the bill except that we believe that it codifies what is existing law 

with some important protections to the lessee: 

(1) A requirement that the unlawful detainer complaint be amended 

to state a claim for any damages sought to be recovered that were not 

pleaded and recoverable in the unlawful detainer proceeding and that the 

amended complaint be served on the defendant in the same manner as an 

original complaint is served. 

(2) An express provision that the compulsory cross-complaint 

statute does not apply to the lessee's related causes of action except 

in certain specified limited circumstances. 

(3) An express statement of the time the defendant has to respond 

to the plaintiff's pleading or amended pleading. 

The staff has no recommendations for further revision of Assembly 

Bill 13 as set out in the attached Exhibit 1. Any problems any interested 

person or organization has with the bill as revised can be brought to 

the Commission's attention at the April meeting. 

Attached as Exhibit 2 is a report prepared for the Senate judiciary 

Committee providing a Comment for amended Section 1952 and a revised 

Comment for new Section 1952.3. This report should be reviewed by the 

Commission before it is presented to the Senate Jdiciary Committee on 

April 19 for adoption and printing in the Senate Journal. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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,'" 1952;' (iI) Exceik'as proVided in subdivisioh(c)'inol:h'1ng in 

S'ectlons 1951 tb 195'L8,'ihcllisive,'sffects' the ttovlaions"Of' 

Cilapter 4' (coimnetldng ~HA S'ection' IlS9)' of Titre i 3 of Pa:rt' 3",of 

the Code of Civil Procedure, relating to action:s for Urillt(diil' 

det4~ne~, forcible entry. ,au!! fordble,dfi!tainer" 

, (b) Theb'l'1nging' of an action Uria~r the' provldi:lti.!l' of Chapter 

4 '{commencing'with Sectiilb i159)6f Tit'lej '3 of 'piltt' 3 Jf'theCode 

'of Civil rh~e~~.e' Prbcedure. ' Whether' br' not 'such' )lctiilii' iiecOiaes .!!!. 

brdihary ciVil ilcdon as provided! in S~kt1oTi' '1952'; :3; dO~S" not: 

'affect the'leiiibr's ri~ht to'bt-ing d s~parate a6dOilfor'tel:Lef 

imderSeetiClns 1951.2; 195Ls,;fJ.nd 1951'.8; but no damages'shah be 

recovered in the subsequerit'acHon for Ilnf"detrimebt fbr"~hlch a 

'cla:lm;for,da~ges was ~de,a~d ,dete~ned on,~he,.merits in the 

previous aation. . j;' 

(c) After the'lesser obtains p6i1sessionbf'tlie"propetty Onder 

a judgment'pursuant tb'Sect::Len '1l74 of the' Cocie ';WClvii Pt6b~dure, 
he is noloiiger'eni:1i:iiid totheremeay #otiideaUnder'S~ctioti 
1951.4 unless the lessee obtains relief under Secti~n'I179'bf'the 

, Cod(!l,; Q f, Civil Pro cedure., , 

,t . ,_ . .~ . .; . .,[: .-:' \", "'I "-,: 

SEC, 2., Se<;t~9n )1152,3 ,i-f/.ad4ed to ,tbe Civn,Code~, to ,read : 

1!!5~+ (~} E~<;ept;as prov,iq~4 il1;'!l~b4~v~~i~nll'c (l!~, snd (c). 

~~ fhe l\!~Ii,.oIj. pIjin~s "an. ,unlawflll 'Atatail1;er'l'rQc~ediI!g jall-d ,BCls~ession 

0f.'rfhe,p~~\!t:t;y ,ill n9, l~n~~r ~n :Lssu~ beca¥ge"pos~e~~qn qt ):be 

property has been sup;en4,e;~d: t,q t:h~: lessq;.,b\!f<;)re"t;J;:I,~l o~. "if 

there is no trial, before judgment is entered, the case becomes an 

ordinary civil action in which: 
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" . :.;i:" 

(1) The lessor may obtain any relief to which he is entitled, 

including, where applicable, rel:l'e'1' authorized by Section 1951. 2; 

but, if the lessor seeks to recover dama~es described in paragraph 
:': ::-.:,.! ""-. .f.,' ·,r~;-}',f:"': 

(3) of subdivision (aY of Section 1951;'2 'Or' any ol!her damages not 

, pl,~l~c~"~ f~c?yef.ab~~, In., t~e, unlawful" !ie.~~ner,' P.r:Gc~'ing, the 

lessor shall first amend the complaint pursuant! to, ~~tJgn,l;7.? or 

",' 1l3·9f .. , th~,Co,~,e; 9f,. cty:f.l Kfoc~d~r~ to state ,a, claim f<?~ !luch dam­

ages,.!,?? cJ'P.!I~f; ~~~!7 j ~ ~ ~,?py q~, J;~e a~ended,: ~\HDP latpt, On, .. the. d,e-

, " f~n1.,r~ t'1 ,~h~, s~~e, !II8~ner ' 8l!" a copy .,?f.a ,s~~,)and, or:l,g~nI!l 

cWp~i1i~~:I.~ , sef,)1'e~. ,,:. ' I , " 

(2) The defenciant,may; :by,'appropr1.atteplud1ngs or"mhei!.dments 

, '" ~~; p ~t;a? i\l~~!., I!,!i~k, s,qy, ~t Mnna,~ ~ v~ rel~ !If.,,, ~llcl i ailS ellt all def ens es , 

id,tO '''l~i~h ~e ,~~ren~itlt;4" i¥he~he~.,?r llo,~tq~ ~e'I!0~.luI!I",~ended the 
complaint; but sl,1bdivision(s) of Sect,i,c;mA2q.3Qof ,t;heCode',of 

'··',.~·:"):J ... i· :'·Ji,:'_:.- ~ .. :'r,'. ,': 'I::· ~;~\~'-JJ;''''' ~:~'.:,> .. :".'_'~ ,... •. " 

cty:!,l ~~ocedul"e "does illitap~i Y·:~ie.~. :,f t'~:li ~l viI!$, ~ up , p()1iI! e"s ion 
.,' ' , . _. . .' - ;. _'" _, - \ - '_, .. _e' - '!.... -' ... ' .. - . 

. o~ l;.~e .~l1::oP,~,~ty~, ~,~e"de,f!~n~~~! ~i) fil¥, a crQ,~.S"eo,u'PJl\int,or. (11) 

. ," f~1es ,a~, ,eswet 0r.an .~1'1/~e4 ,t~swt;r ··.ilI resPQD.Ji\e,fQ, ,an, amencie9 
':',OOfl':J.a~ntt f.ile~~ul::sullllt1;Q. !?,4I::ag~aP9.,m,·"·,, .r.'. ' 

,,~b). Irhe defendant,l s ' 'time '.to 'respond to. aOOlnplaint: ,fot, unlaw­

ful detainer is not affected by the surrender of"poseessiotiicif the 

" .• propyt!, !~:> ~re!les~?z;} ~.~.t,,: f,~, i~l\eO::QIIII)\;l,:i,nt, is ~~.;as pro­

,,:y:l.cl~d, inW'l~a$ra~h (q. of.subdivi~~Ofl \a) ,., the"pe,~~pdI!llF'!la!\ 1;he 

s~tiDl:,e "t~ 5es~, t~ t,h~ J'!fl,e~~!aP <:pmP#lift!ls, .ill an fll::41paJ;y 

')"jc:l~,qi,a,'1t~p,n,.", ; """";' ",' ", ,,". '''', ";,,.' "'" "".;'" "" 

(c) If the defendant's default hl!s beEinentered on the'.'unl. 

lawful detainer complaint and such default has not been set aside, 

'·the case!lhilll''P~ceeaaB 'an 'iml'8i.-fuFdel:ainef 'pToceed1nii. 

, "(d)" Notlllnti~'t1iis' ~ecti'on''ifffect$i i:he' plekdirtg~·that may be 

, ·-tiled' 'r~1ief;;that·~aylbe!8bi.l&ht;' iri:,fefenses'~h~t'niJiy be"~s~~'rted 
in' an uhlaWtul"'dleta'iilel"1-roeeedink that has noi b~~~an-'6:i:dfnary 
c1vit'abdonas "pri",:tdeif':iri sUbdivis'io:n (&)!' <j"d "f ,,'" 

<.'. ' 
. _OJ , -'; . " ,'-j.1 
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J:XHIBIT 2 

P~PORT PREPARED FOR SEJATE JUDICIARY CO:.1'1ITTllll 

REPORT OF, SENATE cmNITr},'E O'li JUDICIARY 

ON ASSE}mLY' BILL 13 

In o,rder to i~dicate more fuily its intent' with respect hi Assembly 
, "I 

13., the 5e,nate Committee on' jud.iciary ~kes the fol-i.owing report. , ,,', . . ~ , 
Bill 

;; - - '-- ~ . 
I\ssembly Bill 13 was introduced to effectuate the Recomn:end'ation of 

the California Law Revision Commission Relating t'o:'Damag~s' irt:A:ction for 

Ereach of Lease, 13 Cal. L. Revisiod Comm'n2~ports 1679(1976); 'The 
.......- i . :" 

following new comment and revised Law P,evision' Commis'siorl C:ontm~nt' i. ' 
" -,: -' : ! ':'. 

refle.ct, the, int,ent .of the Senate Com'llittee '~n J~diCiary :til approilnl!; , 

Assembly Bill 13. 
, . ." -- '.;' . , "',("' 

: '-'. '1 I ~. 

Code of 'Civil I'iocedure' § 1952 (amendeci) 
• ~! 

comment.: The'language addeci to subdiv~sion (b) of ,Section 1952 

makes ';lear that the, conversion:;of an unlawful detainer proceeding to an 
, 

ordinary, action for damages (see Section, 1952.3) does not eliminate the 
. . ; .' . ." ~.. 

les-sorf's election to seek ,the remedies afforded by Sections 1951.~, 
, , , 

1951. 5, ,'and, 1951. 8 in separ,ateaction, whether or not the lessor prosecutes 

the'unlawful detainer proceeding to judgL,.ent. 

Code of Civil Procedure § 1952.3 (added) 

'ConDnen1:.' Section 19'52'.'3 is 'new. ; The provision of subdivision (a) 

that surr'ender of possessf6Ii. of the property 'by the tenant converts an , 

unlawfJl detairier proceeding into an ordinary, civil, action .c,?,difies ! • , 

prior' case law. If the tenant gives up posses9ion'Qf, t.he N'lperty atJli'r 

commenceme~t of 'an tirilawful detainer proceeding, "the, actipn th~", becomes 

an ordinary on~) for d.amages." Unl0t.:!. Oil Co. ~ Chandler, 4 Cal. App. 3<;t 

716', '722, 84 Cal. Rptr.756, 760 (1970). ,This is true "here possession 

is given up "before' the trial of the unlawful' detainer act ion. " Green 

~ Superior Court, 10 Cal.3d 616; 633 n.'l8, 517 P.2d 1168, 1179 n.lS, 

111 Cal.'"r,ptr. 704, 715 n.18 (1974). Accord, !E'rbe Corp. v. H." B. 

Fealty ~ i55 Cal. App.2d 773,' 778, (,3 Cal. Rptr. 462. !oti5 (1967); 

Turern ~ Texaco, Inc. , 236 Cal. App.2d '758, 763,' 46 C"I~;,Rptr. 389, 392 

(1965). In this situation, the rules designed to preserve the summary 
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nature of the proceeding are not longer applicable. See, e.g.; Coheri'''. 

Superior Court, 248 Cal. App.2d 551, 553-554, 56 Cal. 'lptr. 813, 815-816 

(1967) (no trial precedence when possession not in issue); neller ~ 

Melliday, 60 Cal. App.2d 689, 696-697, 141 P.2d 447, 451-452 (1943) 
! - : 

(cross-complaint allowabl!! after surrender) : cf. Bell ~ Haun, q Cal. 

App. 41, 97 P. 1126 (1908) (defendant not in possession entitled to same 

time to answer as in civil actions generally). The limitation of Section 

1952.3'to Onlawful detain~r proceedings is not intended to preclude 

appi1cation of the rule stated in 9ubdiviswh' (a) in forcible entry bt 
forcible detainer tases: 

.... 

Paragraph (1) o'f subdivision (a) Ulakes clear that, when- the statutory 

conditions for the application ofSectitin'1951.2 are met,' the"damages 

authorized by that' section 'are among the remedies"available to the 

lessor' when an 'imlawfril detainer' proceeding has been 'converted' to' an' 

ordinary civil action. The paragraph serves, among other purposes; 'the 

salut ary purpose of avoiding mult ip:Ucity of act iol).!!. Tl).e stat~tory " 

conditions' fer the application of, Section 1951.2 are: that there",be a 

lease, breach Of lease by the,lessee, and either abandonmel).t by the " 

lessee before the ,end'of the terl1L,o~ ,termination by the lessor"of the 

lessee's right to possessiot). Civil Code § 1951.2 (a). The lessor is 

'not required to seek,'such damages in the unlawful detainer proceeding 

which has been thus coverted, but may elect to recov~r' th~m in a s,epara te 

action. See Givil Code § 1952(b). 
.'.'-' 

If damages f<:lr 10$s of rent accruL.g aft .. r judgment are sought by 
,'", 

the lessor pursllant to paraguph ,(3) of subdivision (a) of Section 
"!. 

1951. 2" the additional. conditio¥s of subdivisi(ln (c) of that section 

must be met. 
!.:> . 

A~d, if the lessor seeks such damages or any other damages 

not pleaded and recoverable in the unla"ful detainer proceeding, the 
• . • .:.,. ,- . , I I I ". ':.;r. ".-.- '.:' 
last portion of paragraph (1) of subdivision (a) of Section 1952.3 

requires the lessor to amend the complaint to state a claim for such 
, ' 

relief, If the case is at issue, the lessor's application for leave to 
.. J _ '; ~: !". ' . 

amend is addressed to the discretion. of the court. See Code Civ. Proc • 
• § 473. The court is guided by a "policy of great liberality in p~rniitting , 

amendme,:,ts, at any stage cif the proceeding. ",3 B. l/itkin, California 
i 

Procedure, neading § 1040, at 2618 (2d ed. 1971). 
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Under subdivision (b), if the lessor amends the co"'plaint, the 

defendant has a right to answer "within 30 days after service thereof" 

or within such time as the court may allow. Code Civ. Proc. §, 471.5, 

586. Paragraph (2) of subdivision (a) makes clear that the defendant 

may cross-complain and may plead any defenses to the lessor's action for 

damages. However, under paragraph (2), the defendant is not obliged to 

"allege in a cross-complaint any related cause of action" (Code Civ. 

Proc. § 426.30) unless, after ~iving up possession of the property, the 

defendant files a cross-complaint or fil~~ an answer, or an amended 

answer, in response to the amendeti c:>~"l.~int. '1'''is will protect the 

defendant against inadvertent loss of a related cause of action. 

SubdiVision (d) T<'akes clear that Section 1952.3 has no effect on 

existing la;l ;lith respect to unlawful detainer proceedings where possession 

remains in issue. In such proceedings, there are a number of affirmative 

defenses the defendant is permitted to raise. See, ~ Green ~ 

Superior Court, IJ Cal.3d 616, 517 P.2d 1168, III Cal. 'lptr. 704 (1974): 

Abstract Investment Co. ~ Hutchinson, ~04 Cal. App.2d 242, 22 Cal. 

Rptr. 309 (1962). 
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