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i1emorandum 77-16 

Subject' Evidence (Evidence of ;·farket Value of Property) 

"0/872 

2/21/77 

You "ill recall that some time ago the Commission considered a 

draft of a tentative recommendation relating to evidence of market value 

of property. The draft of the tentative recommendation was generally 

sat isf actory but the tentat i ve recommend at ion ,;as to be revised to 

reflect various Commiseion decisions. In addition, the Commission 

"Ianted to review the portion of the revised tentative recommendation 

relating to the use of the capitalization of hypothetical improvements 

approach to valuation. 

A copy of the revised tentative recommendation is attached. The 

portions you wanted to rev ie,,' are set out on pages 7-9 (preliminary 

portion recommending a change in the law to permit use of a capitali

zation of hypothetical improvements method of valuation in certain 

situations) and pages 18-20 (proposed amendment to Section 819 of the 

Evidence Code to effectuate that recommendation). 

The staff requests approval of the attached tentative recommenda

tion for the purpose of sending it out to interested persons and organi

zations for review and comment. If you are "'illing to read and mark 

your suggested editorial revisions on all or a portion of the tentative 

recommendation, the staff would be p,rateful for your assistance. 

Respectfully submitted, 

John ". De'!oully 
Executive Secretary 



LETTER OF TRANSMITTAL 

The California Law Revision Commission tentatively recommends that 

the Evidence Code rules relating to value, damages, and benefits in emi

nent domain and inverse condemnation cases be revised and extended to 

all cases where the market value of property is in issue. A copy of the 

tentstive recommendation is attached. 

This tentative recommendation is being distributed to interested 

persons and organizations for review and comment. All comments received 

will be considered when the Commission determines the recommendstion, if 

any, it will submit to the Legislature. The Commission would appreciate 

receiving your comments on the tentative recommendation by June 1, 1977. 

Comments may be sent to the California Law ReviSion Commission, Stanford 

Law School, Stanford, California 94305. 



TENTATIVE RECOMMENDATION 

relating to ; 

EVIDENCE OF ~~RKET VALUE OF PROPERTY 

Background 

The Cal1forniaEvidence Code provisions relating to value, damages, 

eminent domain and inverse 
. " ',' 1 

condemnation 'cases' were en-and benefits in 
2 

acted in 1965. These provisions were the result of 'recommendations of 

the Cal1forda Law Revision Commission
3 

although they were not ultimate-

ly enacted on Commission recommendation. 

The Evidence Code provisions relating to value, damages, and bene

fits in eminent domain and inverse condemnation caSes have been the sub

ject of extensive review and comment since their enactment. ' They have 

been discussed in law review articles 
4 

and tre~t'is'es:,5 they have been 
6 

considered in a national monograph, and they have been the subject of a 

thorough'questionnaire distributed among practitioners by the Law 11.evi

sion Commission. 7 

The Commission has reviewed the Evidence Code provisions and has 

determined that a number of changes are desirable. These changes are 

discussed below. 

I. Evid. Code :'§ 310-R22. 

2. Cal. Stats. 1965, Ch. lISI, 5 4. 

3. 

4. 

5. 

6. 

7. 

See Recommendation and Study Relating to Evidence in E"dnent Do~'ain 
Proceedings, 3 Cal. L. 1:"vision romm'n Reports at A-I (1960). 

See, e.g. , Carlson, Statutory Rules of Evidence for Eminent Domain 
Proceedings, 18 Claatings L. J. 143 (1966); '",Haker, Real Property 
Valuation in California, 2 U. S. F. L. Rev. 47 (1967). 

See, e. g. , Matteoni, "Just Compensation,;' in Condemnation Practice 
in California, §f, 4.25-4.51, at 57-74 (Cal. Cont. Ed. ,:ar 1973); 
Dankert, "Condemnation Practice )':andbook,,' in 14 .California Real 
Estate Law and Practice, §§ 508.01-509.42 (1976)' B. ··'itkin, 
California Evidence §§ 440-447, at 397-405 (2d ed. 1966). 

See !Iighway "'.esearch Board, '1,ules of Compensability and Valuation 
Evidence for Highway Land Acquisition (1970). 

The questionnaire results were analvzed in a consultant's report 
dated Harch 24, 1972 (unpublished).' 
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Application of Evidence Code Provisions 

The provisions of the Evirtence Code relating to valuation of prop

erty apply only to eminent domain and inverse condemnation proceedings. S 

Other actions involving the valuation of property, with a few limited 

exceptions,
9 

are govern~d by ca;e law. It has been suggested by several 

commentators 'that the eminent domain valuation provisions could be 

equally well 'ap~iied to the other acUons.lO 

The major areas of litigation, other than eminent domain and in

verse condemn~i:'io';, 'Where the determination of property vaIne is impor

tant includ'e property u:":"tion and inheritance taxation, breach of 

contract of s~le ot property, 'fraud in sale of property, 'damage or 

injury to properi:'y, and marital dissolution and division of property. 

In each of these, a,eas, tbe ctitical determination is ,the "market value" 
.11" ' 

of the p.roperty, This, is ,/llso the de'termin'ation in an eminent domain 
,;'" 

.'L I:vidence 'Ccici~' '''ct10,n PIO provides, "This article is intended to 
pr"v~de special,'ru,~es, Ofi eV'idence applicable only to eminent domain 
and ,~nverse, \,ondempation proceedings." 

See, e, g"Com. Code ,;§ "7,23.,' 2724 (proof of market price in cases 
,irtvolving sale of "oods). ' 

. , 

10. "In Carlson, Stat'utory"'~;lles o'f Evidence for Eminent 1)omain Pro

ceedings, 18 Hastings L.J. 143, 144 (966), it was said: 

i. ;' 

In any event; the Law Revision Commission and the legislature 
should consider legislation making the Evidence Code provi

"sions applicable to all actions and special proceedings in
volving the valuation of real property. 

And in llhitaker, .".eal 'property Valuation in California, 2 r·. S.F. L. 
TIev. 47, 68 (1967), it was said, 
,J, 

BUt,if the standard value for purposes of eminent domain is 
thesam!i' as value for purposes of real l'rol'erty taxation and 
inheritance taxation, no reason appears "hy the evidentiary 
rules fo~ determining value should be limited to eminent 

'<1:omain and inverse condemnation cases. 

11. See", e.g., Cal. Const., Art. ''III, 5 1, and Rev. f, Tax. Code 5§ J10, 
, 110.5, 401 (use of "fair market value" or "full value" for taxation 
purposes); Rev. &, J'ax. Code r§ 13311, 13Cl51 (inheritance tax based 
on "market value'" of property); Civil Code, ,343 (measure of 
damages in fraud'based on "actual value' of property)' Ins. Code 
5 2071 (fire insurance covers loss to the extent of "the actual 
cash value" of the property). The cases have uniformly interpreted 
these varying standards to mean 11Market value." See, e. g., J -e:fu 
ferson Ins. Co. v. Superior Court, 3 Cal.3d 398, 402, 475 P.2d 880, 
382, 90 Cal. '~ptr. 6f)8, 610 (1970) (fire insurance); DeLuz Bomes, 
Inc. v. County of San Diego, 45 Cal.2d 546, 561-562, 290 P.2d 544, 
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12 
or inverse condemnation proceeding. 

The lack of statutory standards of evidence for the valuation of 

property in areas other than eminent domain and inverse condemnation has 

created a number of problems. The same basi~ factu~l question--the 

determination cif market value of property--is,&overned by different 

rule's of evide~ce depending upon the tYf'e of .ease in which the question 

arises.
13 

In addition to the inequity created by such a scheme, confu

ston among appraisers and attorneys, as well as among the courts, is 
., 14 

generated by the existence of multiple standards. . And the lack of 

clear statutory standards in cases where the market value issue is not 
15 

frequently litigated poses real problems for the parties and the court. 

One solution adopted,by the courts has been simply to follow the 

statutory evidence rules in cases other than eminent domain and inverse 

12. 

13. 

14. 

15. 

554 (1')55) (property tax): Guild ~.Jineries & Distilleries v. County 
of Fresno, 51 cill. ;\pp.3d 182, 187, 124 Cal. ~,ptr. 96, 99 (1975) 
(property tax); Union Oil ,~o. V. County of Ventura, 41 Cal. !\pp.3d 
432, 436, 116 Cal. Rptr. 13, 16 (1974) ('[Jroperty tax) <:ampbell 
Chain Co. v. County of Alameda, 12 Cal. :,Dp.3d 248, 253, 9r) Cal. 
Rptr. 501, 504 (1970) '(oroperty tax): Estate of ?,owell, 132 Cal. 
ApD.2d 421, 429, 282 P. 2d 163, 168 (1955) (inheritance tax): 
Bagdasarin v. Gragnon, 31 Cal.2d 744, 752-753, 192 P.2d 935, 940 
(1948) (fraud damages); Pepper v. Underwood, 48 Cal. f>..pp.3d 608, 
706 n. 7, 122 Cal. ':ptr\ 343,349 n.7 (1975) (fraud damages). 

L.g., Code Civ. "roc. c 12fi3."110 ("easure of compensation in emi
nent domain is "fair market value" of property). 

See Carlson, Statutory Rules of r~v'idence for Eminent Domain Pro-· 
ceedings, 18 Hastings L~J. '143, 144 (1966). 

See id. 

See, e.g. , In re ,'Iarriage of Folb, 53 Cal. Ai 'p.3d 862, 863, 126 
Cal. r.ptr. 306-,-310 (1975): 

He recognize that section 4800, subdivision (a) of the Family 
Law ~ct requires an equal division of community property, and 
that the. trial court, therefore, is required to make specific 
findings' concerning the nature and value of all assets of the 
parties before the court. ·'either the Family Law . .\ct, 
nor the decisional law of this state relating to community
property division, offers any particular guidance as to hOI' 
the value of a disput~d real property asset should be ascer
tained. 

, 



condemnation. 16 In the case of In ~ ~arriage of Folb. 17 for example. 

the court was confronted with the .factualquestion of the value of a 

.particular ~9set involved in a community propetty divi~ion. In the ab

sence of applicable statutory and decisional roles of evidence. the 

court· sought guidance from the Evidence Code provisions and the condem-
18 nation cases construing them. ". 

The Law Revision Commission recommends that the Evidence Code rules 

applicable to eminent domain and inverse condemnation cases be extended 

. ·to include all cases not nOW covered by statute where there is an issue 

of the "market value~' (or its equivalent) of property. The Evidence 

Code rules· are sufficiently general in scope. and sufficiently liberal 

in their admission of all recognized valuation techniques, to justify 

.their use in all areas identified by the Cotiunissiotl •. 

Br.oad application 

extent change existing 

of the statutory eVid.ence rules will to some 
19 

case law. qawever, the courts have applied 

Ifi. -rllis haa been suggested in Carlson, Statutory It'lles ot Evidence for 
);minent Domain Proceedings, 18 :"asHngs I..J. 143, 144 (1967): "It 
may ~Iell be ~hllt the trial.and appellate courts will want uniform
ity and IDIlY well follow the neW evidence rule, for all cases in
volving the valuation of real property,'-

17. 53 Cal. App.3d 862, 126 Cal. ;'ptr. 306 (l~7.'i). 

18. See In re Marriage of Folb, 53 Cal. App.3d 862, 868-3.71, 126 ':a1. 
~ptr-.-306, 310-312 (1975). ,he court ultimately heid some of the 
Evidence Code provisions not controlling in ·a marital dissolution 
case. Iel. at 871, 12f Gal. 'lptr. at 312. 

19. Tior example, the value of property in el!lin.,nt domain and inverse 
condemnation case's may be' sho,"" only by opinion testimony of expert 
wi tnesses or of the OI.ffier of the property. Evid. Code § 813. 
Evidence of sales of the subject property or of comparable sales is 
admiSSible on direct examination but only for the purpose of ex
plaining the ,;itness' opinion. ~ee Evid. Code's' 315, 316; Carl
son, Statutory Rules of Evidence for Eminent Domain Proceedings, 1f, 
Hastings L.J. 143, 149 (.1966). Thus, after hearing such evidence, 
the jury is instructed .to consider .it "only for the lir.lited pur
oose" of enabling it ,. to understand and weigh the test imony of the 
';"itnesses as .to their ~pinion" of value and to return a verdict 
within the range of the expert opinions of v~iiie. ~AJI E. SO (l ~75 
P.ev.). 

On the other hand, existing law applicable to other than 
eminent domain and inverse condemnation cases permits a verdict 
based on a comparable sale even thoogh the verdict is outside the 
range of the expert opinion of value. See "'creman f, Clark Corp. v. 

, 
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many of the basic principles applicable to eminent domain cases in the 

other areas where valuation is important, particularly in property 
?O 

taxation and inheritance taxution,- and the benefit of eliminating the 

existing uncertainty by having a uniform set of rules of evidence appli

cable to all property valuations far outweighs any inconvenience of 

minor changes in existing case law rules. 

'Fallon, 3 Cal.3d 875,J86, 479 F.2d 362, 369, 92 Cal. "ptr. 162, 
169 (1971): In re 'larriage of Folb, 53 Cal. ,f'pp, 3d 362, 871, 126 
Cal. 1lptr. J06,~12 (1975). The application of the evidentiary 
rules of Evidence Code Sections 810-822 to all cases where the 
value of property ill in issue (except 'cases already covered by 
statute--see Com. r:ode 50 2723-2724) uould apply the rule of lim
ited admissibility of sales data to '~uch cases and would thus 
change the rule of Foreman ". Clark Corp. v. Fallon, supra, In Fe 
:!arriage of Folb, supra, and similar caseS. 

20. See 17hitaker, Veal Property 'taluation in California, ? !l.S.F. L. 
Rev. 47, 101 (1967). 
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Testimony £l Owner 

Although generally the value of property may be shown only by the 

opinion of an expert witness, Evidence Code Section 8i3 permits the 

owner of property to give an opinion as to its value. This provision 

should be revised to make clear that not only the' fee oWner, but the 

owner of a'ny compensable interest in the property, may testify as to its 

value. This is important in eminent domain proceedings since, in a 

bifurcated trial, the owner of an interest in the property may find it 

necessary to testify as to the value of the entire property in order to 
21 establish the value of his interest. 

The right of the Olmer to give an opinion,as to the value of prop

erty has been construed to refer only to natural persons. lVllere the 

owner is a corporation, for instance, a corporate representative may not 
22 testify unless he is otherwise qualified as an expert. This rule 

should be changed. Where the property is owned by a corporation, part

nership, or unincorporated association, an officer, employee, or partner 

designated by the owner should be permitted to give an opinion of the 

value of the property if the designee is knowledgeable as to the char-
'3 acter and use of the property.- This will enable the small organiza-

tion to give adequate testimonY as to the value of its property in cases 

where it might not be able to afford the cost of an expert. 

Admissibility of Comparable Sales 

A witness may, in appropriate cases, rely on 

properties as a basis for an opinion of the value 

sales of comparable 
24 of property. Ex-

perience under this rule reveals that the requirement of comparability 

has been too narrowly construed by some courts so that sales of compa

rable properties that could be fairly considered as shedding light on 

the value of the property being valued have been ruled inadmissible. 

21. See Code Civ. l'roc. 'j 1260.228 (procedure ",here there are divided 
interests). 

22. E.g. , City of Pleasant Pill v. "irst ',aptist Church, 1 Cal. Apr· 3d 
384, 411-1>12, 82 Cal. '~ptr. l, 19 (1969). 

23. Section 1103 (a) (3) of the Uniform Eminent 'lomain Code contains a 
similar provision. 

24. Evid. Code 5 316. 
.6-



The Commission,r~commends that the courts be encouraged to permit 

an expert witness wide discretion in the selection of sales. It is 

better to have all relevant evidence available to the trier of fact than 

to have insufficient evidence. The degree of comparability of a sale 

should affect the weight, rather than the admissibility, of evidence of 

the sale. 25 To this end, the right of full cross-examination concerning 

comparable sales should be preserved. 

Capitalization of Income 

A witness may, in appropriate cases, rely on the capitalized value 

of the net rental value attributable to the property as improved with 

existing improvements as a basis for an opinion of the value of the 
26 property. In many cases, however, the property may not be improved 

for its highest and best uSe so that use ofa capitalization of income 

technique does not yield an accurate estimate of market value. In most 

cases, this drawback ,is surmountable since there are usually other more 

reliable valuation techniques available, notably use of market data 

(comparable sales). However, in some cases, there may be no no adequate 

market data upon which an opinion as to the value of the property may be 

based. This is particularly true in case of special use or special 

purpose properties. 

The capitalization of the reasonable net rental income that would 

be attributable to the land if it were improved for its highest and best 

use, even though it is not presently so improved, should be permitted in 

cases where the court determines that there is no adequate market data 

(comparable sales). This would provide a limited exception to the 

general rule of Evidence Code Section 819 which permits use of the 

capitalization of income approach only for the land ,and the existing 

improvements thereon. 

25. Of course, if the. expert <Jitness r"fers to sal!"s which are too 
remote, they 'are subject to a motion to' strike a'ri,'!i:he jury should 
be instructed to disregard them. 

26. Evid. Code 3 B19. 

{-



Under the r&cCJmiended v81)'~tion apprcach, the ex:pert "itness viII 

be permitted to take into account in formulating his opinion a capitali

zation of income analysis based on the reasonable net rental value of 

the land as improved by the hypothetical improvement that would be 

required to be constructed to permit the property to be devoted to its 

highest and best use. Such an analysis could, for example, involve a 

determination of the reasonable net rental value of the property as 

improved by the hypothetical improvement, the apportionment of the 

reasonable net rental value so determined between the land and the 

hypothetical improvement and the capitalization of the reasonable net 

rental value apportioned to the land. 

There ,nIl· be a number of res trictions on the use of the valuation 

approach. described above. ·Before the new valuation approach may be 

used, the recommended legislation requires a court determination that 

·there "is no adequate market date described in Section 816 [comparable 

sales] upon· which an opinion may be based as to the value of the prop

erty for the highest and best use for which the property is reasonably 

adaptable and available." Hence, the use Of the valuation approach is 

limited to cases where the court first determines that there are no --------
adequate comparable sales; if there is adequate market data to permit 

valuation, the capitalization of hypothetical improvements approach may 

not be used. The recommended legislation also requires that the highest 

and best use be one that the court determines is a use for which the 

property "is reasonably adaptable and available" and limits the use of 

the ·valuation approach to cases where "relevant to the determination of 

the value of the property." The new valuation approach is thus limited 

to cases ,.here that type of approach to valuation "auld be taken into 

consideration in determining the price at which to purchase and sell the 

property by a willing purchaser and a willing seller, dealing with each 

other with full knowledge of all the uses and purposes for which th~ 

property is reasonably adaptable and available~· The' use of the new 

valuation approach is further limited by the general requirement stated 

in Evidence Code Section 814 that the matter upon which the expert's 
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opinion is based be "of a type that reasonably may be relied upon by an 

expert in forming an opinion as to the value of the property." These 

limitations require the court to restrict the use of the new valuation 

approach to appropriate cases and to deny its use where based on un

realistic or highly speculative assumptions. 

Under the recommended legislation, the new valuation approach is 

permitted only if the witness is an "expert" witness so that the data 

will be presented with the aid of analysis and explanation by an expert 

valuation witness. 

Admissibility of Unpaid Taxes 

Evidence Code Section 822(c) permits consideration of "actual or 

estimated taxes" for the purpose of capitalization of income. However, 

Revenue and Taxation Code Section 4986 (b) prohibits mention of "the 

amount of the taxes which may be due on the property." The relationship 

between these two provisions has caused some confusion in practice. 

The apparent conflict betHeen the tuo provisions is resolved by ob

serving that the l'evenue and Taxation Code provision relates only to 

mention of unpaid taxes. 27 The Commission believes that this distinc-

tion should be made clear, however, by relocating the taxation prOVision 

in the Evidence Code. The language of '~_evenue and Taxation f;ode Section 

4986 (b) concerning mistrial should be deleted. 27a The seneral rule "ill 

thus apply, which gives the court discretion to declare a ",istrial "hen 

evidence has been presented "hich is inadmissible, highly prejudicial, 

and cannot be corrected by an admonition to the jury.23 

27. See Carlson, Statutory Rules of Evidence for Eminent Domain Pro
ceedings, 18 nastings L.J. 143, 157 (1966). 

27a. The Commission plans to devote further study to the simplification 
of the structure of ~evenue and 1'axation Code Section 4986. 

28. See l!olford ,co< Endicott, 'Notions During Trial" in California Civil 
Procedure During Trial, 5§ 15.61-15.63, at 372-373 (Cal. Cont. Ed. 
Bar 1(160): 4 B. !'!itkin, California Procedure, Trial " no, at 2954 
(2d ed. 1971). 
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The Evidence Code provision should also be aMended to make clear 

that it is inapplicable in cases where the ultimate issue is the as

sessed valuation of property. 

Admissibility of S,ale £!. Exchange 

It is improper for a valuation witness to give an opinion as to the 
29 

value of property other than that ~eing valued. A particular applica-

tion of this rule is to trades or exchanges involving the property being 

valued since a determination of the value of the property depends in 

part upon the value of the property for Clhich it is traded or exchanf',ed. V) 

The Commission recommends that the statute make clear that transactions 

involving the trade or exchange of property are not a proper basis for 
11 an opinion as to the value of the property. 

The Commission's recommendations ',,'ould be effectuated by enactment 

of, the follOl-ling measure: 

29. Evid. Code ~, ;~22(d). 

30. See People v. 'Ceardon, 4 Cal.3d 507, 515-516, 433 ".2d 20, 26, 93 
Cal. 9ptr. 352,858 (1971). 

31. Section 1113(5) of the Uniform ":minent Domain Code contains a 
similar provision. 
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10115:, 

An act to amend the title of Article 2 (commencing '.,ith Scoction 

810) of Chapter 1 of nivision 7, and to amend c:Gctions ·'qO, 811, 0]2, 

313, 'H6, 817, 819. and 222 of the Evidence Code, and to amend ~,ection 

4936 of the Revenue and Taxation ~ode, relating to evidence in the 

valuation of property. 

The people .£f the State of California do enact as follotY's, 

Evidence Code ii 810-822 Title (amended) 

SECTION 1. 'file title of ,\rticle 2 (commencing with Section 310) of 

Chapter 1 of Division 7 of the Evidence Code is amended to read: 

Article 2. £alue7 Damages~ aDd Benefi~s in EmiDeD~ DemaiD 

and Inxe~se Condemnation ~ases evidence of 

Narket Value of Property 

10/159 

Evidence Code i 810 (amended) 

SEC. 2. Sect ion fll 0 of the ~vidence Code is amended to read: 

310. This article is intended to provide special rules of evidence 

!£. any action in "'hich the value of property is !£. be ascertained. 

romment. Section 810 is amended to remove the limitation on ap

plication of this article to eminent domain and inverse condemnation 

proceedings. This article applies to any action or proceeding in which 

the "value of property" is to be determined. See Section 811 and Com

ment thereto ("value of property" defined). See also Sections 105 and 

120 ("action" includes action or proceeding). It should be noted, 

however, that--where a particular provision requires a special rule 

relating to value--the special rule prevails over this article. See, 

e.g., Corn. Code ~§ 2723, 2724, 
-11-



l()/160 

Evidence ~i GIl (amended) 

SEC. 3. Sect ion 811 of the ',vidence Code is amended to read, 

S 11. As used in this article, 'value of property" "'eans {,He """,.,,,1; 

eguivalent. 

Comment. Section 81', is amended to broaden the application of this 

article to all cases ,,,here a market value standard is used. 1'hese cases 

include, but are not limited to, the foHm'ling' 

(1) E",inent domain proceedings. See, e. r.. , Code Civ. Proc. c· 1263.31') 

(measure of compensation is fair market value of property taken). 

(2) Property taxation. c'ee, e.g., Cal. Const., Art. XIII,' I, and 

Rev. ,~ Tax. Code ~.§ 1I0, IlO.5, 401 (property assessment and taxation 

based on fair market value or full.value). 

(1) Inheritance taxation. S"e, e.g., Rev. & Tax. Code :~ P311, 

13951 (property taxed on basis of market value). 

(I,) Breach of contract of sale. See, e. g., Com. Code 0'S 27'18, 2713 

(measure of damages for nonacceptance or repudiation is based on market 

price). It should be noted that, where a particular provision requires 

a special rule relating to proof of value, the special rule prevails 

over this article. See, ~ Com. Code §§ 2723, 2724. 

(5) Fraud in the purchase, sale, or exchange of property. See, 

e.g., Civil Code '§ 3343 (measure of damages based on actual value of 

property) . 

«(» Other cases in which no statutory standard of market value or 

its equivalent is prescribed but in "hicb the court is required to make 

a deterI:lination of market value, such as cases involving damage to 

-12-



property, sale of property, marital dissolution proceedings, or other 

valuation or appraisal of property. 

It should be noted that this article applies only ",here the market 

value or its equivalent of property is to be determined. In cases in

volving some other standard of value, the rule~ provided in this article 

are not made applicable by statute. 

10/161 

Evidence Code. i 812 (amended) 

SEC. 4. Section 312 of the Evidence Code is amended to read' 

812. This article is not intended to alter or change the existinl\ 

substantive la'",' whether statutory or decisional, interpreting !!~""t' 

~~¥~~ P~eee~t:tr-e~ the meaning of Hnarket value;' £!.. its equival::mt ~ 

Comment. Section 812 is amended tei make clear that nothinr, in this 

article affects the substantive mellning Biven the term "narket value>; 

(as used, for example, in the statutes relating to inheritance taxation) 

or equivalent terms such as 'market price"(breach of contract of sale), 

'actual value (fraud in a transaction), "full value" (property taxa

tion), "fair market val~e" (prop'erty taxation, eminent domain). or "just 

compensation, rr 1fdamage, t: or . benefit'; (eminent domain). 

10/162 

Evidence Code i 813 (amended) 

SEC. 5. Section 813 of the Fvidence Code is'amended to'read, 

813. ta) The value of property may be shown Only by opinion of: 

(1) Witnesses qualified to express such opinions; ~H~ 

-13-



(2) The mmer of any right, title, or interest in the property e .. 

rr8'e .. ~y fH~e .. ee~ being ¥ei~e~~ valued; and 

(3) An officer, employee, or .partner designated bv ~ corporation, 

partnership, ~ unincorporated association claiming any right, title, or 

interest in the property being valued if such person is knowledgeal,le as 

!£. the character and use of the property. 

(b) Nothing in this sect ion prohib it s a vie" of the property being 

valued or the admission of any other admissible evidence (includin~ but 

not limited to evidence as to the nature and condition of the property 

and, in an eminent domain proceeding, the character of the improvement 

proposed to be constructed by the plaintiff) for the limited purpose of 

enabling the court, jury, or referee to understand and "leigh the testi

",ony given under subdivision (a); and such evidence, except evidence of 

the character of the improvement proposed to be constructed by the 

plaintiff in an eminent domain proceeding, is subject to impeachment an~ 

rebuttal. 

Comment. Section 813 (a)(2) is al'lended to make clear that not only 

the fee Olmer of the property, but any person having a compensable 

interest in the property, may testify as to the value of the property or 

his interest therein. Cf. Code eiv. ?roc. §§ 1235.170 ("property" 

defined), 1263.010 (right to compensation). This is consistent "'ith 

Code of Civil Procedure Section 1260.220 (procedure where there are 

divided interests). 

Paragraph (3) is added to Section 813(a) to make clear that, "here 

a corporation, . partnership, or unincorporated association mmS property 

being valued, a designated officer, employee, or partner "ho is knot<1-

edgeable as to the character and use of the property may testify to his 

opinion of its value as an owner, nott?ithstanding any contrary implica

tions in City of Pleasant lIill ~ First Baptist Church, I Cal. Ap».3d 

384, 82 Cal. ~T'tr. 1 (1969). 'lathing in paragraph (3) affects the 

authority of the court to limit the number of expert witnesses to be 

called qy any party (see Section 723) or to limit cumulative evidence 

(see Section 352). 
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1~/lh3 

Evidence Code i 'H6 (amended) 

SEC. 6. Section '116 of the l'vidence Code is amended to read, 

:)]6. Cal T~Ten relevant to the determination of the value of prop-

erty, a witness may take into account as a basis for hfB _~ opinion the 

price and other terms and circumstances of any sale or contract to sell 

and purchase comparable property if the sale or contract "as freely made 

in ~ood faith ',ithin a reasonable time before or after the date of 

valuation. 

(b) In order to be considered comparable, the sale or contract ~ust 

have been made sufficiently near in time to the date of valuation, and 

the property sold must be located sufficiently near the property being 

valued, and must be sufficiently alike in respect to character, size, 

situation, usability, and improvements, to make it clear that the prop-

erty sold and the property being valued are comparable in value and that 

the price realized for the property sold may be fairly considered as 

shedding light on the value of the property being valued. 

(el The provisions of this section .eh"ll '·e l.iberally construed to 

the end that ~ expert Tdtness Is permitted .!! 'dde ,'iscretion in the 

selection of comparable sales. ~othing in this section affects either 

ill the right of the court_ in its discretion .!.£. limit the number of 

sales used 2:i. ~ Fitness or (2) the right fully.!.£. cross-examine the 

witness concerning the sales. 

Comment. Subdivision eel is added to Section 816 to incorporate a 

policy of liberal admissibility of sales on the theory that an error of 

exclusion is more likely to be prejurlicial than an error of admission. 
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This policy applies only to expert l.itnesses. It is not intended to 

limit the court's discretion in placing a reasonable limitation upon the 

number of sales that may be admissible for any appraisal purpose so as 

to avoid the cumulative effect of such testimony. ','or does it affect 

the rifCIht of liberal cross-exaI:lination granted in Gection 721. ,'Ol"ever, 

the right of cross-examination may not be used as a means of placing 

improper matters before the trier of fact. '?hile suhdivisio:l (c) adopts 

a policy of liberality in the adnissibility of comparal.le sales, this 

policy is subject to the basic standard of comparability set out in sub

division (b). 

It should be noted that existence of project enhancement or blir,ht 

on comparable sales does not necessarily affect their relevance under 

this section. See r:ode Civ. Proc. ! 1263.330 (changes in property value 

due to imminence of project); City of Los Angeles ~ Retlmr Enterprises, 

Inc., 16 Ca1.3d 473, 479-483, 546 P.2d 1380, 1383-1387, 12!l Cal. "!1tr. 

436, 439-443 (1976). 

~vidence Code 1 G17 (technical amendment) 

SEC. 7. Section 817 of the Evidence Code is amended to read, 

~·17. (al WlteH Subject ~ subdivision J.hl..... "hen relevant to the 

determination of the value of property, a Hitness may take into account 

as a basis for H4s ~ opinion the rent reserved and other terms and cir-

cumstances of any lease "'hich included the property or property interest 

being valued or any part thereof "'hich Has in effect "'ithin a reasonable 

time before or after the date of valuation. 

(b) A witness may take into account a lease providing for a rental 

fixed by a percentage or other measurable portion of gross sales or 

gross income from a business conducted on the leased property only for 

the purpose of arriving at hfs ~ opinion as to the reasonable net 

rental value attributable to the property or property interest being 

valued as provided in Section 819 or determining the value of a lease-

hold interest. -16-



Comment. Section 317 is ar,lended to n:ake clear that subdivision (~) 

is a limitation on subdivision (a). It should be noted that Section n17 

applies only to the determination of the value of property and not to 

such matters as loss of flOod,.,ill since the determination of loss of 

good',ill does not entail a determination of ",,,arket value." See ""ction 

'Hl and Comment thereto; Code Ctv. "roc. 'c 1263.510 and Comment thereto. 

968/RfJ7 

Evidence Code t119 (amended) 

-'19. (a) \Jhen relevant to the determination of the value of prop

erty, a Fitness may take into account as a basis for .... e ~ opinion the 

capitalized value of the reasonable net rental value attributacle to the 

land and existing improvements thereon (as distinguished froCl the 

capitalized value of the income or profits attributable to the business 

conducted thereon). 

(b) Hhen relevant to the ,letermination of the value £f property, an 

expert "itness may take into account as ~ ).,asis for an .opinion the 

capitalized value of the reasonable net rental value that vould e,e at

tributable to the land 1!. the property ",ere improved £.0, that it could be 

used for the highest and best ~ for "hich it is reasonably adapt'1ble 

and available, but this subdivision applies only if the court determines 

that both of the following requirement s are "1et :. 

ill The land and the existing improvements thereon, if ~ do not 

penlit use of the property for the llighest .'!nd ."est use for ,_'hich the 

property ~ reasonably adaptable and available. 

ill There is no adequate market clata described in Section 316 upon 

which an opinion Clay be based ~ to the value of the property for the 

. highest and best use for which the property .is reasonably adaptable and 

available. 
-17-



Cornnent. Subdivision (b) is added to Cection 8[0 to perr:tit the 

capitalization of the reasonable net rental income that Hould be attrib

utable to the land if it 'lere improved for its highest and best use, 

even though it is not presently so improved, in a case where the court 

determines that there are no adequate comparable sales (Section 816) 

upon which an opinion as to the value of the property may be based. 

Subdivision (b) provides a linited exception to the general rule stated 

in subdivision (a), "hich permits use of the capitalization of income 

approach only for the land and the existing improveMents thereon. 

If the court makes the requisite findings set forth in paragraphs 

(1) and (2) of subdivision (b), the expert valuation witness is permit

ted to take into account in formulating his opinion a capitalization of 

income analysis based on the reasonable net rental value of the land as 

improved by the hypothet ical improvement that ,/QuId he required to be 

constructed to permit the property to be devoted to its highest and best 

use. Such an analysis could, for example, involve a determination of 

the reasonable net rental value of the property as improved hy the hypo

thetical improvement, the apportionment of the reasonable net rental 

value so determined between the land and the hypothetical improvement, 

and the capitalization of the reasonable net rental value apportioned to 

the land. 

There are a numbe'r 'of restrictions on the use of the valuation ap

proach described in subdivision ('). The highest and best use must be 

one for which the property is reasonably adaptable and available and the 

valuation approach must be "relevant to the determination of the value 

of property"" The use of subdivision (b) is thus limited to cases where 

that approach to valuation would he taken into consideration in deter

mining the price at which to purchase and sell the property hy a 'dllinp, 

purchaser and a willing seller, dealing "rith each other with full know

ledge of all the uses and purposes for "hich the property is reasonably 

adaptable and available. Subdivision (b) is further limited by the 

requirement stated in Section 814 that the matter upon "hich the ex

pert's opinion is based be "of a type that reasonably may be relied upon 

by an expert in forming an opinion as to the value of the property.;; 

These limitations require .the court to restrict the use of the valuation 

approach described in subdivision (b) to appropriate cases. 
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Subdivision (1,) requires that the "itness be an "expert" ',itness so 

that the data I'ill be presented Hith the aid of analysis and explanation 

by an expert valuation ',litness. In addition, the data is presented to 

the trier of fact only for the limited purpose of enabling the trier of 

fact to understand the basis for the opinion of the "Hness and to 

determine the ,.,eight to be given to the opinion. ~ee Section 813. 

10/166 

Evidence Code i '122 (amended) 

SEC. ~ Section 322 of the )''Vidence r:ode is amended to read, 

'\22 .'otuithstanding the provisions of S~ctions 814 to ,0.21, the 

follm.ling matter is inadmissible as evidence and is ",ot a proper baRis 

for an opinion as to the value of property; 

(a) The price or other terms and circumstances of an' acquisition of 

property or a property interest if the acquisition ,Jas for a public use 

for "hich the property could have been taken by eminent domain. 

(b) The price at "hich an offer or option to purchase or lease the 

property or property interest heing valued or any other property "as 

made, or the price at >!hich such property "as optioned, offered, or 

listed for sale or lease, except that an option, offer, or listing may 

beintroducerl by a party as an admission of another party to the pro-

ceeding; but nothing in this subdivision per~its an admission to be used 

as direct evidence upon any matter that may he shmm only by opinion 

evidence under Section 813. 

(c) The value of any property or property interest as assessed for 

taxation 1't1~l'e"e"T purposes or the amount of taxes "hich "lily he due ~ 

the property, hut nothing in this subdivision pr'6hibits the cCmsidera-' 

tion of actual or estimated taxes for the purpose of determining the 
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reasonable net rental value attributable to the property or property 

interest beine valued. This subdivision does not apply in ~ action to 

ascertain the value of property as ilssessed for taxation ''''urposeS. 

(d) An opinion as to the value of any property or property interest 

other than that being valued. 

(p) The influence upon the value of the property or property in-

terest being valued of any noncompensable items of value, damap,e, or 

injury. 

(f) The capitalized value of the income or rental fro", any property 

or property interest other than that IJeing valued. 

(r,) ! transaction involving the trade or exchange of any 'lroperty 

including the property being valued. 

Comment. Subdivision (c) of Section 122 is amended to incornorate 

a provision formerly found in Revenue and Taxation Code Section 4~3~ and 

to make clear that it does not apply in tax assessment cases. 

Subdivision (g) i,s added to ':ection 822 to make clear that trans

actions involving a trade or exchange of property are not a proper basis 

for an opinion since use of such transactions requires valuation of 

property other than the property being valued. See subdivision (d)' 

People ~ Reardon, 4 Cal.3d 507, 515-516, 483 P.2d 20, 26, 93 (,,,1. l~ptr. 

852, 858 (1971). It should be noted, however, that subdivision (d) 'loes 

not prohibit a witness from testifying to adjustments made in sales of 

comparable property used as a basis for his opinion. ;!erced Irrigation 

District ~ Hoolstenhulme, 4 Cal. 3d 478, 501-503, 483 P. 1d 1, 16-17, 93 

Cal. Rptr. 833, 843-849 (1971). 

Section 822 does not prohibit cross-examination of a witness on any 

matter precluded from admission as evidence if such cross-examination is 

for the limited purpose of determining ,"hether a witness based his 

opinion in ,"hole or in part on matter that is not a proper basis for an 

op"inion; such cross-examinat ion may not, hmvever, serve as a means of 

-20-., 



placing i1'1proper matters before the trier of fact. See Elfid. Code 

j G 721, 802, 803. 

1'1/168 

~evenue ~ Taxation Code 1 4986 (amended) 

SEC. 10. Section 4986 of the ~evenue and Taxation Code is aMended 

to read: 

1,986. (a) Allor any portion of any tax, penalty, or costs, here·

toforc or hereafter levied, may, on satisfactory proof, be canceled by 

the auditor on order of the board of supervisors ldth the ',rritten con

sent of the county legal adviser if it "as levied or charged: 

(l) "ore than once. 

(2) Erroneously or illegally. 

(3) On the canceled portion of an assessment that has been de

creased pursuant to a correction authorized by Article 1 (conmencing 

~Jith Section 4876) of Chapter 2 of this part. 

(4) On property vhich did not exist on the lien date. 

(5) On property annexed after the lien date by the public entity 

OIming it. 

(6) On property acquired prior to September JR, 1959, by tbe United 

States of America, the state, or by any county, city, school district or 

other political subdivision and ','hich, because of such public o~ership, 

became not subject to sale for delinquent taxes. 

(b) On property acquired after the lien date by the United ~tates 

of America, if such property upon such acquisition becomes exempt from 

taxation under the lavs of the Hnited States, or by the state or by any 

county, city, school district or other public entity, and because of 
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such public mmership becomes not subj ect to sale for delinauent taxes. 

no cancellation shall be made in respect of all or any portion of any 

such unpaid tax~ or penalties or costs, but such tax) together with such 

penalties and costs as may have accrued thereon Hhile on the secured 

roll, shall be paid through escrm< at the close of eScrmJ or, if uapai" 

for any reason, they shall be collecte~ like any other taxes on the 

unsecured roll. If unpaid at the time set for the sale of property on 

the secured roll to the state, they shall be transferred to the un

secured roll pursuant to Section 2921.5, and collection thereof shall be 

made and had as provided therein, except that the statute of 1 imitat ions 

on any suit brought to collect such taxes and penalties shall COt:lDenCe 

to run from the date of transfer of such taxes, penalties and costs to 

the unsecured roll, t?hich date shall be entered on the unsecured roll by 

the auditor opposite the name of the assessee at the time such transfer 

is made. The foregoing toll of the statute of limitations shall apply 

retroactively to all such unpaid taxes and penalties so transferred, the 

delinquent dates of '1hich are orior to the effective date of the amend

ment of this section at the 1959 "egular Session. 

If any property described in this subdivision is acquired by a 

negotiated purchase and sale, gift~ devise, or eminent doaain proceeding 

after the lien date but prior to the commencement of the fiscal year for 

t?hich current taxes are a lien on the property, the amount of such cur

rent taxes shall be canceled and neither the ?erson from whom the prop

erty was acquired nor the public entity shall be liable for the payment 

of such taxes. If, however, the property is so aC'luired after the com

nencement of the fiscal year for phich the current taxes are a lien on 



the property, that portion only of such current taxes, together <lith any 

allocable penalties and costs thereon, uhich are properly allocable to 

that part of the fiscal year "hich ends on the day before the date of 

acquisition of the property shall 1:>e paid through escrow at the close of 

escro\l, or if unpaid for any reason, they, shall be transferred to the 

unsecured roll pursuant to Section 2921.5 and shall be collectible fro~ 

the person from "hom the property 'laS acquired. The portion of such 

taxes, together with any penalties and costs thereon, ,.hich are alloca

ble to that part of the fiscal year ,·'hich begins on the date of the 

acquisition of the property, shall be canceled and shall not be collect

ible either from the person from ,·,hom the property ,,'as acquired nor from 

the public entity. 

In no event shall any transfer of unpaid taxes, penalties or costs 

be made Hith respect to property ,'hich has been tax deeded to the state 

for delinquency. 

For purposes of this subdivision, if proceedings for acquisition of 

the property by eminent domain have not been commenced, the date of ac

quisition shall be the date that the conveyance is recorded in the name 

of the public entity or the date of actual possession by the public 

entity, whichever is earlier. If proceedings to acquire the property by 

eminent domain have been commenced and an order e~ fffiMe~f~~e ~esse~sfeft 

for possession prior to .iudgment obtained prior to acquisition of the 

property by deed, the date of acquisition shall be the date upon or 

after ,ohich the plaintiff may take possession as authorized by s"e" 

the order e~ f_,,<lf,,~e l'"""essfe" ... for possession prior to judgment. 
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;10 cancellation under paragraph (2) of subdivision (a) of this 

section shall be made ill respect of all or any portion of any tax, or 

penalties or costs attached thereto, collectible by county officers on 

behalf of a municipal corporation ,dthout the 'rritten consent of the 

city attorney or other officer desi~nated by the city council unless the 

city council, by resolution filed with the board of supervisors, has 

authorized the cancellation by county officers. The resolution shall 

remain effective until rescinded by the city council. For the purpose 

of this section and Section 4986. Q , the date of possession shall be the 

date after "hich the plaintiff may take possession as authorized by 

order of the court or as authorized by a declaration of taking. 

Comment. The portion of Section 4986 that related to mention of 

the amount of taxes "hich may be due on the property is superseded Py 

Evidence Code Section A22(c). Other technical changes conform the 

language of Section 4986 to that used in the Eminent Domain La" (Co~e 

Civ. Proc. ~§ 1230.010-1273.050). 


