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Memorandum 77-15 

12/768 

2/18/77 

Subject: Study 39.160 - Attachment (Use of Keeper on Execution) 

At the February meeting, the Commission directed the staff to draft 

a bill with an urgency clause for introduction in this session of the 

Legislature to restore the former law concerning the use of a keeper to 

levy on a going business. A staff draft of a recommendation to ac-

complish this purpose is attsched to this memorandum. The draft recom-

mendation would restore the essential features of the law in existence 

before January 1, 1977. Hence, the use of the keeper would be mandatory 

(except for a levy on money or certain vehicles or if the debtor does 

not consent), whereas in the draft of the enforcement of judgments law 

it was proposed to make the keeper optional (see Section 703.330 in 

draft attached to Memorandum 77-3). The need for prompt action on this 

matter is emphasized by the letter from Captain Martin LeFevre of the 

Santa Clara County Sheriff's Department, attached as Exhibit 1. Note 

also the Legislative Counsel's opinion attached to Captain leFevre's 

letter. The Commission also requested the staff to further research the 

effect of the reference to "a vehicle required to be registered under 

the Vehicle Code." Additional research confirms that the staff's 

conclusion that both money and certain vehicles were excepted from the 

keeper requirement. The background information on this matter is pre-

sented in Exhibit 2. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 



MemorandUm 77-15 
EXHIBIT 1 

Gtaltforttla btt .~triffl1' .Al1110riatbttt 

rebruary 2. 1977 

CIVIL PROCEDURES COMMITTEE 
• Otpftlulklft FOUlldod "" lhe Sheriff. In 1894 

John H. DeMDully, Executive Secretary 
CalifQrnia Law levi.ion C~illion 

. " St_ford La School 
ataalard, california 94305 

HI . " UlQDI! IlEQUEST - CCP §688 REVISION 

Dear Mr •. ' DeMouUy: 

~ -. 

. Our C_ittee rlipectfl.lUy raque.t., the Coaai .. ion'l .arly. 
'. I.lr"nt conlideraUcm of,propoliq an ,I.lr.ency a .. ndMnt to 

CCP fil8 duriq .arly 1971. . .. 

" ; 'A~ You are no doubt a.are. our Comittee" pri .. ry 10&11. to 
, e,tabUlh a I.lnifora1ty of procedur.1 uon.lt the .e"eral 

.heriff.' civil offlce. thrwlhout the Itate. Inat;temptina to 
acco.pli.h thi. loal 1n re.ara to the recently enacted CCP t618 
and relevant attaohment .action., ,articularly CCP §4a8.320} it 
quickly bee ... ar,araftt that e"eD NfOD,lt our'own mtaber. tnere 
Were differina v ewe of jUlt.how to p"Meed •. W •• ub.equantly 
di.covered dilferAnI v1ew.,b.ina taken by county counlell or 

. dl.trict attorney. eoua.ellftl .6iriff. and 11keWi.e a.oDllt 
, con. table. and .anhalt. 

We believe that the enforc ... nt of tud..-nt. again.t a juds-ent 
debtor'. 101n. bI.l.lM.,1I alipif out.tap for both the debtor 

, and the creditor. da.antll, of vlry careful oon.1deution of the 
1e.al and moral r1&ht.of each. 'articularly not ... ~thy ln thi. 
ugard 11 the rlllOYal .of an, two (2) dey "Irace perlod" afforded 
the debtor with the r.pealol CCP 1.542, .ubd,· 3. '. 

InrlYiewinl the new CCP U88 and C_i .. ionCo ... nt •• CCP §§488.320, 
481.045, and after dbcullion •• lthCo.i .. ion .taff ... berl,.e . , 
beUe .. thit area .. ynot ha'i been given .ufEtcient conlideration, 
to the detri .. nt of.both credltor. and debtor •• Claerly, the 
eaa.1ttee' ... berl' experience. of .. ny year. indicate that al-..t 
ev.ry loiftl buline.. ..bure under the 2 dey "Irace period" 
approach under fOrMr CCP 1542. lubd.3 reua1ted,~n .oae font of t 
r.lo1ution within tha 2 day., which re.ulted in .Wi.thdr .. alof 
the .. bure le.,. Althoulh the Ca.aittee ha.no haTdiitati.ticI, 

. we. belie •• it con •• rvati •• l, fair to '1.lIIe.t the nuaber re.ol"ed 
exceeded 991 of .uch ,eiaure levi ••• · 

DuFFY, President 
~ Ditgo CO""" 

WIWAM B, EVANS, )r" Fitot Vice· President 
ShtrifJ, Mo .. o COI/"" 

DUANE H. loWE, Second Vi~·Prnident 
Siml/f, S_e"to COI/,,'Y 

)AMll5 W, CAMllIIQN, Setgunt.At.Arm. MIGHAl!!. N, CANus, Sccle\lry.Treasurer 
Slnriff. Yolo CO""" 5hmjf. 5"" jOllql/i" COI/,,'] 

RtCHAJiD C. DlNkl!I.SPIEL, GeMral Counsel 
S"" f1Mrciuo 



.. 
,t 

Mr. Joba R. De*ully 
rebrual'J 2 • .1917 

j;.'," \,':' 

In our attempt to •• tabl1.h a unlfora procedure. .pproacb to 
.pp1ylal the a.w 1 .... we ,ha •• ended up with approach •• ra~­
ias fro. contiau1q to ap,ly a 2 day "arace period" to apply­
ias a 10 day "arace p.rioa" •• il UIlderattachaleat to aa 
:l.IIiaediate .elaure"clo.ur. with DO arace period. Ai~h 
_.t lavyiaa officer. • ... to fa.or .OM "arace p.riod, even 
th.y and th.ir cOUlllleli ha.,. ,OM re •• nation abOut do11l1 '0 
liac. ccr 1542, .ubd. 3 .a. r.peal.d and the eo-illion eo-nh 
to the n .. CCP 1688 ..... 1:0 c1.artt lillit tb. _nner of 1 • ., 
to a .. laUr. under ccp". ••• 320

1
,. thout definitiYe1y prOYiaina 

for any "~ac. p.riod." A .illl ai qUiiihy app.ar., to .d.t 
al101ll.t colleetion attorney. and allnei •••• Ub .n appa~lIlt 
trilla fa.orias • ",rac. plriod." Th. Saa Di.IO Count,- Sheriff'. 
tJepartMnt. throup tbeir100al ..... lJ!l&11. r ..... teil .. l .. i.­
laU •• oOUll .. l'. opinion. a copy of .hich 11 inalud.d. 

" 

" 

Th. Comai •• ion'. obvioUl .xpan.ion of aa.ttac~t •• i,ur. 
1 • .,. frem. a 2 day,lIarace pariod" to a 10 day Itlracl . p.riod" 
illpli •• a continuiq and.ttpancl.d 'coaclm for tb. perton who •• 
bu.inl •• i. to b. 'Ii,ed. W.caa only conclude that tbi ..... 
kind of CODC.m r.a.onab1, .xi.t. for the bulin... par.on who 
it a jud~t debtor. alba1t for a .ub.UnUally 1 .... 1' p.riod 
ia vi .. of' th.fact that tb. debt ha. balll reduC.d, to JudaMnt. 
aaturally. tbe lat.re.t. of th.cr.c1itor .hould b.prot.ctad. 

" i 

Ob\'ioua1Yl tb. eo-iIlion Staff hal racol1lbed the probl_ out­
lined (f3Y; 160, ...., 77-1, pp. 5 and 139.200j MallO n-!t pp. 71. 
aad the Jawary 20, 1971 cntetiy.ly ree_nd.d a.w Cel' t703.l30, 
702.:270) however our, eo-itt •• , beU..,..'th. iftCouiltancie. in 
application of the ,n.ant CCP '1688, 488.320 ar •• uch tbet cor­
racti.,. action .bould b. taken ftOW L rather'than .aitina for 
pa .. all of the total .afore_nt or JudpBllt. packall. 

W.ba .. takl1l the libarty ofattacbilll a 'UlI •• t.dreyllion of 
the curl' lilt '"ccp 1688 for your conli_ationi' 'It .lInUa1b 
ancOlllpa .... thl IUb.tanee of tb. ,ropo .. d CCP t703.330

i 
70~.2/0. 

w. ba.. al.o propoaad the, 2 da" keepe .. u .... on per.oaa property 
u •• d ••• d1fell1ftl a. contaiuCi in ,riot' COP 1542." " 

Apin, •• b.li ... thi. chana. i. of .:l,pifU.ne. and de.ervias of 
urfeftCy conlideration, and thank you for 'yourpa.taad c01ltinuilll 
.i liftlna •• to ai •• con.id.r.tion to our'.UII •• ti01ll. 

Very ~L-' '-&,' ':zL-trt 
~TIK B. L.rI¥IIf. Sberiff', 
Couaty of Santa Car. 
Vic.-Chair.an of eo.aitt •• 

. ak' -, ancll. 

~ .' 

"efarrep1y to: P,O.1ox 281. San Jo.e. CA9S103 
(408), 299-z450 " 
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S\\blUvisJ.oll (t.) oJ; ScctJ.~1Il GUU of: tho Code of. 
CJNll l'rooct1\\ro' pl'ovlclclI, ill PIU:t, all follows·1 

(b) All propcl:ty ~ll)b'icut to c>wcuUvn 
Intly be l(wle!l \11)UII or l'oll~II'W,l trom l(w), ill 
l.i1lC IlltllllltJl' ns HllO propo):ly 111.1)' 1m lovi(ld 
UpOll (11' rclcHUccl from at.t.llchlllont, (:)leapt 
~.:!~~~ ~_I~n~!:i~~ln' l~t::l':f.llIIllI.l PJ~{JI!c:):t)' ~1l.- ~hc'­
JJ.t'~)lIa~~~,!!! ~ f. ,th~.)i1(19ml'_1,lt ~~!)!()~. ~"!liiTJ 
ftJi\4.''.Y!J11~t~ ~CJv}()~! ~IPOlJj~ .i.Il.-' f!!o !1\~n~!(JE. l~~:~.-· 
!" dt,tl .l}' P_~.l:.t.i ~~l .• 4~_;3":!l.' •• • 

.. .. *" 

Ill! tho f{l)~P.lJlli IUJ ):In'" i Il j UIlS' lllflllllu to thl1 t 1I llwy. 
PUl:U\l1l1\ l: \:() (,):U(:\IU 11110 upim ttlll~Ji bJ. c. tJ(ltt;tH)!d. P)·"(JPUl:ty .i II 

. tbo )J111.IUllU!;iul1 \1.1' t.ho j IlUlJlIlCnl deJAor he l",(i~c j IJ· tim IIUlIl­
'110i" CXlJl:NHlJ.y Pl-{lf;llld Iwll hy HCllt ion·.j 00.37.0 of tho (.:o{lo (If: 

-(~h'.iJ. l'rCJcc('lur.t~. lJotl~.i UW1'lIml.iut./ tho f out thill/;c(:tion 
4BU.3?O itacl! conl,1.illu l,,"ov.ildo/lu l"{l(:l1!jni.:/lillq Ull (l)tCCP­
U.on to ~ho 16£1111101: \If lovy p:':Cl.lcrilJod. tbol-cin? 

.. 

• 
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IIul1urnblo ,W,UH.nhl h. (!l.'lI.v"n - JI, 2 - U 7 
" 

'Ol'lIUON I~(J. 1 ..... -----
'J'he 1)1'oviaiolJlJ o( uubtUvJ,sJ.on (h) of BoctiO!) 688 

of tho Co(la (If Cj,v.il Procr:lluro in quellUon l'otjuiro thllt llny 
lovy "lJUIl tnl1lJibJ.o per,flollal property J,n tho iJDssClssion of 
th" judgJllont dobtor be hmdfJ in auuordnnco wHh tho mallltor 
of ],(lvy prc[;oribod 1n soctian 408.320 of tho Codo of Civil, 
1'1'oco[]U1'O, La., tokJnlj rn:01)01:ty into tho cUlltut1y (If the' 
levying oUJc(,r ,nobtHh£ltDl1dJ,119 the !oct: thllt· lJ(!cUun 
488.320 itl.lclf COIlt:aJ.I1D l>J'ov!oitms rcoCJurlillling an ('XUtlP­
Uon to tho Il(ol'olllcmtiuilod IReUlIIer of levy, 

II.lfALYSlS 140, 1 - ... -----.. -~,.-.-
[wcHoll 488.320 Clf the Coda of Civil 1'rooo[]u1'O 

providCls, in plIrl, D.8 ((Jll.oWlll 

.. 01 0 fl. 320. (a) ,l<:~c::.cP_~ A,~ ?~~c:.rw};uo pJ,'u~ 
vJ.dotl by thl.s nrtiolc, to llttnoh tunylb10 
l'N'I)(llIa[ i;i:olJt'lrty fii'-t1te PUDSCSSJOI1 of tho 
ttofcndl\nt, the .levyJ ny ofHcer shall lako 
l.1uoh proLJ~rty into C:Utllolly. 

I< Il." (I';lnllhns.f.s adc1etl.) 

Jllllllfi\r IIIl Scot.itll1 G80 111"(lvj(lc8 that the mantlC1" of: 
levy upun pcrtlt.lllnl 1'1~UPc!l"ty j 11 the p08scssloll ola jndCjmcnt ' 
(lebt.oJ~ }Ju)~l'mnnt to nil m:coutJun llllwt be ill tho nlllllhcr pro­
vJ.dod by vection "IIU, 320 ,tho qUflI.ltiOIi ariuct! whether t:h.t.u 
,l,nccJl:pol'ntiol1 of tim lilt tel' l:I(lction' u lJ1'ovillionu :1.1.1 ;n ·~ .... ~d.ltl 
to itloorpornto the whole oj: lIuch "lutter floction, il1ol.\lu.t.nlJ 
tho clllul.Jo lillli Ul1{1 i til opcrl.lti(JIl, or Incrcly tha cxvr.OU/;I 
l).t(Jvj,violul 1'ccJuiril1U levy by ouut:ouy. 

" 

'-le lIrC! of tho o1'J.I11 all that insofar IlS Seotion GOO 
limlts'tho 1I11ll11lCl' of l.evy upon tanyj bl,c VCl"lIOnal, Pl'Ol'CJ't.y j,11 
tho, l'll(lt;cOIdonuf tho jl1dyltlont (l(~bt(JJ; to t:hut c)tpl~cl\lIly pro­
v.hl(1(l for in f:ocliol1 IIUU.J20,!t \>/<111 not illtcnclccl that ~;ccli.on 
688 ~,IJCOrpol:Cltc lilly Illtcn,ativc Inol:ho{l of lcvy '~hioh "JOuld be 
lIutho1"i~c{l untlor. tho C);copUon C(lI1taJ.I1t".d in SouUun ;} DB. 320 • • 

JI11"cud)~ n\J' thill cOllol u~d on, VIO note that tho 
CIlJ.j,fOl'lll.. ),l\\1 (~oln,"i ,'td 011. t hlt body {: hut ollthorod f;(,oti,oll 
1108.320 lind r~yi~cd Section GUU nn Il)Jnrt of dl'niling n 

'JltlW prtljudulnollt n ltnchmcmt 1m., lor ClllH.ornJ.n, oarnltlon t:cd 
that th() prov.hliolla oj: Socli,on ()UO' were to be intcJ:p.1.'ctod 
.i.n lluch IntUlI1Cr. 

• 
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lIollorC\~io ~/illillm A. cruvcn - 11. J - 117 

WhHo uuoh comlllonls nro licit uctcrlltJ ntIUVO, thoy 
lIro JlovortilolcslJ lIcc,oe(l(!() GubslnnUo.l wciyht by lho courts 
as lin aid in oallwlruihg slaluteB in tho absonco of pursull­
nive evidonce of a logJnlnlivo intont conlrary'to thoso 
C:CJlIII"tlOnLS (soo ~co!~!. v. ru!l!~,riOlo Coul'L, 2 Cal. Jd6l9, 639-
630 • 

lll-'coificlIlly, tim comment to 'Sccitioll 688, authored 
by lha California Law ncvisj,on Conimiasion. nt&tos, .. :1.11 part, 
ft8'followSI 

•••• Soc lion 608 formerly prOVided that, 
Um nlllllnor of levy of (J)wclition l.lhuuld bo 
the Oll1t\O lin that providod {or levy of lIttll(:h-
1I1tint. 1I0I'/(Wor, lho method of lovy proced\lros 
'for attachment havo boeli rovioed'. Sec Soo­
tiOIlS 4116.310-408.430. /!'or tho moat Pfll;"t, 
lhose procedures lIlso cont:.illUo prior law, 
hO\~ovoT., for at.lachment, SOIllO 1I011llcill:Ul'C ' 
mothoda of hl\1y have beol1 utU bell, t.o nvoi.d 
diuturblll1co of: a defendant's yoing busincss 
l~i~!. t,o judgmoltt. IIftor judY"lCnt, sobuTe 
b 1I IIIOr<lU[lprolJr.iato lueth(ld \~1.~~rC,l'r.9I1Qr.tY 
la in thci POII!;(JUllitlll of tho tlefcntlcnt, hClllOO, 
o1l1.ldJvinion (b) incorporato'J this method .by 
rcfctcnco t.o Scotion 4 BU. 320. • •• (ClltHoJ:nia 
Law Revision COhlnlission., )(QCOllllllcmllltioll ltc­
lnU Ilt,! to l>n~jud!JItlQnt Atlacfiii\cnt-(JJcc~f9r3), V:-ss'n :,r 0_. - - - . 

'Jthcrcforc. in viOl" of tho foregoJl19, \-10 cOlm.hldc 
t.hat 8ubclivisioll (b) or SecHon (iUa rOlJllircfl that tho levy 
or t.lll1gihlc per SOil til property ill tim posscallion of a j u<';,t­
lIIont oohlor llompl y "d th tho portion of Scotiont11W. 320 of 
t.he Code of Civill'roc:cdllrc that exprcIJaly' !~oquh:cs that 
levy htl scc:oulp1:lflhcd by the levyihY oHJ.c:or, takJI1Y ouoh 
property into hia cuatody. 

QUm;'j'lON NO. ~ . -----;-. ......--

111 Vl CM of tho conclIwioll rtltwitod ill Opinioll No. 
l.. ~10(lfJ 1I, lcvyill9 of:.ticcr \~ho lcvl('/J upon II 90il19 t.llwinc,!w 
))uraullilt to n ~Ir i t of (!):ccul iOIl Iwvc the lllll.hrJri ty to p) nc: e 
D k(Ocpor in ch(lJ:~IO oltho 1ilVClIlol:}' of lho yoillY hUl>il1cJ;s to 
bo loviod upon llS pl'ovi(lccl in j;ccUOI1 41J6.360 of the Code lIf 
C;lvJl l'X'OCCUUl:O. or ill lic relJuir.cu to tuke clwluaivc CUHtOtly 

. oC t.ho j nvenLor.y lllUl1cdl {Itel y, ellluo the huuillCWI.1, a11(1 
oompl.cto, hit; illv()tJt;ory for purpoao of 1I lillIe? 

• 
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'l1li ., . . 
.Ilullur-ablo HUUlllft II. Crl1Vcn ~ p ... - 137 

Ol>ltUON NO. 2 -----. -
II lavyiny officer \'/hu. lcvicil Ul)on a yoi"y bUJd.ncllu 

IJurlluant. tu 11 writ of Clxecution would he Iluthorhwd to l)lnce 
a kC'~lJCr all thu IJ1"clllil,le& of tbe ju(1gmcllt (tohtor's busincss 
for a lO-tlay l'tlriod' to take cUlltody of the busillCHS t If inven­
tury awl to r(lcai Ye· tho l'l"Oce(!ds fram ita nole, unless the 
jUt1Ylllcul creditor blid tho jUdgment delJtor Ilyroe· t.o hltAke on 
l.IHorllot.a disl,osiUon of tho property. ' 

hNAt,Y(llS NO. 2 
-~--.---

IUJ I'r(lvlously concluded (soe opinion' No. 1 und 
AnolylJ!s No.1), Ilubdivisioll (b) of SCCUOll bUD of t.ho CCltle 
of Civ.:l.1 rroccduro rCljuJ.J:cs that any levy upon tOll!Jihla 
('cr.sonol propert.y in the POlHlollldon of Il judylncnt dclJtor 
p\1l:'aullnt, to a \·,r!t of exocution ve Ilccolnplinhed by taking 
stleh prOl'Ol·ty .i.nto custody lUI pJ'ovic1ed tor in SeoUon 
409.320 of the Code or Civil.l'roc:ec1ure. 

l~h1l (! fleotion 488.320 doos not dElUne what col1-
st.!ttitos oustody, thcr(! j 11 novcrthe1tws eO!lEl lluthorit.y 
j mUcnUny that. custody 1Iy tI lllVyitl!J ofiicer mny. be nccom­

·lJHlIhedby the use ot Q keeper (setl N01nll(1 v. Nolnl1d, 44 
Cd. "1'1J. 2tl '/80, 783, ~ol..!.El.!: v. ~'.1J. sc-,i"'i;borou-gll Co., 73 
clIl. AlIP. 441. 450). . • 

III nc1dH:Jol1, tho California l.nw ltElvision Convnisl:dult 
cOlnmonL to SccUon 489.320 indicllt.os thot. custody mllY tnko 
lho fOl:/n of Iltorage or the usc of n kct'por (acc cnlifornia 
}./I\1 nCvilliclI1 Commission, !t0c:ommondnUoll.llchY!?5.!. ~~ ~toj!!(l(lll1C!ll.!:. 
Attllchllltlllt (!Jec. 1913), l). 803)., llnu;'fi11 VrcvloualY I"!Mcntcd, 
iiii(jlJu(,iiui'cntfl nrc accorded sl1bsLnnUnl Weight· by the co\'\I:"'~s 
lUJ An /lid in illtllrpretillg sLntuLcB (ace AlU,lYllb No.1) • 

Scotjon 40l1.3GO of the Code or Civil Pr.ooc!lUI:C 
establishoD . a VroCC<lUl"C whercby invcnlol'y of: G yolll':! buvi-
1101111 may bo levied upon, illo!uding the UIIO of 11 keeper. 

r.lJocHionlly, £lubtUvJuhm 'to) or that IlCCUoll 
l~ClJuJ.rcv, tho levying ofU ce): t:o IJlace 0. keeper" ill clu.ll:Uo tlf 
AIIICIl IJroj)cl'ly /:ur. a IJt,rim1 not to m:cccd J 0 dflYI1, tluL".ing 
\,Ih.t<:h time tho l'l'()C(!ct1/.'1 £l"om all snlea of ouch. ~.II\1cntory, 
\'lhich nJuot b(! for, cllsh or tho ClCJllivulcnL of callh, ara 

, 2:CIJI1J.I"(Hl to he uiven to tho kccl'or, \Iul(ws othOl"Hioo llutho­
l"i!1cd' by tho attaohing pluinLHr. : If tho tkftludl1nt dacll not 
oCl\laint to lIuch an nt-l.·nngoment .0"', in allY eVClnt, nt. Lor tho j 



, . 

\ ... 

. : . 

, , . 
lIollorablo Wi] Ham 1\. CJ~avcn' - p. ~ - U 7 . . • 

<..;..: .. "-'. 

oml of t.ho IO-day l-I0l"lod, tho lovyiny officer in roquired to 
t'bko uuuh prorJorty J.nto hiu exolusiva ()\"~tody' uJiloeif'somti 
othor dJ.ulloBitiall ill Il\~d" by tho partiau to tho GClUOn 
(subd •. ta), Soc. 488.360, C.C .... ).· '. '." ..... '.; 

'. 1\uCloJ:t1iJlyly, to tho oxt<mt that tho lJlaoclllCnt of 
ft keeper on tho l)TCmisell o£ " ju(1{JillClnt6C!bt;or i (j"hui.d.ilCSfl for 
It lO-do)' podod ttl l'oceivo ~'l'Occcds ,fr{!I\I.tbo"clll:l~~~"$P~ ot 
inventory pm:s\1Qltt to !laotion 4110.360 b G {orm of lovy by 
oustody, wo o,?Jlclu(}o that tI ,lovyilW.OUIc;qr.wIJo .lqv,la~, ,\1POIl 
n going' bUI).f n098 purm.lllllt to n wd t of exccut.i 011 would' be 
n,uthorbod to pIneo It JIt~epor for a 10-day padt,l(l g".~A;l,,,,,, 
prom,hofJ of tho j\td~Jlatlllt deblor' 0 b\1sJ,I1CSIJ, to ,'tako custody' 
of tI)ebUlllnclJl't s illvDutO)'y Il~ ttj rocc.i,ve·th~ t~)~(IQQ •• l~; {rom 
J.tlJ 1I111c, unless U('IdO other diuPlld Ubll of tho ))l:'Oporty .i s 
11)/l4~ by\<ho judgment groditor and ,tbe jUdglllOnt .. d.bfsc>r"i'>: 

.:JJ\I~ t'djb 

" 

Very tl~uly yoU'ru, ',' '! ," '. 

bhm 14-. GregOry' '. '!,,, 
'J,ogislat;!vo counsel. 

',.. ", _ •• Co," , ':'~". ~" .~.:- ,.,:~; 

~
. . ... /I' A:i' ;:' ~ ..... ,. -'ivt~ 

11)'.... . .... , .• ' " .'., ' """ ;,' J-n~ .. s tI. •. f4tU~balll . ..,." '-' , 
))cputyLpUiubU:,:,o, .PO,\1,II,(I~+ 

- _ -, ,'\. '.'"' -,-", 

" 

. . : . . 

~. . 

, " 

, ,. '" _ ... 

-;.-' ; 

"., 

. ,', 

. ': ",r' < 

. :~ t 

'-. ", 

• 
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CCP 1688 (PlOPOBlD AMnllCDT) 

t688 

(a) All IODd., cnatt.lI, molle,', or other propert" both real 

and p.r.aaal, or an, int.r •• t th.r.in, of 'be j~nt debtor, not 

.x"'t by 1_, and all propert, and riaht. of property le"ied upon 

under attacbMnt in the action, are .ubj .ct. tou.cution • 

. (b)"All property .ubject to ex.cution _jb. l.vied upon or 
- J' . . . • . . 

, rel .... dfroa 1...,. in like _nner •• like pro'~rty '.J be l .. ied 

UpOll' orrel .... d frOll attachllent, exc.pt that t.naibl. p.r.oul 

prop.rt, in the pO .... lionof the judpumt debtor .hall· atw.,. b. 

- . l .. i.d u,onin the_aer prodded by .... lea-4 •• dl8 .ubdiYuion (0). 

lotwith.tandina th. prOYi.ion. of Titl. 6.5 (claL ancioa with Section 

481.010), .enlo. on th. jud ...... t debtor of a cop, of the writ of 

execution .ball ba.da aither by per.oul deliYar, or b, Mil to 

the juclpant debtor .t the addre .. fumi.hed by the judpaat creditor. 

To 1...,. upon u, propert, or dabt owad to the judpant debtor which 

i •• ubject to execution but for which a .. thod of le., of att.ct.lnt 

i.not prCWida., the l..,.inl officer .hall .ena upon the p.r.on in 

po .... lion of .uch property or OWlq .uoh d.bt, or hil aant (l} a 

copy of the writ of nacution and (2) a notic. that .UGh property 

or debt iI l .. ied upon in pur.uaaa. of .UGh writ. 

(0) Pe!'lonal property. ca,abl. of lItbu.l 4tli"m. in the po •••• • 

lion oftha Jud .... t debtor. _.t be le"lad URO!l bx takiy .UGh 

property into cu.tody. When the p.r.oul prop.rty i. u •• d a. a 

dw.1linl •• ucb a. a hou •• trail.r. mobilebOlla. or boat. tba .... ,. 

to ba 1."ied upon by plactga a keeper in char,. of the property •• t ' 
s ) 

the ,ud!l!!!lt auditor' •• uau •. for at 1.ut two (2) day.. At the 

,I 



. . . .. 

, , 

SUltionof .. id p.riod the off1~.r, 'hill rnaov.it, occupant •• 

Illdtlk. the property into .xclulive cu.tody. unle" oth.r db­

polition 11 I.reedypon by ,th.jud .... ntcr.,ditor Ind jUdpnt d.btor. 

, .' Wh,nl, writ of execution 11 "levied uponpar,ona1 property of I fll'1a 
, ," , 

ortbu.tnell. other thin aonay (or I _tor vehicl. required to be 

rut'tered under . the Vehicl. Cod.). th. lnYit1l~lftc.r 'h.H~' upon 
- - - - " , - , , - "-:;: . .;...; ~ " 

,theel.ctloll .ad the in,truction. of, the juclpnt creditor I~dwith 

, ,tb~ ce •• nt of the jupnt debtor, pllc. I 2!erincbar,. of .uch 
.. , , :, " 

"rontt, for I two-day p.riod. Durinl .wh p.dod, the judpat 
,_ " ,,::_,,_ ',_ 4" '" -, , , _ ,_ ' _ __ ' ~:,~, __ . _, ' _ " ' 

" .debtOE .. 7 oontinue to OD.rlt. the fUll or bulin ••• It the judp!1'lt 
,' .. ,,,-<,~ ''---,' __ ,: '" '"'_~ ",- ' .. ~_ ' ,r " -:. ,; :-.-,', . . -, - '_, i~ - _"," __ .' 

d.btor'. own !!pan.e prOVided III '11e. Ire final and are lorcI.h 

,;,""'iIt"thf equivalent of CI.h. Porthe epo ••• · of'tltil e1Jbclly1lion, 

I!It!lant b,cback i. the e,ufo/lrntolcl.h,lent. 'Th.1evy:lna 

officer i. not lilble for eccaptinl ~t in th.. fora o~ I cllh 

equivalent. Th. erneed. CrOll III .Ile •• hell be ,bin to th. keeper 

for the purpo ••• of the 1.vy unle.a oth~ia. luthori •• db',tbe judi-

, .ant cr.ditor. At the concluaion of the p.riod duriy which the fll'1a 

or bu. in ... .., contlnue to. op.rlt.! the 1.vyin,. offiQer .hall tlka 

the ,roHr5, 1nt.d upon into .xcluatv. Qu.tod, unl ... oth.r dilpo-
~ --" 1 _," :- '-h' 'h' ,', ":"_~~' d:; 

.ition ia lar •• d Ul?O!l by th.judplmt creditor Ind jUdpent debtor. 
, - -'? ,; , , -" :,::- -

(d) !Ioept a. oth~i •• prOYicled by law: (1) A. I ,r.r.qui.it. 
- ,: ';:";, ,,~, ,.' .' 't-

to the perfor.anc. of I duty und.r thi. tttl., th. judj.ent or editor 
. ' - .' ~, - '-' - (" ','- ' - ' -":,, ,! '. ' ,-, ,- ,- : " , 

.haM deralt • ,. of ,IIOl\IT with the 1mina offic.r .ulficient to 
. _. .( '- - - - ,'- .. , - - ,-:, -', , ':' ',/ - -'-,: . 

pa, the oo.t. of p.rfol'lalftC. of the duty. (2) A,·aPr.reguiait. to 
, .,., " :- '-~ ':, . ~"; :-1 

the tlkly of po ••••• ion of property by the 1evyin, offic.r. whether 

bt keeper or otherwil •• th. judpnt creditor .hall d.poait with the 

, 1evyinl officer a ,UIl of 110ft.,. .ufficient to pay the _!penae. of 

taki. and keapiy •• fe1y t~! property fora period of not to .xceed 

r 



, ' 

. . . ... 

15 dar.. In th. tyept th. further cittption of th. property 18 
, , 

,.quir'd. the imin' oflie.r 'ball', frOll rtII!totl!!, .. 0 wrltt.n '\ 

4wpdup,09th',Ud."t endUor 2!' th. iwtp!ot or.ditor' •• ttorney 
. .. " . . I 

of tHud'u further'dapo.lh to ooyer .,t'-t.d 'pn, •• fOE period! 

pot to ,xc'!d 30 day!j the ..... nd .hall JJ. ,,",.d " proylded ln 

;8.0tl091011 01' bzdtpo!:l.tiDl .yoh notic. iq a po.t offiCe In. 

,.ltd m.10pe ... lint-cla'" .. il. po. tit •• prlpdd •• ddr .... d to 

the p;n~'o1t !hOl'it 11 'mtd at .ueh P.Ff09'. l"t kpo!m'o~fic' 
or elM' of r"ldanc.. Inth ... ent tbat th.1IOft1l .0 «I'nUd i. 

not pdd within the tw 'RecUt.d, in the ' ....... d., the l..a!iut.'offie.t 

,ball 1'.1 ... the prop.rtz tn the Mmer provlc1ed bz 8!otion 488.S60. 

~..<.!> until • levy, no property .ball b. ,ff.ct.d b1 ll1uance 

of • wrlt of .x.olatlon or It. d.11.,.1'1 to the 1 ... ,1"1 offlC!'r. 

('. (1) 10 1,.". .ball bind .n,. propert1fOr • lona.r p.rlod than 

on. "at frOll the dat. of the 1I.uapc. of the "Hutton, .. cept • 

'1,.". on th. lnt!l' •• t. or ~1.1m of helt., d .. i ..... or le..tt ... ln or 

to •••• t. of dec .... d p.r.on. r ... in1na in the hand. 'of' executor. or 

.dalnl.tr.tor. thereof prior to di.tribuUon and p.,...mt. ' Row..,er t 

.a.lia. executicm .. ,. b. illu.d on .dd jud.pftt .nel lwi.d on .a,. 

propert,. notex..,t" froa !UcutiOft. 

(.. W lotwith.t.ndtna .ubdid!1on Ca).no cau •• of .ction nor 

judpent ... uoh, nor licen!! h.u.d by thi! .tat!, to enl&8' ln .n,. 

bUda.lI, prof ... :l.on, or .CUdt1 •• hAll JJ.';'.ubject to 1,.".'01' .al • . , 
Oft' .xeoution. 

.. .... ,. 

-3-

.1 



'Iemorandum 77-15 404/301 

. i·- ;",' 

EXHIBIT 2 
:, ," 

Exception to Two-Day Keeper Requirement for Vehicle l!eguired, to 'be 

, ~gistered Under, the Vehicle 'Code Belonging to a, Qofng'Business 

The fourth'Sentence of subdivision '3"'Of former Section S42, pro­

viding for' a keeper 'levy on personal prope'rty of a going business, reads 

as fol'loWs,' 

Whenever a levy under attachment or execution shall be made on 
•• ;' . I '_ - - _ ",-

pers'onal property. other than money, or it vehicle required to be 
, , regiatered under the Vehicle Code belonging to a:, going concern, 

then ,the officer making the levy must, 1f the defendant consents, 
plac;'; a keeper in charge of said property levied upon, at plain­
tiff's expense", for at least two days, and ssid keeper's fees must 
be prepaldbt" the levying creditor. " ' 

The effect 0'( this provision has bee,n to eX,cept money and vehicles 

"required to be registered under the Vehicle Code" from 'the, requirement 

t", ,! that., if the jud~ent debtor consents, the personal property of a floing 

business must be levied upon by use of a keeper who pe~ts ~he business 

to continue to operate. The legislative history of this provision 

supports this interpretation. ~;o bills were introduced into the 1965 

,re.g~1.ar session of the Legislature to provide for a keepe,r levy on a 

'going' business in Section 542. (P rior to 1965, keeper provisions were 

located in Section 540.) The 'ft,rst b:Lll,A.,ll. 158, initial:J,y provided, 
: ," , 

in relevant part, as follows: 

Whenev,e,r ,a leVy under attach';"nt shall h,e made 'on pers,onal prop­
erty, 'other than money or a vehi,c1e req~ired to be registered under 
the Vehicle Code, belonging to '8 going concern, or when instructed 
to make 8 1evy under a writ of ~xecution:on such property by 
placing 8 keeper in charge thereof, then the officer; .. 

1" . . •... , I~' t: 

! 1" . 'r ; 

; i" j .. ' The second bill, A. B~ 1122, introduced a month later t provided as 

follows: 
i, 

Whenever a ,levy under attachment or executio'n' sha'll be made on 
personal pJroperty, other than money,: belonging to ,8 going concern 

-1-



. This' second bill was chaptered first (on May 18, 1965). 
" :( . 

The first bill, 

A.B. 158, was then amende~ (on May 20, 1965) to replace the quoted 

language with the language that was law until its repeal on December 31, 

1976. Prebably as a matter .of hasty amendment made te aveid chaptering 
t".-S'!.~. :. " i :,.; .,.-:< "'. ~.. • ': - -·:_.-T 

.out the previsToris of A.B. 1122, this amendment .of' May 20, 1965; errene-
. 'j;' .. ~~ -: ' " . ", .:.' ~. : -;. 

eusly placed a comma between "money" ;rid ';~r' ~ vehicle" where there was 

... ' -, norte in the'~ffrst Version .of A. B; 158 and emits the cemma' imme<\iately 

",.' befdre "beieYiging 'to a 'go'ing 'centern'" which' had appeared in beth A. B. 

158 and A. B. 1122. 

, T)lilj dI),terpl1etati<ln ·of .tlte legislative history .of these bills is 

.•.. c. suppdrted by ether seurces. The repert'of'the Cemmittl!eon Administra-

.' L; 

, .' ." " . .'-1 

tipn .o,f"Justice .~f the State Bar in 196~i' contain'S ,thl! foUo)ring remarks: 
- .,. 

A ;la,tJar enacted law (A.B. 157, 158; Ch. 558·, .6~4) ,$ponsered by the 
Marshals' [sic) Asseciation), funher amended Sec.tion 542, subd. (3) 
by excluding a "vehicle req'uired to be regis tered under the Vehicle 
Code" .. from the ,""eing.· bu"i,!e/l<6.4<eeper" preced\1re.· '.' [.46 Cal. St. B. 
J. 561 (1965).) 

• '" .,' 0', -; _~ "': . ,i'" . ;;"- , 

'!he ,Il.eview pf S.e.le,cte<!J.965.Cede Legislat,loIl prov11des the.cfellowing 

. ba~kgropnd:: .. 

1;. : 't .. 

. 'Under §S40,:when personal preperty,otner ·than 'money,' .of a 
going. C<lncern was attached and the attaching cr,editor posted ne 
bond, a period of two days would be given defendant before the 

',.",,' property' was taken inte· custody.' Dur'ing this pet':rdd'a'keeper was 
put. 1-n charge of the p·reperty, if; defe"dant conse'!ted •. ,1 Witkin, 
PROCEDURE 9 10 .' . , 

~!' . 

Not all levying officers interpreted §540 in the same way. 
Levyi'!g ej:t:.;I.~~rsin. SOLle .cpunties stepped pperatiens.ef the busi­
ness comp Ie te,1y .en placing a keeper in charge under§,540, even 

.. though the property I'o\]ld net ue moved to s terage. until two days 
, ):la<! passed. They believed §540 requ;Lred that the business net be 
. 'operated .once th~ keeper,was in c:harge. Levying .o,fficers in ether 
ceunties, including Los Angeles, permitted defendant to continue to 
operate fer at least twe days with a keeper in charge, but prehibi­
ted"credit' 'sales and" seized all cash preceeds ;of' opefation. 

The current amendments transfer the keeper provisions frem 
§S40 te §S42, which sets forth the procedure for attaching prep­
erty. See generally 1 {,itkin, PROCEDURE 904-908;'CALIFORNIA REME­

"'DIES FOR UNSECURED CREDITORS chap' 1 (Cal CEB 1957) ~ 
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Amended §542(3) specifies that whenever a levy under attach­
ment or execution is made on personal property, belonging to a 
going concern, other than money or a vehicle required to be regis­
tered under the Vehicle Code, the officer making the levy must, if 
the defendant consents, place a keeper in charge of the property 
levied on at plaintiff's expense for at least two days with the 
keeper's fees prepaid by the levying creditor. During this period 
the defendant may continue to operate in the ordinary course of 
business at his own expense provided all sales are for cash and the 
full proceeds are given to the keeper for the purposes of the levy 
unless the creditor authorizes another procedure. After expiration 
of the two-day period, the levying officer shall take the property 
into his immediate possession unless other disposition is made by 
the court or the parties to the action. 

Thl.s provision gives a defendant a chance to work out a set­
tlement or to post a bond in the "ase of an attachment. It also 
gives him an opportunity to avoid the serious damage that would 
result from closing dm<n his business, and thus may also sometimes 
benefit the attaching creditor. The provision for defendant oper­
ating at his own expense while the keeper is in charge means that 
any expenditures, including e~ployees' wages, must corne from funds 
other than those derived form sales of merchandise during the 
period. [Review of Selected 1965 Code Legislation 74-75 (Cal. 
Cont. Ed. Bar 1965).1 

Jackson in California Debt Collection Practice states that sub­

division 3 of Section 542 

now permits the attachment of a vehicle "required to be registered 
under the Vehicle Code" belonging to a going business without 
placing a keeper in charge .•.. It is now possible for the 
creditor to instruct the levying officer to levy on a vehicle and 
cash, as in a cash register, belonging to a going business, without 
use of a keeper. [E. Jackson, Cal~fornia Debt Collection Practice 
§ 9.57 (Cal. Cont. Ed. Bar 1968).] 

For additional authori ty, see 2 B. !-ii tki n, California Procedure 

Provisional Remedies § 172, fCt 15R1 (2d ed. 1970); Marshal's Manual of 

Procedure § 363 (J. Gillespie ed. rev. Sept. 17, 1965); Cal. State 

Sheriff's Ass'n, Civil Procedural Nanual §§ 7.58, 7.60 (rev. 1972, 

1974). 

We have discussed this matter "ith some levying officers. They 

report that in practice a vehicle of a going business which, for ex­

ample, is used to make deliveries, IDay be levied upon by a keeper, but 

the keeper would ride along when the vehicle leaves the business pre­

mises unless the parties agreed othe~ise. 
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12/774 

STAFF DRAFT 

RECOMMENDATION 

relating to 

'USE OF KEEPER PURSUANT Tei WRIT OFjtXECUTION 

BACKGROUND 

Under hoth existing and prior law, 'the provisions for the manner of 
.'. - -',' . 

levying on property pursuant to a '"ri t, of execution incorporate the 

procedures applicable to levies under a writ of attachment, subject to 

a few exceptions. Prior to January 1, 1977, Section 688, applicable to 

leviea pursuant to a writ of execution, provided in relevant part as 

follows: 

Shares and interests in any corporation or company, and debts and 
credits, and all other property, both real and personal, or any 
interest in either real or personal property, snd all other prop­
er.ty. not capable of manual delivery, may be levied upon or released 
from levy in like manner as like property may be attached or 
released from attachment . 

This provision incorporates the mandatory two-day keeper provisions of 

subdivision 3 of former Section 542 which read as follows: 

3. Personal property, capable of manual delivery, in the pos­
session of the defendant, must be attached by taking it into cus­
tody. When the personal property is used,as a dwelling, such as a 
housetrailer, mobilehome, or boat" the same is, to be attached by 
placing a keeper in charge of th.e property, 'at plaintiff' s expense, 
for at least two (2) days. At the expiration of said period the 
ofUcer shall remove its occupants, and take the property into his 
immediate custody, unless other disposition is made by the court or 
'the' parties' to the ac tion. Hhenever 'a levY under 'attachment or 
execution shall be made on personal property, other than,money, or 
a vehicle required to be rer,istered under the Vehicle Code belong­
irig to a going concern', then the officer mllking the levy must, if 
the defendant consents, place a keeper in charge of said property 
levied upon, at plaintiff's expense, for at least two days, and 
said keeper's fees must be prepaid by the levying creditor. During 
said period defendant may continue to operate in the ordinary 
course of business at his own expense provided all sales are for 
cash and the full proceeds are given to the keeper for the purposes 
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of the levy unless otherwise authorized by the creditor. After the 
expiration of said two days the sheriff, constable, or marshal 
shall take said property into his immediate possession unless other 
disposition is made by the court or the parties to the action. 

When the Attachment Law became operative on January I, 1977, Sec­

tion 688 was revised to read,· in relevant part, as follows: 

All property subject to execution may be levied upon or released 
from levy in like manner as like property may be levied upon or 
released from attachment, except that tangible personal property in 
the possession of the judgment debtor shall always be levied upon 
in the manner provided by Section 488.320. 

The incorporation of Section 488.320 of the Attachment Law by Section 

688(b) has led to confusion. Section 488.320, which provides a general 

rule for levying on. tangible personal property in the hands of a defend­

ant pursuant to a writ of attachment, reads in relevant part as follows: 

488.320. (a) Except as otherwise provided by this article, to 
attach tangible personal ·propertyin the posseSSion of the defend­
ant, the levying officer shall take such property into custody. 

The effect of the incorporation of Section 488.320 is that ·tangible 

personal property in the possession of the judgment debtor is required 

to be taken into custody when levied upon pursuant to a writ of exe­

cution. Section 488.045 provides for the manner of taking into custody: 

488.045. Except as otherwise provided by statute, where a 
levying officer is directed to take property into custody, he may 
do so either by removing the property to a place of safekeeping or 
by installing a keeper. 

Neither Section 4A8.045 nor Section 488.320 explicitly authorize 

the keeper to permit the operation of a ,gOing business or. require the 

keeper to permit the occupants of personal property used as a dwe lling 

to remain in possession for at least two days. Although subdivision (a) 

-2-



qf Sectt9n 488.360 1 p~ovides for a keeper levy on inventory of a going 

buS:l,n<las,qr on farlllproducts pursuant to a writ of attachment, this 

provision is not incorporated by subdivision (b) of Section 688. 

13rror..:rly conA-trued C$. the lalr no longer authori~es the use -of a 

keeper to permit the operation of a going business after jud~ent or to 

permit the occupants of personal Property used as a dwelling to remain 

in possession for at least ',tT.1'i1 <lays., Ltbersl,ly construed, the law may 

be interpreted to permit use of ,a keeper fo~ a two-'day period (as under 

former law relat,tng to 'levies on'a going busi:nessor personal property 

used as a dwelling)" for a ,lQ.,.(jay period (as, provided in the ,At,tachment 

Law for a levy "on inventory of a going business or farm 'products), or 

for some other period agreed upon by the pSI'ties. 

RECOMMENDATION, 

Legf'slat'ion' is needed 'to achieve a resolution of the problems aris­

ing from the relation between the pro',isions discussed sbove. The vari­

ation in interpretation of the law pertaining to the use of keepers re­

sults in a lack of uniformity in the procedures followed in different 

counties. An interpretation that precludes the use of keepers operates 

to the detriment of judgment debtors by depriving them of a grace period 

1. Subdivision (a) of Section 488.360 provides as follows: 

(a) To attach farm products or inventory of a going busi­
ness, if the defendant consents, the levying officer shall 
place a keeper in charge of such property for a period not to 
exceed 10 days. During such period, the defp.ndant may con­
tinue to operate his farm or business at his own expense pro­
vided all sales are final and are for cash or the equivalent 
of cash. For the purposes of this subdivision, payment by 
check shall be deemed the equivalent of a cash payment. The 
levying officer shall incur no liability for accepting payment 
in the form of a cash equivalent. The proceeds from all sales 
shall be given to the keeper for the purposes of the levy 
unless otherwise authorized by the plaintiff. If the defend­
ant does not consent or, in any event, after the end of such 
10-day period, the levying officer shall take such property 
into his exclusive custody unless other disposition is made by 
the psrties to the action. At the time of levy or promptly 
thereafter, the levying officer shall serve the defendant with 
a copy of the writ and the notice of attachment. 
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.within which to settle the debt or work out some arrangement with the 

judgment creditor. The elimination of ,a grace period is also detri­

mental to the interests of the judgment creditor who prefers a voluntary 

arrangement to the less efficient and more costly remedy of levy and 

sale. An interpretation that requires levy by use of a keeper for a 

lengthy period of time is detrimental to both judgment creditors and 

judgment debtors because of the ~onsiderable expense involved. 

The Commission recommends that the essential features of the law in 

existence ·before January I, 1977, pertaining to the use of keepers to 

levy on personal property of a going business and personal property used 

as a dwelling, be restored, except that the keeper should be authorized, 

consistent with Section 488.360(a) in the Attachment Law, to accept 

payment in the form of a check, as well as in cash. In order to resolve 

the uncertainty in this area st the earliest possible time, the proposed 

legislation would take effect immediately upon ,enactment. 
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PROPOSED LEGISLATiON 

The Commhdon t s recommendation would be effectuated by enllctmellt 

of the following 11II!al!ure: 

An act to amend Section 688 of the Code of Civil Procedure. r,,­

biting to enforce"",nt of judgments, and declaring the urgency thereof. 

to take effect immediately. 

sReTtON I. SectIon 688 of the Code of Civil Prccedure is amended 

to reed: 

~688:J 
<a) All gouda 1 chaUeb. montY14 nr (}thl~r ptrtperty. both reo} lind pt>t ... 

Bonal, or ai1.Y Interest thvfeln. pI ill", judgmt!nt debtor, tlot t'xempt hy 
law, Bod all prcperl)' and rtlf.ht~ elf pr(lp('rty tevit~d UrtOn under attach~ 
ment In the adlon, aM! ,ubJ.ct. to .,,,ru!;"n. 

(b) AU prnperty Aubi"'!. t" l'Xeeulioll mAY be levied UP"" or tf,lpa'pd 
from I"'r .ID like m&Mor It" like ~'rQpett.v ",~y be l.nod UPOll nr rrh'R.ed 
from attachment, ex(:t"pt thAt tnr.p'ih!p r~nutla) J)rOpt~rt,)' in tht> I'0titiflf'!~ 
don of the Judjfrn .. nt dd;i"r .hoil "Iway. hi, l.vit,d upon In the manner 

pl'oVJ~ed by Ho.I! .... 4~~.8a!l. .!,llbdl vidon ish N"I.wilhAt"ndin~ Ihe J,r«vhi"n, of 
6,6 (cl.)mmlmdt!f( with ::.JU'tjr'll :HH,fllOL !!~rv!c(' on the judgnloLl dr-blor 
or A ('DrY or t.hf' writ of f-tt-'futiotf ~'l-han I.w rtwde (·Hhn hy Jlf!-~'~wlal rlf'-
!fv{'ry j,f hy mail ttl thi" jllt:ig!'r1rr(( ~h~Uur Ht thr aodrru,\'l f\ltfli.~rH'd hy the, 
jutfgmNrt credfter, Tu !{'Y,\: tlpC1n lillY property or rtrbt O\l;trti ttl th(\ junK 
mfmt df'"btor whki-l f:. f!~!hj;'d ~11 px.-'('ution but for whkh II rnd.hon /If 
ft'vy of .Qt~dlttWllt- l!1i nl)l pr(1vld~d, the ihyillg urfku <::li.ul1 Kt'fYi: Hl'PII 

Ou' p~.r!HHl In 1J(;.~~t'w~i'Hl {of .;'111 h pn;!rt'f'tj ur O"\'''l)l' '-tu('h d!,h!, t)l' hi~ 

agent (1) a copy flf HH' wdl Iff ,J;E.I..'.,:u(irJn lind f2, -It Jwtitt, that such 
}lI·nl.i(~rty ur df.-Lt i~ k'lkd "1';'11 iii r:('~'fl.tPUWl' ~)f t'll:d. wnt. 

ill. Tangible .pi!.!~onli1 .i'.!.~lP_Ht:x .Y-,lEE E()~8e8~:t..<?.n. of the ~~nt 

debto,r .!!.h!!1.! 1>'" levied !!r,~! .~L .takl.nJi. !'''''~h. l',op"r"!y it1t~ ~o.!LY..,_ 

Except. ae "t~rwbe provtded!,,! .~.J1...{!!' !'.!1.b.<l . .h.'lhio!\..1_ where ."l. levy1?"g 

officer !! directed .t.P. .~ak.'! l'!!]J."rty .!.!'<..t5l ~_t..".'!.Y.J.. ..the levyin1\',!Jj£~ 

may do !£ .!:i the! Ex re,!!,,?'lin..E . ..t.te. prop!'Ltx .~2 .~. ili~ of .,:sfekeeP.ing 5'1 

Ex iMtal1in..a !!. !tee'pe~ !,etllonl!} l'!~1'Hl1. th!i! ill !tBed aa ~ ~weJJ1.!'J!..L 

~ .!! .! 1L~':!!!..~trst1er.J .. ~bil "'.llo_m.'!:l, or ve~Bel, shall be levied upon!>y. 

pledn.!! .! keepe.!: in ~!Jl!, of, .!J1.!' PJ'5'1'(~r..tJ.i. at the l!1~nt credlJ:..ort~ 

expense, fo..! !!!.leIlBt, .~ day!!.,. ~t .tb!!. expiration of. Buch .l'.eriod, ,the. 

levyinj s0'fice.!. shall .ramo'l" th!!,,(:cupllntB lind take exc1udve E.!I!!..t.~dl of 

the personal ~m .used !"~ . .!'. ~w~l1ir1iJ. unle8,! .2!,h.!!. ~h'podt.:!-2.!' .1!' 
made 1'1 the !::£.'!.!l £!. !lIned upon Ex. the. ~ment creditor and the. 
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Judgment d"'jJtcr. 11 the. ~!lme!lt, deb_to!: £'::.l1.!!."tE1.. personal .PI21'..!'I...U'. of 

!" ~ business ,{other than, .!I'0n~ E! !l. ~.Eic1e required to be !!',&J~,­
.!..ere~ ,mder th!: Vehicle Codtl shall E~ le_~}ed upon 1>1 p1ac~.!'.& .~ .\IN>l'_~,r 

1.11 charge ~!. such l!roper ty I .'!!. th~ j ud~'1t ,creditor's. !!".E!'.nse I .f.~L.".!:. 

least ~ dll~ During!!.'±£h period-L th!!, judgment debtor mllY S!:!!!-

tin.!!! !E. operste in t~e ordinary Sgur~1! of business ~.!. tl~ judgment 

debtor' 8 expense provided that, all saleR !!:£ .!.!E.!l and ~ .!£!. £!!!'h £E 

the .~ivalent of £!IllJ.!.!. For !'!-~ ~~!!.!'. of thh, ,8ubdivieion, payment .~ 

check ~ the equivalent pf £1I8h P!\.l'.!!!!'!I_t-!'.. ,The levying officer H! !l.-o.!:. 
l.iable for: .!Iccept1ng p!1..ment:. _~.'.'. the l£!:!,!of .!'1. caAh !S!Iival£nt. The 

proceeds from all sale.!. ahall be given to th!'. ke.!'per for the Eur.l1E~ of 

!pit levy unles~ otherwise ~uthorized Ez th~ judgmen~ credi~ At the 

Eonc1uBion of the period duri.!!Jl. which the buoine88 .11!&. continue to 

",perlite, the .ll'Vying officer .. hall tllk~!.he r.ropertl into exc1udve 

~~jlody unl~ other dispo!!}tion _h !,!!!de ,~ the ~ g! agreed ~'£!1. !!.t 
the judgment creditor !lnci .I:!!! judgment. de~.!.£!.,-

~ {-J ill Until.\{ h:'vYt no profw;1-·y S!t~lJl [){" ;'Ifrrdt'd hI' 1!-4.I'IIHlIHT of II \l,Tit 

of expc-uUon or Hill ~('li'\!fry t~J thl" ]f'\'vinv. nffir'i'f. 

'II- ~.~ i!1 No lt~vy IIh.Rli hind lltl)' j)roJ:~·r1..r ffll' " ionKl'f jl(Jn,)ti thaI] tHlp 'ff'n~' 
from the date (If Lh~> i!'!fltlflnCtJ uf the f-.,;r'l';Jtion, ~xct:'pt a levy 01\ tht' in­
V'rp~t~ for claims of heir',"'. d!I,-i~f'f'~~, or inl:atp(,s in HI' to HHS~II:-1 vf dpr{,-R~f'd 
fH'r,<1rmlil nrnuini~ll.:' irl thl' tlJtlldp.: ~,f fU'Clltot"l: .or B.drnirli.~trllt.ws then-of 
pdnr to dJR!rihl.ltion !lml paynH'f1t. TtOWI'\'Pt. all UliH9 j-'xniltlol1 nwy 1)(' 
i~~uf"d on [,/110 judgrm'nt iHlif I(·vihf fiJi IHly !Ji'1PN'ty not f':H~mpt frum 
P):(!-('lIthm. 

<1f ~.1 ill Nl)twith."IitandillV Huhdi"j!-'lIol! (a i, Hi) ~'aU'it' of IIrt.ioll 1001' judg­
tnf'nt Il.~ !,;lIi"h, n~lr !if'PJ1M' t:,,;,'w~'d b:'l thi:: ~t.f1tj~ !o {'n.llRI{E" in any bUHines'1, 
profel!l;lIIimt, or ~divHy ... :~hull 111' !'lHhjl'ct_ to It'vy Qr ~ult· 011 I--'Xt'Clltinn. 

<ff ~I~ ill. V\,rhf'n a ch{'dL d.'aH, metlt'-y ONIl"l'. or fjthl:f ordf1 r for th€' withdrawst 
of tnntlt'.;' from It hnnkillp {'Orf\(H'atfoll ~.r m~f;I'_I(:illtwn, thl' Unih'fl Stat~'p:. any 
(l!tnte. or an..,' pl(b!ic entity- within on}' ~tah·. p-tiYdblfl to th€:' def~'ndRnt 011 d~·~ 
mand, rmnr;'\ into lht, plJ~r-!uHllnn ot' H ~(>\"Y!ng offic!'1' undrT H w!'it of e'lt.'('u· 
tion, 1 he prrwi..-hm~ or :--:'t'd iorl .t.H~JI2U Rtf' apptknble. 



Comment. The amendment of subdivision (b) of Section 688 is tech­

nical. The first sentence of new subdivision (c) continues the applica­

bility after judgment' ·of the gene·ral rule that tangible·'personal prop­

erty in the possession of the judgment debtor is levied upon by .taking 

it into custody which was formerly incorporated by the·reference in sub­

diviaon (b) of Section 688 to Section 488.320;. The second sentence of 

new subdivision (c), which provides for the'··levyirig officer's . discretion 

in the manner of taking custody, is 'comparable to Section 488.045 

applicable to custody under an attachment levy •.. The third and fourth 

sentences of new subdivison (c) pertaining to a levy on personal prop­

erty used as a dwelling continue the second and third sentences of 

subdivision 3 of former Section 542 (as in effect on December 31, 1976). 

The fifth, sixth, ninth, and tenth sentences of new subdivision (c) of 

Section 688 continue the substance of the fourth, fifth, and sixth 

sentences of subdivision 3 of former Section 542 (as in effect on 

December 31, 1976). The provision in the fourth sentence of subdivision 

3 of former Section 542 requiring prepayment of the keeper's fees by the 

judgment creditor has not been continued in new subdivision (c) of 

Section 688 because it was surplus in view of the general provisions for 

prepayment of fees. See Govt. Code §§ 6100, 24350.5. The seventh and 

eighth sentences of new subdivision (c) of Section 688 are comparable to 

a portion of subdivision (a) of Section 488.360 (attachment levy on farm 

products and inventory of going business) and change former Section 542 

by permitting payment in the form of a check. 

Subdivisions of Section 688 formerly designated (c)-(f) have been 

renumbered as subdivisions (d)-(g). 

SEC. 2. This act is an urgency statute necessary for the immediate 

preservation of the public peace, health, or safety within the meaning 

of Article IV of the Conatitution and shall go into immediate effect. 

The facts constituting such necessity are: 

An amendment of Section 688 of the Code of Civil Procedure which 

became operative on January 1, 1977, has created uncertainty as to 

whether personal property of a going business levied on pursuant to a 

writ of execution must, if the judgment debtor consents, be levied upon 
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by placing a keeper in charge of the property levied upon for a limited 

period of time. Because this uncertainty is likely to. lead to a lack of 

uniformity in the procedures followed in the various counties and may 

operate to the detriment of judgment debtors by depriving them of a 

grace period within which to work out some arrangement with the judgment 

·cr·ed:ltor which will avoid seizure of the property of the business, it is 

necessary that this act take effect immediately. 

j -. 
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