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Memorandum 77-15
Subject: Study 39,160 - Attachment {(Use of Keeper on Execution)

At the February meeting, the Commission directed the staff to draft
a bill with an urgency clause for introduction in this session of the
Legislature to restore the former law concerning the use of a keeper to
levy on a going business. A staff draft of a recommendation to ac-
complish thils purpose is attached to this memorandum. The draft recom-
mendation would restore the essential features of the law in existence
before January 1, 1977. Hence, the use of the keeper would be mandatory
(except for a levy on money or certain vehicles or if the debtor does
not consent), whereas in the draft of the enforcement of judgments law
it was proposed to make the keeper optional (see Section 703.330 in
draft attached to Memorandum 77-3). The need for prompt action on this
matter is emphasized by the letter from Captain Martin LeFevre of the
Santa Clara County Sheriff’'s Department, attached as Exhibit 1., Note
also the Legislative Counsel's opinion attached to Captain LeFevre's
letter. The Commission alsoc requested the staff to further research the
effect of the reference to "a vehicle required to be registered under
the Vehicle Code.” Additional research confirms that the staff's
conclusion that both money and certafn vehicles were excepted from the
keeper requirement. The background information on this matter is pre-

sented In Exhibit 2.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



" Memorandum 77«15
EXHIBIT 1

Qalifornis State Sheriffs’ Assnriation

" Orgenization Pounided by the Sheriffe in 1994

yebrulry 2, 1977

John H. n-Hbulli, Executive Secretary
- California Law Revision Commission
- . Stanford Law School » 3

- Stanford, California 9430

" RE:. - URGENTY REQUEST - CCP $688 REVISION
Dear Mr, DeMoully:

. Our Committes respectfully requests.the Commission's early,
» g;gcnt consideration ofwgropoling an urgency amendment to
CCP §688 during early 1977, : 3

~ -As.you are no doubt aware, our Committes's primary goal is to
S Qﬁtlblilh a uniformity of procedures amongst the several
sheriffs' civil offices throughout the state, In attempting to

accomplish this goal in regard to the recently eanacted CCP 3688
and relevant attschment sections, particularly cCP $488.320, it
quickly bacame niplrnnt that even amongst our own members there
vere differ views of just how to precesd. We subsequently
discovered diIfering views being taken by county counsels or

. district attorneys coumseling eheriffs and likewise amongst

. constables and marghals, : : :

We believe that the enforcement of judgments against a judgment
debtor's going business is & significast step for both the debtor
-and: the creditor, deserving of very careful consideration of the
legal and moral rights of each. Particularly noteworthy in this
regard is the removal of any two (zg-day-"grnce period" afforded
the debtor with the repeal of CCP §542, subd. 3. -

 In reyiewing the new CCP 8688 and Commission Comments, CCP §8488.320,
488,045, and after discussions with Commission staff members, we
believe this area may not have been given sufficient consideration,
to the detriment of both creditors and debtors. Clearly, the
Committes members' experiences of many years indicate that almost
every going business seizure under the 2 day "grace period" .
approach under former CCP $§542, subd. ‘3 resulted in some form of *
resolution within the 2 days, which resulted in a withdrawal of
the seizure levy. Although the Committee has no hard statistics,

. we.believe it conservatively fair to suggest the number resolved
exceeded 99% of such seizure levies.: e g '

Durry, President WiILLIAM B. EvANS, Jr., Fiest Vice-President Duant H. Lowe, Second Vice-President

an Diego Cosmty Sheriff, Momo County © Shertff, Sacramento County
JAMES W. CAMERON, Setgeant-At-Arms -, MIGHAEL N. CANUS, Secretaty-Treasurer
Sheriff, Yolo County ; DL Sheriff, San Joaguin County

RICHAKD C. DINKELSPIEL. General Counsel , -



Mr, John H. DeMoully
February 2, 1977

In attempt to establish s uniform procedures approach to
applying the new laws, wa have ended up with approaches rang-
ing from continuing to apply & 2 day "grace period" to spply-
ing a 10 day "grace period' as if under attachment, to an
immediate meizure-closurs with no grace period. Aithuu‘h

most levying officers seem to favor some "grace period,” even
they and their counsels have soma ressrvation about doin 30
since CCP §542, subd. 3} was repealed snd the Commission nts
to the new CCP $688 seem to clearly limit the manner of levy

to a seigurs under CCP $488,320, without definitively providing
for any "grace period." A lipiili’iﬁiﬁﬂty appears to sxist

& st colleaction attorneys and l!;ncillj with an apparent

tren fnvori:ﬁ & "'grace period." e San Diego County Bheriff's
nezlrennnt. :uu;g their local assemblyman, requested u legis-
lative counsel’s opinion, a copy of which is included.

The Commission's obvious expansion of an attacimsnt seizure
lav{‘fran a 2 day “grace pariod" to a 10 day "'grace period”
implies a continuing and expanded conocern for the parson whoss
‘business is to bs seized, We can only conciude that this same
kind of concern reasonably exists for the business person who
is a judgment dabtor, albeit for a substantially lesser period
in view of the fact that the debt has baen reduced to ju t.

. Naturally, tha interests of the -creditor should be protected.

vaiounl; the Comaission Staff has recognized the problem out- .
1ined: (#39.160, Memo 77-1, pp. 5 and $39.200, Memo 77-3 By a0
and the Januvary 20, 1977 tentatival recommended new cch 03.530,
702,270), however our Committee: believes ‘the inconsistencies in
‘application of the present CCP $8688, 488,320 are such that cor-
rective action should be taken now, rather than waiting for

passage of the total enforcement of judgments packags.

We have taken the liberty of attaching a suggested revision of
-the current CCP §688 for your conlidtrntion;"‘t essentially
sncompasses the substance of the proposed CCP $§703.330, 702,270,
We have also proposed the 2 day keeper ulas;-on-g.rannq_ propsrty
used as a dwelling as contained in prior CCP $§542.

Again, we belisve this ¢ ¢ is of significance and deserving of

. uifcncy-conlidnratton, and thank you for your past snd continuing
w

Lin;nuol to give consideration to our-og;;dntioql.

Very ¢

MARTIN H. LePEVRE, Sheriff's Captain

- County of Santa Clara -
Vice~Chairman qf co-ntttoq _ _
- mk’ - encls, | - - o ,{_-M*Tp-» )

" Refer reply to: P,0.Box 28, San Joss, CA 95103
T (hoBy 299-d4s0” T T

-
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Subdivision {I) 0£ Section 680 of tho Code of

‘Cinil Prooedure '};nrov:l,r}ma. in part, as {ollowns

"GHY, R

(1} ALl proporty subicot Lo exceution
may ho lovied upon or reloabsoed. Lrow lovy ia
like mapner as liko propoxty may be lovied
upoh or roelessed from altachmeat, oxcepi

- that tangibla persunal property in the
posseseion of tie Judgment dehtox shall

adways e lovied vpon' in: the manner pro-

Vidod by Scelion 408;320.7 4 o .

I )

S A% &% eaehnsis added,)

Do tho forcyvitg pruvisions mandate that a lovy,

pursvant to execution, upon tangible porsonal propoexty in
Sthe pusseasion of the Judgment debtor be made 3n the man- .

cpor exproessly preserihed by Scetion 488.320 of the Code of

Sgivd) Procedure, notwithotanding tho fact that Leetion

ABL, 320 itself containg provisions recounizilg ab excep-

tion to tho wannor of lovy proseribed. therein?

h
»



Hunurnblhiﬂilliam A. Craven - 1, 2-;'#17

COPINIOR MO, 1

Yho provisions of subdivision (b) of Scction 688
of tho Code of Civil Procedure in guostion reguire that any
levy uwpon tanyible personal property in the possussion of
tho judgument debtor be mady in accordanco with the mannor
of lovy presoribed In Bection 488,320 of the Code of Civil
Procedure, i.e., taking properiy into thoe custody of the
levying vificor, notwithetending the fact that Bection
488,320 itself contalneg provisiovns recognizing an excepe
tion to the nto1nmantiunud mannex of lovy..

ANALYS1S MO, 1
Section 488,320 of the Codo of Civil Procedure
provides, in part, os followss

“ABH.320, (nl Bxcept an othemwxuc Y
vided by this artiocle, to at{achi tangible
porsonal proporiy in the pussession of Lhe
dofendant, the levying officer shall Lako
uuch property into covstody. o

* & 4V (pnphasis added.)

‘Insofar ab Scetion 680 provides that Lho manner of
lovy upon perponal property in the possession of -a judgment °
deblor pursuant to an oxeccoution must be in the manner pro-
vided by Section 488,320, the question ariscs whether thia
incoyporation of the latter scctionts provisions in intonded
to incorporate the whole of such latter section, including
tho clause limiting ils operation, or mcruly tho exprous.
pIUVisiOhu chuiring levy by custody.

t'e are of tho opinion that insofar ap Beotion 688
limite tho manner of lovy upon tanyible personal proporty in
tho. puasession of the judunwent debtor to thet expreanly pro-

vidod for in Soection 488,320, it was not intended that Scction

688 incorpoxate any alternative method of levy which would be
authorized undor the excoption contained in Secetion 488.320.

: © - ¥ncresching thin conclusion, wo note that tha
California Law Commission, the body that anthored Section
480,320 and roviscd Secliion 6UB ap a part of draliting a
now projudgiant attachmont law {or Californin, comwented
“that the provisiona of saction 60 were Lo ba interpreted
- 4n such manner .

R



Honorable william A, Craven - p. 3 - §17

while such comments are not determinative, they
are heverthelesn sccordod substantial weiyht by Lho courts
as an aid in vonstruing stalutes in the absonce of pursua-
pive evidencoe of a leyiplative intent conirary to Lhose
'tommean {soe Keeler v, fupurior Courl, 2 Cal, 3d 619, 639-

630}. T

Bpeeifically, Lhe comment to Scction 688, authored
by the California Law Rcviniun Cummisaion, ntates, in part,
ag follows:

*ess Beclion cU8 formnrly prnvided that .
thoe manncr of levy of execution should bo
- the sane an that provided {for levy of attache
© ent.  However, the method of levy procedures
for attachment have bhoen reviged. See Sce-
tions 488.310-488.430,. PFox tho most part,
these procedures also continuo plicr-law3
hovever, for altachment, some nonscizure
methods of levy have been utildized Lo avoid
disturbance of a defondant's yoing busincss
prior to judquent. aAfter judyment, selzure
is a wmore appropriate method wlicre property
ig in the possension of the defendenty hence,
subdivision (b) incorporates this method by
reference Lo Seetion 48B.320. ... {(Catifornia
Law Revision Conmission, Recowwmewmlation Re~
lating tu Prejuduyment Attachmcnt {Deo. 1973),

bf’ﬁ‘ )

rherefore, in view of the forcyoing, wo conclude
that subdivision (b)) of Section 6U8 requires that tha levy
of tangible personal property in the possesstion of a jouj=
nent debtor comply wiih the portion of Section 488.320 of
thoe Code of Civil Procedure that expressly roguires that
Jovy be accomplished by the levying ufiimcr ‘taking such
properity into his custody,

DULSTION NO. 7

In view of the LOHLlﬂﬂlon 1nnchnd in Opinion Ro.
:J, dool a levying officer who levies upon a going busincus
- pursuant to a writ of cxcecution have the aulhority to place
a keeper in oharge of the inventory of {he yoing business to
be leviod upon as provided in Section 488.360 of the Code of
Civi) Procedure, or is he reguired to take exclusive cuslody
.of the inventory imeedistely, uvlone the busincss, and
completo his inventory for purpose of a snlc?



L] ™
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L Monorable villldam A, Craven - po 4 - §37

- OPINION NO. 2

A levying officer who levies upon a going busninens
purgvant to a writ of oxecution would be authorized to place
8 koeeper on the prewises of the Jjudgment debltor's business
for s 10-day period to take cusiody of the business's inven-
tory and to receive tho procceds from its sale, unless the
Judyment creditor and tho judgment debtor agree. to nake an
sltornate disposition of tho properiy. '

ANALYELE NO, 2

el

' hy previously concluded (see Opinion No. 1 and
Analyusis No. 1), subdivision (b) of Scetion 688 of the Code
of Civil Proccdure reguires that any levy upon tangible
personal property in the possension of o judgiment deblor
pursuant. to a writ of exccution be accomplished by toking
such property inte custody as provided for in Section
488.320 of the Code of Civil. I'rocodure.

While Gection 488,320 does not define what con-
stitules custudy, thoere is poevertheless case anthority
Indicating that vustody by & levying officer may be accom-
plished by the use of a keeper (seo Nolamd v. Noland, 44

Cal, Mpp. 2d 780, 783; Colver v. W.B, Scurborough Co., 73
Cal. App. 411,7450}. : . _

In addition, tho California Law Revision Commission
comment to Beoutdoun 488,320 indicatoes that custody may Lake
the form of storage or the use of a kecoper (sce California
law Revision Commission, Recommondation Relsting to Prejudginent
Attachient (bec. 1973), p. 803), and, ap previounuly IrAicated,
such comnpntes nre accorded substantial weight by the couris
ap an ald in interpreting statutos {sce Analysis No. 1),

Seotion 488,360 of the Code of Civil Pruccdure
establishos o procedure vhereby lnventory of a ygoing bmui-
noss may be levied uvpon, inoluding the use of a keeper.

fpecifically, subdivision {a} of that section
royuires. the levying offjicer to place a keeper-in churgo of .
auch projperty for a period not to exceod JO days, during
vhich time the procceds L[rom all sales of such. inventory,
vwhich must be for. cashi or the egudvalent of canh, are
reguired to be given to the kcoepor, unless othorwise authoe
riged by the attoebing plaintiff. : If the defendant does nol
concent to such an atrangoment .or, in any event, after the -



‘ Nlonorablo @illinm.h. Craven -~ p. .5 - K17

ond of tho l0-~day poriod, the levyiny officer in roguired to
- tako puch property inte his exolusive cupstody unloss Boma
othor disposition is made by tho purtinu to Lha nchon ,
(E“Ml {a), BBU; 488. 350, C.CoP. )5 ”

hocordingly, to the oxtent that tho placepent of
a Lnuper on tha premises of a judgment debtor!s buniness for
a 10-day period to roceive procceds fyom tha "cosh? sple of
inventory pursuant to feotion 486.360 is & form of lovy by
custody, wo conclude that a levying officgr . who leviey.ypon
)] goiug buniness pursvent Lo o writ of execution would ba
aulhorizod to place a koeper for a 10-day period.on: Ahe.
promises of Lhe judgmont dobtor's. business. to:-take custody
of the busincsp's. inveniory and tov rovedve the proooeds: from
$ts pale, unless sowe other dispusition of the property is
made by the judgment vroditer and the Jjudgmont.debitors ::

“Very truly yours, ©oGo .

B]‘Un ml Gfﬂ(jﬂt?’ R YLy
Logislative Counsel

hy : S
: Jﬂl iti h. !’-ﬁu Bala LR
hoputy Logislative cOunuol

a

-
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CCP §688 (PROPOSED AMEMDMENT)

§688 | o _ ‘ |
| {(a) All ;oudl; chattels, ﬁnniyi,kor uthnftﬁfﬁpartr,lboth real
and personal, or any interest thuraih, of the judgment debtor, not
exsmpt by law, and all property and rights of property levied upon
under attichment in the action, ars iubjlct to‘uxieut1qp.

(b)Y A1l property subject to exsecution may be levied upon or
_released fta--lnvy in like manner as like pfphb:ty‘qhy be lavied
‘u;bn=ar'ru10nl-d !f&ﬁ ittunhunnt; excapt thntrilngibli.p-rnanal
property in the pullonnton of the jud;n:nt dnbtor shall always be
~ jllviuﬁ upon 1n th- manner prowidnd by ltltt.n-kairalﬂ subdivision (e).
nobvithatlndin; the proviaionn of Titlo 6.5 (cémmencing with Section
481.010), service on the judgment debtor of a copy of the writ of
sxecution shall be made sither by personal delivery or by mail to P
the judgment debtor if the address furnished by the judgment creditor.
To lnvy upon any proparty or debt owed to the judgment debtor which
: is subject to execution but for which a method of lavy of attachment
is not provided, the luvying officer shall serve upon the person in
possession of such property or owing such dnﬁt. or his agent (1) &
copy of the writ of execution and (2) a notice that such property
or debt is levied upon in pursuance of such writ.

sion of the 1ugig!gt dnhtor. must be levied upon by taking such

18 used as a

to bs_levied upon by placing a kesper in charge of the property, at -
the judgment crsditor's sxpense, for at least two (2) days, At the

P
B




"I Sw the equivalent of cash,

'*sxlirltion nf nnid .-riod the nfficnr nhnl r-nnvi itl occupants

"H Whe o & writ of nxeeutian"1| luvitd ‘upon pnrgonnl_prog,t:y of & farm

';oribulinnil, uthnr than nnnn: (or 4 motor vohielo raquired to_be
.:_3.1¢tnrud undlr the vuhiclc Cods), the lnvz_gg_uffic-r ahulf upon
. the nlaction and the 1n|tructionc of the ju _:'nt er-ditor and with

o : X in,chl:lp of such
,;Eg gggtz for a ewa-dlz_ptrind. During lunh g riod, thl jud.g!g

"‘lrltl eho £¢rn nr bﬂliﬂ.llrlt thn u

' oati pf ‘this nubdiriuion

ror_thu

ggijgﬁt:bz*chhni_ii'tho squivalent of cash payment. - The levying

officer is not 1isble for lccchi_l_gggnnnt in the form of & cash
gﬂi?lllﬂt; The gqyenado tron all nllnl shall bu_;ivan to the keeper
for the ggggoa-n of the levy unless othurwine suthuri:ad bigthAi.ﬂl

. ment creditor, At the cnnclulioa of thl ptriod durini nhich the farn
or bul;nall may continuc to qg;rltll_thn lnvzin.fgfftetr lhlll take
he proper lcvicd ) nn_intn exclunivc euntod _unlnan uthnr dispo-

‘sition is ulgu-d upon by the 1_g|p¢nt cr-ditor angﬁiggguunt dabtor.
; ) _ Excapt. as othnrwinu gruvidnd g; lnn-: (1) Al u_prerequiuite

- to_the pnrfn:-lncu of LY duty under thil titlu. th!;igg‘!unt cr-ditor
) hngg dsposit & sum of uoncz with thn laqyiq' offiecr luffieicnt to
pay_ths costs of gcrfnrllnec of th- dut;m (2) As 1Aprnrcquilite to
the taktg. of possession of grupnrty by the llvyiql?pfficer, whethtr
by kedpsr or otherwise, the judgment grnditor shall dapon#t with the

levying officer & sum of money sufficient to pay the expenses of
taking and kesping safely the property for a period of not to exceed

. L Lo 3




7 !ur h o of the property is
h—_i"' s officer mu £rom to ¢t make written -

yraon on whom it is served at such 'e lagt ol f
or place of rasidence, In tha event that the money so demanded 1

{i)}{!) Until a levy, no prnp-rty,lhnll btlgffgqtgq by issuance
of & writ of sxecution or its delivery to the lavying officer.

(l) (_J No levy shall bind any property for a longer period than

:i;i‘ one yoar from the date of the 1|aunnc¢ of the ltocution. except a

levy on the interests or claim of heirs, devisees, or legstess in or
‘to assets of decessed persons remaining in the hands of executors or
ldninistzatorl thcrtnf prior to diittibution and payment. However,

 _ an llill -xlcution nly be 1ssued on llld judsnnnt and levied on any

. prop-rty nnt -xlupt fron sxecution. '

RENY Notwithstanding subdivision (a), no causs of action nor
judgnnnt as luch nor license issued by this ltlt. to engage in any
.bulinill, prnftlnion. ‘activity, shall be ‘siibject to lcvy or sale

 un lxneution.

e



Memorandum 77-15 4047301

EXHIRBRIT 2

.. Exception to Two~Day Keeper Requirement for Vehicle Beguired. to be

+ Registered Under. the Vehicle :Code Belonging to a:Going-BusineBs

"The fourth sentence of subdivision 3 ‘of former Seetfon §£2' pro-

‘viding for' a keeper ‘levy on personal propert? of a going busfness, reads

' 48 follows: "

Whenever a levy under attachment or execution shall be made on
personal property, other than money, or a vehicle required to be
-+ reglatered under the Vehicle .Code belonging te a goling concern,

. then .the officer making the levy must, if the defendant consents,
'place a keeper in charge of sald property levied upon, at plain-
tiff 8 expense, for at least two daya, and sald keeper's fees must
be prepaid by the levying creditor.

The effect of this provision has been to except mcney and vehicles
required to be registered under the Vehicle Code” from the. requirement
that, 1f the judgment debtor consents, the personal property of a going
business must he levied upon by use of a keeper who permits the business

to continue to operate. The legislative history of this provision

supports this interpretation. Two bills were introduced into the 1965

‘_regﬁier_eession of the Leglslature to preﬁiﬁe for a keeper levy on a

golng business In Section 542. (Prior to 1965, keeper provisions were

_located tn Section 540.) The first bill, A.B. 158, initially provided,

in relevant part, as follows:

Whenever a levy under attachment shall be made on personal prop-
erty, ‘other than money or a vehicle required to be registered under
the Vehicle Code, belonging to a going concern, or when instructed
to make a levy under a writ of execution on such property by
placing a keeper in charge thereof then the officer .

.,.‘1

* The second bill, A.B. 1122, introdueed a month later, provided as

follows:
" Whenever a levy under attachment or execution shall be made on
personal property, other than money, belonging to .a going concern

*

-1-
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This second blll was chaptered first {on May 18, 1965). The first bill,

A.B. 158, was then amended (on May 20, 1965) to replace the quoted
language with the language that:was law until 1its repeal on December 31,
1976. Probebly as a matter of hasty amendment made to avold chaptering
one the provisfons of A.3B. 1122, this amendment ef Hay 20, 1965 errone-
ously placed a comna between 'money " and 'or a vehicle where there was
% none in the first version of A.E. 158 and omits the comma immediately
- befdre "belonging 'to a going ‘conéern™ which had appesred in both A.B.
158 and A.B. 1122,

Thierinte:pnetation-of the legislative history of these bills is

:f-supported by cther sources. The report of *he Committee on Administra-

‘ftion of Justice qf the qtate Bar 1in 1965rcontainsrthe fqllowing remarks:

A later enaeted law (A B. 152, 158 Ch. 558 63&), sponsored by the
Marshals' [sic] Assqciation},ﬁurther amended Sectlon 542, subd. (3)
by excluding a "vehicle required to be reglstered under the Vehicle
Code!'. from the [golng: business—keeper" procedure. . [40 Cal. St. B.
J 561 (1965) ]

PR PN Lot - R P U
e 5 o, . IR L

The Beview of Selected J965 Code Legislation provides the following
backgrnund

[ . P Loty
Pot ot IR

Under §540, when personal property, other than money, of a
going concern was attached and the attaching .creditor posted no
bond, a period of two days would be given defendant before the
property: was taken into custody. " During this peridd a- keeper was
put. in charge of the property, if defendant consented. -1 Witkin,
PROCEDURE 910.

Not all levying officers interpreted §540 in the same way.
Levying officers in soue counties stopped operations of the busi-
. nesg’ completely on placing a keeper in charge under §540, even
... ..- .thogugh the property could not be moved to storage. until two days
lJJ . had passed. They believed §340 required that the business not be
~ operated once the keeper was in charge. Levying officers in other
" counties, including Los Angeles, permitted defendant to continue to
operate for at least two days with a kzeper in charge, but prohibi-
" ted credit 'sales and‘ seized all cash proceeds of'opetation

The current amendments transfer the keeper provisions from
§540 to 5542, which sets forth the procedure for attaching prop-
! erty. See generally 1 Witkin, PROCEDURE 904-908; CALIFORNIA REME-
- DIES FOR UNSECURED CREDITORS chap' ! (Cal CEB 1957).
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Amended 5542(3) specifies that whenever a levy under attach-
ment or execution 15 made on personal property, belonging to a
golng concern, other than money or a vehicle required to be regis-
tered under the Vehicle Codz. the officer making the levy must, if
the defendant consents, place a keeper in charge of the property
levied on at plaintiff's expense for at least two days with the
keeper's fees prepaid by the levying creditor. During this period
the defendant may continue to operate 1n the ordinary course of
business at his cwn expense provided all sales are for cash and the
full proceeds are given to the keeper for the purposes of the levy
unless the creditor authorizes another procedure. After expiratiom
of the two-day period, the levying officer shall take the property
Into his immedlate possession unless other dispositlon is made by
the court or the parties to the action.

This provision gives a defendant a chance to work out a set-
tlement or to post a bond in thlie case of an attachment. It also
gives him an opportunity to avoid the serious damage that would
result from closing down his business, and thus may also sometimes
benefit the attaching creditor. The provision for defendant oper-
ating at his own expense while the keeper 1s 1n charge means that
any expenditures, including employees' wapges, must come from funds
other than those derived form sales of merchandise during the
perlod. [Review of Selected 1965 Code Legislation 74-75 (Cal.
Cont. Ed. Bar 1965).}

Jackson in California Debt Collection Practice states that sub-
division 3 of Section 542

now permits the attachment of a vehicle ""required to be registered

under the Vehicle Code'' belonging to a going business without

placing a keeper in chavge. . . . It 18 now possible for the
creditor to instruct the levying officer to levy on a vehicle and
cash, as in a cash register, helonging to a golng business, without
use of a keeper. {[E. Jackson, California Debt Collection Practice

§ 9.57 (Cal. Cont. Ed. Ear 1968).])

For additional authority, see 2 B. Witkin, California Procedure
Provigional Remedies § 172, =zt 1581 (2d ed. 1970); Marshal's Manual of
Procedure § 363 (J. Gillesple ed. rev. Sept. 17, 1965); Cal. State
Sheriff's Ass'n, Civil Procedural Manual §§ 7.58, 7.60 (rev. 1972,
1974),

We have discussed this matter with some levving officers. They

report that in practice a vehicle of a going business which, for ex-
ample, is used to make deliveries, may be levied upon by a keeper, but
the keeper would ride along when the vehicle leaves the business pre-

mises unless the parties agreed otherwise.
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127774
STAFF_DRAFT

RECOMMENDATION

relating to
"USE OF KEEPER PURSUANT TO WRIT OF ‘EXECUTION

BACKGROUND

Under both existing and prior law, the provisions for ‘the manner of

levying on property pursuant to a writ of execution incnrporate the

procedures applicable to levies under a writ of attachment, subject to

a few _exceptions. Prior to January 1, 1977, Section 688, applicable to

levies pursuant to a writ of execution, provided in relevant part as

; fulloWS'

Shares and interests in any corporation or company, and debts and
credits, and all other property, both real and personal, or any

. interest in either real or persconal property, and all other prop-
erty. not capable of manual delivery, may be levied upon or released
from levy in like manner as like property may be attached or
released from attachment . . . . _ o

This provision incorporates the mandatory two-day keeper provisions of

subdivislion 3 of former Section 542 which read as follows:

3. Personal property, capable of manual delivery, in the pos-
session of the defendant, must be attached by taking it intc cus-
tody. When the personal property is used.as a dwelling, such as a

housetrailer, mobilehome, or boat, the same 1s to be attached by
placing a keeper in charge of the property, -at plaintiff's expense,
for at least two (2} days. At the explration of said period the
. officer shall remove {ts occupants, and take the property into his
immediate custody, unless other disposition 1s made by the court or
“‘the parties 'to the action. Whenever a levy under attachment or
execution shall be made on personal property, other than money, or
a vehicle required to be registered under the Vehicle Code belong-
"ing to a golng concern, then the officer making the levy mustc, 1f
the defendant consents, place a keeper In charge of sald property
levied upon, at plaintiff's expense, for at least two days, and
sald keeper's fees must be prepald by the levying creditor. During
sald period defendant may continue to operate in the ordinary
course of business at his own expense provided all sales are for
cash and the full proceeds are glven to the keeper for the purposes
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of the levy unless otherwise authorized by the creditor. After the
expiration of sald two days the sheriff, constable, or marshal
shall take said property into his immediate possession unless other
digposition 18 made by the court or the parties to the action.

When the Attachment Law became operative on January 1, 1977, Sec~
tion 6B8 was revised to read; Iin relevant part, as follows:
All property subject to execution may be levied upon or released
from levy In like manner as llke property may be levied upon or
released from attachment, except that tangible personal property in
the possession of the judgment debtor shall always be levied upon
in the manner provided by Section 488,320,
The incorporation of Section 488.320 of the Attachment Law by Section
688(b} has led to confusion. Section 488.320, which provides a2 general
rule for levying on tangible personal property in the hands of a defend-
ant pursuant to a writ of attachment, reads in relevant part as follows:
488.320. (a) Except as otherwise provided by this article, to
attach tangible personal property 1in the possession of the defeni-
ant, the levying officer shall take such property into custody.
The effect of the incorporation of Section 488.320 is that tangible
peraconal property in the posséssion of the judgment debtor 1s required
to be taken into custody when levied upon pursuant to a wrlt of exe-
cution. Section 4B8.045 provides for the manner of taking into custody:
488,045, Except as otherwlse provided by statute, where a
levying officer is directed to take property intc custody, he may
do so either by removing the property to a place of safekeeping or
by installing a keeper. o
Nefther Section 488.045 nor Section 488.320 explicitly authorize
the keeper to perﬁit the operation of a going business or require the
keeper to permit the occupants of personal property used as a dwelling

to remain in possession for at least two days. Although subdivision (a)



qf Section 488.3601 provides for a keeper levy on inventory of a going
busingss or on farm products pursuant to a writ of attachment, this
provision 1s not incorporated by subdivision (b} of Section 688.
Tarrowly construed, the law no longer authorlzes the use .of a
keeper to permit the operation of a going business after judgment or to
permit the occupants of personzl property used as a dwelling to remain
in possession for at least:twp days. Liberally construed, the law may
be interpreted to permit use of . a keeper for a two=day perlod (as under
former law relating to levies on:a going business or personal property
used as a dwelling), for a 10-day period (as provided in the ‘Attachment
Law for a levy .on inventory of a going business or farm products), or

for same other period agreed upon by the parties.
RECOMMENDATION

Legislation is needed to achieve a resolution of the problems aris-
ing from the relation between the provislons discussed above. The vari-
ation In interpretation of the law pertaining to the use of keepers re-
sults 1n a lack of uniformity in the procedures followed in different
counties, An interpretation that precludes the use of keepers operates
to the detriment of judgment debtors by depriving them of a grace perled

i e

1. Subdivision (a) of Section 488,360 provides as follows:

{a} To attach farm products or inventory of a goilng busi-
nesg, if the defendant consents, the levying officer shall
place a keeper in charpe of such property for a period not to
exceed 10 days. During such period, the defendant may con-
tinue to operate his farm or business at his own expense pro-
vided all sales are final and are for cash or the equivalent
of cash. For the purposes of this subdivision, payment by
check shall be deemed the equivalent of a cash payment. The
levying officer shall incur no liability for accepting payment
in the form of a cash equivalent. The proceeds from all sales
shall be given to the keeper for the purposes of the levy
unless otherwise authorized by the plaintiff. If the defend-
ant does not consent or, in any event, after the end of such
10-day period, the levying officer shall take such property
into his exclusive custody unless other disposition is made by
the parties to the action. At the time of levy or promptly
thereafter, the levying officer shall serve the defendant with
a copy of the writ and the notice of attachment.
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‘within which to settle the debt or work out some arrangement with the
judgment creditor. The elimination of a grace period i1s also detri-
mental to the interests of the judgment creditor who prefers a voluntary
.arrangement to the less efficlent and more costly remedy of levy and
sale. An interpretation that requires levy by use of a keeper for a
lengthy period of time i3 detrimental to both judgment creditors and
judgment debtors because of the considerable expense involved.

The Commission recommends that the essential features of the law in
. exlstence -before January 1, 1977, pertaining to the use of keepers to
levy on personal property of a going business and personal property used
as a dwelling, be restored, except that the keeper should be authorized,
consistent with Section 488.380(a}) in the Attachment Law, to accept
payment in the form of a'check, as well as in cash. In order to resolve
the uncertainty in this area at the earliest possible time, the proposed

legislation would take effect immediately upon enactment.
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PROPOSED LEGISLATION

The Commiseion's recommendation would be effectusted by ensctment

of the following measure:

At act to atend Section HBE of the Code of Civil Procedure, ro-
lating to enforcement of Judgments, and declsring the urgency thereof,

to take effect immediately,

The people of the State of Califernia do enact as follows:

SECTIﬂﬁ i. Section 888 of the Code of Civil Procedure is amended
to read;

y 688,
A (&) All gooda, chatiels, moneyy or other property, both real and per.

sonsl, or any intereat therein, of the judgment deblor, not exempl by
law, and all property and rlghis of property levied apon under atiech-
ment in the action, ere subject ta exsculion.

(b} All praperty aubiecl to exeention may be levied upon or releaasd
from levy la lke manrer ks like properiy may be lavied spon or released
from sitachment, except that inngihle personal properly in the josaes-
sion of the judgment debiior yhall alwayz be levied upon in the menner

provided by Hesphen 445040, subdivision (C)‘ Wotwithatanding the provisions of
6.5 (commencing with Sectdnn 4810103, service on the judgmeni deblor

of & copy of the writ of execution shall be made ebther by pevaonal de-

Heery ér by mail to the judgment debtor at {he rddress furnizhed by the

Judgment creditor. To levy upen any property or debi owed to the judg-

ment debior which s subjert ta execution bui for which a method of

fevy of atinchment is not previded, the fevyibg offiver shall rerve upon

the purson in porseesion of awtch property or gwing such debt or hia

agent (1t a copy of the wril of eregution end 120 g netiee that such

property ov debt in levied open in puresanee of suck wnt,

{c) Tangible personal pruperty in the pomsession uf the judgment

debtor shall be levied upou by taking euch property into custody.

Except as otherwise provided in this rubdivision, where a levying

officer is dirscted to take properiy into custody, the levying officer

may do 8c either by removing the property tv a plece of safekeeping or

by inetalling @ keeper. Permonsl property that 1s used as & dwelling,
such as & housetreiler, mobilehome, or veamel, mhall be levied upon by
placing & keepet in charge of the property, at the judgment creditor’s
expense, for at least two days. At the expiration of such period, the

levying vfficer shall remove the occupants and teke exclusive cuatody of

the personal property ysed as a dwelling, unless other disposition is

wade by the court or agreed upon by the judgment creditor and the
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Judgment debtor. If the Judgment debtor consents, personal property of
4 going business (other than money ot g_vehiclé required to be regin-
tered under the Vehicle Code) shall be levied upon by placing a kesper

in charge of such property, at the judgment creditor's expense, for &t
least two days. Duriug such period, the judgment debtor may con-

tinue to operate in the ordinary course of business at the judgment

debtor's expense provided that all sales sre final and are for camh or

the equivslent of cash. For the purpose of this subdivision, payment by

check {8 the equivalent of cash payment. The levying officer is not

liable for accepting payment in the form of a cash equivalent. The

proceeds from rll ssler shall be given to the keeper for the purposes of
the ievy unlesa otherwise authorized by the judgment creditor. At the

conclusion of the period during which the business may continue to

‘vperate, the levying officer shall take the property into exclusive
é&étody unleegs other disposition is made by the court or agreed upon by

the judgment creditor and the Jjudgment debtor.

;; ég; Lﬂ Untfl & fovy, no property sinll be afferted by dssumnce of o writ
of execution or jta delivery fo the levyving afficer

?— ('¢; LE)- No levy ghali bind any properly for & longer period than one yeor
from the date of Lhe issdance of the cxecution, except a levy an the in-
terests or cladms of heirs, dovisecs, op wpatees in or to graeis of deceased
prranns retidning in the hands of executers or sdministrators thereof
priar to distribation and payment, Howevor an alins oxccution may be
fesued on said fodgment and bovied an oany preaperty not exempt from
exarntion,

W’ "'; S_fj. Notwithatanding aubdividien (ai, wo eavse of agebion nor judg-
ment as guch, nor Heense bsaned by this state o engege in any boginess,
profesaion, or setivity, ahall be subject to levy or sale an exccution

Q G’; m When & check, drafl, maney order, or sther order for the withdrawsl
of money from a banking corporation or snescistion, Lthe Enited States, any
wlate, or any public entity within any state. parable to the defendant ou de-
tmrd, comes into the pusscysion of w bevving of ficer under g writ of owweu-
tion, the provisions of Section dBR.L20 are applirable.



Comment., The amendment of subdivision (b} of Section 688 is tech-
nical. The firac sentence of new subdivision (¢) continues the applica-
' bility after judpment of the general rule that tanglble persenal prop-
erty in the possession of the judgment debtor is levied upon by taking
it into custody which was formerly incorporated by the réference in sub-
divison (b) of Section 688 to Section 4B8.320. The second sentence of
- new subdivision (c¢), which provides for the'levylrg officer's discretion
in the manner of taking custody, 18 :comparable to Section 488.045
applicable to custody under ‘an attachment levy. ' The third: and fourth
sentences of new subdivison (c) pertaining to a levy on personal prop-
erty used as a dwelling continue the second and third sentences of
subdivision 3 of former Section 542 (as in effect on December 31, 1976).
The fifth, sixth, ninth, and tenth sentences of new subdivision (c) of
Section 6838 continue the substance of the fourth, fifth, and sixth
sentences of subdivision 3 of former Section 542 (as in effect on
December 31, 1976). The provision in the fourth sentence of subdivision
3 of former Section 542 requiring prepayment of the keeper's fees by the
judgment creditor has not been continued in new subdivision (c) of
Section 688 because it was surplus in view of the general provisions for
prepayment of fees, See Govt. Code 3% 6100, 24350.5. The seventh and
elghth sentences of new subdivision (c) of Section A#88 are comparable to
a portion of subdivision (a} of Section 488,360 (attachment levy on farm
products and inventory of going business) and change former Section 542
by permitting payment in the form of a check,

Subdivisions of Section 688 formerly designated {c)-(f) have been

renumbered as subdivisions (d)-{g).

SEC. 2. This act 18 an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning
of Article IV of the Constitution and shall go into immediate effect.
The facts constituting such necessity are:

An amendment of Sectlion 688 of the Code of Civil Procedure which
became operative on January 1, 1977, has created uncertainty as to
whether personal property of a going business levied on pursuant to 2

wyit of execution must, if the judgment debtor consents, be levied upon
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by placihg a keeper in cﬁarge of the property lefied upon for a limited
period of time. Because thils uncertainty is‘likely fo_lead to a lack of
uniformity in the broéedures followed in thé ?atious counties and may
operate to the detriﬁeﬁt of judgment debtors ﬁy depriving them of a
grace perlod within which to:work out scmé arréngeﬁeqt,?i;h the judgment
;hréaiior which.will avoid sei£u£§-sf the property of rhe business, it is

necessary that this act take effect immediately.



