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Memorandum 77-13
Subject: Study 39.160 - Attachment {(Court Commissioners}

At the February 1977 meeting, the Commission directed the staff to
draft a tentative recommendation to authorize the use of court com-
missioners under the Attachment Law. The draft recommendation attached
to this memorandum 1s designed to deal with the constitutional objections
raised by the 1975 Legislative Counsel's opinion. We hope to be able to
approve the tentatlive recommendation for distribution for comment with a
view toward introducing legislation in the 1978 session of the Legis-
lature. Attached as Exhibit 1 is an outline of the judlcial duties

under the Attachment Law.

Respectfully submitted,

Stan G. Ulrieh
Staff Counsel
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_rocedures and prequy exemgtinn claims. {Chapter

e w g STt T "-‘. T T
LR RS Gl 1 ? [ E

& A right to attachorder which states tEQVémohhﬁiéo be secured

2,

- by the ‘attachment s iaaued if the court Tinda the following
dt ‘4 .noticed heating. (5 &84 090, }
{1) The—claimftd»dna upon -whteh | agtachmant a8y e iaadgd.
(See § 483.010.) . R e
(2) Thg plaintiff has eatablished :he probahge validity of the
qlaim. (See § 481. IQD defining p;obahlg validity.)
(3) The ﬁwt;chmenx 18 not sought, for a purpase other than the

S re;gqepy on .the c}aim upon which, the qtqachment ie based.

b. A writ of attachment is also igsued:ar the hearing, conditioned

cih

‘f.;

iﬁlnagqﬁghg‘f;}ing of an updertaking, which descr;bes property to

be levied upon, propexty which .is:exempt, . and gtates the
-.amount, to be secuxed by. the atqaghment where: (§§ 484,090(b),
#88 010(a) ) A o

e )

(1) The court haa,ma@e the, findings necesqgrg*no issue a right
‘to attach prdgr.

grar ol coo Ly nd o

 £2) 1 The defendant has. - failad to. nruvg all property sought to

i ‘,‘1 :

be gxtaphed 1s exem?t. SmE ahg
: ment may. be ssued at a noticed hear—

g, conditipned upqn,;hg fi1ling of Pﬂ uqdertaking, if the

~ ecourt f;nda the following ($. 484.37Q.,) ..

(1) A right to attach order, has been issued at a noticed
.hgaring ($ 484, QBQ) or, the court has determined in a
g.'hggzipg:pnua.mg;ipnﬁgo get_ggigg,an_gx parte right to

. .. Otpagh order, that,the plaintiff is entitled to the order

AT A0 e

(§§ 485.240, 492.050(d)).
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Giove (2) The defendant has failed to prove that all property

sought to be attached 1s exempt.

d. Continuances. C o
(1) For good cause shown, the court may grant a continuance of
-+ the he&riﬁg.ou?isﬁuéﬂte:nfﬁﬁhﬁ?otder upon the defendant's
or the plaintiff's application. (§ 484,080.) If the
A5 Ti0 continuance.ds granted -on the-defendant's énpliéatinn,
the effective period of any temporary ptotective order is
extended. (§ 484.080(b) and Chapter.g‘) Yt the continu-
GERR L Eiiﬁaﬁéé:ig“ﬁtanted on-thﬁ-pia;ntiff's1apﬁ11cat£dn, the
effg;ttve ﬁeriodrof anf?tqmpota;y~ptot§ct1ve order may be
s !nhextendeda-;ﬁiaéaﬁ;OBO{a)-an¢gpﬁggt§g“ﬁ,) &
s 0n an:{2) . The seourt may -continue the heaﬂtnginnﬁissuance of the
order and writ:-fot;the produetioniof additional evidence
b 010 - o upom a-showing-of .geood cause..-:{§-48&.090(d).)
2. Ex parte progedﬁresrﬁnd-prelevy determination-of ‘exenptions.

(Artfcle 4 of Chapter 4, and Chapter L5 RSO

"4, A right to attach order 'and’ writ of artachment may be 1ssued,

" conditioned” upon’ ‘the’ filing ‘of “an undertaking, '1f the court
IR ”ﬁ"”finda theé foliswiiig' st 80 ex parte hdsrinp: (§ 485.220.)
s (1) The claim 18 "orie upon tihich ‘Stracdiifient . may be issued.
“(See § 483,010y U R o Reriit s o
’ E’(Z) The plaintiff has' eséabIished the probable validity of the
' ‘¢laim. “(See § 481.190.) S
(3) The attachment is not sought for-a’ purpose other than the

i

“Yedovery on the cfainm upor’ which ‘thé ‘attachment is based.
{&) The plaintiff's affidavit ‘shows’ ‘that the property sought
Cro ke attached 18 ‘not ekempt. {See § 487.020.)
(5) The plaintiff will suffer great “or irreparable injury if
TR0 ehEnGeder A ‘delayed’to be'héatd on'fot1ce. (See § 485.010
T TR Gt ol provides ‘that grédt B irteparabléiinjuty iz shown
whéte it may be 1ﬁféttéﬁﬁthétﬁthe§g 18 ‘2" danger that cthe
' proferty woild be doncealdd, made unavailable to levy, or
CobT Y iibstantially ddpaired in value? 4°bulk sales notice has
vt ‘bedfi Yécorded and publféhéd; a‘iidacr license escrow has
Tobrs wdioor ae gl opehed ‘or afly athgr bfﬁuﬁﬁtﬁﬁée showing that great
or irreparable ihfury- would “festit' to the plaineiff.)
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crtee wnoan (SE Do eh jhre ancan e o © L
h  The eourt‘may deny the . apglicatian for the exkparte right to
,Ejtf attach grder. and writ of attaehment in Ats discretion and
. . Anstead 1a§ue A_Lemporary . _protective ntgq; f§§ 486,010~
'ffrh 4&6 110) and treat the application a8 an aPplication for a
o right to attach order at a noticed hearing (5§ 484. 010-484.110)

iftiti;inds hat -the: ;eqniremegts for, isguance of an ex parte
s ordex anﬁ wqit are, aatisiied (5 &85 220} but thet it would be
,xﬁu - in the inteteax,pf‘justice and, equtt R, the pqxtiee to follow
,;gﬁllfﬁ; £he noticed hearing prpeedﬁte IR 486~630).;,:;. C
1o _‘ _A_d,,dg:_mel writg of ar-taahweut B4y be issued ex, parte, con-
=-&-,;ﬁ. ditipngd on_ the, filing nf an, undettnkins, if the court finds
the following (8 QBS 540.) 7 : -
(1) An ex parte.;ight to gttach ggder and writwpf attachment
‘thave begn issueﬂ purauant to’'§ ﬁBS.QZﬂ. L
),..The plaintiff's affidavit shows that the' property sought

?to be attaehed, or part of . 1t,,1s not exempt. {See

§, #87.020. ) o ;;-. HETTE AP B :
'ffggi. The plaintiff wi}l auffex gregt or, 1rrppgreb1e injury if

: the writ 1s delsyed to be heard oq=notine, {See § 485.010.)
d. Additionel writs of attachment _may ba" issued ex parte, con~
M i1t toned on the filing of Tan %naertakiﬁg, 1f the o™ flnds

PRI UT R f : Py 3

| the foffvitag: ' s 48a.520.) " T _
c oo (1) A right to tttech order has beet isseed ;¥t;r a noticed
A hearing (5 &8& 090) or the court has Qetermined in a
R 'f hearing oe a motioa to set agide an ex parte right to
- o h' attaeh order that the plaintiff is entitled ‘to the order
e (§§ 485" 240, 493, 080¢ay), T |
(2) The plaintiff 8 affidavit showa that the property sought

“to be attached is not exempt. iSee § 487.020.)

Tk A H

T. A, sy

e. Motion to set aside ex’ patte right to attaeh order and writ of
”ettathment may be maﬁe‘%y the defendant and 1a granted if the
chourt determines &t tﬁe hearing on the motion that the plaintiff
tgEdet entitied to the or&er. 8 ﬁBS ZﬁO ) The hearing on

the motion may be continued for pteduction of additional

evidence.




PRI

3, Postlevy determination of exemptions,

a. Exemptions provided by § 487.020 are claimed and determined

after levy of an ex parte writ (§ 485.220), an ex parte addi-
tional writ (issued after issuance of an ex perte order and
writ under § dBS%SAOJ. or an ex perte additional writ (lssued
Do st after issuante. of & noticed hes¥ing ofﬂeffeﬁ&'ﬁtitfﬁoder.-
FanoTee T8 684,520, hs;provided,in Séction §90. so '{55 484,530,
. ”’msaﬁ? AR RS Sl Y | |
b. Parm pfoducts of’ iuVen&ory 1evied upoﬁ"purusuent to Section
' '488.360{a) msy be clsimed as’ essentdal for the support of
thﬁ'defendant or “the ﬂefendant & fasdly. (3§ &87 020(b),
LT 488 ‘360 (b)) Upon the required showing, the court orders
"'3remova1 of the keeper and return of the’ property essential for

support and msy make such further order as the’ court: deems '

""" appropriate to protéct the plaintiff. TR S '

“'t. Poatlevy e ggptiou claims hased on change’ 1ﬂ circumstances

(§ 482.100). The court orders the reléase’ of property shown

Vet X py be exelifit as a result of a change in: circumstances occur-
ring sfter'tl) thé denial of a tiﬁld;esriier in the action or

2y the ‘bkpiration of the time foi"clafimdng the exemption
7 'eariidf in the action. (See’ §§'488.100(c), 690.50 for pro-

cedures.)

"wih; Ex parte;procedures 1n action agginlt nonresident defendant.

a. A right to attach order and writ of attaehuent'may be issued,

tohditioned upon the filing ofAsn ondertaking, Af the court

finds the following at the ex perte hearing. (§ 492.030.)

(1) The clain 1s one upon which attachment may be iasued.
. Tt e

(See § ﬁ92 010 which permits attachmeﬁt in.an action for
the reeovery of money agsinst nonresident individuals and

_ foreign eorporations and psrtnerships.)
(2) The pleintiff hsa estatlished the probeble validity of the
. claim. (See § As1 190, ) o

EY &he defendant is a nonreaident described by § 492. 010.

_ o (&) The attachment is uot sought for a purpose other than the
TR T T (i R ?r\-
T "recovery on the eisim upon which the:'ttschment 1s based.

A N T T PR RNOC R TR,
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viismaiorg (30, The plaineiff's -affidavit; shows thet the:propdrty o
S e e ;p %:}1§qugtcgtp,attachngntt_3(SeEw§'ﬁszaﬂéﬂfmhiéhfprovides
| . that,sll property of = nonresident fs subject to attachment
. e ifa method- of: Levy. ds provided by § %88.310 et seq.)
b. Additional writs of attachment way be: iadued x- Eartel condi~-
tiqpedbypnn the: f11iag-of -an. mdertakitg, If the c0urt finds
the following: (§ 492.090.) 3 .?, LRy
(1) A right-.to at:ach order has Bnen isaue& against the non-
resident pursuant to. §.:492,080,° s
(2} The plaintiff's affidavit shows that: the* property sought
N R R L he attanhad 18 aubjeet'to!atténhment. (See § 492.040.)
c. Exempt_nroperty (see § 687.020) is: reieasdd nn ‘'order of the
‘ . court when the nonresident defendaqt f%len a genergl appear*
RS S t"a’lnkff.-t- in the action.‘ (5 492 0&0 ) . e

I "‘t LERRE T ._1.1 a )
o ‘_d.'A tiou to se-,aside the ex patte rigg Lo, atgggg gnder and

warit df att;chnnn nay be nade by. the ﬂefgndgnt. A8 492.050. )
The Elﬁfz'seta aside the right to, attach order A£ the defend-
ant has filed a general appeprance,%p the. action snd the
Iﬁplaintiff fails to show that the o;der is anthorizeﬂ by some
other proviaion. it the court finds that the plaintiff is

entitled to the ¥ight to’ ﬂfficb Dtder, it ordhrs ‘the Felease
it *'*sf‘propert#-axangt pﬁ!éuanf to § &87 bzo,\“”” "

- RN T S AR

‘.‘,

|‘ 5 \ '.,‘,”ﬁ

5. 'Order di;ecting transfer. If a writ of attaghnent 1; issqed the

court nay also issue an order directing thg Qegendant to tranafer
7 h to the levyinn officer pnsaesaion of thg propertg £o be taken into

' ; custody or donumentary evidence of titlg of prOpertg to be attached.
{5 482.080.) )

6. AN ord&r’iestricting'amounf of property to be levied uton'br deter-
' windng ‘orde¥ of - Tevy mdy’ be 1ssued where the pruperty described in
* the.'pldintiff*e’ abplication” cleiriy excaedh the annunt necelsary to
a“atisff,f the’ phtntﬂf's claiu‘."’ (s 487, 120 ) I




. +Bs _TEMPORARY PROTECTLVE OGRDER." (Chapter 6.)

Issuance of temporary protective order. A temporary protective

Stder may be iseued ex Eartez conditioned upon the filing of an

‘ undertekins, if ‘the court finds rhe following (5 486.020.) .

o

-;tf, ' drder ‘1s not- iseued. (SEe § ﬂﬁS;DIG )

Ry

Yy,

a. The claim 1s one upon which attachment may be 1ssued. (See
Bt BT LI (70 MR

b. The plaintiff hae established the probable validity of his
T elatm, | (See s 481, 19@ 3" . o

c: The order is not sought forra éﬁ%;usé other than the recovery

i “Ypon thé “cTalm upon whieh the applicetion for the attachment

BTN

" i baaed.
d. The plaintiff wili suffer great or irreparable injury if the

et SRR
CrRae R -.: e RARRIEE ."‘“:_ HR

Contente of tenporary protective order.; The. temporary protective

Lrrt o

R LR

PSS
ST |

oy

3'

order contains eueh provieionp a8 the court determines are in the

. —"'!3 A

‘interest of equity and justice (§ 486,040) end may; restrain the

-1

_tranefer of the defendant 8 property in the state. {§ 486.050(a))
Lexeept that-the defendant .may mell farm produg;e or inventory in
the ordinery course of kusinees (5 ﬁ86 DSO(b)) and. may write checks
for certain purpoees (§ #86 060)

- PR Y [
i s S C

~:\i' Pt T u? i L3
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BLL

Duretion of temporary protectiveqorder.,,.; et dranA

. a. The court ma; p escrihe a date of exgiration sgrlier than 40

i days after iesuanee, x¢ 486,090(a).),.. ;- L da

;. The court may nodify or vacate the temporery protqetﬁve order on
) the defendant B .ex parte apglication, or efter 3 noticed
; hearing, if it determinee tpet sugh ection would.hqpin the

interest of Justice .and equity e rhe parties. (§ 486.100.)

THIRD-PARTY cmms:. Afrer 1e.vy of a writ' of ‘dttidchment’, 'd third

DI

person may make a third—party claim (which eventually may result in
‘@ hearing at which the court determinee title to the property
claimed) in the manner provided for third—party claims after levy
of execution. (See §§ 488.090, 689.)

EXTENSION OF LIEN OF ATTACHMENT. Upon motion of the plaintiff, not

less than 10 nor more than 60 days before the expiration of the

6=



N .:.;BPrmal three-yeax:peried.of theslien.of -attachmént;the ‘court may
fe ne e tasofRT s8qed(gouge extendsthe duratien of ‘the liensfor 'ode year from

_ “355,“',‘ 1date . the"Iien5ﬂould othntutse'expire. 5. &88 510 The total
-1nn . ﬂfmAHCQ exﬁﬁnsiona DAY ROL:: eaneeﬂ five ysars.» S R T
E. _SALE OR CARE ‘0¥ ATTACHED PROPERTY, - - R TTL

e Tpon. applttahian,gﬁ the pmaiatiff sdefendant, ioi: a”thiﬁé‘PQEgon
. thSQ,inteIﬂaﬁ has; heen=datarw1n£d amﬁlreaSOnable nonine to other
Loy parties, tha euut:wmay erder the sale qfea:tuﬁhtd pteperty or nay '
' l appqinu a Tﬁ@giugg or dizect,thg lavyiug nfiiner«tu uaku>chsrge of

: cuitivate, care. fo:, presgrva, colleet,ﬁﬁahﬁust pank ﬂt'sall :
attached prqurty where 1t ;s shqgn.that therrapgxnr 13 perishable

By

nr wiIl grea;ly dg;eribrata or de‘?eeiqte

”; action will best "Qéréé ;:fhe Anterests of the par 5. G 488. 530(a).)

,J?i N The ¢Bﬁit‘£1xa§.thalda§1¥ § 2“9§ 'hf xtee%;g_rand'qqy ozﬂer the

C plaintiff t pay'the reneiv‘_,in advance,ot nay di__ j thlt a11 or
part of the'receiier's faes and ezpenses ba paid frnnsthe praceeda

a of the eale., (i ﬁB& SEG(CJ )

R "'."--' v ’e. . ] '—.' ¥E 3-*4 ...‘_,.‘ ‘.b‘l'."'. e

. T .h‘nxggéggror Exgggg_vn arggggggggh Ao p:dsr—releasing an;attachment

; is,madg whﬂre the dﬂfﬁndant shnvs en”tntined nntion that"the value
of the property attached elearly exceeds the auonnt n!ceSaary ‘to 7

. sat1s£y the plaintiff's clﬂiu. (l &89 555 ) The attachment is
released tﬂ the extént that it 1s exceaaiva.;,._;

G. vnnsn‘mxmcs (ﬂhapter 9.y

l.r Appraval of . ggdertakigga. All undertakinga, other than ehose given
with corporate surety, must be appraved by the uourt before filing.
(§ 489, 060.) .

2, Determdnagioa of objeetiona to undertak;ggg_ The court deterndnea

| objections to undertakings on noticed mntion._ (i h89 OBﬁ R Dbjec-'
tions- nay be nada on the g:ounds that the auretiea are 1nsuffic1ent
or that: the amuunt of the undertaking 1§ 1nsuf£1cient. - (§ 489.070.)
See §8 489. 220 (incre&se to amount of- ptdbsble reeovery for wrong-
ful attachment), 489, 310 (undertaking to release attachMEnt),
489. 320 (undertaking to secure termination of p:otective order), -
489,410 (postjudgment continuance of attachment), 489. 420 (undet-
( taking to releaae attachnant on defendant '8 appeal) ). The coyrt

. =T




en) ot

L1 r i

may permit witnesses to attend and evidence to be introduced as in
a civil case. (§ 489.090(b).) The court may appoint appraisers to

< ascertain the: valitle of property.” (5§ 489.090(b).) If'the under-
=i taking 1a deternined to be-insufficihnt, the court’ orders a guffi-

Hl

* cientdundertaking: to be’ filed.” " (5 %89 BQﬂ(c) y e

- .,

RECOVERY FOR HROHGFUL AITACHMENT. (Chapter 10 ) A mction for re~

covery on the piaintiff's undertaki&ﬁ‘fnr wrongful aetachment

- be made within & year after ‘Judgmert by the defendant (§ 490.030)

: O 8 third person'whose property 18 attached (S 490, 050) by the
'z;psoceﬂure pruvided ‘1 SecElon 1ossa. -

’*I?. EXAHINATIDH OF THIRD Pgason INDEBTED TO DE?ENDANT (Chspter 11.)

A person owing debts fﬁ the defendant .or having 1n h*s poasession

AP R, Y o e

" or under his contrql the defendant a personal property may be re-
f‘quired to appear before the court and be examineﬂ regarding auch

'h:property. (! é91 010 ) If the person fails to. appear’ he may be

’brought before ‘the court on a tilrm:rm:u:.,i (5 &91 OID(c} ) If the

B pergén adnits the debt or possessioq of the PfOPeft?’ the court may

- f-i--n

order its atté;hment. (5 ﬁ91 Glﬂ(d) ) Hltneases may be required
to appear and testify at the examination. (i ﬁ?l 0&0 )
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_ 10/028
Staff Draft

TENTATIVE RECOMMENDATION

relatiné to

| THE ATTACHMENT LAW

Performance of Judicial Dutiea by :Court Commisaionérs.

BACKGROUND

The Comnission ‘g original recommendation proposing enactment of the
Attachment Law contained a provision permitting court eommissioners to
perform all the judicial dutiés under the Attachment Law.l This provi~
sion was derived in part from proviaione for the iesuence of writs ex
parte or after a noticed hearing under the incerim attachment statute.2
However, the proposed provision was deleted from the bill before final
passage.

Haximum use of court commissioners to perform judicial duties
within the constitutional limitatione is necessary for the efffcient and
econemical administration of~the Attachment Law. Without a specific
statutory designation of the judicial duties which may appropriately be

Lk

1. Reconmendation Relat ing to Prejud nt Attachment;fif Cal. L. Revi~-
sion Comm'n Reports 701, 739, 760 5;973] The Attachment Law was

enacted in 1974, was amended in 1976, and became operative on Janu-
ary 1, 1977. Cal. Stats. 1974, Ch. 1516, §°9 (original enactment);
Cal. Stats. 1975, Ch, 200, § 2 (deferring operative date): Cal.
Stats. 1976 Ch. 437 {amendmenta}

2. Former Code Civ. Proc. 8§§ 538.1, 538.4, as enacted by Cal. Stats.
1972, Ch. 550, §§ 9, 12, was repealed by Cal. Stats. 1974, Ch.
1516, § 12 (operative Jan. 1, 1977 pursuant to Cal. Stats. 1975,
Ch. 200, § 2) -

-lw



performed by court commissioners, their use will remain limited by the

general statutes pertaining to the powers of court commissioners3

except 1in certaih,situétions whers the parties stipulate otherwise.a

In preparing proposed legislation to authorize the use of court

commissioners under the Attachment Law, the Commission has attempted to

satisfy the constitutional objections to the original proposal which

were gstated in an opinion of the Legislative Counsel.5 The Legislative

Counéel ‘¢toncluded- that a provision duthorizing court commissioners to

perform judicial duties under the Attachment Law

would be constitutional to the extent it authorized the determi-
nation of preliminary matters, even though contested, and a final
determination on the merits of an issue in litigation, if uncon~

" tested, ' This general rule is subject to the qualification that the
. determination of .a contested preliminary matter may, depending upon

the facts of a particular case, so involve the exercise of due
process rights that it would be required to be made by a judge

.rather than an officer such as a commissioner.

- Whether a particular question involved a preliminary matter,
with the exception of a recovery for wrongful attachment, which in

" "all cases would be a determination on the merits, would depend upon

the clircumstances of a given case.

. General powers of superior court commissioners are provided in Code

of Civil Procedure Section 259. Additional powers of superior

‘court commissioners in Los Angeles County are provided by Code of

Civil Procedure Section 2592 which is made applicable to several
other countles by Government Code Sections 70141.4-70141.12.
Government Code Section 72190 authorizes municipal court commis-
gioners to ezerclise the powers of superlor court commissioners.
Court ‘commissioners are empowered to hear and determine certain ex

- ‘parte motions for orders and writs, to approve undertakings, and in

certaln counties .to act 25 judge pro tempore and hear uncontested

‘ ~actions and procéedings. See'aldo 1 B, Witkin, California Proce-
. dure, Courts §§ 223-227, at 480—&8&_(2d'ed. 1970).

If appointed and qualified, 2 cormissioper may act as a temporary
Judge pursuant -to a stipulacion of the parties, Cal., Const. Art.

: VI, :§.21; Code Civ. Proc. §-259a, subd. 4; Rooney v. Vermont In-

vestment ‘Corp.; 10 Cal.3d 351, 359-360, 515 P.2d 297, - , 110

Cal. Rptr. 353, - {1973). Where a court commissioner is per-

mitted by statute to hear uncontested matters, the commissioner may
enter a judgment on stipulation since the stipulation makes the
matter uncontested. Id. at 367, 515 P.2d at , 110 Cal. Rptr. at

-
—

Opinion of Cal. Legislative Counsel {June 16, 1975) (unpublished).

—2-



The opinion also suggests that the determination of a contested exemp-

: tiqnjclaim‘is the gort of situation that in some cases may involve "due
_process, rights” so as to require the "ewercise of judicial power of the
 highest degree." . This position is buttressed by recent decisions re-
garding prejudgment remedies rendered by the :United States and the Cali-
_lfgrnig_ﬁqp;eme Courts which emphasize the lmportance of the. defendant's
right to property necegsary for the suppgrt of. the defendant .and his or
her family.6

RECOYMENDAT ION

The Commission recommends that the Attachment Law be amended to
provide for the maximum use of court commissioners within appropriate
constitutional limitations. Accordingly, court commissioners should be
generally authorized to preside over all contested and uncontested
matters arising under the Attachment Law subject to several significant
exceptions. The Commission has concluded, after a review of the judi-
cial duties specified in the Attachment Law, that court commissioners
should not be permitted to hear the following matters axcept where the
partles properly stipulate otherwise:

{1) Contested claims of exemption.7

{2) Contested motions for determination of 1iabiliry and damages

for wrongful attachment.B

6, See Sniadach v. Fawmlly Finance Corp., 395 U.S. 337, 340-342 (1969):
Randone v. Appellate Department, S5 Cal.3d 536, 558~563, 488 P.2d

13, - ___, 96 Cal. Rptr. 709, - (1871): Blair v. Pitchess,
5 Cal,3d 258, 279, 486 P.2d 1242 s 96 Cal. Rptr. 42,
(1971); McCallop v. Carberry, 1 Cal.3d 903, 907, 464 P. 2d 122, s
83 Cal. Rptr. 666, _ (1970). Cf. North Georgfa Finishing, Inc.

v. Di-Chem, Inc., 419 U.S. 601, 605-606 (1975): Fuentes v. Shevin,
407 U.5. 67, 88-90 (1972).

7. See Code Civ. Proc. §§ 482.100, 484,070, 484,350, 484.360, 484.530,
485.610, 492,040, 492.050. The proposed limitation on the power of
court commissioners in situations where there is a contested exemp-
tion claim is not restricted to “necessities’ claims because of the
imprecision of that term and because property which may be a "ne-
cessity" may actually be claimed under the necessities exemption
(Code Civ, Proc. § 487.020(b))-~e.g., a savings and loan account
exempt pursuant to Code Civ., Proec. § 690.7 {applicable to attach-
ment pursuant to § 487.020(s)).

8. See Code Civ. Proc. 5§ 490,030, 490.050.
-3~



(3) Contested third party claims'.g
- (4) Contested zctions to enforce a garnishee's f:[ability.10
* Contested exemption claims are preliminary matters, but represent es-
sential ‘rights generally requiring'judicial attention. The other
matters specified here are not preliminary matters and so may be deter-
' mined by a cburt commissioner only if uncontested, subject of course to

" -stipulation of the parties in appropriate cases.

9. See Code Civ. Proc. § 488.090, incorporating the procedures of Code
Civi Proc. § 689, : '

©10. * See Code Civ. Proc. § 488.550.



PROPOSED LEGISLATION
‘The Commissidén’s recommendation woul&‘bé‘gffeétuated by enactment
‘of thie following measure: '
_An act to add Section ﬁBZ 060 to. the Code of Civil Procedure,

relating to attachment

The peqple of the State of California do enact as follows:

SECTION 1. Section #4#82.060 1s added to:the Cod¢ of Civil Pro-
cedure, to read: : T

482.060. = (ay Except as otherwise provided in subdivision (b}, the
judicial duties to be performed under this title are subordinate judi-
clal duties within the meaning of Section 22 'of Article VI ‘6f the Cali-
fornia Constitution and may be performed by appointed officers such as
court commissioners. ' n

{(b). Unless otherwise stipulated by the parties' {n writing, the
judicial duties to.be performed in the determination of the following
matters are not subordinate judicial duties: '

{1} A contested claim of exemption.

- {2) A contested motion for determinatiom of the llability and
damages for wrongful attachment. L

(3) A contested third party claim.

{4) A contested action to enforce a garnishee’'s liability.

(c) Nothing in subdivision (b) limits the power of a court to
appoint a temporary judge to hear and determine a matter arising under
this title pursuant to Section 21 of Article VI of the California Con-
atitution.

Comment. Section 482.060 authorizes the use of court commissioners
to perform judicial duties arising under this title, subject to the ex-
ceptions noted in subdivision (b).

Contested exemption claims, described in paragraph (1} of subdivi-
sion (b), may arise under Sections 482,100 (postlevy exemption claims
based on changed circumstances), 484.070 {claim of exemwption and notice
of opposition in procedure for issuance of writ of attachment after a
noticed hearing), 4B4.350-484.360 (claim of exemption and notice of

opposition in procedure for fssuance of additional writ after a noticed

~5-



hearing), 484.530 (clainm of éxeﬁption after levy of ex parte additional
- writ}, 485,610 {(claim of exemptlion after levy of ex parte writ or addi-
tional writ), 492.040~492.050 (release of exempt property where non-
~ resident defendant files general appearance).
' Motions for determination of 1iability and damages for wrongful
_ attachment arise under Sections 490 030 and 490, 050 Third—party claims
‘are nade and determined in the manner provided by Section 689 which 1is
Iincorporated by'Sectioﬁ 488.090. Actions to enforce a garnishee's
1liability may be brought pursuant to Section 488.550.

~ ' The provision in subdivision (b) of this section for the stipula-
" £10f of the partfes récognizes that the writteﬁ‘Stiﬁuiation of the
parties authorizing entry of judgﬁéﬁt on specified terms makes the
action uncontested. See Rdoney.g; Vermont Investment Cétp.,glﬂ Cal.3d
351, 367, 515 P.2d 297, __, 110 Cal. Rptr. 353, _  (1973) (applying
this principle to Section 259a, subd. 6, which permits qértain court

' comilasioners to determine uncontested actions).

Subdivision {(c) técognizes that a qdﬁlified cormmissioner or other
person may be appointed as a temporary judge to détérﬁine the matter
pursuant td the authority of Section 21 of Article VI of the California

Constitution.



