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I1emorandum 77-13 

Subject: Study 39.160 - Attachment (Court Commissioners) 

368/2lo8 

2/28/77 

At the February 1977 meeting, the Commission directed the staff to 

draft a tentative recommendation to authorize the use of court com

missioners under the Attachment Law. The draft recommendation attached 

to this memorandum is designed to deal with the constitutional objections 

raised by the 1975 Legislative Counsel's opinion. We hope to be able to 

approve the tentative recommendation for distribution for comment with a 

view toward introducing legislation in the 1978 session of the Legis

lature. Attached as Exhibit 1 is an outline of the judicial duties 

under the Attachment Law. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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Memorandum 77-13 

, ; i.' '~" :',,':,;.1'1: . -' :', ;~':' " 

" '1'(' JUDICIAL DUTIES'mmER "TIlE ATTACHMENT LAW 

,_.,' ",':: (1':"" ,> ·"",';'J~;~r:",,~t·.· ."" r" "-." , '. . . ~ .. 
. :·i 

' .. ' 

A" " IUGHT,>ro oATTfI;f}R' ORDERS.' WltlTS OF ,;ATTACi!MEN't ,i AmI DETERMINATION 

'''OFEXEMPTI0NS:' """",', ,I"~ n ,,'; 
,.1, , : .. 1' .. ~, '¥ _ '.,I :. '. l , ; J._' ,'. '-. 

. , 1: tlgSiced h,ear,ing pro~edures and prehvy exe,mpt,iol!. claims. 
. . - , -' . ' ',' 

(Chapter 

'4~) :". '>""' .. ":' ,i" 

:., Ill. A right to' !,ttaeh·,bl'd6t"whteh-' atates .the" 8D!OUhf \I!o be secured 

, 'n·, . "by the 'attadhllletW':ts~Ued if 'the court 'finds the following 

, , ;, te' • . riOticed hea'l'ing:: (§484'.090,')- ,',,: 

.,'j 

t '. 

~ '.' 

_ ,-'(': i 

<c., 'tt) The"clai1li,~:t"'~eUpon~t~ ia",taclllllEll!.t,l(aYb-e:£~d: 
(See § 48).0,10.,) ,,,'eI,; 

,(2) ,,:J,'lllj p la;lntiff,p:8$ est ab li,ahed ,,,h,e p r,ob'" ~ei validlty of the 

", J'ie~af:;~,. , (Se~i 481.19Ddei i ni11.g ,PIpbap,~~-vali dity • ) 

" q) TII~ ~~~.~clunent is t)()t soustt~T,t:q~i~'l!urp~e ,other than the 
~.'''' - , .. ,. ... ,. , , 

" ", r~~')f~~y. on ;the,c~,:1,~ ul/,on ;~hi~ithe.:~t~a~mel!.t 1a based. 

b. A writ of attachment ia alao iila,~ed,:#it the.,hearing, conditioned 
• _' J • , , - . ' 

, j. ; ! " .)lP,~, ;"e, ,fi~;f.ng of. ,~n;,1lA4er~aki;n.~" ,l(h:l;ch d4!scripes property to 
.. .., - , ' '. 

be levied upon. prop.arty 'fllich ,~;jex&!llPt •.. and states the 

:, .8IIIC!!1p.~, ~~ ,be secl!~~(Lpy ~heat~l!!i~ment wher~:. ,UI 484.090(b), 

",ft,88.0lQ{a).) ':1.,' "~i, 

, . ," 'oQ.) The court h~s,. ~~~"J:p,e, .findings pt!ees.~tJ,1"y, .c~ issue a right . - -' . , . 

,J .. .. ,to attach Pfd.F.rr """ , . "J,,: 
.,(~~~ed~!en4ant, hl!""f~lep.,Jo, p,rQV~,l!~l,.pr~~ty sought to 

c" Addftion,,, wtits of!ltfNh~nt may he,Jssue4, at a noticed hear

",inll' co~!i~~~pn~d )1~,FJ'!l fi~~ng,f'f, }In, HMertaking, if the 

co~t ,~~nd~;ithe J<>;\lmf~~:~$;484. 3lQ,J", 

(1) A right I;~,~ttach ,9"rAe~.hali ~~en,:i1sue,d at a noticed 
. ~ -. ' ~ - . 

•• ,.~ I , '.)' ': .-' ' .. 

,hf!~ring . ($ A84,.~Q)r o~, th~cp\1rt, llasdetermined in a 
. , - " ...., . ",,' '- '- ~J .. . • .' -

heari,Dg ,ona~Alln"t,o!i'et III1:1A~, art ,~ parte right to 

affaffi".9,f!I~iJII!lt,+¥pJ,4nt;f..ff 1!il:e!l~itled to the order 

(§§ 485.240, 492.0S0(d)). 
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(2) The defendant has failed to prove that all property 

sought to be attached is exempt. 

d. Continuances. 
i 1 I~ 

(1) For good cause shown, the court may grant a continuance of 

tne 'hea'l'ing. on "iSllu:~e:,J'f, itlhe>,order upon the defendant r s 

or the plaintiff's application. (I 484 • .080.) If the 

" ' ,'i, "'J:;,,c, (, cantiriuanceA:s granted ... :ott the ',defe,ndant r s al'lPl:iption. 
,-.. ,_. - . . - " .. ,. . , ... -',----' .- - .. , ~-.----.- .. _ ... 

the effective period of any tempor~I,'Y ,prot~cti.,.e order ia 
. ~ -' ... ..:.. -. '.-

extended. (I 484.080 (b) and Chapter--6~) 't1 the continu-

, '. i :atld~i~ 'tranced on thlipi8i~tHjt'sap~ticatti;ri, the 

effective period of any :tempora!;}'prot .. ect,i ve order may be 

<,,,, s< ,. '''elf tended. ;(.t,.484.080(a) and'4::h!e~~r,,6.} r,' 

:e, , ",.,:; ,(2),The.:court may dotibinU4 the hearitng1OD',issuance of the 

order alld vtitfot )the productil!n,ot.:additional fi!vidence 

" . upon a· ,showing ,of "gQodcause .• " ,(I ,,48lr;0l!O (d). ) 

2. Ex parte progedures and pre levy determination -.of' exemptiona. 

'~;' . 
, i : (Article'jot chapter 4; iandChapter 5.) :.", ,," ( 

. '. ~I: . " ~ 

~ -f --, 

.,; . ';"'.-

""'" 

a ... A right toai:t~cl\ order: art.dwrit of att~elinient may be issued, 

"condltloned'uponthe firing 'of an undertaking: 'if the court 

- " "finds the fol16wi'ng"a£M' !!,'pattehEiarfn:g: (§ 485.220.) 

.. (l)l'heCldlli 1:i1'orte up6ii whid)'st.t:aciiiierit:' ,niaybe iSsued. 
,; i . tsee' § 483;010:, i-:'i',', 0, 2"'''' 

(3) 

(4) 

Thep'laintiff"has' estabiisned' the probable validity of the 

ciaim. '(See § 48i. 190;) 
-" i.," q; 

The attachment is not sought for'a'pbrpose other 

'. :teeoverY'ot\:th~ ctaim! uport whldi'i:heattachment 

than the 

is based. 

The plaintiff r s aff1davftshcnlstnat the property sought 

t6 'he"atdiched: le1i1ot ekempt~;(see§' 487 ;020.) 

(5) The plaintiff will"suffer' great 'or' irreparable inju!;}, if 

tM"ilt..:lei1.adeia~d~t9:b~"'ht!atd"'oi!':liotit:e.· (See § 485.010 

, "'hicli:p~ovide!i : that' great illi iheparablE!"tnju!;}, is shown 

whh~: it may' be inf~rred that' the~e is' Ii' danger that the 

. property would be i:tinbealed, 'ude unavailable 

, 'substantiallyimpair~d in'v~iuei .I. bulk sales 

to levy, or 

notice has 

be~iI r~corded' and pubi:i.!ihi!d';"a;'1iijllor license escrow has 

, 'been' op~iied;"ot aSt (jt~r 6Ni!uniStiit\<!e shOWing that great 
. f " 

or irreparable' Ujh'~·~6uldN.:e;ti1t; to the plaintiff.) 
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... ,! _: '. ~ i -. .' 
~ •.• _~_ .e, ___ .. 

. ','", .', ~ - . 

c:;,b,. T'¥r£,~r~ .,tP,SYc"deny the ,appl:l,cation ~orthe. ex p,8l1te right to 

• b, ,,~t..tach ,order.,!!)d writ of ·attalj.hment, in ,~~, ¥s~retion and 

, "tpl!,~d ,t!!uea .. te!!'PO£!11: ,prot !Wti!! or4e!r: (,§ ~~ 486 • 010-

:, . ,,'" 4a~.1~(n .~dt:reat)i:he .app;Licat:l,Ol!<,as~.a~PUcation for a 

i:'ight to attach ordeT at a noticed hearing "(§:§- :484.010-484.110) 

,1t:.HJil1;4~ .);hat~he"J<eqllire"""w:s(oJ;: bl!-1-11l1)U of an ex parte 

'" . ;;~'" o'!,):~F,r,an.d ;~i~"JI1i~ a,aJ;1stted'C.) 48~~2iq;~ ,ilu~, ~at' it would be 

!)(,,',; ,';trt,:tn.ei~~~i,,;;lpf;)psticil ~do equi~y','AA.,t~~'p~ties to follow 

",J,:, ,"., ,~h~npF~~!!d ,\learing. p~~a~(s' 486.~30j'.,",'" 
'1:,1 ,') . c;, MAAt19'¥l,lJfr¢tl' ot. !t~l1t.~:y be J8!!-uedel',.parte. con-

o ,; ",' dit1.p11~dfln",t!tfl,f,g~lll! o~"an;·~e.rUld,I!I. :l,f tlte court finds 

the followi,ng:., ,C}.~~~ .S~O.) , " . 

"} ,J' (I?;., An: ~~.,l'a~Fe:fight,to"ttach" !,:,4er a~d,n.t~;,,pf attachment 
.. , hll.,Ve ~en iss.uell putl!l1-18nl; to' § 485.,220.: -,. :-; ' .. '1 ".1 ,', i, .J : ." : ,. '," .'- .. ). - ~ •. 

'1.1 C .,' ,(?J",.'l·h~ p.laint,iffs ~f'AA'~~ ,.h~,th~~tlIe: ~Foperty sought 

." ,; ".~,o, ~ att8i:hed.,.or .p,ar~ of..i~~('is!p~eJtPPt. (See 

"r', .~:U :_§i~.~8!.O~O.;) ".;'_f '4,j· <-, , : "Y,-' (_,-.~ ,.,.f, .. ', 

.... ~~) 'PIe, plld~Hf wHl 8u~f.~~~.~e~1= qr, i~rfIJI~t.ble injury H 
, ". 

the wdtis delayed to be heard oDj ~t:1.o",; (See § 485.010.) 

d. Additional writs of attachment may be issued ex parte. con
,- i ~ "'ll 'r~';~<:, ' (.; ;'~ -1(·'"1' ~ t,';, rr'< ·1· '~- {l }.j •• 

, dit1:oned on the filing of an ~den:aki~. H' tll'll"' co\irt--:nnds 
tb~ f~lTuwing: t (i~ii4.520.) ",'.",;' .'::.', .. ',J.;': •• , 

'i,"! -~ ... !~f1! /·3J"}':-'r-. -' 'ri', .T:1'-'<·, ~:: . ' .. "_i~: t·, , .. "j .J.trro .... · .. 
(1) A right to attach order has been issued after a noticed 

:t'{' ,-1 ,::""",-' ,.,'-,;, ". ':"'- l~"-'~il;:' 'if'.1'·:'_,·_i," 
liearing (§'4'/14A90) or the court has determined in a 

'. ," "' ........... ~~; ~~ rIll';" .-'i'it, "",!" .'r·-:~:1~i· :,~: t.~':' . r., 
hearing on a motion to .set aside an'ex parte right to 
~." .. ' .. , :··t ".,'-·r- _""::'i,i. ".(1 'r'..! '·"c: ," 

'attach O'rd~Tthat· the plaintiff is ent1tIedto the order 
. ,'.' :". ", (Jfl'8~': 240; '49'2.0561,1),(, ','."""; . j . 

(2) T&{~iatnti'fiis ~ff1d~Ut"~h~ ~h~~':the l'Toperty sought 

. " .. :"'. .. '~'t,he a~tabh~d;hn~f eX~mPt; 't'S~~§;'87~620.) . 
. , .. _~, ':',l.'. t . . , . I t,:: i "J . 

e. Motion to set aside eX' parte' right' t,o attach order and writ of 
• i,;': ;."'-:·~r'I·'.'-li-. : .. .n,t,:·:··~~~rjn-·' f ';!' Jf·'·b:~··: -_~) '/'1' ;:. ; 
attachment may be made by the defeUdant and iagranted if the 

coutt:;d'etetmiri.~a· iit"'t~e'heaiing" ;;i/th~:ii.oii;'n ~hat the plaintiff 

': . ', :££,6,,£ ~HJi~di:;'ihe"~r~er~:' (f'4AiLi40'~) The hearing on 

the motion may be contin\1ed 'for production of additional , , 

evidence" 
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3. Post levy determination of exemptions. 

: ,. , 

c:-. , 

a. Exemptions provided by § 487.020 are claimed and determined 

after levy of an ex parte writ (I 485.220). an ex parte addi

tional writ (issued after issuance of an ex parte order and 

writ under § 485.,540). or an ex parte additional writ (issued 

'after isaua:nte .. of anotii:ed·ltearing orliei" a:tidwrlt 'tinder 

,·§'484.520>'. 'kif:provided in Section 690.50. (II 484.530 • 
. , :',;. 4·85.6Ut,. . .:,,', .,.y,~ 'iC', 

I);' 'farn! 'products" or idiientory levi~upotf"purilsu~nt" to Section 

. 488'.,360(8) inSibe claillled ~i:!ssetithlforth~'suWort of 

tlilf'defelldllI1t 'ot·'tbedefendant 'sfUdly.· (§1487. 020 (b). 

488~'%0(1:;'r.·)':' 'Updnthe required showing; the court orders 

"'re1DOVal of the:'lte'eper' and return of the,' property essentisl for 

support and 'tDa1'~sueh' further order' !is' the' court deems 

appropt'iate tb '~otect the plaintiff'.. ,'.;",'! ', ...... .c:': 

': 'e. PostleiryexeiDpttCJn claims base'd on change i'ilCitcumstances 

(§ 482.100). The court orders the reli!ue' of property shown 

.,' :t'O' be exelDilt as a result of a change in e1rcumstances occur

ring after (1) the;' dimialof a ~lah{ ea:riier in the action or 

"'," (2)' the '/tlcp'i1iation' of tht! ti~ fo~ elaiiling -th~ exemption 

:'earl1i!t' iil' the sction: '(See' If '488.100 (c). 690.50 for pro-

cedures.) 
"r:. -j': : -. I 

4. Ex.parte procedures in action sgainst nonresident defendant • 

. '. a. t~i~~:'f.? attach order aJ?d,_'fiit. ?f,~ffa~~t ~~ .. b~ issued, 

conditioned upon the filing -of an Uiidertilldrig';' if the court 
•. ;. • .: ; ::. t. _:: _ - . " :- , .: J ~ :", • :. ., 

finds the following atthe~}arte; ~~arin8: (I 492.030.) 

(1) The claim is one upon whieh attachlllent may be issued. 
--:;.: ". ·:r~1Ir' ... · . (" ;.~;' t ," ',,- ·f~ r .. :.·: ": -," .'- : . '. I}. 

(See §. 492.010 which permits attachment in an action for 
0: !"'l.r ,""'" ':,:. ~.!,'. .,i)· '. \". :,t',- '_.' .I'j·." . 

. '. the re,coverj of money against nonresident individuals and 
:':'., .: ::.".~"! l'~'" ... .' .. l!"'..:::: ...... ,'. ::~ .. ': t- ';' 

. foreign eo~orations and p~rtnerships.) 
'·"ti 'J;-~ " .. i--;::.? ',."'~!.' .1'.' :iF,;>' ~-:.: . .:.~ .. --~;:::r:,j.:~: . 

(2) The plaintiff \lila !!!ltab;J.;Lshed th!! pro,bable validity of the 
"·.':'r:~_'.·-;···,I~ .... : ... ".-. },:) .. 

claim. (See § 481.J90.) .. 
. j.i',n .. : ""t r-. ;', ri"'" '.f"'-"·i_~: .;.:::.: ••.• '~::'= ~'~.' 

(3.) The defendant is a nonresident described by. § 492.010. 
'.:: "~'~' .: . ,·)r ":~.! ·.::-"'10 ..... " _.:' ",,! . 

(4) ~e attachment is not sough,t for a Pu~OS!! "ther than the 
_,~:"-,' ~(";' ·r.:';:: p')j:,i'. .' ... :'.: . :lTI.·.:' Y::, _,:,.;,.; ... : .:'2 ~,-.i ~~rJ.:.' . 

. . ... '. '-recOvery on 'the .. diiili. upon which tne'ai:.tadiinent is based. 
,..1' i-.\ .'.1 .:~_' ;!;-;, L'",s "'!':~,r[;:.:,l,':?I, "'.' Y'! ", :'3 cri :..' . :.'" :":f. ~:":'j' 

.. !:) .1,3 ': :.! 
-4-. :'; 
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.j," 

.' ; . 

: 'r.: ~ .. ' 

,s~j)j ect;. ,po '4ttach,ment. ·(Self' §4'92--; 040 which'provides 
J < ••. . •• , •••. ' •• 

__ , t,~'oIIlrl,prppet;ty<of $'nonreddent. is"subjlief to attachment 

".', ~'<i ~(a ~thod.o.(, L~ "is p~O\tided by! '488~310 !l seq.) 

b. Additional writs of attachment may be, tilSUed''ex parte, condi

,t~pp.ed",ppoa,t;"e.,.u~of·'ao,undert8ki~~ K die court finds 

the following: (I 492i.09G~ ),-, ,', • 

" {,-!.), A: r;l.aIJt" to,aench .. o'rd_r,Ms Held.Hue.' ag8inst the non-

(2) The plaintiff I S affidavit shows tllilttthe'property soilgbt 

" < '",~q ;i~e ;'~_tallhed'h lIubjeet 't6,atddllDent. '(Sel! § 492.040.) 

c. Exempt peeny. (llee § ,487 .020~ ,f8 'releas4d 'bi! order of tbe 

,,;, ",),,'1. \'" ~,~~,~,~ ,~en tbe ,~~~e~i~,~~t; i~~eml~:t,!~~?I\,.a .,8~e,t:¥ _~p'pear-
, ance in tbeact'lo11. (§ 492.040.), " "r ' , .,;.~, . 

... : . .t!,i:.'.·.~,· ,":". '~J~ ""., i."'·. ·f:~.!,·:t,··n·J . "" . 

"'d. A II!!!tion tOl\e$ aside the .ex sarte doMt,to atAAf,ilpJl(\er and 
'r'. .-;""" 'I \{I. :i: ,fh .~. ~)".:\ '. ( ... ' ": ... J ' •... 

,i'," ."Wr~t)(~~ a~~r;,~Ff,~' be ~"'e ~}l:.~be~efe~t;., ,(I 492.050.) 
The court ,sets a_sid.~ the right ,.1:0, ,fttta~!1 ot;der.,if,the defend-

~'~ '." j("{' ,: 1':.' (::, ':"'.~')~ "'"t:., .. ,:' ; .. ';'.' ." ... : .. !!:t_ .. 

" .. ant, hasfil~d 1l,8ener~la~p~!lrlll\c",f,t:1,,~he a~lC)ft and. tbe 

',' ph:lntiff fails' tosh~ t,~tfte P,J:~~.,~s. attfl!4;ldzed by some 

other provision. If the cO,urt findS that the plaintiff ~s 

entitled to the"rlilbt to att';':hi;t,~;jer, iJ~rdlri/i~~rerease 
• ,U J ,,1 efJ'propertji~"t jM\iliuant! t~' 1487':1120;""" 

I J .::! - ",,:,' ,'. , ~.~ .\-".. ".:., 
, ~ ~- ) ~.\ \. . ~, .. ; " ... 

5. Order directing transfer. ,If a !1'if'}?~ atr;~,l:m.-n~,ilI"is8~d, tbe, 
j .' ...... ':'," I· ':"!". ':-v-: ... : ! .... '.< .. : ..... ,':. ~_:.;. .. : . '. "., . 

" coUrt may also issue, an o1'der directing, ~f 4e~endant to transfer 
. . "l........ Ii··, ' ,', ~' •. ;::,. 1 ...... :.' .I - ~ .. ; '.' . J.. . . 

", ~o· the 'l~V;ing ,offlc~r ,poase~~~~'1~ tJ:\1t p,top~rtJ: [,1;0 be taken into 
';; ;:' .;[ :. :.!..:,)\,' ': ,':.1:;', .¥... ": .I'."r' ;, .. '. .'.. ~"'. . 

" . :"C;,U8~Ody ,o~ do,~u~tary ,1!V1den~e, ,0~",,~~~,~1f 1ft p.rop\l~9.' to be attached. 
(§ 482.080.) 

.• . r -t" •• ·; ;." . " ~ rl'c,:.: ,;.,'!; : -r: 
6 .:"AIi order -restrtcttn,"dm6unt' of ,rope'rtY to, be levied upon 'Or' aeter-

'," ;;'. ,',,'" 1id.riiri.'s 'otller' of l:!fryl..a)i life isii'ued;ib'e~e 'thep~,*~~,tY'de~i:r1bed in 
. ..... " .,", ":. ':" ,:.', .. ~". ;.'.:;.,"c(: 

; tbe'))la1iltiff's' '8Pillfcat'foti'cle4tlyexcee"cJs the amoUnt necessary to 

,.8~tisf1·the p'1l1t:rldt~I~"Clailt:"'(i 482~I20.): .,'" 
1.' (; ~,'. , I. : i ' .. :~j -

." ~.'. 
:~ r· . ;. '.\' 

t'~ 1) ,',' l' • • .." .. . {. .";' i.: ~~. '.' .1. 
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"".-,:'" 0" ,:rOOORARY PROTECTIVB·ORDER. '.' (Chapter 6.)- ".,-

('f; Issuance of te~por~kYp~otectiv~ ~rder.· A ~e~orary protective 
,~ .: ......... ;. .":' . "1·';·T· ... ··.:- . ,,", ';'::~ ,,: 

dtdermaybe' issued ex parte,' conditioned upon the filing of an 
," ,.j'" ,., '-. ' .. ;"." - ' . ."1' • .. !.l.i~l !:':,,' "".' '. 

undertaling, it the court finds the follQWing:. (§ 486.020.) 
. . I,' ~. . . , . . .. : 

a. The clsim is one upon'which ~ttach~ntmay be1ssued. (See 
•• J_ .•.• ) ·"'r.j·~I,J48j:·dfo.f.·J ',vi ~·,""O I.'''. "',,' .. ;;'- " .. '.' 

i . ~ . ~J '. " J I (' > i 1 ; • • '. .' ;'. '[ ~ •. : , 

b. TIle plaintiff hiuj'establislu!d the probable validity of his 
'L., .... ,-,.-, clsi~. I i;(!lee'"§"48i:i§o.) :',.:, ". ,,' .' .. ,' 

. ,',~. . •.... :.. .,'" ; '!-l I ("~; •... :; ~ Ii:.:!.!. I.':' :.'1 

e.The orderfsD.ot 'sought for a purpose other than the recovery 
, . " . ;',,' .'. . . ~~ ., ... ,':" .... ,: ,'~.' .\ 

,,' '. "-J~on tlie'ddm Upon -Wh'ich the application" ftit 'the attachment 
'::~:1~ ·b..ts~d", .(;.!:;.)1., .... :,~;. '. >. '.':p.: . i 

d. The plaintifi wiIi'suffer ~reat' or -irreparable inJury if the 
. -·t .. ~. o-rder·!s n-;'tis'~~d~ '(S~e; §'-.M5~lO.) ,.,," 

o"'! .... .. ;J'f';. ... ,f.-:;. '.'., ','1' 'I': .';;:' . .:'., •. ;:~:J' ·J: .. U:, 
,'." . 

. . ;,,~', ,Con$~~t~,!o~ tes:worary P.f,otective prll4lr. Tbe.~empol'ary protective 

.':' :~~de~;f~tai'i's S!lC?~,p~Tist"nIlL_a" the cO\lrt. deterll1nes sre in the 

interest of equity and. j\l8tice c.§ 486.0~P) and. may: restrain the 
· .. ,(:'ii.· ',"" .":.' "t,).~),:""' .. ,! " , ..... 

,.,;, ,'tr~~te~.-ff,~t",e- ~f~d:IID.t'9 p,roperty.in t\1e .s\:at4Jf 486.050(a» 

'J"'"" r ~~cept.i~b;at.~heJ~!l!~en<!a!?t:may Bell farm prodUf;Ut or inventory in 

the ord1nsry.,~ou~~e of Irusine!'s (I 486.0SPJb»".and,may write checks 

for certain purposes (I 486.060). 
~ ~ '}' J': .. ' ~ .: .-:;:;. , " ,-:' i! ""J.' ; : '. ': j 

. ! : 
, " .. ~ ',' 

3. Duration. of temporaryproteet;lve.,order. '.' '" 
;:. 'g ~ .: ... '.' , . ...... . .. 

,,',," ;.,.~ •. The.cou!t ,~~ ~F~~r.i~~ ,~, date of expi~aU!\l' .. Mr!~~r than 40 

,"','_ d.,.aY.,9,a.f~.er ... h,au.,a_,nc~,~f ~86 .09QJa). },,--. ,;"",,_, J;".' 
. I.: .,(I.:)~· ., ).i:: ' , _ 

~' .. ' .. ,_c .... 

b. The court may modify or vacate the temporarY..prot~~t~ve order on 

. ,; ,t'u~;~~~~4ant: ... ,'x. part~ .appp.~,~ti,."n. or }"f:t.eJ:-,-... ,~tfce_<t. 
v~I;!"ri~g,'lf it :deter.~~as,s~,~:"s~.·aCtion~~ldb"r..tn the 

+.n,t~rest oJ ,:j~ti~,an~ ,e«ly,f;ey-"e,q,tl)e partie,s. (I ·4.86.100. ) 

C. THIRD-PARTY CI.AIMs:. ' After le1l)'df a' wr'iit' cif.Jatt'lh:tullent",' 'a' third 

person may make ~ third-pa~tycleim (whiCh eventually may result in 

a hearing at which the court determines title to the property 

claimed) in the ma~er provided for third-party claims after levy 

of execution. (See §§ 488.090, 689.) 

D. EXTENSION OF LIEN OF ATTACHMENT. Upon motion of the plaintiff, not 

less then 10 nor more than 60 days before the expiration of the 
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.. ' ... 

( 

( 

( 

,.: .. , ,~r~IN~,~a1l:%e ~~t-e~(hthe liu1.'at1dIi of. the l1eo.':fot '.otis year from 

.ole,':" '.~14at •. tl:te.lillo::~1)~d Q~bend;a~ expire.· {§;.,488.S10.} The total 

_ . ." ',', ".0 " >,o.f,))I,\1C~·,~x,t,eDlJ'l;o~ ,,~y .'l'Iot,,·&ltCe&id £i_,."." :. i :',' :1,·, 

, o~. .~. appl1.-cal!:i.on, J>.i:,t;be el1ai~l!U~,'def~,~.~;~ra'~~'t'4;p'~~lton 

> wposjt.i:nAA,l'.a,I;,baiIi b~,_erfIJI.Qed.· ;and,Il'.~ble nc,a'b!e to other 

: : ~ p~rt.~.s.",.th.: ~ct,:.1JiII,.,orcl!lJt tM· .. te·Of lat~dptepert' or may 

IWMf~' ,a :!,!c!h!UiJ M.'d1~ 'tlu!1e'9tln8<offi.cer'\I~, ualCti' chir~ of. 

cultivate, care fOJ;. " prilSeTVa,coU8d: j "'.fi~. ,jJ8C .... 'Dt 'Sell 

attllched p,!o~r~y ~re.~J,JP ah~t'llat~·,P1.'~~Y,Js .. peri~hllble 
~! ,",," ,", ,,~:I ',~"',,~i ,"', ,"'," 1_':",:" L, __ .~'~i"", '._~,.,,:~._"".,:.:, .,.,":":~~~~" -:':~., ',:":~'~"~ 

, . or viII' greatly deteri6'rate or cUipiecia,t~, itiV!lue. ~J; tbatsuch . 
~."·I,\~'t:: .. ,~.!~·.i : :' .'f",~ir;1-.~ .. ~',~ ii,.-·1)f:.~ :':;'J.; :'>':1" '.': ,:",~ .. :,!,~~,.,w~;,,:·,) '~'>~,':~"':-

_,' ".,act,~~",~~,l ~~t .:~~~ ~~,i~~~~"fs6fnfr~~? "~.,,. (f 488.530 (a). ) 

':'''~f~ ',,' ~~, l!~rtl.t~x?st,h:al~~~ll"','~~ t>tt~!~1g::f1'~~~!d,~I, P:'lle~ the 
. plaintiff to pay the reCeivei' 1naclv~., 01'018, dl!~1; t.h«t Illl or 

",' .~:. ',~ ~I_',,·,·,. -." '; l:~'_~, -':1 "~ __ "', ,.,,.-j. :" -'. ;""'I::-,} ",\ -,-:~."";""'-. -

..' part' of. the receiver's failS and esp_eabe ,aid filii!. the proceeds 
.. ::"~ it t,::4 :"'~"!; "., L , " .. _ ,:;(' __ ~!"l;'rf>'" ~': "',' , ,'- ,r; ~ " ., ~'-'" ." e, •• " . 

. ';,0"',, ~~: t~~.,~al~.~(.fA~8.S~?~c,>,~}~ .. "",.·.. ,'d' 

~. . F' •... ,RB&EASlkOF ,ElCClWiI'E' ANAgIIGU!I:,An Pt".rJ1lJ.~ng 'en. attachment 
: '.. .' . , . 

of the property attached deady exCe~ theailOUDt. u.ce8earyto 

satiafy tbeplaindft"a el41I11.' (1489 .• $55.) the.. attachment is 

release4tliltl1e extent that it iaexees.ive •. 

G. IJNl)EllTAKlNGS.(Chapter 9.) . 
. , ; . 

1. Appfoval of9!ldertakings. All Wldertil1tinga,otherthjlutbose given . ' ' , , . 

2. 

with corporate sQi'etY.1mI8t be approved by tb,e: eourt before filitig. 

(§ 489.060.) 

Determination of obj eedoM tolilldertakigas. TI1e.cClUi"t determines 
' .. 

objectionBto undel"takings on noticedmotlon •. ' (f 489.080.) Objec

ti01l8:lB8ybe made ,im the grounds Chat tM sureti~ al'elnsufftc1ent 

or that the "';untof the Wldertillting iiJiniillffic1e1lt •. <i 489.070.) 
" , . '- .", - . . 

See §§ 489.220 (increase to a1llOUnt ~f probable rec0\>8ry for wrong-

ful attachment), 489.310 '(undenaktni to. release attachment), 

489.320 (undertaking to secure t~nd.nat1on of protective order), 

489.410 (postj.udgmentcontinuance <of attilc:hment). 489.420 (under

taking to release attac~nt on a_fendant's appeal).) The cOQrt 
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',". 

may permit witnesses to attend and evidence to he introduced as in 

a civil case. (§ 489.090(b).) The court may appoint appraisers to 

, :') ascereait'l· the: t>sli1e '<If' pro;,erty :". 0 ;4g9~'tt9(t(b).) I:f''the under-

;>1; ','. taking',iB 4'ehrlldned to be inSufficii1lt; the court"oiders 

.' j,; .,' dente un'4ertakinii' to' be' riled." ,(is"~'8'9.~9b(c).) """"'~': 

a suffi-

, . ( .. 

_ .. : 

H. 

. " 

RECOVEltY FOR'WRONGm Am~~NT:(c;,a;~~; 10.) A mot~'~n for re

covery on the plaintiff'. 'ilnd'i!rtak:til:g1c:f()t w~ongful'at-ta~bment may 

be;liIade 1fithina;'year sfterjiulgmi!Jit by tne 'defendarit"(§ 490.030) 

'or ,8, thitdperlJOttiWhose prOjlerty f/f'atfaihed '(I '490.050) by the 

'Pl!oC!edure'prOV1d~dtd',Sect'ion i058a.' 
'-.!;' '" ': !'~: ~'-:' _". '7:-/-' '+_~'; :'1' '-_'~T:~ '.~ . ".- o;,}' -

EXAMINATION OF THtRD PERSON INllJi:8,TED TO DEFENDANT. (Chapter 11.) 

:~, i : " ' 

-..... ,.-. 

{'. : -:.- . ';.\ Y. I .. ". :'J ' 
,-1:+; • 

. , ';...~ \' ,:.r: . • 1 .. 

, ,.". 

J' . '-.. ;. ~.* " 'I. 

" ' .. ' . 

i '; 
.. ~ -" 

, 
. ; .. :, j: !. ~ ., y " •• :(,: ;-: > • 

,,:'., :. ',,(,.' 

.... ::.<:;: I' .... :.-

-.' . c···· ' .. -~;:;. . . . .";ii: ., " j . < . 

,- . - I·, I' ~ 
I .~ 

" 

~- : 
:' ; .... ,. 

j l~'.u·) ;"1' 

" ,- , 

.' ;' 

•• • 

) 
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10/028 

Staff Draft 

TENTATIVE RECOMMENDATION 

relating to 

THE ATTACHMENT LAW 
.. '~' .. 

Performance of Judicial Duties by Court COIIIIIIieaioners, 

BACKGROUND 

The CoDlllission:"s origtnal: tecOllllDlt'ndat:lon proposing enactment of the , 
Attachment Law conta,ined a provision permitting court c:ollllDissionera to 

perform all the judic:1al duties under the Attachment LaW. I This provi

aioll was derived in part 'from provisions for the issuance of writs ex 
',' ' 2 

parte or after" a noticed hearing under the interim attachment statute. 

However, the proposed provision was deleted from the bill before final 

paasage. 

Maximum use of court commissioners 'Co perform judidal dtlties 
.,', 

Within the constitutional limitations is necessary for the effic:ient and 

econolll1cal adlll1nistration of"'the Attachment Law. Without a spec:ific 

statutory deaignation ,of the judicial duties which may appropriately be 

1. Reco_ndatioD R~lattn&~ Pre' udWCint Attachment ," it Cal. L. Revi
sion Co~'n Reporta 701, 739, 760 973). The Attachment Law was 
enacted in 1974, was SlII,ended in, 1976, and ~,-came operative on Janu
ary I, 1977. Cal. Stats. 1974, Ch. 1516, FlI (original l!tlactment); 
Cal. Stats. 1975, Ch. 200, § 2 (deferring ope. rat ive date); Cal. 
Stats. 1976, Ch. 437 (SlIIendments) •• 

2. Former Code Civ. Proc. §§ 538.1, 538.4, as enacted by, Cal. State. 
1972, th. 550, §§' 9, 12, was repealed by Cal. ,Stats. '1974, Ch. 
1516, § 12 (o.perati,ve .)"an. I, 1977 pursu,ant to Cal. Ststs. 1975, 
Ch. 200, § 2). ' ' 
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performed by court commissioners, their uSe will remain limited by the 
3 general statutes ,pertaining to the powers of court commissioners 

4 except in certain situstions where the parties stipulate otherwise. 

In preparing proposed legislation to authorize the use of court 

commissioners under the Attachment Law, the Commission hss attempted to 

satisfy the 

were stated 

constitutional objections to the origins1 propossl which . '. , S 
in an opinion of the Legislative Counsel. The Legislative 

Coun'ge'ietinClu'ded' that a provision ~uthorizing court commissioners to 

perform judicial duties under the Attachment Law 

would be constitutional to the extent it authorized the determi
nation of preliminary matters, even though contested, and a final 
determination on the merits of an issue in litigation, if uncon
fested. This general rule is subject to the qualification that the 

, " "determinatio(l'of ,a ,contested preliminary matter may, depending upon 
the facts of a particular case, so involve the exercise of due 
process dghtS' that it would be required to be made by a judge 
,rather, than an officer such ss a commissioner. 

" .Whether -a particular question involved a preliminary matter, 
with the exception of a recovery for wrongful attachment, which in 
all 'cases would be a determination on the merits, would depend upon 
the circumstances of a given case. 

3; , Geperal powers of superior court commissioners ,are. provided in Code 
of Civil, Procedure Section 259. Additional powers of superior 
court commissioners in Los Angeles County are provided'by Code of 
Civil Procedure Section 259a which is made, applicable to several 
other counties by Government Code Sections 70141.4-70141.12. 
Government Code Section 72190 authorizes municipal court commis
sioners to exercise the powers of superior court commissioners. 
Court 'commiSSioners sre empowered _to hear and 'determine certain ex 
"parte motions for orders and writs ;to approve undertakings, and in 
certain counties ,to act as judge pro tempore and hear uncontested 
'actions and proceedings. See' also 1 B. Witkin, California Proce
dure, Courts §1223-227, at 480-484 (2d ed. 1970). 

4. If appointed and qualified, e co~missioner may act as a temporary 
j'udge pursuant ·toa stipulation of ' the parties. Cal. Const. Art. 
VI, '§21; Code Civ. Proc.§"2S9a, aubd. 4; Rooney v. Vermont In-
vestment 'Corp.; 10 Ca1.3d 351,' 3S9~360, SIS P.2d 297, , 110 
Cal. Rptr. 353, - (1973). Where a court commissioner is per
mitted by statute to hear uncontested matters, the commissioner may 
enter a judgment on stipulation since the stipulation makes the 
matter uncontested. Id. at 367, 515 P.2d at ___ , 110 Cal. Rptr. at 

5. Opinion of Cal. Legislative Counsel (June 16, 1975) (unpublished). 
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The opinion also suggests that the determin'lt;i.on,.of a-contested exemp

tion ,claim is the sort of situation that in some cases may involve "due 

p!;,;oce,ss, right,s", so a,s, to require ,the ",e>aercise of judicial power of the .--'. '.' '.' '. . 
,highest d,egree. "" Tq¥>,,Podtion .i~,b.uttressed, by" recent decisions re-

g,ar<lingprejudgment reme<ltes,rendered by the 'Uni:t:ed Sta"es and the Cali

, fomia, Supreme Courts, which emphasize th,eimpo):tance of the: defendant's 

right to property, ,nece~sary, for. thesupp~n ot" the ,d",fen<lar>t, Jlnd his or 
6 ' 

her family. 

RECOl1MENDATION 

The Commission recommends that the Attachment Law be amended to 

provide for the maximum use of court commissioners within appropriate 

constitutional limitations. Accordingly, court commissioners should be 

generally authorized to preside over all contested and uncontested 

matters arising under the Attachment Law subject to several significant 

exceptions. The Commission has concluded, after a review of the judi

cial duties specified in the Attachment Law, that court commissioners 

should not be permitted to hear the following matters except where the 

parties properly stipulate otherwise: 

(I) Contested claims of exemption. 7 

(2) Contested motions for determination of liability and damages 
8 

for wrongful attachment. 

6. See Sniadach v. Family Finance Corp., 395 U.S. 337, 340-342 (1969); 
Randone v. Appellate Department, 5 Cal.3d 536, 558-563, 488 P.2d 
13, ___ -___ , 96 Cal. Rptr. 709, ___ -___ (1971); Blair v. Pitchess, 
5 Cal.3d 258, 279, 486 P.2d 1242, , 96 Cal. Rptr. 42, , 
(1971); McCallop v. Carberry, 1 Ca1.3d 903, 907, 464 P.2d 122, , 
83 Cal. Rptr. 666, ___ (1970). Cf. North Georgia Finishing, InC:-
v. Di-Chem, Inc., 419 U.S. 601, 605-606 (1975): Fuentes v. Shevin, 
407 U.S. 67, 8S-90 (1972). 

,7. See Code Ci-,;.,,Pr'lc. §§ 482.100, 41)4.070, 484.350,,484.360, 484.530, 
485.6iO, 492.040, 492.050. The proposed limftatioItron the power of 
court commissioners in situations where there is a conteated exemp
tion claim is not restrlcted to "necessities",claima because of the 
imprecision of that term and because property which may be a "ne
cessity" may actually be claimed under the necessities exemption 
(Code Civ. Proc. § 487.020(b»--~ a savings and loan account 
exempt pursuant to Code Civ. Proc. § 690.7 (applicable to attach
ment pursuant to 5 487.020{a». 

8. See Code Civ. Proc. §§ 490.030, 490.050. 
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9 Cortte·sted third party cTaims. (3) 

(4) 
. 10 

Contested actions· to enforce a garnishee' 9 liability. 

Conteste&:exelnpfion claims are preliminary matters, but represent es

sential'rights generally requiring judicial attention. The other 

matters specified here are not preliminary matters and so may be deter

mined· by a ctlur·t· commissioner ·only if uncontested, subject of course to 

ad-pblation of the parties in appropriate cases. 

9.· See Code Ci v. Proe. § 488.090, incorporating the procedures of Code 
Civi Prot. § 689. 

10. See Code c:i.v: Proc. § 488:550. 

" '-" 
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PROPOSED LEGISLATION 

The Commtssicltt' s recommendation wouid be effectuated by enactment 

·of the f0110wingmeasure: 

An act to add Section 482.060 to.the Code of Civil. Procedure, 
., "- . -. -'. 

relating to attachment. , . : . 

The people. of . the State, of ClIlifornia do enact !!!. f()llows: 

SECTION 1. Section 482 .06{) isadde<l to,the Code of Civil Pro-

cedure, to read: 

482.060. (a) Except as otherWise provided in subdtvision (b), the 

judic11\1 duties to be perfo:rmed under this tftTe are subord:(n·ate judi

dal duties wi,uun the. meaning ·of Section 22 'cJf 'Article VI ·:Of: the Cali

fornia Constitution lind may be performed by appointed· officers such as 

court commissioners. 

(b). Unless otherwise stipulated by the partiesl·:tn·writ·ing, the 

judicial duties to. be .performed in the· determinatibri'·o'fthe follOWing 

matters: are not subordinate judicial duties: 

.(1) A contested claim of exemption. 

(2) A conterted motion for determination of' the IrabilHy and 

damages for wrongful attachment. 

(3) A contested third party claim. 

(4) A contested action to enforce a garnishee's liability. 

(c) Nothing in subdivision (b) limits the power of a court to 

appoint a temporary judge to hear and determine a matter arising under 

this title pursuant to Section 21 of Article VI of the California Con

stitution. 

Comment. Section 482.060 authorizes the use of court commissioners 

to perform judicial duties arising under this title, subject to the ex

ceptions noted in subdivision (b). 

Contested exemption claims, described in paragraph (1) of subdivi

sion (b), may arise under Sections 482.100 (post levy exemption claims 

based on changed circumstances), 484.070 (claim of exemption and notice 

of opposition in procedure for issuance of writ of attachment after a 

noticed hearing), 484.350-484.360 {claim of exemption and notice of 

opposition in procedure for issuance of additional writ after a noticed 
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hearing), 484.530 '(claim of exemption after levy of ex parte additional 

writ)., 485.610 (clailJl of exemption after levy of ex parte writ or addi

tional writ), 492.040-492.050 (release of exempt property where non

resident defendant files general appearance). 

Motions for determination of liability and dalJlages for wrongful 

attachment arise under Sections 490.030 and 490.050. Third-party clailJls 

are made and determined in the manner provided by Section 689 which is 

incorporate'd by Section 488.090: Actions to enforce a garnishee's 

liability may be brought pursuant to Section 488.550. 

The provision in subdivision (b) of this sec'tion for the stipula

tion of the parties recognizes that the writteri stil'ulat ion of the 

i ;, parties authorizing entry of judgn:ent on' spec'ified terms makes the 

action urtcOritested. See Rooney.!:.. Vermont Investment Corp. , 10 Cal. 3d 

351, 367, 515 P.2d 297, _, 110 Cal. Rptr. 353, _ (1973)' (applying 

this prirtciple to Section 259a, subd. 6, which permits certain court 

c'omrili'ssioners to determine uncontested actions). 

Subdivision (c) recognizes that a qualified co~~issio~er or other 

person may be appointed as a temporary judge to determine the matter 

pursuant to'the authority of Section 21 of Article VI of the California 

Constitution. 

. ;, 
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