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‘ o 2/22/77
Memorandum 77-12
Subject: Study 39.160 - Attachment (General Assignment f6r Benefit
of Creditors)

Attached to this Memp:andﬁm'is a stdff draft of arrééommehdation
concerning the relation between the lien of the temporary protective
order or attachment and a general assignment for the benefit of creditors
or bankruptcy proceedings. This draft recommendation combines features
of the Commission's decision at the February meeting with Senate Bill
221, introduced on February 1 (see Exhibit 1, attached hereto)}. - The
Commission needs to decide whether or not to proceed with this matter in

view of the introduction of Senate Bill 221.
BACKGROUND

Commigaion Decision
At the February 1977 meeting, the Commission fenta;ive;y decided to

recommend that the Attachment Law.be amended to provide that the tem~
porary protective order expires upon the making of a general assignment
for the benefit of credité;g_or‘upon the commencement of proceedings
under the Bankruptcy Act or other provisions for the ratable distribu-
tion of the defendant's assets to creditors upon the defendant's insol-
vency. This decision would be implemented by amending Section 486.090
substantially as follows:

486.090.. Except as otherwise provided in this title, the .

temporary protective order shall expire at the earliest of the
following times:

(a) Forty days after the lssuance of the order or, Iif an
earlier date is prescribed by the court in the order, on such -
earlier date.

(b) As to specific property described in the order, when a
levy of attachment upon that property is made by the plaintiff.

(c) When the defendant makes a general assignment for the
benefit of creditors or proceeding_ for the liquidation or rehabili-
tation of an insolvent t defendant's estate, providing,for ratable
distribution of assets, are commenced.
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The Comment would read substantially as follows:

Subdivision (c) is added to make clear that the unperfected
lien of the temporary protective order 1s ineffective where there
has been a general assignment for the benefit of creditors or where
an insolvent defendant 1is involved in proceedings for the purpose
of liquidation or rehabilitation of his estate. See Sections
486.110(b) {(levy of attachment perfects llen of temporary protective
order), 488.500(1) (attachment lien relates back to date of service
of temporary protective order), Subdivision (¢) continues the
substance of a portion of former Section 542b but 1Is more general
in its termlnology so as to include all insolvency proceedings, .
e.g., proceedings under the Bankruptecy Act, 11 U.S5.C. § 1 et seq.
(1970}, the National Bank act, 12 U.S5.C. § 21 et seq. (1970), Fin,
Code § 3100 et seq. (liquidation, comservatorship, reorganization
and disolution of banks), and Ins. Code § 1010 et seq. (solvency

.and ‘delinquency of insurance companies).

Section 486.040 would also be amended to provide that the tewporary
protective order may not preclude the making of a peneral assignment for

the benefit of creditors:

486.040. (a) The temporary protective order issued under this
chapter shall contain such provisions as the court determines would
be in the interest of justice and equity to the parties, taking
into account the effects on both the defendant and the plaintiff
under the circumstances of the particular case.

(b) Notwithstanding subdivision (a), the temporary protective
order may not prohibit the making by the defendant of a general
assignment for the benefit of creditors.

Senate Bill 221 _
Senate Bill 221, introduced at the request of Mr. Harold Marsh,

acting for the Credit Managers Association of Scutherm California,
propdses.to'amend Ehe Attachment Law to provide for the termlnation of
the lien of the temporary protective order upon the making of a general
assignment for the benefit of creditors or the filling of a proceeding
under the Bankrupfcy Act witﬁin four mwonths from the creation of the
lien. (See Senate Bill No. 221 in Exhibit 1, attached hereto.) The
bill also provides that the lien of attachment terminates upon such

assignment or filing within four months from the creation of the lien.



ANALYSIS OF SENATE BILL 221

Several differences between the Commission's tentative decision and
Senate Bill 221 should be noted as a basis for deciding whether to

pursue this matter any further:

Substantive Differences

(1) Termination of attachment lien. Senate Bi1l 221 proposes to

amend Section 488.510 by providing for the termination of the lien of
attachment upon the making of a general assignment for the benefit of
creditors. Nelther the Commission‘degision, nor former Section 542b
unonrwnich it was based, provided for termination of thg attachment lien

uﬁon such an occurrence. Former Section 542b provided as follows:

'542b. The service upon the defendant of a notice and order
pursuant to Section 538.2 creates a lien upon all of his personal
property subject to the levy of a writ of attachment pursuant to
this chapter and owned by him at the time of such service or the
proceeds thereof. Such lien, however, shall .not be valid as against

a bona fide purchaser or encumbrancer for present value or a transferee

in the ordinary course of business. Such lien shall terminate 30
days after the service of the notice and order upon the defendant;
except with respect to property upon which a writ of attachment has
been levied during that period and upon the filing by the defendant
of a proceeding under the National Bankruptcy Act or the making by
the defendant of a general asslgnment for the benefit of creditors,
such lien shall terminate with respect to all property upon which a
writ of attachment has not been levied prior to such event. The
levy of writ of attachment shall perfect the lien created by the
service of the notice and order against a bona fide purchaser and a
transferee in the ordinary course of husiness and the levy of writ
of attachment Iin those cases where it 1s not preceded by the service
of a notice ‘and order shall create a lien upon the property 1ev1ed
upon which is. valid against all third persons.

The proposed amendment of Section 488,510 (see Exhibit 1) thus glves a

general assignment the same effect against an attachment lien as has the
commencement of bankruptcy proteedings. Because the attachment llen may
last for considerably longer tham four months (Iin contrast with the lien
of the temporary protective order), the four-month limitation on voiding
liens under the Bankruptcy Act is nécessary in this case. The automatic
termination of the lien avoids the néed to Initiate proceedings to void

the 1lien.



(2) Administrative efficlency in voiding attachment liens. Senate

Bill 221 goes beyond the Bankruptcy Act by terminating attachment liens
where the defendant 1§ not insolvent when the lien is created. Sectlion
67a(l) of the Bankruptcy Act provides that the attachment '""shall be
deemed null and veoid (a) if at the time when such lien was obtained such
person was insolvent . . . ." Elimination of this qualification makes
it unnecessary to determine the time of insolvency of the defendant as a
precondition to termipnating the lien. The staff sees this as a theoretical
d;awback_of Senate Bill 221; however, it may be assumed that in practice
few attachment defendants who are involved in bankruptcy proceedings
withiﬁ four months after the creation of the lien of attachment were
solvent at the time of the attachment. The attaching plaintiff could be
given the opportunity to show that the defendant was solvent under the
terms of the Bénkruptcy Act when the attachmenﬁ lien was created so that
therpléintiff could preserve his preference. However, we rejected this
'altgrnative in light of the pfactical considerations and the possibility
of the determination of the state courts being in conflict with the
detérmination of insolvency under the Bankruptey Act.

 {(3) Reinstatement of lien. Section 67a{(1) of the Bankruptcy Act

prdvides that ."if such person is not finally adjudged a bankrupt in any
proceeding under this Act and 1f no =arranseoent or plan 1s proposed and
confirmed, such lien shall be‘deemed.reihstated with the same effect as
if it had not been nullified and voided." However, if state law also
has the effect df’cefminatingjthenlien, it appears that the Bankruptcy
Act would not reinstate the lien. We are Informed that this possibllity
would arise in very few caseé since a voluntary'petition is deemed an
adjudication of bankruptcy (Bankruptcy Act § 19f) and the defemdant will
successfully resist an lavoluntary petition only rarely. Nonetheless,
the state law should track with the policy reflected in the Bankruptcy
Act in this case. -

(4) Other insolvency proceedings., The Commission had tentatively

“decided to provide for the termination of the lien of the temporary
protective: order at the commencement of any 1nsolvency proceeding providing

for the ratable distribution of the defendant's assets. The draft
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Comment to Section 486.090 mentioned insolvency proceedings concerning
banks and insurance companies. While this policy could be easily achileved
when only. the lien of the temporary protective order was to be terminated,
complexities arise when we try to apply this principle to the termination
of the attachment lien because of its longer duration. As indicated in
paraeraph (1), supra, the terminating effect of commencement of bankruptcy
praceedings must be limited to four months 1% the case of an attachment
lien. However, all insolvency proceedings do rct provide for the same
voiding period--liquidation provisions in the Financial Code applicable

to banks do not provide for any retroactive volding period (Fin. Code

§§ 3103, 3105); liquidation provisions applicable: to state 3avings and
loan assoclations provide for a 30-day volding periocd (Fin. Code §

9056); liquidation provisions applicable to insurancescompanies provide
for a four-month period (Ins. Code § 1034). The numbef of other imsolvency
proceedings is probably negligible when®compared to pgéneral assignménts
and bankruptcles. Accordingly, the draft recommendation does not propose
to.deal with these other insclvency proceedings. This will be at most a
procedural inconvenlence requiring some .actién to be takén to void the
attachment in these other insolvency proceedings.

(5) Release of attached property.' -Providing that the -lien of

attachmant or that the attachment termlnates .upon the miaking ‘of 'a general
assignment of the commencement of bankruptcy proceedings leaves open the
question of how the levy is actually released. Section 488.560(a)
provides for release .only at the written direction of the plaintiff or
upon receipt of a certifidd copy of an order of court in which the -
aq;ion ;s_pending. Under exilsting law, the filing of a bankruptcy
petition cperates as a stay of the execution of the writ of attachment
but the attachment is not released untll the levylng officer receives a
certified copy of an order of the bankruptcy ﬁourt. One purpose of
Senate Bill 221 is to avold the necessity of having a court hearing to
terminate the effect of theattschoent, If this purpose is to be achieved,
a procedure should be devised that will permit the release of the levy

on and custoedy of the property without a court order.



Technical Problems 10}

(1) Previously, the staff has recormended that Section 486190 be
amended to provide for the expiretion!bfitle’ terporary Brivtife tive Hitler.
‘Then, under the terms of Section .486.110{(b), the lien terhindtisl Wheh
- the temporary protective order termibates.!~BanataBiill:PT1 proposER to

amend Section 486.110 to provide for the termination of the lien of the
temporary protectlve order, apparently leaving open the theoretical
question of what happens to the order itself.
(2) Senate Bill 221 would, in the second sentence of subdivision
(¢) of Section 486.110, provide that nothing in Title 6.5 (the Attachment
Law) or any order issued pursuant thereto prevents the nmaking of a
general asslgnment or the flling of 2 proceeding under the Federal
" Bankruptey Acts, The staff belleves that this provision belongs in
Chapter 2 (General: Provisions) or in a new Chapter 13 because it applies
to more than the temporary protective order. We alsec think it unnecessary
to provide that the Attachment Law does not prevent the defendant from
f1ling a petition in bankruptcy since it i{s beyond the power of state
law to provide such limitacions.
{3) Senate Bi111 221 would amend Section 488.510 to provide for the
- termination of the "lilen of an attachment.” In view of the wordiné‘of
the rest of the gection, the words "lien of an" should not precede
"attachment in subdivision (e), ) ' _ |
(4) Senate Bill 221 refers to the "Federal Bankruptéf Acts." If
the terminclogy of the Artachment Law is td remaln internally‘consisfent
in this regard, "Federal Bankruptey Acts"” in Senate Bill 221 should be
chanzed to read “Uaotional Bankruptey Act' as in Scctions 484.020 and
484,320,

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



&

TN
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EXHIBRIT 1
LAW OFFICES _
THIRTIATH FLOOR * UNION BANK. SQUARL . -
445 lol.l‘l'l-l HGUIIUA l“l“ ' LOS ANGILES, CJ\I.IIOINIA oort
: TELRPHONE |213) 818- 51“
TRELEX: &7- W
REFER TO ML1x NUMMA

February 8, 1977..--

- Profeasor John H. DaHbully - ,
California Law Revieion Conmission
Stanford Law School

Btanford, California 94595

Re Lien of Tampnrary Protective Ordar
and Attachment

Dear Jnhnz‘

- I am anclosing herawith a copy of B.8. No. 221 which
has been introduced by Senator Zenovich at my request, acting
on behalf of the Credit Managers Association of Southern Cali-
fornia, to provide that the lien of the temporary protective
order or of an attachment expires upon the making of a general
assignment for the benefit of creditors or the filing of a peti-
tion under the National Bankruptcy Act. The Bill also provides
that the temporary protective order does not prohibit the mak-
ing of a general assignment, which it is inconceivable to me

- could have been the intention of the Law Revision Commission.

: The purpose of this proposed 1egialation ig, of course,
to promote equality of distribution among creditors and to pre-
gerve the use of the general assignment as a less expeneive and
more desirable alternative to hankruptcy in many cases.

: I would hope that the Law Revision Commisaion would see
fit to support these amendments. I do not believe that they
detract from any of the objectives of the Commission in its
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| NOSSAMAN, KRUEGER & MARSH

Professor John H. DeHbully
Page Two
Fabruary B, 1977

 1eg1a1ativa recummandation which rasulted in the neu Attachmant

Illw .

Sincerely yours,

NOBSAMAN, KRUEGER.& MARBH

HM/ma - - : g ‘ ‘ L
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: Enclosure _
cor Mr. Lee a.‘ré:tn;e_:__',-* ;
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SENATE BILL — ~ No. 221

Introduced by Senator Zenovich .

F_ebruary 1, 1977

: ~An act to amend Sections 486.110 ind 488.510 of the Code
of Civil Procedure, relating to lien termination.

LEGISLATIVE COUNSELS DICEST

. §B 221, as introduced, Zenovich. Lien termination.

(1) Under existing law, the service upon a defendant of a
temporary protective order creates a lien upon property de-
seribed in the order. The lien terminates on the date of expira-
tion of the order, except as to property upon which a writ of
‘attachment has been levied during that period. The lien also
terminates upon transfer of the property to a bona fide pur-
chaser or encumnbrancer for present value or a transferce in
the ordinary course of business.

This bill, in addition, would provide that the lien termindtes
upon the making by the defendant of a general assignment for
the benefit of creditors or the filing by or against the defend-
ant of a proceeding under federal bankruptcy statutes, if such
assignment or filing is made within 4 months after the lien was
created. ' :

(2) Under existing law, except as otherwise specified, levy
of & writ of attachment creates a lien on the property levied
upon and is valid against all subsequent transferees of the

property. The lien generally terminates 3 years after the issu- -
- ance of the writ of attachment’ under which the levy was

made, unless extended by court order.

This bill, in addition, would provide that the lien terminates
upon the making by the defendant of a general assignment for
the benefit of creditors or the filing by or against the déefend-
ant of a proceeding under federal bankruptcy statutes, if such
assignr(rilent or filing is made within'd months after the lien was
created. :
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.SB 221 =2
. ,

- Vote: majority. Appropriation: no. Fiscal committee: no. (
State-manclated local program: no. '

O ~Ian Onbe GO DD =

The people of the State of Califoriia do enact as follows:

SECTION 1. Section 486.110 of the Code of Civil
Procedure is amended to read: : _

486.110. {a) The service upon the defendant of a
temporary protective order pursuant to Section 486.080
creates a lien upon any property, or the proceeds thereof,

‘which is. described - in the order, 45 owned by the

defendant at the time of such service, and is subject to the
levy of a writ of attachment pursuant to this title. 'The lien-
is not valid as against a bona Ffide purchaser or
encumbrancer for present value or a transferee in the
ordinary coutse of business. L o

{b) The lien terminates upon the date of expiration of

-

" the order except with respect to property upon which a
_ writ of attachment issued upon application of the plaintiff

has been levied during that period. The levy of a writ of
attachment perfects the lien created by the service of the

temporary protective order., ..

fc) The lien terminates upon the making by . the

.defendant of a general assignment for the benefit of
. creditors or the filing by or against the defendant of a
proceeding under the Federal Bankruptcy Acts, if such

assignment or filing is made within four months after the
date of creation of the lien. Nothing contained in this title
nor in any order issued pursuant thereto shall be
construed to prevent the making by the defendant of

. such a general assignment for the benefit of creditors or
fﬂ

the filing by the defendant of such a proceeding under

 the Federal Bankruptcy Acts. . .
SEC. 2. Section 488,510 of the Code of Civil Procedure ( ‘

is amended to read: _
488.510. (n) Unless sooner released or discharged, any
attachment shall cease to be'of uny force or effect, and the
property levied upon shall be released [rom the
operation of such attachment at the expiration of three

years from the date of issuance of the writ of attachment (
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notice of not less efend
" property is attached, the court in- which the action is
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under which such levy was made. o
(b) Notwithstanding subdivision (a), upon mation of
the plaintiff, made not less than 10 or more than 60 days
before tﬁ%-ex{)iréticn_ of the threo-year period and upon
ess than five days to the defendant whose

pending miay, by arder filed prior to the expiration of the

period and.for good -cause, exténd the time of such
. attachment for a period not exceeding one year from the

date on which the attachment would otherwise expire.

- {c) The levying officer shall serve notice of such order
-upon any ‘person holding property pursuant to an

attachment and shall record ot file such notice in any

- office where the writ and notice of attachinent are
recorded or filed prior to the explration of the period
described in subdivision (8) or any extension thereof,

Where. the attached pruperty -is real property, the

‘plaintiff or his attorney, instead of the levying officer,
‘may record the required notice. RS ,

- (d) -Any attachment may be extended from time to
time in the manner herein prescribed, but the aggregate
period of such extensions shall not exceed five years,

. (e} The lien of ant attachment terminates upon the'

-nigking by the defendaitt of a general assignmient for the

benefit of creditors or the fling by or against the .

- defendant of a proceeding under the Federal Bankruptcy

Acts, if such assigninent or filing is made within four
months after the date of effectiveness of the lien pursvant

to Section 488500,

" goo o




Staff Draft
"RECOMMENDATION RELATING TO RN
THE ATTACﬁHEﬁTWLAWl |
. Effect of Bankrupgcy.Proceedings
" Effect of General Assignments for the Benefit of Creditors’
| BACKGROUND H
.- Section 67a(l) of the_Banktuptéy act! deci#res ce;tain qttacﬁment
,liens obtained within four months before the filing of a petition in
hankruptcy_tn be null and void.% The trustee may have the lien voided

ﬁq,summary procgedings before the bankruptey court by showing that the

~ defendant was ingolvent when the lien was obtained and that .the lien was

obtained within four months before the petition in bankruptcy was filed.3

1. 11 u.s.cC, 54107(aJ(f)t197o}.

2. Section 67a(l) of the Bankruptcy Act provides as follows:

. Every lien against the property of a person obtained by

-~ attachment, judgment, levy, or other legal or equitable process
or proceadings within four months before the filing of 4
petition initiating a proceeding under this Act by or against
such person shall be deemed null and vold (a) 1If at the time
when such lien was obtained such person was insolvent or (b)
1f such lien was sought and permitted in fraud of the provisions
of this Act:' Provided, however, That if such person is not -
finally adjudged a bankrupt ‘In any proceeding under this Act
and 1f no arrangement or plan is proposed and confirmed, such
lien shall be deemed reinstated with the same effect as 1f it

- had not been nullified and yolded., -

'3, Bakruptey Act § 67a(3)-(4), 11 U.5.C. § 107(a)(3)- #) Q97003 E.
Jackson, California Debt Collection Practice §§ 9.116-9.117 {Cal.
Cont. Ed. Bar 1968).
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Prior to its repeal, 4 Section 542b of the Code of Civil Procedure
provided that the lien of the temporary restraining order obtained by
serving a copy of the application for an attachment and the order terminated
upon the fi1ling by the defendant of petition in barkruptcy. This provision
was not continued by the Attachment Law, making it necessary for the
trustee in bankruptcy to initiate proceedings to obtaln an order declaring
the lien of the temporary protective order5 to be vold.

Former Section 542b also provided for the termination of the lien
of the temporery restraining order upon the making by the defendant of a
general assignment for the benefit of creditors, a less formal and less
. expensive alternative to bankruptcy.6 The Attachment Law did not continue
this provision, although Section 486.040 does permit the court to fashion
a temporary protective order containing "such provisions as the court
deternines would be in the interest of justice and equity to the parties"

which arguably include the possiblity of a general assignment.

4, Code Civ. Proc. § 542b, added by Cal. Stats. 1972, Ch. 550, § 19,
: was repealed by Cal. Stats. 1974, Ch, 1516, § 12 (operative Jan. 1,
--1977). ..

-5, - - See also Code Civ Proc 5 488,110 (lien of temporary protective
order} : : _

6. See_generally D, Cowans,vﬁankruptcy Law and Practice § A3 (1963);

. Shapiro, Assignment for- the Benefit of Creditors, in California
Remedies for Unmsecured Creditors 429 (F. Stumpf, W. Horwlcz, B.
Peal ed, Cal, Cont, Ed. Bar 1957). It should also be noted that
the making of a.general assignment for the benefit of creditors is
an act of bankruptcy. . Bankruptcy Act § 3a, 11 U.S.C. § 21{(a)(1970}.

~2-



RECOMMENDATIONS

The Commission recomﬁends tﬁaé thé Attachment Law be amended to
provide for the termination of the iién ﬁf a temporary protective order
or of an attachment whén, ‘withir four months from the dafe the lien was
obtained, a petition in bankruptéy 1s filed by or against the defendant
or the defendant makes a general assignment for the bBeneflt of creditors.
Terminating such preferential liens as a matter of state law furthers
the policy favoring procedures generally designed to distnibuce the
debtor's assets ratably and also eliminates the need in bankruptey:
procéedings to obtain a court order declaring such liens void.?

The Attachment Law should also be amended to provide an orderly
- procedure through which an assignee under a geperal assignment for the
benefit of creditors or a trustee in bankruptey may obtain the release
of property which has been levied upon pursuant to the terminated writ
of éttachment. The plaintiff in the action in which the attachment has
been issued shou1d be given notice and a 10-day period within which to

object to the release of the property.
PROPOSED LEGISLATION

The Commission s recommendation would be effectuated by enactment

of the following measure:

. An act to add Chapter 13 (commencing with Section 493.010) to Title
6.5 of part 2 of the Code of Civil Procedure, relating to. attachment.

The people of the State of California de enact as follows:

SECTION 1. Chapter 13 (éommenéing‘with Section 493,010) is added
to Title 6.5 of Part 2 of the Code of Ciwil Précédure, to read:

7. In order to avold the procedural burden, the terminating provisions
of state law would have a slightly broader scope than the Bankruptcy
Act voiding provisions since liens would be terminated which were

. obtained when the defendant was not insolvent. State law should,

like the Bankruptcy Act, provide for the reinstatement of a lien of
attachmént where the defendant is finally adjudged not to be a
bankrupt. See Bankruptcy Act § 67a(l), 11 U.5.C. § 107¢a)(1){1970),
quoted in note 2 supra.
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CHAPTER 13. EFFECT OF BANKRUPTCY PROCEEDINGS
* . v AND GENERAL ASSIGNMENTS FOR “FHE BENEFIT - |
' OF CREDITORS -

§ ﬁ93 010 General aasignment for the benefit of creditors niot precluded
' 493 010 Nothing in this title precludes ‘the making by the defend-

"ant of a general assignment for the benefit of creditora

Comment Section 493. 010 makes clear that repardleas of the terms
of anywyrit_of attachment, temporary protective order {Sections_&ﬁﬁrﬂio—
é86.110);‘on turnover order gSection_ASZ.OBO), the defendant nav,nakeLa
general assignment. for the benefit of creditors. Section ,_493;010, and |
theAremainder_of Chapter 13 reflect the policy favoring generaldaasignments
for the benefit of creditors (which contemplate the ratable dietribotion
to creditors of the aaeignorfs_aasets) over attachment (nhich permits

Qne-general,ereditor_to_eatabliah”a prierity over other general eredieors).

§ 493,020, Termlnation of temporary protective order or attachment

493.020. (a} A temporary protective order terminates 1f, within
four months after the temporary protective order i8 served on the defendant,
the defendant makes a géneral assigmnment for the benefit:of creditors or
a petition initiating a proceeding under the Mational Bankruptey 'Act 1s
filed by or against the defendant _

(b) An attachment terminates as to particular property if within
four months after the effective date of the lien of attachment on such
property pursnant to Section 488 500, ‘the defendant makes a general
assignment for ‘the benefit of icredltors or a petition initiacting a
proceeding under the ‘National Bankruptcy Act is-flled by or against the

defendant,

Comment. Section 493.020 provides for the termination of a temporary
protective order or an attachment upon the making of a general assignment
:for the .benefit of creditors 9T the commencement of bankruptcy proceedings
E'within four months after the creation of the lien of the temporary
protective order or the lien of attachment See also Sections 486.090
i(expiration of temporary protective order), 486.110 (lien of temporary
protective order from time of eervice} bBB,SDO_{lien of "attachment),
488.510 (duration of lien of attachment). | | |
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Subdivision (a) is derived from a portion of former Section 542b
which provided for the termination of the lien created by service of the
notice of attachment ‘hearing and the temporary restraining order when
the defendant flled a proreeding under the MNational Bankruptecy Act or

~made a general assigmment for the benefit of creditors.

Subdivision (b) is new. It provides for the automatic terminationm
of the attachment, thereby making it unnecessary to initiate court.
proceedings under the Mational Rankruptcy: Act to vold the 1lien of attachment.
This principle is also applied where the defendant makes a .general’

‘ assignment for the benefit of creditors within the specified time.
o This chapter does not affect other provisions volding liens arising
under this title. See, E;E_L Ins. Code § 1034 (voidable preferences in

insolvency proceedings applicable to insurers).

§ &93.030. Belease of attachnent

483,030, (a) Where an attachment terminates pursuant to Section

493,020, the assignee of a general assignment for the benefit of creditors
or the trustee in bankruptcy may secure the release of the attachment by
filing with the levying officer a request for release of attachnent,
executed under oath, which describes the property to be released from
the attachment and: L 7

(1) In the case of an assignee,'a copy of the general assignment
for the benefit of creditors, B o |

{2) In the case ofa trustee,a certified copy of the petition in
bankruptcy and a certified copy of the court order approving the trustee's
bond

(b) Within five days after the filing pursuant to subdivision (a),
the 1evying officer shall [serve upon] [nail to] the plaintiff a copy of
the papers filed and a notice that the property will be released pursuant
to the request for release of attachment unless otherwise ordered by
court within 10 days after the date of [service of] [mailing] the notice
of request for release of attachment.

(c) Unless otherwise ordered by court, the levying officer shall
release the attachment pursuant to the request for release of attachment

after the expiration of 10 days from the date of [Service of] [mailing]

5=



the notice of request for release of attachment to the plaintiff. Where
the.property has been taken Anto custody, it shall be released to the
Iassignee or trustee unless otherwise stated .In the request for release
of attachment. Where the property has been taken into custody but is to
be released to the defendant, it shall be released as provided in
subdivision (b) of Sectlon 488.56(0. Where. the property has not been
taken ;ntp custody, 1t shall be released as provided in subdivision (c)
of Section 488.560.

Comment. Section 493,030 provides a procedure for rcleaSing property
from an attachment which has terminated pursuant to Section 493.020,
Section 493.030 seeks to provide the levying officer with sufficient
information to dispose of the attached property in an expeditious and
orderly -mannaer. ' By giving the plaintiff notice before the release takes
place, the plaintiff in an appropriate case is able to protect his ' '
interests in preserving his priority. Through its incorporation of the
release provisions of Section 488.560, Sectlon 493.030 1§ also Iantended
to inform garnishees' that "they are relieved of the duties and liabilities
.-of:a.garnishee arising from sérvice of the notice and writ of attachment.

§ 493.040. ‘Reinstatement of ‘attachment lien

493.040. (a) Where “an attachment has terminated as a resulf of the
filing against the defendant of a petition initiating a proceeding under
the National Baokruptey Act, the lien of attachment i{s reinstated with
the same effect as if the attachment had not been terminated if the
defendant is not finally adjudged a bankrupt in any proceeding under the
- .Mational Bankruptey Act dnd if'no arrangement or plan is proposed and
confirmed under the Wational Bankruptcy Act.

* (b) The plaintiff may perfect the reinstated lien of attachment by
causing the property to be levied upon pursuant to a writ of attachment.
The- lien of attachment is effective from the effective date of the lien
of attachment on the: particular property pursuant to the reinstated

attachment.!

Comment. Subdivision (a) of qection 493. 0&0 is analogous to a
proviso contained in Sectlon 6?3(1) of the Hational Bankruptcy Act, 11

reie. s IO?(a}(l)(lQTQ Subdivision (b) makes the reinstatement
|'-;2_;, l., .
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provision effective by providing for a relevy upon the property 1in order

to perfect the reinstated lien. The effective date of the lien of the
reinstated attachment may relate back to the date of service of a temporary
protective order as provided in Section 488.500(1). However, Sectlon
493.040 does not provide for reinstatment or perfection of an unperfected
lien of a temporary protective order. See also Section 486.110 (lien of

temporary protective order).
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