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Memorandum 77~10
Subject: Study 36 - Fminent Nomain (Resolution of lecessity)

Attached as Exhibit 1 {pink) is a letter from Robert J. Logan, City
Attorney of the City of Pittsburg. Mr. Logan points out a problem with
the Comment to Sectfon 1245.255 of the Eminent Domain Law relating to
attack on the validity of a resolution of necessity. See also on this
point ‘2 letter from Norval Fairmam ¢f the Tepartment of Transportation,
attached as Exhibit 5 (blue)., The text of Section 1245,255 and the
Comment 1s attached as Fxhibit 2 {vellow). This memorandum gives the
background behind Section 1245.255 and the Comment, analyzes Mr. Logan's

problem, and offers several alternative solutions.

Background

One of the major issues considered by the Commission in developing
the Eminent Domain Law was the extent to whiech the resolution of necea-

sity 1s subject to collateral attack om Its validity in a condemmation
proceeding. Existing law generally gave conclusive effect to the reso-
lution, even 1if its passage were obtained through fraud, bad faith, cor-
ruption, or gross abuse of discretion. People v. Chevalier, 52 Cal.2d
299, 340 P.2d 498 (1959).

The Cormission determined that there should be no change in exigt-

ing law, stating in its recommendation:

The Commission has weighed the need for court review of necessity
questions against the ecomomic and procedural burdens such review
would entail and against the policy that entrusts to the legislative
branch of government basic political and planning decisions concerning
the need for and design and location of public projects. The
Commission has concluded that the policy to provide conclusive

effect to the resolutifon of necessity of a public entity 1s a sound
one and should be continued.

After this recqm@eﬁqation was printed, the Commission determined that

there should be'a_limited exception for a resolution that was procured
by bribery. Thié‘excéption is presently embodied in Section 1245.270,
attached as Exhibit 3 (green).



Nuring the legislative process, the Assembly Judicilary Committee
added a provision that the resolution is subiect to collateral attack in
the condemnation proceeding if its adoption or contents were influenced
or affected by "abuse of discretion”™ on the part of the adopting agency,
and a Comment was added stating that the resolution is also sublect to
direct attach under Section 1094.5 (administrative mandamua). The text
of Section 1094.5 is attached as Exhibit & (buff). The Senate Judiciary
Committee revised this provision to permit collateral attack only in
cases of "gross" abuse of discretion, and the Comment was modified to
indicate the difference in standard for a collateral attack {''gross
.abuse of discretion'} and a direct attack ("abuse of discretion’’).
Section 1245.255 and the Comment were adopted in this form. See Fxhibit
2 (yellow).

Anqigsis _ ‘

Mr. Logan (Exhibit l--pink} helieﬁes that the Comment to Section
1245.255 is incorrect--Section 1094,5 (administrative mandamus) is not
the proper remedy or procedure for a direct attack on a resclution of
necegsity.: Mr. Logan's argument may be summarized as follows: (1)

" administrative mandamus 1s available for quasi-judicial and not for
'quasi-legislative acts; {2) adoption of a resolution of necessity is a
quasi—legislétiﬁe act; (3) therefore administrative mandamus Is not a
prbper‘remedy to attack the resolution of necessity.

' The staff has researched these points and believes that “r. Logan's
analysls and supporting authority are generally very good. However, the
key point of whether adoption of a resolution of necessity is a gquasi-

legislative act is not as clear as Mr. Logan's analysis seems to indi~
cate. See Deering, Californis Administrative Mandamus § 2.8 (Cal. Cont.

Ed. Bar 1966):

A difficult problem of classificatiecn is presented when the
agency's action has both quasi-legislative and adjudicatory as-
pects, as In many zoning and condemmnation proceedings. See }
Davis, Administrative Law Treatise § 7.03 at 417 (1958). In such a
case attention must be focused on the aspect of the decision being
attacked. For example, in Wulzen v. Board of Supervisors [101 Cal.
15, 35 P. 353 (1894)] the city condemned and appropriated certain
land for street use. The Supreme Court analyzed the components of
the agency's order as follows: ''The order included not only a
legislative expression of the will of the board adopting it that a
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street should be opened, but in addition thereto sought to perform
the judicial act of taking the lend of citizens, rendered necessary
“imder the legislation involwved in the order. To the extent which
_ 1t sought to accomplish this last object it was judicial 101 Cal.
at 25, 35 P. at 356.

In other words, adoption of a resolution of necessity is a mixed legis-

Jative and judicial act; it has elements of baoth.
Likewise, Mr., Logan indicates that the Supreme Court in HFH, Ltd.
¥. Superior Court, 15 Cal.3d 508, 542 P.2d 237, 125 Cal. Rptr, 365

(1975), initially mistakenly indicated that admiﬁistrative nandamus

{Section 1094.5) was the appropriate vehicle for review of a legislative
(zoning) action but that, when its error was pointed out, the opinion
was modified to refer to ordinary mandamus (Section 1085). However, a
review of that opinion reveals that the court states 'we hSVe.iecognized
mandamus as the proper remedy for allegedly arbiltrary or discriminatory
zoning" {15 Cal 3d at 508), cites Selby Realty Co. v. City of San
Buenaventura, 10 Cal.3d 128, 514 P. 111, 109 Cal. ?ptr. 799° (1973),
which states, ™he gravamen of plaintiff's complaint is that tﬁe"city

refused to issue the permit unless plaintiff complied with an assertedly
invalid cqndition. The approprate method with which to consider such a

claim is by a proceeding in mandamus under Section 1094.5 of the Code of
civil Procedure. {citations]”

What 1s the up-shot of all this? The law on whether administrative

mandamus-may be used:for a direct attack on a resolution of necessity is
unclear. : As 'ir. Logan-reeognizes, "I .am not sure anything can be accom—
plished without litigating the issue.” However, the existence of the

statgment in the.Comment to the effect that an action under Section
1094.5 18 available will.ipdubitably affect any judicial resolution of

i

the question. What, if apnything, .should be done?

Alternative Solutions
The reason the referefice’ to Section 1094.5 presents a problem is

that the standard for attack under that section is “abuse of discre-
tion,” and the court may try the issue de novo. Mr. Logan is concerned
that, under this standard, there will be frequent, and perhaps success-
ful attacks on resolution of necessity. This "unreasonably and in-

correctly burdens public entities in moving forward with projects.
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Furthermorg, it en;durages greater court participation in making what is
éssentiﬁliy'a legislative,de&ermiﬁation.. Courts simply are not policy
makers.” This reasoning corresponds with the Commission's reasoning in
initially recommending that the resolution of necessity not be subject
to collateral attack on any grounds,

There are several alternative solutions to "r, Logan's problem that
the staff can easlly conceive. '

(1) Do nothing. It is arguable that the characterization of the

tesolution of necesgity In the Comment as subject to attack under Sec-

" “'tién 10%4.5 1s accurate. It is also arguable that, whether or mot the

‘characterization is accurate, 1t was the legislative intent that the

'

" gtandard be simply "abuse of discretion.” However, the Commission’s

staff drafted the Comment for the lepislative committees, and we do not

now recollect whether the issue of the standard for direct attack was

ever fully considered by the committees, other than by vague reference
to Section 1094,5.
{2) Make clear that Secticn 1094.5 is available. The law could be

clarified that Sectlon 1094.5 is avallable to attack the resclution, or
alternatively, that the resolution may be directly attacked under a

astandard of "abuse of discretion.,’ This would not help Mr. Logan's

problem, but would eliminate the need for court resclution of the 1ssua.
{3) Make clear that Section 1094.5 is not available. The law could

be clarified that Section 10%4.5 is not availlable to attack the resolu-

tion. If this is done, the question then arises how can the resolution
" be attacked directly, and what is the standard. Both iir, Logan and “fr.
Fairman sﬁggest that cordinary mandamus under Section 1085 1s the ap-
propriate remedy for abuse of discretion in quasi-legislative act$. See
discussion C.%E.B., Californla Civil Writs 5§ 5.35-5.37 (1970), attached
as Exhibit & (gold). The standard for attack under Section 10385 is

whether the agency action has been "arbitrary, capricious or entirely
lacking in evidenciary support, or otherwise unlawful." See, e.g.,
Wilson v. Hidden Valley Mun. Water Dist., 256 Cal. App.2d 271, 63 Cal.

Bptr. 889 (1967). Unfortunately, the statement of this standard in the
cases is dictum, and there is no Indication in the cases of any statu-
tory basis for the standard. 3oreover, as Mr. Logan recognizes, Section
1085 would not be applicable if "the determinations in a resolution of
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necesslity are determined to be quasi-judicial,"” a matter that is not
clear.

(4) Enunciate some other standard. A provision could be added to

the statute to make clear that a resolution of necessity is subject to
direct atrack, and to speclfy the standard. The availability of Section
1085 relief could be statutorily prescribed, or the “arbitrary, cap-

ricious or entirely lacking in evidenciary support, or otherwise unlaw-
ful' standard could be codified. Or the standard could be the same as
the standard for collateral attack--"gross abuse of discretion.” It is
certalnly arguable that, if a resolution of neceasgity can be attacked
collaterally in an eminent domain proceeding, 1t should be attackable on

its adoption on the same or additional grounds.

Respectfully submitted,

Jathaniel Sterling
Assistant Executive Secretary
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Memorandum T7-10

EXHIBIT 1
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aahn B. ninuully, - L e
-California Law Revision Committee o
Stanford Law School )
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-
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“Les Angeles, __e; !mun e e

Dear sirl:

T dizcuting thil 1ettnr of coneern to Ay -

thinq can be done to corract what I fe&l is sn dnfo
slication of the administrative mendapus: e

l 94.5 ot tharcilifarnii cOdn ot civi,_-

As u ar- awlru, undnz the nap aM£nent domain ?w; in particular;
- §1345,235, the conclusiveness of. 4 znlaluﬁiﬂn of necsssity oan be
eeilntnrally attacked to tha extent that its' adoption or goritent . -

 was. infjuenced or affected by gross dmise of discietion on the

- part. of the governing body. - whu'lagialntivn committae comment

- accompanying that section. indicatan that “the validity of the
resolution pay be. :ubjuut "to direct attack by adminigtrative man-
damus." (CCP 51094, 5),' : uagqast that vtnw ia 1naurract, :

lavaral anntha ngc, I had ocansion to~ prnlant fagapgrizg thaICity
' . crt andlyzing
of my redearch,

. sdmindsf nt&w ‘review under $1094.5, iaa ;f res

'§ am convinoed that the method nz'
ut in not under ©CS §1094,5
. -gézlitiVI sn nhAflptyr and
-uy -private p

. or the nﬂint iu not & judic
in the. g:ﬁlin of the. legislature
{1894) 101 cal. 15; 20) ci _
*298, 297-298)., Thin wulf-&!_-;‘” NG

by statute or case law. - Bven §1245, 25
axception that a determinaticn by

utfef"fi‘3J’

the gova

'“riiniﬁtion of neces~
mination of tiecessity
judicial; . The neces-
use-of ‘the public
";*9n;§w§1ah lies

VJT?fs‘notmhaan altered

1nes with limited

body ims conclusive

as to the fatters referred to in §1240,030. T is principle is a
carry-over from prior law and atill exista in its' basic unaltered

form,




" \gohn H. DeMoully, Eeg.

‘Roger Sullivan, Esqg.
February 9, 1977
Page Two

The only basic change in the statute ia prcviaion for collateral
attack {CCP §1245.255) if gross abuse of discretion is eatablished.
A scope of review based upon "gross abuse of discretion" is a far
stricter standard than the scope of review under- §1094.5, “"abuse
of discretion."  Moreover, it is consistent with the standard of

s raview for legislative acts, to wit: arbitrary,: capricious, or
_entirely 1acking in evidentary support or otherwiue unlawful.

It is clear and unqueationed that CCP §1094. 5 was dasigned tb apply

gggsi-jgdicial acts. Topanga Aaaociatiaﬁ for & B&uﬁic Cummunity
un 8 Angeleg ' - ;,_ ',
Eﬁglo'“es' Re _rament Association (1974)1

- Terno 3] 7 Wilson v. Hidden Valle Hunidi al ter
ET“ETT‘a rict (1967) 256 ca 2nd 2717 Brock v, ia“‘*rior SBurt 6
‘c‘a"‘F‘_un of San Francisco (1952) 16’9‘—33"53“ Tt Is equally clear ,
8 not the appropriate vehicle for review of legig-
lative or gyaai-l iglative acts. Strumsky v. San Diagg Employees
ﬁEEIrament Assoclatlon, cited supra; Topa Agsoclation v, County
8 Angeies; cita&"ﬂugra; B¥ock v. 8 ie";-“ﬁturtf=¢iE_é supra;
: Ltd,, V. Superior Court i—" ’11- ﬁgp;ni ¢ Bu ng
’ COntraefar 5 AsSSoclation V. City Counc of - San 2o |
son v.fﬂﬁﬁaén ﬂiiiay, __pra; Tiﬁak,v. CLEY

'(1962) 203'??7{?59-.

While. 1t ia true that 51994 5 makes claar referance to-the situation
where a hearing is required and evidence taken, such elements are
not reatricted to gquasi=-judictal proceedings only. - Conseguently,
the distinction between the two cannot be:thade off that basis alone.
The presence of certain elements usually characteristic of the
Judicial process do not necessarily mean that the agency action is
any less legialativa or quasi—legislative. {ﬂilaon Vs Hiddan valley,

ugra).

--rha ‘process of distinguiahing betwaen quaai-legislative and quasiu
judicial acts must be ohe of aascertaining functlon over form. In
naking this distinction, emphasis should be placed on the third
slement set forth in §1094,5, that is, that discretion in the

- Jetermination of facts 18 vemted in the Irferior tribumal. 1If an
action can be characterized as legisldtive, ‘then the determination
1eed not solely rest on: the facts presented, but -instead may be
sased on-a legislative conclusion as to what is best for the health,
safety and general welfare of the public. There {8 no need to
jetermine whether a resolution of necesaity and location of projects
Ls legislative or guasi-~judicial. - The courts have already made that
iauMMum{mumv.Muddsyuﬂwm,;pu.

L -

N
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John H. DeMoully, Esq.
Roger Bullivan, Esq.
February 9, 197?

Page Three '

The abova mentioned distinctions hecame terribly impprtant affect-
ing not only the :cdonduct of the hearings, but also the content of
the resolution.: The statutory findings requirad'in the adoption
of a resolution of necessity are not that disgimillir ' to those
‘which are required in zoning actions.  In both cases; the legisla-
ture has set forth certain statutory findings that must be made,

in both cases, the actual determinations are legialative in o
character. A legislative action of a local agency is subject to
review only.to: determire whether the agenicy ‘action has been arbi-
trary, capricious or entirely lacking in evidenciary support or
otharwise unlawful. Kahn v. East Ba Hunici,al utility ﬂiltrict '
(1974) 41 ca 34 397 PIEER v. _i-erluss : al. - -
Bixby; Wilson; and Brbck, aupra.;', On the ather hqnd, 51094.5
requires, especially after Topanga, supra, reaspned. findings
supporting the concluaions o‘"_‘é,public en%ities‘act ns in a
gquasi-judicial fashion., ' , -

The law revision commission's mischaracterization‘of the vehicle
for review of a resolution of necessity unreasonably and incorfectly
burdens public entities in moving forward with projects. FPurther-
morée, it encourages greater court participation in making what is

- essentially a lagislative datermination.; caurts simgly are not
policy makers.- R _

N

Even the state Buprema Court got caught up in the seductive aimpli~
city of §1094.5 in itm' initial publication of HFH : ﬂ
Superibr Court (1975) 15 Cal. 3d 508, when it mistaken
§.5 was the appropriate vehicle for review of u Iegisla-
tive {aoning) action, That particular determination was modified
after I forwarded & letter as the theh City Attorney of the City of
Livermore indicating to the Bupreme ‘CGourt that it had apparently
misspoken itself on the approptiate vehicle fof review of a legis-
lative decision. Several other cities Joined with me in this
effort to clear up -that point. Thereafter, ‘the court noted on = .
page 517 of the HFH decision that otrdinary mandamus (CCP §1085) is
_ the proper remadf"Tbt allageﬂiy arbitrary or discriminatory zoning.

I am not sure anything can be accomplished without litigating the
issue. However, unless the determinations in the resolution of
necessity are determined to be quasi judicial, 1t uould appear that
the above analysia applies. ' '




John H, DeMoully, Esq. )
" Roger Bullivan, Esqg. _

February 9, 1977 ‘ .

Page PFour . 1 :

1 would raspectfully request’ that the Stata Bar Committea and
 Law Revision Copmission take necessary steps to modify the
legislation to correctly reflect the law as set forth herein.

.1 would be happy to discuss thin further or render any assin-
tance you might need.

RIL:dk -

cot. Lengue of CQIifarnia.Citieai '
Attn: -Carlyn Galway -
: Assemblymnn Alister chliater




Memorandum 7710
FXHIBIT 2

§ 1343.955. Collatersl attack on conclusiveness of
resolution

1840888, A resolution of necessity does not have the effect
prescribed in Section 1845350 to the extent that its adoption or
contents wers inAuenced or affected by gross abuse of discretion by
the body. Nothing in this section precludes a public entity
From resvin & resolution of necemsity and sdopting & new
resolutfon as to the same property subject to the same conseguences
a1 a conditional dismissal of the proveeding under Section 1360.190.

Lagisistive Commities Comment—Senate
Comment. Hection 1245.250 ia new, Tt peermits n collatersl atimck
on the conclusive effect of the resslution of neceasity, Seotion 1246.255
averriles the cane of People v Chernlier, 52 Crl.20 299, 340, 1 24 698
(1969), insofar as that case precluded a collateral attack on the con-
clusive effect of the resolution of necessity.

In addition to the collaters]l attack on the ronclusive effect of the
tesolutlon permitted by Bection 1945.265, the validity of the resolution
may be subject to direct attack by administrative mandamus (Beetion
10&.5) and, in the case of a cofiflict of interest, under the Political
Reform Act of 1074 (Govr. Coox ; 91093 (b}). Hee also Bection 1248.270
{resolution adopted ss & result of bribery).

Becanse Section 1245.265 permits collateral attack on the conalusive.
neas of the resolution, the atandard for atinck in a strioter standard
than under the sdministrative mandamus staiute. Compars Hegtion -
1246.255 (“qruu sbuse of discretion'') with Ssction 1084.5 {''abuse
of discretion’’). Moreover, the scope of the court's review i Hmited
to & determination of whether the resclution in supported by .
tial evidencs, Contrast Strumaky v. San Diego County Employsss Re-
firement Ass'n, 11 Cul.3d 28, 520 .24 29, 112 Cal. Repir. 805 (1974)
(in certain types of cases, the court must exerciss its indaran

' jndgiln;;: ﬁon the evidence in finding an abuss of discretion under See-
tion ).

It shonld be noted that an attack on the resolution under Sectlon
1245.265 must be pleaded promptly {Bection 1250.945) snd must re-
cite the specific facts upon which it is based (Beetlon 1250350}, In
addition, the property owner’s attorney must certify that, to the &ut
of his knowledge, information, and belief, there is ground to support
the atinck on the resolution (Beelion 1250.330).



Memorandum 77-10
FXEIBIT 3

| § 1245.270. Resolution procured by bribery

1245.270. (s} A resolution of necemity does not meet the
tequirements of this article f the defendant establishes by »
prepondetance of the evidence both of the following:

(1) A member of the governing body who voted in favor of the
resolution recelved or agreed to receive a bribe (ss that term s
deflned in subdivision 8 of Section 7 of the Penal ) involving
adoption of the resslution.

(2) But for the conduct desoribed in prragraph (1), the resolution
would not otherwise have been adopted.

(b} Where there has been a prior criminal prosscution of the
member for the conduct deseribed in paragraph (1) of subdivision
(a), proof of conviction shall be conclusive evidence that the
requirement of paragraph (1) of subdivision (=) iy satisfled, and
proof of aequittal or other dismissal of the prosecution shall be
conclusive svidence that the requirement of paregraph (1) of
subdivision (a) is not satisfied. Where there is & pending criminal
prosecution of the member for the conduct described in parn;r:&h
{1) of subdivivion {a), the court may taks such action as ir just under
the circumstances of the case.

{c) Nothing in this secHon precludes a public entity from
rescinding a resolution of necessity and adopting a new resolution as
to the same property, subject to the same comsequences w1 a

conditional dismissal of the proceeding under SecHon 1260.120.

Leghlative Committse Comment—Senate
Oomment. Section 1245270 ir new. Its effect s to preclude eon-

demnation where the resolution nf necensity wes procured by bribery,
Hee Section 1245220 (resotutéon of necessity required). It ahould be

noted that, where a resolution was influenced by a conflict of interest
the resolution may be sulijeet to direet sttack under Government Code -
Hectfon 31003(b) (Political Reform Art of 1974). In nddition, wheee
its contents or adoption were influenced or affected by gross ubusc of
discretion, ita conelusive effact may be avoided. Reetion 1245 255,

The introductory portion of subdivision (a) of Seetion 1245270
mahkes olear that the defendant need not demonatrate the hribery fo the
mame degree requirad for & eriminal conviction. Iowever, where there
has been B prior erimingl convietion, the defendant may salisfy hin
burden of proof by showing the prinv conviction, On the other lLiand.
& prior crilinal proceeding that ended in sequittnl or dismissal for any

or Teasdn m'lrpmc!ude the defendant from raising 1he issue again
in the eminent domain proceeding. Subdivizion (b). Where there is a
perding criminal proceeding, the court may use its discretion to {ake
sush actions au staying the eminent domain proceeding until the erfm.
inal case ls resolved, permitting the eminent domaln proceeding to
pontinge while reserving the issue of neceanity, or permitling the de.
fendant to make his case on bribery notwithstanding the concurrent
eriminal sction.



Memorandum 77-10 -
EXRIBIT L4

§ 1094.5, {Inquiry lnto validity of administrative order or decision]

(s) Where the writ is issued for the purpose of inquiring into the validity of
any final administrative order or decision made as the result of a proceeding
in which by law 2 hearing is required to be given, evidence is required to be
taken and discretion in the determination of facts in vested in the inferior
tribunal, corporation, board or officer, the case shall be heard by the court
sitting without & jury. AH or part of the record of the proceedings before the
inferior tribunal, corporation, board or officer may be flied with the petition,
may be filed with respondent’s points and authorities or may be ordered to
be filed by the court. If the expense of preparing all or sny part of the

record has been borne by the pravailing party, such expense shall be taxable
a8 costa,
(b} The in(}“t:y in such a cese shall extend to the questionn whether the
respondent has proceeded without, or in excess of jurisdiction; whether there
was a fair trial; and whether there was any prejudicial abuse of discretion.
Abuse of discretion is established if the respondent has not proceeded in the
‘manner required by law, the order or decision is not sapported by the
findings, or the findings are not supported by the evidence.
(c) Where 1t is claimed that the fndings are not supported by the evidence,
in cases in which the court is authorized by law to exercise its independent
judgment on the evidence, abuse of discretion is established if the court
determines that the findings are not supported by the weight of the evidence:
and in all other cases abuse of discretion is established if the court
determines that the findings are not supported by substantiaf evidence in the
light of the whole record.
{d) Where the court finds that there is relevant evidence which, in the
exercise of ressonable dﬂtfnoe, could not have been produced or which was
improperly excluded at the hearing before respondent, it may enter judg-
ment as provided in subdivision (&) of this section remanding the case to be
- reconsidered In the light of such evidence; or, in cases in which the court is
authorized by law to axercise its htdependent judgment on the evidence, the
court may admit such evidence at the hearing on the writ without: rcmnnd-
ing the case.
(e) The court shall enter judgment either commanding rcspondent to set
mside the order or decision, or denying the writ. Where the judgment
commands that the order or decision be set aside, it may order the
reconsideration of the case in the light of the court’s opinion and judgment
and may order ruﬁmdmt to take such further action as is specially
enjoined upon it by law but the judgment shalt not limit or control in any
way the disoretion legally vested in the respondent.
{f a8 provided in subdivision (g), the court in which proceedings
- under section are instituted may stay the operation of the administrative
order o dodlton pending the judgment of the court, or until the fAling of a
, hotice of appeal from the judgment or untii the expiration of the time for
filing such notice whichever occurs firsi; provided that no such stay shall be
imposed or continued if the court is satisfied that it is against the public
: provided that the application for the stay shall be accompanied by
of & copy of the application on the respondent. Service shall
in she manner provided by Title 5 (commencing with Section 40%)
of Part 2 pr Chapter 5 (commencing with Section 1010) of Title 14 of Part

EEE
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L If an sppeal is taken from a denlal of the writ, the order or decision of
the ageacy shall not be stayed except upon the order of the court to which
suoh is taken; provided that, in cases where a stay is in effect at the
time of filing the notice of appeal, such stay shall be continued by operation
of iaw for a period of twenty (20) days from ihe fling of such notice. If an

is taken from the tﬁantlnj of the writ, the order or decision of the
is stayed determination of the appeal unless the court to
mmh Appeal is taken shall otherwise order. Where any final adminis-

trative order or decision I3 the subject of proceedings under this section, if
the petition shall have been filed while the penalty im is in full force
and effect the determination shall not be conasidered to have become moot in
cases where the penaity imposed by the administeative agency has been
completed or complied with during the pendency of such proceedings.
(§) The court in which proceedings under this section are instituted may
stay the operation of the administrative order or deciston of any licensing
board respecting any Heensed pursuant to Division 2 (commenchif
with Section 300) of the Business and Professions Code, except Chapter |
(commencing with Section 4800) thereof, or licensed pursuant to the
Osteopathic Initistive Act or the Chiropractic Initlalive Act pending the
judgment of the court, or until the filing of & notice of appeal from the
judgment or until the expiration of the time for fling such notice; whichever
. occurs first; provided that such stay shall not be wlﬁrued or continyed
unless the court is satisfied that the public interest not suffer and the
~ licensing board is unlikely to prevall ultimately on the merits; and provided
- further that the application for the stay shall be sccompanied by proof
service of a copy of the application on the respondent. Service shall be made
in the tmanner provided by Title 5 (commencing with Section 405) of Part
or Chapter 5 (commencing with Section 1010) of Title 14 of Part 2. If an
8 is taken from a denlal of the writ, the order or decision of the agen
] not be stayed except upon the order of the court to which such ap
is taken; provided that, in cases where s stay is in effect at the time of
the notice of appeal, such stay shail be continued by operstion of law for
period of twenty (20) days from the filing of such notice. If an appesal iy
taken from the granting of the writ, the order or decision of the agency is
stayed pending the determination of the appeal unless the.court to which
such appea! is taken shall otherwise order. Where any final sdministrative
order: or decision is the subject of proceedings under this section, il the
petition shall have been filed while the penalty imposed is in full force und
effect the determination shall not be comsidered to have become moot in-
cases where the penalty imposed by the sdministrative sgency has been -
completed or complied with during the pendency of such prooeedings. -

Lo - N Y-
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THATE OF CAUNONNIA—BUSINES AND TRANSPORTATION AGENCY EDMUNG O. BROWN IR, Governor
g

DEPARTMENT OF TRANMORTATION _ )

LEGAL DIVISION .

349 PINE STRERY, SAN MRANCISCO #4104

(415) 9823130

February 15, 1977

John H. DeMoully
Executive Secretary
Law Revision Commission
Stanford, CA 94305

Re: CCP §1245.255 and Legislative Committee Comment Thereto

Dear John:

Mr. John P. Horgan, Chlef Counsel of this office, recently
showed me & letter from Robert J. Logan, City Attorney
‘of Pitteburg, addressed to you and Roger Sullivan concern-
ing the unfortunate legislative comment currently appended
to CCP §1245.255, As you are aware, the comment suggests
that the validity of a tondemnation resolution may be :
subject to direct attack by way of administrative mandamus.
The ambiguity and potential for mischief threatened by
this legisliative oversight was of considerable concern to
:hosa of the Bar attending the autumn CEB program on

B 11.

1t is our recommendation that the Commission address itself
to this problem. We are In total agreement with Mr. Logan's
analysis of the situation created. While comments in
contravention of established law not directly addressed

by the legislation itself should not change that established
law, such comments can result in ambiguities which take

6 great deal of time by way of litigation to clarify.

In the meantime, both agency and owner counsel are left

in unenviable uncertainty as to how to advise their

clients, This 1e partlcularly true of legislative comments
which, even more strongly than Commission comments, brings
the troublesome problem of legislative intent }nto the plcture.

One solution which suggests ltself would be to totally

delete the unfortunate reference to "direct" (as distinguished
from "collateral} attack on the resoclution. It would appear
that AB 11 provislions are mainly directed to eminent domain
.actions and, epecifically, §12U5.255 appropriately deals with
the remedy available to the owner in attacking the resolution
in an eminent domain action. It would appear unnecessary to
address by way of comment other acticns which might be taken
against the validity of the resolution ocuiside of an eminent



John H. DsMoully
February 15, 1977
Page Two

domain action. The deletion of any reference in the comment
to such other legal remedies would not affect them and would
leave to the courts the ampplication of the proper Judicial
standards of review. However, 1f such reference should be
considered nacessary by way of comment, the comment should
make reference to the correct remedy by way of ordinary
mandamus (CCP §1085) rather than the incorrect remedy of
administrative nandamus (CCP §1094.5),

Very truly yours,

E, j il ""“7-
Mﬂm

Asgistant Chief Counsel
NF:1ma
cc: Roger .ullivan, Esg., Chairman State Bar Commiitee on
Eminent Domain
Robert J. Logan, City Attorney of Pittsburg



Memorandum 77-10 _
EXHIBIT 6 T
{C.E.B., California Civil Writs pp. 87-90]

(b} [§5.35] Qualification Applied to Administrative Apgencies

In cerlain instances, traditional mandamus may lie Lo correct an abuse
“of discretion by an administrative officer or agency, but such abuse is
~generatly subject to administeative mandamus under CCP §1094.5.

This njclhml for review of adjudicalory decisions (delined in §5.8)
~developed from the concept that mandamus lies to correct abuses of
- diseretion (3 Witkin, CALIRINIA PROCEDURE 2529 (1954)). See generally

CALIFORNIA ADMINGSTRATIVE ManDAMUS chap S (Cal CEB 19686), -

Adninistrative review onder COP §1094.5 is the sole method for
reviewing adjudicatory actions of state-level agencies of legistative
origin. {For a table of these agencies, sec AMIN ManDamus Appendix
A} It is also available to review actions of all other agencies exercising
adjudicatory or guasi-judicial functions. See Apmin Manpamus 882,11,
3.2 '

But under CCP §1094.5, administrative mandamus applies only if the
action sought 1o be reviewed is {1) a “final” adminisirative order or
decision {2) made in the exercise of an adiudicatory ot guasi-judicial
function (3)asa resull of a proceeding in which a hearing is required by
law to be given and evidence to be taken, CCP §§094.5(a); Keeler v
Supertor Court (1956) 46 C2d 596, 297 P2d 967 Wilsun v Hididen V alley
Munic. Water Dist. {1967) 256 CA2d 271, 63 CR BBY. See AnMIN
Manpamus §86.12-6.26 for discussion of when a decision is final.

Counse!l should, therefore, first determine whether the officer or
agency was compelled by law 1o hold a hearing and to take evidence.
CCP §i1094.5(a). On the question of when a hearing is required, see
ADMIN MaNDAMUS §§2.3-2.6, particularly the discussions in §2.5- 2.6
on when a statute is silent or vague and when it explicitly authorizes a
decision without a hearing. See also Endler v Schutzbank (1968) 68 C2d
162, 65 CR 297. If & hedaring was required and actually held, a petition
for extraordinary relief in the nature of traditional mandumus is
inappropriate and subject to demurrer. See Temescal Water Co. v
Departmen! of Pub. Works (1955) 44 C2d 90, 106, 280 P2d 1, (1. But
this rule does not apply when no hearing or taking of evidence was
required, Munns v Stenman (1957) 152 CA2d 543, 556, 314 P2d 67, 76,
and cases cited.

Consequently, traditional mandamus under CCP §1085 (set out in
§5.16) is available in limited situations to control or to correct abuses of
discretion- by administrative officers and agencies. See Manjares v
Newton (1966) 64 C2d 365, 370, 49 CR 803, B09 (to compel school board
to reinstate school bus transportation); Griffin v Board of Supervisors
{1963) 60 C2d 318, 33 CR 101 (to compe! board to redistrict); Thonpson
v Board of Directors (1967) 247 CA2d 587, 55 CR 689 (to compel
irrigation district to change boundaries of its divisions); Munns v
Stenman, supra (to compel city officials to issue residential building
permit); Baldwin-Lima-Hamilton Corp. v Superior Court (1962) 208
CA2d B03, 25 CR 798 {to compel city officials to refrain from awarding
illegal contract (“'prohibitory mandamus™; see 3 Witkin, ProcEDURE
2576-25"T1).



Note: Since quasi-legislative hearings do not involve adjudicatory
funictions (7.e., hearing held and evidence taken with respect to a specific
), they are not reviewable under CCP §1094.5, even though such
hearings ate frequently required by statute; they are reviewable under
CCP §1088. Wilson v Hidden Valley Munic. Water Dist., supra, 156
CA2d 271, 63 CR B89. : _

(4) (§3.36) QUALIMCATIONS To BAsic Rute MAY, OvERLaP

" The two qualifications to the general rule that mandamus doss not-

* He to control discretion, discussed in $§3.30-5.35, are distinct and
. separate, They may, nevertheless, overlap and be difficult st times to
distinguish. : :

" Fof example, in Halpin v Supertor Court (1966) 240 CA2d 70f, 49
'CR 857 (writ granted to compel superior court to set reasonsble
attorneys’ fees for services rendered by court-appointed counsel In
_ Ec;ord;gge with Pen C §987a), the court stated (240 CA2d at 708, 49
_ at ): : '

{1} the trial court’s action in this case represented an Independent exercise
of the court's discretion, the resull demonstrates un abuse of discretion; if,

_on the other hand the court embraced the fee scale adopted by the county es
the prevailing standard, the court failed to exercise the independent discretion
required by Pensl Code, section 987a. _ -

e {§5.37} Actions of Administrative Agencies: Recapitulation E

Unless otherwise specifically provided by statute or the state constitu-
tion (see §§5.2, 6.18), administrative officers and in California
are subject to traditional mandamus, as well as to administrative manda-
mus. The use of traditional, as distinguished from sdministrative,
mandamus depends on the nature of the particular acts or omissions of
the officer or agency. _

They are subject to traditional, not administrative, mandamus when
they fail to perform B “ministerial” duty or when they act in a “quasi-
legislative’ capacity, regardless of the agency's orlgin or character and
whether a hearing was had or even required by statute. CALIPORNIA
ADMINISTRATIVE MANDAMUS §2.3 (Cal CEB 1966). See CCP §1085 (set
out in §5.16); §§5.25-5.26, ' 7

They are subject to traditiona] mandamus urider CCP §108S, and not
to administrative review under CCP §1094.5, for relief from 'an officer’s
~ or agency's failure to assume jurisdiction or to exercise discretion (see

§5.32), and for relief’ from abuse of discretion in those situations in
which by law no heuring was required (see §§5.35-5.36). They are also
subject to traditional mandamus, not administrative mandamus, when
they are authorized to exercise discretiori in situations that are not
strictly quasi-legistutive or adjudicatory and they exercise that discretion
in an arbitrary or unreasonable manner. See Manjares v Newion (1966)
64 C2d 365, 370, 49 CR 805, 809 (schoul board held to have abused
discretion in terminating school bus transportation), and other decisions
cited at the end of §5.35. T
Normally, they are subject to administrative mandamus (undet CCP
© $1094.5), and not traditional mandamus, when they act in an. “adjudi-
catory” or quasi-judicial capacity, whether the agency is constitutional
or legislutive in origin, statewide or local in character, and whether or not
- the agency is governed by the Administrative Procedure Act (Govt C
- §11523). ADMIN MANDAMUS §2.3. See §8§5.9, 5.32, 5.35. Constitutionsl
and local agencies may also be subject to certiorari. See §6.17.

—h
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- EXHIBIT 7
OFEICE OF
ROUEWT 5, TEAZE THE CITY ATTORNEY CITY ADMINISTRATICN B =1
ASMITAETY IITE ATORVER . CITY OF SAN DIECO SAN DECO. CALIFCRNIA 92101
CORTIS M, SITZPATRICK - A B
I PN T ATOREY ‘ fouN W, WiTT AR

CITY ATTORKELY

February 14, 1977

Mr. John H. DeMoully

California lLaw Revision Committee
Stanford Law School

Stanford, California 94305

Mr. Roger Sullivan

Chairman, State Bar Committee
on Eminent Domain

4th Floox

800 Wilshire Blvd.

Los Angeles, California 90017

Dear Sirs:

Pittsburg City Attorney's Letter
to you dated February 9, 1877
Regarding Sectlon 1245.255, C.C.P.
and Accompanying Legislative
Committee Comment

Please note our full endorsement and adeption of the
comments of the above referenced letter to you. In our
view, Mr. Logan's remarks are clearly a correct statement
of the law and should require, at a minimum, a repudiation
of the Committes's comment that "the validity of the reso-
lution may be subject to direct attack by administrative
mandamur.” (C.C.P. § 1094.5.) 1In fact, we think an amend-
ment to Section 1245.255, Code of Civil Procedure, should
be prepared to the effect that the resclution could only
be attacked for the reasons stated in the direct condemna-
tion action. Direct attacks by traditional or administra-
tive mandamus against the subject resclutions could open the
door to unwarranted delays and much confusion. The "mini-
trial® concept contained within A.B. 11’'s provisions pro-
vides a shortcut procedure to determine the valldity of any
resolution of public convenience and necessity.



Mr. John H. DeMoully -2=- February 14, 1977
Mr. Roger Sulliwvan ]

Your attention to thiz matter 18 sclicited.

Sincerely,

Ca.y Attorney

DWD:rb
tole R. J. Logan
Carlyn Galway,
Staff Atty. to League of CA Cities
J. Witzel w/enc



