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Assembly Bill l,3 was introduced to effectuate the Commission's 

recommendation relating to damages in'action for'breach of a lease. The 

bill has passed the Assembly and is pending before the Senate Judiciary 
-\ ..' .' } ...... : ... . 

Committee. A copy of the bill in the form in which it passed the Assembly 

is set out in Exhibit 1. 

Garrett Elmore prepared, an analysis of AB 13' for the State Bar 

Committee on the Administration o~ Justice. Although the State Bar 

Committee has not yet considered the analysis, the staff believes that 

it should be considered by the Commission because the bill will soon be 

set for hearing by the Senate Judiciary Connnittee,' A copy of the analysis 

is set out as Exhibit 2. 

Staff Suggested Revision of Civil Code Section 1952.3 

Taking into account the problems raised by Mr. Elmore and suggestions 

from other sources, the staf1i suggests that Section 1952.3 as propos~d' 

to be added to ,the Civil 'Code ,by AS 13, be revised as follows", 

1952.3. If the les~or brings an unlawful detainer proceeding 
and possession of the property is no longer in issue because 
possession of the property hall been surrendered to the, lessor 
before t;dd+ .fft-t 'file eft8e ;';8,. ~i!~_etl fte trial,"the case becomes 
an ordinary ci viI ftet;~e": .. ' act-ion, in which:' 

"e-t, (a) The lessor 'may ob()ain' any ,relief to ,which' he is " 
entitled, 'including, where, applicable, relief authoriz~d by Section 
1951. 2 T U; but. if the 'lessor seeks i:o recover damages described 
in paragraph (3) of subdivision (a) of Section 1951.2,the,iessor 
shall first amend the complaint pursuant to Section 472 or 473 of 
the Code of Civil Pro~edure to 'state !!. claim' for' such damages ." 

.f@-t (b) The defendant may, by appropriate pleadings or amendments 
to pleadings" seek any' affirmative relief, and assert,,!ll defenses, 
to "hichlie is entitled, whether or not the lessor has amended the 
complaint; but subdivision (a) 0{Section426. 30 of the Code of-
Civil Procedure does not apply unless, after giving up possession 
of the property, the defendant (1) files, a cross-complaint or (2) 
files an answer or an amended answer in response to an amended 
complaint filed pursuant to subdivision ~+ (a) • 

Comment. [Only technical changes are required to the Comment. 
See Exhibit 3.J 

-1-



Staff Suggested Amendment to Civil Code Section 1952 

To clarify the relationship of subdivison (b) of existing Civil 

Code Section 1952 (referring to an unlawful detainer proceeding) to 

proposed Section 1952.3, the staff recommends that subdivision (b) of 

Section 1952 be revised to read: 

(b) The bringing of an action under the provisions of Chapter 
4 (commencing with Section 1159) of Title 3 of Part 3 of the Code 
of Civil Procedure'-,- "hether or not such :lction becomes an ordinary 
civil action~ prov,ided in Section 1952.3, does not affect the 
lessor's right to bring a separate action for relief under Sections 
1951.2, .1951.5, an'd 1951.8, but no damages shall be recovered in 
the subsequent action for any detriment for which a claim for 
damages was made and determined on the merits in the previous 
action. ' 

Comment. 'The language added to subd'tvision (b)' of Section 
1952 makes clear that the conversion of an unlawful detainer 
proceedtng to an ordin~ry 'action for damages (see Section 1952.3) 
does not e'limlnatethe lessbr's election to seek the remedies 
afforded by Sections, 1951.2, 1951.5, and 1951.8 in a separate 
actton, whether or not the lessor prosecutes the unlawful detainer 
proceeding to ,1 udgment. 

Mr. Elmore has raised a number of other problems which the staff 

has not dealt with above. These problems are discussed in the order 

they ,are presented by '1r. Elmore. 

1. Mr. Elmore suggests that the introductory paragraph of proposed 

Section 1952.3 be amended to read: "If the lessor brings an unlawful 

detainer proceeding and possession of the property is no longer in issue 

because possession of the property has been surrendered to the lessor 

after commencement of the proceedin!!: before trial • "The staff 

recommends against adoption of this suggestion. It may be difUcult or 

impossible for the l<;!ssor to determine exactly when the defendant has 

f"iven up possession, and if the defendant has 'given up possession prior 

to the filing of the unlawful detainer complaint, there is no sound 

reason why the lessor should be requtredto dismiss the unlawful detainer 

proceeding and file a new action for damages. A main purpose of the 

p'roposed legislation is to avoid such a multiplici ty of actions., 

2. "!r. Elmore raises the ques tion' whether' the language of proposed 

Section 1952. 3 all~ing tpe lessor,to "obtain any· relief to which he is 

entitled" would perl!lit the' lessor to elect to treat the lease as breached 
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but continuing under Civil Code Section 1951.4 and to collect rent as it 

b<)<;omes due under the lease. Under Sections 1161 and 11.74 (a) of the 

Code of Civil Procedure ,the lessor may require the lesse'e ,to cure the , ' 

, bre,ach or surrender possession ,of the property without declaring a 

forfeiture of the l,ease. Before the enactment of Civil Code Sections 

1951.4 and 1952 in 1970, the lessor could under such circumstances 

obtain in an unlawful detainer action a judgment for' restitution of the 

premises without forfeiture of the lease and recover in a separate 

action rental installments becoming due after judgment. See Golden 

State Mutual Ufe Insurance Co. !,:.. F~ankfurt, 210 Cal. ,\pp.2d 2~3, 26, 

Cal. Rptr. 444 (1962). 

Under Section 1951. 4, however, the lessor may now recover "rent as 

it 'becomes due under the lease" only if the lease, so provides and the, 
;" 

lessor "does not terminate the lessee's right to possession." Although 

the lessor may terminate th~ lessee's right to !,!ossession wi thout declaring 

a forfeiture of the lease (Code Ci v. Proc. § 117,4 (a», the very purpose 

of an unl~ful detainer suit is to recover possession, and an ~nlawful 

detainer suit may not be successfully maintained unless the lessor h~s 

demanded possession in unequivocal terms. Horton-Howard!,:.. Payton, 44 

Cal. App. 108, Ill-US, 186 P. 167 (1919). ,See also Neuhaus!,:.. Norgard. 

140 Cal. App. 735, 35 P.2d 1039 (1934) (notice to cure breach or surrender 

possession or that lessor will commence legal action followed by ,unlawful 

detainer suit operates to terminate lease). It thus appears that, when 

an unlawful detainer suit is commenced after proper notice has been 
, , ' 

given to the lessee, the lessee's right to possession has, been, terminated 

within the meaning of Section 1951.4(b), and the lessor may no longer 

recover rent as it becomes due. This "as. the conclusion we reached in 

our original memorandum on this subject. See '1emorandum 76-11, at 3 

n.2. See also Civil Code 5 1952(c) (possession by lessor pursuant to 

unlawful detainer judgment precludes relief under Section' 1951; 4' unless 

court relieves tenant against forfeiture). 

The staff recommends against further revision of the bill' or Cgmment 

to deal with this question since it is collsteral to the purpose of the 

bill. 
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Mr. Elmore asks why proposed Section 1952.3 makes the compulsory 

cross-complaint statute (Code Civ. Proc. ) 426.30) inapplicable to the 

defendant unless he files an "answer" as opposed to a demurrer. This is 

because the' compulsory cross-complaint s'tatute should not be made applicable 

to the defendant until he has had and foregone' the opportunity to "allege 

in a cross-complaint any related cause of action." 'Af the demurrer 

stage, such a pleading would be premature. 

Mr. Elmore, Bugges,ts that the proposed statute !:lake clear that 

the defendant has the right to file a cross-complaint when the proceeding 

becomes an ordinary civil action, whether or not the plaintiff has 

amended the complaint. This is acco!:lplished by the recommended addition 
, , 

to the'last subdivision of Section 1952.3 above. 
. ;: 

3. Mr. Elmore raises the question whether the provisions of Section 

1952(b) (unlawful detainer suit does not affect lessor's right to bring 

separate action for damages under Section 1951.2) continue to apply 

atter the unlawful detainer proceeding has become converted to an ordinary 

civil action. That the lessor retains this election will be made clear 

by the recommended amendment to Section 1952(b) above. 

4. ~r. Elmore asks whether there may be a need for special provisions 

concerning transfer of the case to another court when, for example, the 

unlawful detainer complaint has been'filed in the municipal court and 

the lessor amends the complaint to seek increased damages which exceed 

the court's jurisdiction. Under existing rules, the court which is thus 

ousted of jurisdiction must 'transfer the case to a court with jurisdiction. 

1 B. Witkin, California Procedure, Jurisdiction r, 275(1), at 814 (2d ed. 

1970). Accordingly, the staff recommends no amendment to deal with this 

question. 

Respectfully submitted, 

Robert J. Hurphy, III 
Staff Counsel 
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Meao 77-7 EXHIBIT 1 

AMEi'>DED IN ASSEMBLY FEHRUAITY 14. 1977 

AMENDED IN ASSEMBLY JANU,\HY 24, 1977 

ASSEMBLY BILL No. 13 

Introduced by Assemblyman McAlistl'r 

December 7, 1976 

An act to add Section 1952.3 to the Civil Code, rclatin~ to 
leases. 

U:GISl.ATlVf; COU,"Sf:L'S nl(;K~T 

AB13, as amended, McAlister. Leases: damages. 
Existing case law provides that if the tenant gives up pOSS~S

sion of real property after commencement of an unlawful 
detainer proceeding, the action becomes an ordinary civil 

. . action for damages. 
This bill codifies the above case law where po6.fessioll oFthe 

property hIlS been surrendered to the lessor beloTf' tTl:II. 
This biU also specifies that among the remedies availahle to 

a lessor when an unlawful detainer proceeding has been con. 
verted to an ordinary civil action are the damages authorized 
by statute if (1) a lessee breaches the lease and abandons the 
property before the end of the term or if (2) his right to 
possession Is terminated by the lessor because of a breach. 
This bill permits the recovery of damages for the amollnt by 
which unpaid tent for the balance of the term after the lime 
of award exceeds the amount of such rental loss that the il'ssee 
proves could be reasonably avoided only if the lessor first 
amends his complaint. 

This bill also specifies that the defendant in such an action 
may cross-complain and may plead any defenses to the If'ssor's 
action for damages. It also provides that the defendant docs 
not waive any related cause of action he has a~ainst the plain-

n tI n II 
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tifl ul1l,',s tl1l' d.,fcJldalll arkr gi"illg tip p",,,-,,io,, "f 1110' 
property ('itlH'rTiles a croos-e<lmplail1! or lilt'S an allS\\ .. '" or 
amended answt'r in tPspon,,' to Ihe plaintiffs ;1(11('11(\,'<1 ,'''111 

plaint. 
Votl': m:\jorily, Approprial iOIl: no, Fiscal' cOIllmil tet': "0, 

StaLe-mannalPd local program: no, 

Th,' p<'op/,' of thc Sfillt' ,,/ Ctiili}rm:'1 do cn;lct ;/.1 "}I/OII',\', 

I SECTION 1. S('ction 1952,3 is adrll'd to tht' Ci\'il Code, 
2 to read: 
3 1952,3, If I he lr'ssor hrings lIll unlawful ddain('r 
4 proceeding and pos..,e~sion of the propl'rt j' is lin IOllger ill 
5 issue becallse tfte dt'Jel\d~ml ftt¥.t ~ tttt PU"'Wj"jf)1l 

6 posst'_~~iall of the property hiS bf'VIl ,wrr('nderl'd to til" 
7 
8 
9 

10 
II 
12 
13 
14 
15 
Hi 

-'17 
III 
19 
20 
21 
22 
23 

Icssor before trial: 
(a) The cuse may proceed as an ordinar)" eivil [\('liOI1, 
(b) The lessor may obtain any relief to whieh he is 

entitled, including, where' applicable, n~lil'r allthorizl'd 
by Section 1951,2. If the lessor !if'eks to fPco,",!'r darnagps 
described in paragraph (3) of subdivision (a) of Section 
1951.2, the lessor shall first amend tbe complaint pursuant 
to Section 472 or 473 of the Code of Civil Procedure, 

(c) The defendallt may, by appropriate plcadil,l[£i or 
amendments to pleadings, seek any uffiriniiii\'p' 'i-e1il'f, 
und assert all defen~s;- '[o'-which he is ('II tit It,d, hut 
subdivision (a) of Section 426,30 of the Codf' of Civil 
Procedure does not apply unless, aft"r giving up 
possession of the property, thl.' df'fl'lldant (I) Ilks a 
cross-complaint or (2) files un answer or an an1l'nd"d 
answer in re'~ponse to all amcndpcj complaint filed 
pursuant to ,subdivision (b). 

o 
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Memo 77-7 hhibit 2 

Note I Form is adapted to Legislative Representative Reporting Form 

CAJ Member/Advisor's Report on Legislative Bill By: G.H. Elmore 

' .... ~ ' . 

...... 

!:Ii.n Number: A.a. 13 

Date: 2/1/77 

A. Yes. The bill is in CAJ'A field of interest. 

a. The purpose of this bill, spollsl..,n,d by the 1,aw Revision Commission, 

is to provide clarification of the rights af a plaintiff-landlord, 

and to provide procedural detail for both parties, in the following 

situation: Plaintiff-landlord brings an unlawful detainer proceed

ingr after it has been filed, the defendant-tenant abandons or 

surrenders possession. Under decisional law, it appears that in 

this situation, though the ma.i n purp':JsB of the proceeding -- recovery 

of possession -- is no longer present, the defendant-tenant may 

cross complain and the remaining issues (rent due, tenant's rights 

in a security depOSit, and attorney fee liab.ility, for example) 

will be determined by continuing the action 1.n the same manner as 

a civil action. Limited research does not disclose a case in which 

the plaintiff-landlord was permitted to amend the complaint and seek 

to recover damages for breach of lease. 'rhat he should have the 

right appears to follow, if the defendant-tenant is permitted to 

cross complain again!1t him. 

716, nIl Servais v. Kl,!'l!1.' 
60 CA2d 699, 696. 

S'.Je !:JXd OlLQ.il _.Cv. v. Chand! e r, 4 CA3d 

112 Cal.App. 26, J5; Heller v. Melliday, 

C. The bill recognizes the right of the plaintiff-landlord to 

pursue any other right to rel1e.f which he may have, includincr the 

right to sue for "breach of leaee." (CC 51951.2 provides for 

recovery generally of t.he worth of the lease, if the lease has 

a:ppropriate provisions.) An amended complaint would be required. 

The defendant-tenant's right to cross complain is recognized, 

though there may be some question as to broadness of wording. 

Technical wording is added because of the general application or 

possible appHcation of CCP 5426.30 re compulsory cross complaints. 

No. Sec. Mins. 
1/26/77 

£XlIIBIT A 
1. 

A.B. 13 



D. Recommend support, if amended, The bill is not drawn with 

clarity, in the detail wording. Further, there appear to be 

possible conforming changes required .in adjoining code sections. 

See Exhibit A-I attached. NO'rE: This analysis is made without 

benefit of the Law Revision's official comments. The latter 

possiblY 'would res~;f;;e 'sfome' of the arnbigui tiflS in the attached 

list. 

....... 
E. A statutory clarification is desirable, to avoid case by case 

decisions as to how the procedure operates. On principle, as the 

present case law indicates, an independent action should not be 
. - .- . .. "'" - . . . . ..; .. - - . 

required, once the "possession" point has been mooted by abandonment 

or surrender. 

No. Sec. Mins. 
1/26/77 
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List of Amendments For Consideration -- A.B. 13 

1. Bill, p. :l, 1. G. Insert,: "after commencement of t.he 

proceeding" before the words "before trial." If the tenant is 

Ilot in possession at commencement of the unlawful detainer Buit, 

that is another situation. 

2. Bill, p. 2. subd. (b). 1'his subdivision seems loosely 
drawn in referring to "any relief to which (landlord) is entitled, 

including ... Section 1951.1." Is there an unresolved question 

of whether the landlord may eJect to treat the lease as breached 
but 8S continuing -- an option provided by CC 1951.47 AIRo cep, 
1952(c) provides in substance that until there is a "judgment" in 
an unlawful detainer action, the landlord may elect to claim 

damages for breacll under the continuing lease theory of § 1951.4. 

The question posed: What is the effect of a judgment in favor 

of the landlord for accrued rent, for example, if in the fact 

situation here involved, the premises have been abandoned or sur

rendered? In other words, should the bill or a comment clarify 

these matters? The second ocntence in subd. (b) re compulsory 

craBS complaints is difficult to follow. What is the significftnce 
of an Manawer" being filed as opposed to a demurrer? Finally, the 

tenant's right to ask affirmative relief is not stated in very 

clear terma. !t is believed case law permi-ts a cross complaint 

against a third person. The right to cross complain in question 

should exist whether or not plaintiff has amended his complaint. 
This may be the meaning, but need for court interpretation should 

be avoided. 

3. Other code sections. Should § 1952(b) be changed? It 

refers to the landlord's right to bring an independent suit. The 

policy question is: May the landlord use the new procedure (going 

forward with the unlawful dctainDr suit) at his option, or is the 

new procedure the sole remedy? 

4. Is there any need for provisions on transfers to another 
court, i.f the plaintiff~landlord amends !'Ind seeks damages for 

breach of lease. For example; jurisdiction may be originally in 

the municipal court (based on the accruDd rent claimed). If the 

folo. Sec. Mins. 
1/26/77 

EXHlU!T A-I 
1. 

A.U. 13 
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landlord amends and seeks the "worth of the lea$e" damages, the . ,. ,--.. 
amount probably willeKceed the municIpal court jUJ::TsoictfC'ri. 

NOTE: The foregoing Het is not intended as a Het of required 

changes, however, the pointe should be brought to the attention 

of the Law Revision Commission or Mr. DeMoully. 

No. Sec. Mins. 
1/26/77 

EXHIBIT 1\-l 
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EXHI1!1'1' 3 

Comment, The introducto:'-'y clause of Section 10')2. J codifies prlor 
case law. If tbe tellant gives up possession of the pro(wrty aftpr 
cotmnenccmcnt of an unlawful del(1iner proceeding, "the action 
thus be('oiri,~s 'un ordinnry Oile for dama1'{'s.·· Union Oil CO. I'. 

Chondl"I; 4 CHI. App..Jd 716, 722, 84 Cal Rptr. 7JG, 7GO (1970). 
This is true only when p05se,sion is given tip "before the trial of 
the unlawflll deb!iner [Jetion." Crecl! \r. S'upNior Court. 10 C~l.:ld .' 
616.633 n.18, 517 P.2d 1168,1179 n18. 111 Cal. Hptr. 704, 715 n.l8 
(1974). Accord, .F:rb,1 Cbrp v. IV &-' JI. Rt'nliy Co. 255 Cal. App.2d 
773,778, &1 Cnl. IIplt. 4fi2, ,165 (l~[j7); Tvrem ... Texaco, Inc., 2;36 
Cal. App.2d 758. 763, ,1G CuI. 11plr. 389, 392 (1965). In this 

. situation, the rules cksigned to preserve the summary nat ure of 

the proceeding are no longer appl£cRble. See, e.g,. Cohen v. 
Superior Court, 248 Cal. App.2d 551, 55;} ... ,''i,~4, 56 Cal. nptr, 813, 
81~16 (1967) (no triul precedence whp.n pow's"ion not in 
issue); Heller v. Mellid,1y, 60 Cal. App.2d 689, G9~697, 141 P,M 
447,451-452 (1943) (cross-complaint allowable art,'r surrE'nr!Pr); 
Bell v. !lOUll, 9 Cai. App. 41, 97 I'. 1126 (1908) (dcf,>ndant not in 
possession entitled to samE' time to answer as in civil actions 
generally). The limlLation of Section 19)2.3 to unld .. ["ul detainer 
proceedings is not intended to prec1ud e application of the rule 
.tated in the introductory cl<ouae in forcible entry ot' forcible detainer 
cases. 

Subdivision (8) make., dear tbat, when the statutory 
conditions for the application of Section 195J.2 ~rc met, th~ 
damllges authorized by th~t section are Hlllong tht' remedies 
lIvailablc to the lessor wbt'n un unlawful detainer' procceding h,lS 
been converted to rm ordinary civil action, The subdivision 
serves, among other purpo.'es. [he 's,dutnry purpose of avoiding 
muitlpllclty of Hellom. TIlE' statutory conditions for the 
application of Sl'ciion. 1951.2 arf' that there be n lellsE" brc"ch of 
lease by the lessee, lind eiJhn ubandunment by the les-,,'e before 
the end of th(~ term or tcrtnin~ti()n by the It'soor of the lessee's 
right to possession. Civil Code § 1901.2.(,,). The lessor is not rC<Illired to 
seek such d~mng"5 in the unl"dul det,.1ner proceetli!l!l .. fiich h!!~ 
bf!en thus conv,,~ted, but may (,led to recover them in B aep.! rate 
action. Bee CIvil Co,j", § 1':152(b). 

If damages for loss of fPllt nc~ruing after .iud;;;mcnt a,(' \l1ughl 
by the lessor pursuant \D p,mt),!raph (3) of 5uhdil'isioll (a) of 
Section 1951.2, Hw additional condiUmls o[ S' I bdl\'is;on Ie; of t hil 
section nHlst he m~:.t. And, if UX~ lessur speks such d ;un;~g("s. the 
second !cl1hmec or subdivision (a ) of Sec( jon 1 ')0;',:1 require'S the 
lessor to amend the complaint to stnte a cbim for such relid. If 
the case Is at ;,sue, the le'"Gr's appHcalioll for it'ave to) a'lIC'nd is 
addressed to the disctt'tion of the comt. See Cud" Civ. P1'OC. 

f 473. The court is guidl'O by H "polley of grcal liiwralHy in 
permltting Ilmendments at rill}' slag!.' dllle prncccding .... " 311 
Witkin, CIiMomill i'rorcdure, Pleading ~ 1040, nl 2,618 (2d ed. 
1971). . 
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If the Ics<Ol" IlIncnds the complaint, the d'c·fendant has a right 
to answcr "within ;10 cia\', nne!' sf'fvice thueor"Of within such 
time as th" comt may allow, Oxic Civ, Pr'Jc, H 471.5,5R11 
SubdiVision (b) mek~B dear trJDt th~ defendant 
may cross·.complain llnd .nny pkad nny defensE's to thl~ 1"ssrJT's 
action for darnages, However, under uubd1 vision (b), 
the dcfc-mlant is not ob!ig"d to ",,\Icgr> in a erms-complaint 
any related calise (If action" !Cocil' eiv, Prot', § 426,30\ unless, 
nfter givin,( up posSP,,,iotl of the prupcrty, the defendant files a 
cross-complaint or mes all answer, or an flIlWlld"d answer, in 
response to the amended complaint. This wili PIOtect the 
defendant against inadvr'rtC'ni loss of a related cause of action, 

.. 


