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Memorandum 77-3

Subject: Study 39.200 - Enforcement of Judgments {(Comprehensive Stat-
ute}

A comprehensive draft of the enforcement of jﬁdgments title was
prepared in 1974. Since that time, the Commission has considered
various problems on a chapier by chapter or article by article basis.
The staff draft of Title 9, attached to this memorandum, is a compila-
tion of the decisions made by the Commission since the last compre-
hensive statute was prepared. Also attached 1is an appendix showing the
disposition of existing law. Conforming changes in other laws have not
yvet been completed, but some provisions that ére referred to in ;he
statute and Comments and some Judicial Council forms are attached hereto
as Exhibit 1. The remainder of this memorandum discusses addifion&l
problems we have noted in the preparation of this draft and répofts our

research on several questions ralsed at earlier meefings.

Chapter 1. Short Title; Definitions

§ 701.130 et seq. Definitions

Most of the definitions in this chapter are the same as those used

in the Attachment Law. For the time being, since the levy procedures
are mainly in the Attachment Law (see Section 703.310, incorporating at-
tachméntllevy procedures for purposes of this title), the definitions
are-ggimarily crogs-references., We could Incorporate the definitions en
massgi_but think it preferable to speclfically incorporate definitions

where appropriate.

§ 701, . Levying officer

The definition of levying officer has been expanded to take ¢are of
the speclal case where an elisor or commissioner sells property pursuant

to a:judgment foreclosing a mortgage on real property.

Chépter 2. General Provisions

§ 702.170. Time for enforcement of judgment

The Commission previously decided that all aspects of enforcement
should be completed within the 10 or 20 years provided. Hence, If
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prbperty levied upon were mnot actually sold within that time, it would
have tb be released., This declsion resolved an ambigulty in the law at
the time in favor of certainty. Under the tentative decision, the time
for enforcing a judgment ran without ceasing from the time of its entry.
Since that decision was made, the California Supreme Court held in
Alonso Investment Corp. v. Doff, 17 Cal.3d 539 (1976), that a writ time-

ly issued could be enforced after the l0-year period provided by Section
681. Lt. John V. Matarazzo of the Los Angeles County Marshal's Office
has written (letter of September 1, 1976) to suggest that the Commission
may want to reconsider the policy expressed in Section 702,170. The

. staff_believes_that the earllier decision remains sound. -

5.702.190. Installment judgments; time for enforcement; extension

This section implements an earlier Commission decision; it may seem
rather complex upon first reading.. Perhaps the Commission should
conglder making judgments enforceable for 20 years and thereby eliminate
the procedures in Section 702,180 and this gection for extending the
enforceability of the judgment for amother 10 years. Note that the
extension is not subject to court disgcretion, but is granted as a matter
of course. However, in the cése of enforcemeﬁt'of installment Judgments
for support, the court must 1ssue an order before a writ of execution

.may be lssued.” See Sectiom 703.110(d), discussed infra.

§ 702, 200. étqg,of enforcement without bond

Section 702.200 refers to a-"spgy of enfbrcemenﬁ" rather than a
"stay of ‘execution" provided 1in Section 68la. "Execution” has an
'amﬁiguous'méaning.throughout existing Title 9. In some gections, it
clearly refers to enforcement of money judgments as well as judgments
for possession or sale of real or personal property {e.g., Sections 682,
684), whereas in other sections it refers only to a writ of execution to
enforce a money judgment (e.g., Sections 688, 691, 692; 710b}. The
draft statute uses the concept of enforcement in its broadest sense.
Hence, in the view of the staff, a stay of enforcement should pfevéht
the issuance or enforcement of a writ, the 1ssuance of an order of
examination, or the filing of an abstract to obtain a lien on real
property. This runs c0uﬁter_to:the decision in Industrial Indgmhity Co.
v. Levine, 49 Cal. App.3d 698, 122 Cal. Rptr. 712 (1975), which held
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that recording an abstract of Judgment is "not a step in the process of
execution upon the judgment." However, it clearly 1s a step in the
enforcement of the judgment since a judgment lien is enforced by a writ
of execution. The staff proposes to state in the Comment to Section

702.200 that the section changes the rule in the Industrial Indemnity

case,

It was suggested at an earlier meeting that the Commént to this
‘section should note the situations where enforcement of a Judgment might
be stayed for a longer period without bond, in particular, quasi in rem
judgments. As yet, however, the staff has not found any cases to cite
as authority for this proposition. Accordingly, the Comment is silent
on this point.

§ 702.290. Request for notice of szale

Section 692a permits a person to request notice of sale under "any

execution” 1ssued upon a judgment ""entered as provided in Section 668.°
It is not clear whether this section refers only to money judgments and
writs of execution issued thereunder and to judgments for the sale of
property and writs issued thereunder, or whether it should also apply to
Judgments for the possession of real or personal property since writs
issued to enforce these types of }udgment may be levied as writs of
execution to collect costs and damages and, in the case of personal
property, for the value of the property when the property itself cannot
be found. The Comment to Section 702,290 refers to the fact that writs
of possession and writs of restitution may be treated as writs of
execution. Hence, a persom should be able to receive notice where
property 1is sold dnder such writs. Perhaps this Iintent would be clearer
1f the words "of execution or a writ of enforcement" were deleted iIn
subdivisions (a) and (¢) of Section 702.290. All the enforcement of
Judgmeétit £orms issued by the Judicial Council under existing law contain
a pléée‘fdr indicating that such notice has been requested. See Exhibit
1.

§ 702. . Liability of levying officer

We plan to add a section to Chapter 2 providing that the levying
offtcer is not liable for the performance &f a duty under Title 9., This
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provision will replace some special provisions in the existing law such
as the third paragraph of subdivision (9) of Section 689b.

Chapter 3. Execution

§.703.110. Application for writ of execution

" Subdivislon (d) contains an exception to the normal rule that writs
of execution are issued as a matter of right upon application to the
clerk. Civil Code Section 4380 (see Exhibit 1) has been interpreted to
require application to the court for an order that a writ of execution
-1ssue to enforce an installment judgment for support. -The arguments for
this policy are that it . is frequently quite difficult to .determine the
exact amount due when several installments plus interest are due, that
the court may wish to modify the support decrge (although it may not do
80 retroactively), that theré may have béen pértial_satisfactions dr
pafments in kind that would.reduce-;he-amount dué, and that the court
should have the discretion to determine the manner of enforcement of the
support order. (See the’éases éited-in the ¢oﬁment to Section 705.110.)
Some of thése policies are not liﬁifed to enforéement of installment
judgmeﬁts for supﬁoft; but we do not ﬁropose to expandrtherrequirement
that the judgméntzcréditor apply to the court bgfure a writ of execution

may lssue.

£ 703.130(b)(5). Nonfinal Judgments not subject to execution
This provision and . Sections 703.310, 703.510(b), 705.310, and
705.610=~705.640 should eliminate, or at least reduce, the confusion

under exlsting law concerning the manner in which judgments In . .favor of
the judgment debtor may be applied to the satisfaction of the judpgment
creditor's judgment.
Section 703.130(b)(5) makes clear that, until a judgment is final

h(ppior to time for appeal has explred, or 1f appealed, the appeal is
. finally determined), it is not subject to execution. In this situationm,
the judgment may be reached only as provided in Sections 705.610-705.640
(lien on cause of action and judgment). A final judegment may be levied
upon as provided in Section.488.420 $§ filing a copy éf the writ'iﬁ the
action in which the judgment was renderad and serving a copy of the writ
on the judgment  debtor's judgment debtor. This method of léﬁﬁuin'incor-
porated by Section 703.310. The judgment c¢reditor should also be able
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to have.a recelver appointed to enforce:the judgment in favor of the
judgment debtor under Section 705.310 (incorporating Sections 564-571
relating to receivers). If levled upon pursuant to Sections 703.310 and
488.420, the judgment may be sold only pursuant to court order under
Sectien 703.510(b).

- Although we can find no case directly on point, general principles

indicate that a lien on a judgment could be enforced by an equitable ac-

;. tlon to foreclose the lien. See Hibernia Savings & Loan Society v.

- London & Lancashire Fire Insurance Co., 138 Cal. 257, 71 P. 334 (1903).
Presumably the court In such an action would also be able to resort to
a writ of execution (cf, Willen v. Willem, 121 Cal. App. 351, 8 P.2d 942
(1932} (judicially created lien in favor of wife on husband's life

- 1nsurance policy enforced upon foreclosure of lien by a writ of ‘execu-
tion) or to appointment of a recelver (see subdivision 4 of Secticn
564). Existing law does not indicate the manner in which a lien on a
cause of action and judgment is to be enforced if the judgment debtor is
unwlilling to enforce his judgment against his judgment debtor. See E.
Jackson, California Debt Collection Practice § 17.19 (Cal. Cont. Ed. Bar
1968) wherein the author notes that the "vital question ¢f how the judg-

ment creditor of the plaintiff makes effective his lien once it 15 ob-
tained" has been left open.

It maylbe useful to provide that a llen on a judgment may be en-
. forced in the manner of a money judgment without the need to resort to
an equitable acfion to foreclose. It would thenm be clear that the only
purpose of the lien on the pending cause of action and judgment, as far
as the Judgment creditor is concerned, 1s to establish-a priority

§ 703.310. Levy of execution in manner of levy of attachment

This section incorporates the method of levy provided in the At-
tachment Law. At the last meering, the Cnmmission_decided to continue
the existing levy procedures unless it becameiclear that they were
constitutionally infirm._ As a consequence of this scheme, a problem
inherent in the use of nrits of attachment to assert that property in
the name of another is at least in part property of the defendant or
that the property was fraudulently ‘transferred (see Civil Code Section
3439.09) lurks in this new law. These procedures put the burden on a

third person to assert his interest in the property levied upon even
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where the creditor is doubtful about the actual title. Of course, the
third . person may be able to recover damages in an action for abuse of
process, but this remedy is less useful after judgment since the third
person must bring a separate actlon rather than intervene in the action
in which the attachment i1s issued. In addition, the third person will
"not have any resort to an undertaking for "wrongful execution' as he
does ‘under Chapter 10 of the Attachment Law for wrongful attachment.
While. the release provisions and the wrongful attachment provisions may
assuage the constitutional suspicions about this use of a levy to assert
- title since there has not been at least an ex parte court hearing,‘the
potential constitutional problems have not been'elimi?ated.

"As. yet, these procedures have not been held unconstitutional in
California, nor have they beéen sericusly questicned. However, at least
one court has hinted at the unconstitutionality of using a levy tc as-
sert a fraudulent conveyance under the principles set forth in Randone
v, Appellate Department, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709
(1971). 1In Lauver v. Rose, 60 Cal. App.3d 493, 131 Cal. Rptr. 697

(1976), where a former wife caused a wrilt of execution tc be levied om

real property which her former husband had quitclaimed to his second
‘wife on the grouund that it was a fraudulent conveyance, the opinion
concludes with the following discussion:

Assuming that a bidder could be obtalned and a sale consum-
mated, recordation of the deed evidencing the sale creates. a cloud
upcn the title which can only be removed by a Judiclal determina-~
tion of the interest purchased. " In this respect the result is not
unlike the prior law which permitted prejudgment attachments.
depriving a debtor of property before notice or hearing and which

- was-declared invalid by the Supreme Court in Randone v. Appellate
Department . . . . Although no question of due process arlses as to
sale under writ of execution of [the former husband's] property
since he 1s the judgment debtor, we conclude that the rationale of
Randone authorizes judicial interference with an indiscriminate
sale affecting [the second wife's] property without due process of
law.  Not being a party to the action between [the former wife and
husband, the second wife] has had no opportunity to establish that
the property was her sole and separate property.

The ;éprg!élso states, however, that:no question of lack of due process
arises in the case because the former husband. (apparently upon receiving
notice of sale} moved to quash the writ and restrain the sale, which
motion was granted after a noticed hearing.

’ - . - ot

-



§ 703.330. HManner of taking CUStodyi keeper for farm or business

Since the Attachment Law became operative on January 1, some con-
fusion has resulted from the relatlonship between Section 688(b11(1n—
corporating the manner of levy of writ of attachment) and Sections
488.045 (discretion to remove property or place keeper iﬁ_possession),
488. 320(a) (manner of levy on tangible personal pteperty‘iﬁ poseeseion
. of defendant), and 488.360 (levy on farm products aed inventory of poing
business, permitting keeper to operate business). (This problem is
discussed more fully in Memorandum 77-1.) Former law reqﬁired a two-day
keeper (if the judgment debtor consented) when a golng business was
levied upon, whether under a writ of attachmeat or a writ of execution.
The amendment of Section 688(b) contained in the Attachment Law has eli-
minated the two-day keeper, although it 13 arguable that a keeper may
still be used to operate the business if the parties consent.

The staff has receilved telephone calls from several attorneys
engaged 1in collection practice, several levying officers, andhan of-
ficial involved in collecting unemployment insurance taxes from busi-
nesses. The offlcial was particularly concerned since, 1if the buéiqess
were put out of operation by the levy, they woulﬁ be harming the inter-
ests of the employees of that busiuness--this would defeat the purpose of
the unemployment insurance tax. Sentiment seemed generally to favor
retention of the keeper, although the two-day minlmum was recognized as
arbitrary. '

-Accordingly, the staff has drafted Section 703.330 to meke clear
that a kegper may operate the businese for at least two defs (1f con-
sented to) or longér if the parties so choose. However, the staff 7
proposes to delete the exception for motor vehicles formerly provided
since it seems that, if its he business is to seil wvehicles or if the
business depends on the use of vehicles which are equipment, the purpose
of operating the business would be defeated.

§ ?03:3&0. Levy on deposit account, contents of safe deposit box,
oo ~ - not exclusively in name of judg@ent debtor

- The Commission requested the staff to contact some banks to find
out how. they apply Section 682a (from which Section 703. 340 is derived)

.relating to levylng on deposit accounts and safe deposit boxes that do
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not stand solely in the name of the debtor. The staff discussed: this
matter'with attorneys from tﬁo large.ﬁanks and it appears-that“their
practice.is essentially the ééme. | ,

Where a writ is delivered to the bank that seeks to levy on an
account that turns out to be a joilnt account and there is no bond given
under Sectlon 682a, the bank does not honor the levy but also does not
tip off the levying offlcer that the levy would have been effective if
there had been a bond.

‘ If:the bond in the prbper amount accompanies the writ, the amount
sought to be levied upon 15 transferred to a special account and any
amount remaining in the joint account will not be affected by the levy.
This differs from the express language of Section 682a (''From the time
- of said levy and the delivery fo it of sald bond such bank . . . shall
not honor a check or other qrder for the payment of money drawn against
the account or other credit so levied upon . . . for a period of fifteen
(15) days from the malling of sald notice or pﬁtil the levy is sooner
released.") Appareﬁtly fhére h'as not been any problem with third party
claims to the amount set aside such as where the judgment debtor with-
draws the funds not 1évied:upon without the knowledge of the joint ac-
count holder. Section 703. 340 codifies the existing practice of holding
only 30 much as is sﬁafed in the writ.

The banks give notice both by telephone and by mail to the third
person in whose name the accﬁunt or safe deposit box stands. The banks
have also developed detalled policies to handle levies on trust ac-
counts, Totten trusté, partnership accounts, sole proprietors 'doing -
business as" accounts, and thé like. Ue do not propose to deal with
these technical problems in the statute.

" The bond under Section 682a is required to be in twice the amount
of théijudgmeﬁt. This amount has no ﬁarticular relationship to the
© amount of déﬁages-that might be suffered by a third person. - The staff
believes that this is probably am appropriate amount for the first levy,
but that it is excessive in a situation wheré the_judgment has been
largely satisfied and thé ﬁrit seeks a much smaller amount. Accor-
dingly,'Sectién ?33.346 has been drafted to permit bond to be given in
twice the lesser ;mount sought to be levied upon as stated in the writ.
This has as much correlation‘to possible damages as does the figure of

twice the amount of the judgment and 1s not so burdensome on creditors.
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We have not changed the safe deposit box levy procedures although
ideally it would bg‘pfcféreablo to permit the judgment creditor to levy
- only on particulor contento and not the entire box.’' {Note that Section
682a speaks both of levying on the contents of the box and-levying on
the box.) The bank personnel we talked to seemed satisfied with the
existing law and practice in this matter. However, it should be noted
that -both banks require a court order before theyiwill open the box.
Thils is not contemplated by Section 682a or Section 703.340.

We have not attempted to devise procedures to deal with any con-
stitutional problems in levying on property of third persons without

notice or a hearing.

§ 703.520. MNotice of sale

Perhaps iInterest holders of record should be given notice of sale.

0f coursé, they may requlre that they be sent notice of sale pursuant to
Section 702,290, but this option under existing law is rarely used.
Pursuant to Section 703,720, the liens ouoofdinate to that upon which
real property is sold are extinguiShed.- It is the intent of this policy
to force such lienors to bid at the sale, but they obviously will not do
so 1if they have no notice of the sale. If we require notice to interest
holders of record, pteéumably the failure to give such notice would not
vold the levy or the sale, but we would make the judgment creditor
liable to such persons for actual damages arising from the failute to
give the notice. ' .

We have tentatively added subdivision {2) to Section 703.520 to
permit notice of sale to be given in classified advertisements in news-~
papers or In other perilodicals. The expenhse of such advértising would
be collectable against the judgment debtor only if he agreed thereto in

writing. Is this provisiow useful? .- .-

§ 703.530. Sale without notice, defacing notice, liabilitg

'This section has been revised according to the Commission s deci-~
slons at the July 1975 meeting. The staff hac researched the law re-
‘lating to the forfelture provision for'defécingto noticé but has not
- discovered anything revealing. There have not béon anﬁirooorte& Cali-
fornia decisions involving this forfeiturc proﬁiéionmoince 1851 when

i S Lo . . SRR [ . .
thls provision was first enacted. The original language was as follows:
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An officer selling without the notice prescribed by the last
section shall forfelt five hundred dollars to the aggrieved party,
in addition to his actual damages; and a person willfully taking
down or defaclng the notlce posted, if done before the sale or the
satisfaction of the judgment (if the judgment be satisfied before
sale), shall forfeit five hundred dollars. [Cal. Stats. 1851, Ch.
5, § 222.1 : :

The most -likely interpretation of this langudage 1s that the forfeiture
of the second clause is the same as the first--to the aggrieved party.
However, the staff thinks that the purpose of deterring potential
notice-defacers is adequately served by the criminal penalty (one month
imprisonment or a fine of 320 to $100) notice of which could be stated
on the notlce of sale) making this provision unnecessary and the ques-—
tion of who is to receive the forfeiture of only minor historical in-
terest. ‘ _
There are several general provisions in the codes regarding for-
feitures. Code of Civil Procedure Section 340 prescribes a one-year
statute of limitations for an action upon a statute for a penalty or
forfeiture. Code of Civil Procedure Section 393 governs venue in such
actions. Where a forfeiture 1s payable to the state or a county,
Goverﬁment Code Section 26521 provides that the district attorney may
i prdsecute,the action for recovery of the forfeiture. We have tenta-
tively made the forfeiture in Section 703,530 payable to the county
since the enforcemenf of judgments has traditionally been a county by

county matter.

5§ 703.610, 703.620, Possession of property purchased at sale

We have provided in Sectiom 703.610 that the levying officer 1s to
deliver. property capable of manual delivery to the purchaser at the sale
or -assist the purchaser in obtaining possession of property pursuant to
court order. HNo special provisiens are included in Sectlon 703.620 per-
talning to obtaining possession of real property. The staff has com-
sidered amplifying thé rights of purchasers to obtain possession of the
property purchased at the gale. Howeverr we would prefer not to pre-
scribe any. such procedures in detail in the statute. We presume that
there is usually no problem 1in this regard. A common law writ of as-
?istancg has been issued wherg the defendant refuses td surrender pos-—

sé;sionrof'realrprope:ty,to the purchaser after execution of the deed at
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a foreclosure sale. Rafftery v. Kirkpatrick, 29 Cal. App.2d 503, 85
P.2d 147 (1938).

§§ 703.710-703.790. Redemption

Mr. Hal Coskey has written the Commission concerning a problem with
the redemption provisions in existing law. (See Exhibit 2.) Mr. Coskey
fiﬁds that the one-year redemption period 1is too long, particularly
since the interest rate on the purchaser’'s money is eight percent under
existing lawv {seven percent under Section 703.750(a)(4)) and he may have
had to borrow momey at a higher rate. This problem should be minimized
by the reduction of the redemption period to 90 days. We do not believe
tﬁat the interest rate should be higher in this situation, however, than
1t is for judgments. If the legal rate of interest 1s to be raised,
then the rate applicable to redemptions would he raised.

Mr. Carl Olsen has kindly provided the Commission with some figures
from San Francisco County which, in the staff's view, support an earlier

suggestion that redemption be eliminated. See Exhibit 3.

§ 703.720. Elimination of liens by sale

We have not dealt with the problem of liens of the same rank as

that under which the property is sold. The staff 1s not sure that this
1s a significant problem requiring too sophisticated a solution. We are
tempted to arbitrarily provide that a lien of the same rank is to be
treated as a superior lien (theveby preserving the equal lienor's
rights}. On the other hand, it makes some sense to treat an equal lien
as a subordinate lien (thereby eliminating the lien upon sale) since the
lienor may protect himself by purchasing the property like any other
gubordinate lienor; of course, this would eliwminate the lien of the
first equal lienor. We do not want to provide that a lienor of equal

rank 1s a redemptioner entitled to redeem the property.

§ 703.730. Persons entitled to redeem

Under existing law, if cotenants have mortgaged the property, any
cotenant can tredeem the property; however, the entire property must be
redeemad, not merely the interest of the cotenant for the reason that
the redemption terminated the effect of the sale. See Comment, The

Statutory Right of Redemption in California, 52 Cal. L. Rev, 846, 857
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{1964). Section 703.73D does not preclude this result, hut it does not
épecifically provide for it either. Terhaps 1t would be sufficient to
note in the Comment to the sectiom that a cotenant judement debtor can

redeem the entire pronerty.

[& 703.765. Nequest for statement of redemption pricel]

The draft of the redemption Drov131ons assumes that the purchaser
and the person seeklng to redeem Ulll ?enerally work out the redemptlon
price. Fxisting law apparently assumes the same thing. Fowever, if
there is a disasreement that the parties cannot resolyghand the redemp-
tion period is dramiﬁg to a close, Section 703.770 prﬁvidgs a procedure

_whe:ehy the person seeking to redeem can preserve his right to redeem
and obtain a determination of the redemption price. The staff con-
sidered the possibility of attemptinn to férmalize the process whereby
the parties determine the redempti;n price shoft of a court hearing
under Section 703.770. The following is a poséible approach to facili-

tating agreement by the partics:

¢ 703.765. vequest for statement of redemption price

7n3.765. (a) Upon the written request of the person who seeks
" to redeem the property, the purchaser shall promptly provide a
written statement Ltemizinz the amounts that the purchaser believes
are required to be pald to redeem the property as of the date the
‘statement 1s prepared. The purchaser is bound by this statement as
.0f the date of its preparation. E

(b} Jotwithstanding Section 703.750, if the purchaser fails or
refuses to provide a written statement upon a proper request pur-
‘" suant to subdivision (a), the person seeking to redeem the property
.1s not required.to pay any amounts described in subdivision (b} or
(c) of Sectlon 703.75% that were paid by the purchaser before the
request for a statement was received, and no hearing may he held
under Szction 703.770 concerning such amounts.

.Comment. Section 703.765 is new. It 1s intended to facili-
tate agreement on the redemption price. TIf the purchaser dees not
provide the statement, the person redeeming the property 1s re-
auired to pay the amount of the purchase price and interest thereon
under subdivisions (a) and () of Section 703.7530,

§ 7N3,770,  Disapreement on redemption price; summary proceeding

Subdivision (a) of Section 703.770 continues existing law con-
cerning the court in vhich the lhearing to determine the redemption
price is to be held. The virtue of requiring such hearings fo be held

in the court from which the writ issued pursuant to which the property
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is-to be sold is that suel court has jurisdiction in the main action and
the file is there. However, we can envision situations where it would
make much more sense to have the hearing where the property is being
sold. Valuation of the use of the property and other components of and

setoffs against the redemption price may be more easily determined in
“the county where the property is located, and the redemption takes place

through the levying officer of that county,

§ 704.110 et seq. 'age parnishment

At the last meeting, mention was made of a decision of a United
States district court in Florida holding that a hearing was required
before wapes were garnished after judgment., This decision has been

reversed by the Tifth “ircuwit in Lrovm v. Liberty Loan Corp., 53% F.2d

1355 (5th Cir. 19?6). The ecircuit court found that the district court
had not weighed all of the pertinent interests, in particular, the
state's interest in facilitating the enforcement of'judgments and the
judgment creditor’s interest in satisfying the judgment. The court con-
cluded that, given proper weight, those interests appear to outweigh the
debtor's interests. The court recoguized the possibility of abuse since
the creditor was not required to deny the debtor’s eligibility for an
exemption, but also noted that Florida law provides for a speedy deter-
mination of the exemption and liability for malicious levy and that the
debtor had notice through the judlicial proceedings leading to the judg-~
mant that garnishment was a possibility.

Chapter 5. Supplementary Procedures for the
Enforcement of “loney Judgments

P

3 701,110, et seq.

Several of the procedures included in this chapter have the effect
of creating a lien on proverty. ZX.g., Sections 705.120 (examination of
judgment debtor), 705.130 (examination of debtor of judgment debror},
705.220 (creditor's suit). TUe have not attempted to codify the rules
concerning the creation, enforcement, extinction, or priority of these
liens.

e have also deleted the phrase "whenever a writ of execution
against property of a judgment debtor may properly be issued, whether or

not a writ has been issued or returned"” from the various supplementary
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procedures provided in Chanter 5. The Comments make clear that all

enforcement procedures are subject to the general rules concerning when

enforcenment may take place provided in fectlons 702.170-702.190,

$ 705.110, Yritten interrogatories to judement debtor

Section 705.110 is based on a new provision added by Chapter 308 of
the Stétutes of 1976, "he Comment to Section 705.110 explains the
resolution of several ambiguities in the new provision; nte that here
and in Section 705.120, we have changed the four-month period to a 120-
‘day period to achieve some precision.
$ 705,160(b). Order applying property to satisfaction judgment pre-~

cluded where third party makes adverse claim or
denies debt

At the last meeting, the Commission declined to adopt the sug-

restion that third party claims be determined in examination proceed-
ings. The discussion assumed that the third party would be forced to
litigate the title in such proceedings, and that such proceedings might
be in a different venue. from where the third party claim would be
determined, thereby making it inconvenient for the third person.
However, the Commission did not consider the possibility of permitting
{rather than requiring) the third parson to ﬂaﬁe the question of title
to the property determined in the examination proceeding., The staff
believes that, if the third party, the judgment creditor, and the
Fudgment dabtor are willing to try title In the examination proceeding,

the statute should permit it.

& 705.190. Referee to conduct examination

Tr. Taymond Greenberg has vritten the Commission concerning the
nroblem of setting fees and reference fees in debtor examinations. See
Exhibit 3. Taking first the matter of the fee for the services of the
referee (515 per half hour in Alameda Countv), the staff concludes that
such fees are authorized by Code of Civll Procedure Section 1023 which

provides as follows:

The fees of referees are such reasonable sum as the court may
fix for the time spent in the husiness of the reference; but the
parties may agree, in writing, uwpon any other rate of compensation,
and thetreupon such rates shall be allowed.
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liowaver, the staff does not understand why only one half of the cred-
itor's costs are recoverable in Alameda County. (See rule 15 on page 2
of the attachment to Fxhibit 3.) See Tection 1032.8 (judement creditor
entitled to costs in supplementary proceedinns).

4s for the 210.00 fee for setting or continﬁiug the examination
{see rules 11, 14, and 15}, the law is less clear. TUnder existing law,
the only specific authorization for feesrin'eﬁaminatipné'is.in Section
722 which provides a fee of four or éix deollars for filing an abstract
in a county other than that In which the judgment was entered. Silence
concerning any other fee for having a heariﬁg set or for filinp first
papers could be taken to mean that no such additional fees should be
charged, especially in a case vhere the examination is in another
county, but alsc in a case where the examination is in the same county.

Noes the Commission wish to recommend legislation in this area?

§ 705.240. Order forbidding transfer or payment to judgment debtor

This section has been revised to deal with certain constltutlonal
objections voiced at the January 1976 meeting. Sce the Comment to

Section ?OS.Z&G.

§ 705.320.  Teceiver to tranafer aleccholic beverage license

We have sent the draft of this section to the Tepartment of Alco-

holic Beverage Control, but as yet have not received a reply. Mr.

Joseph ein has expressed some concern about this proposed procedure,

although we are not certaln as to his objection, See page 2 of Exhibit

3 attached to lemorandum 77-1 {to be sent).

f 705.510. Chareing orders

We have added a specific reference to charging orders aééinst

limited partnerships. See the Comment to Section 705.510.

£% 705.610-705.640, Liens on causes of action and judgments

Sbme concern was expressed at the last meeting about the intent of
subdivision (b) of existing Section §88.1 whigh_ﬁreclﬁdes an assignee by
operation of law of a party to a personal Injury action from acquiring
an interest in oY lien on money recovered by the party for eneral
damages. Ue have not continued this prcvrsion_qn the strength of l_ re

Kanter, 505 F.2d 228 (9th Cir. 1974), aff's, 345 F.Supp. 1151 (C.7, Cal.
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1372). The district court opinion at 1154 quotes from a letter written
by Fdwin “'bern, the sponsor of the bill enacting Section 688.1(%), as
follows:

In my opinion the phrase . . . assignee by operation of law . .
includes only a trustee in bankruptey. It may be that there might
be some other assignéee by operation of law, but I was specifically
‘attempting to get at trustees In bankruptcy and was advised by the
Legislative Counsel that the language '"assignee by operation of
law'" would accomplish my purpose.

Accordingly, the federal courts held that it was an unconstitutional
attempt to limit the authority of the trustee in bankruvtcy but that,
regardless of its intent, its effect was to prevent the proper adminis-
tration of the Dankruptecy Act. The “linth Circuit noted that it was
arguable the provision had a hroader application, citing Labor Code
Section 3852 and Insurance Code Section 11662, but agreed with the

finding of the district court based on the %'berg letter.

8 705.620. I'ndorsement of lien on judgment and abstract

If a lien is granted, its existence is noted on the judgment and
any abstract of judgment issued thereafter. However, there is a tech-
nical preblem in that the existence of the lien does not appear on a
writ of execution which may be issued to enforce the judgment. The

staff proposes to provide for such a notatien on the writ.

Chapters 8 and 9. FEnforcement of Judgments for

Pogsassion of Real and Personal Property

°§ 708.170, 709.150. Teturn of writs of possession and writs of
restitution

The provisions concerning return may not be entirely satisfactory.
e have made writs of possession and restitution subject to the same
time limits on enforceability {ome year} as a writ of execution that has
been levied within the first 90 days. ‘lowever, these writs may also be
levied for costs and damages (and in the case of a writ of pessession
“where the property cannot be found, for the value of the property) In
the mamner of a writ of execution. Tt follows logically that, in such
clreumstances, the writ of possession or restitution should not be
leviable longer than a writ of execution (90 dé?s). See Section 773.260,

This means that a writ of poésessibn may be executed after 20 days teo
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seize the property that ig the subject of the judgment but that, if no
property has been levied upon for costs or damages within the first 91
days, the judgment creditor will have to have another writ issued for

that purpose. This situation is not really different from that existins

under current law, as indicated in ‘lagnaud v. Traeger, €6 Cal. App. 526,
226 T, 990 (1924) (sec discussion in Comment to Sections 708.170 and
70%.150), but the structure of the return provisions in the draft statute
makes the complexity more ohvious,

% 709,130, 709.140. FExecution of writ of restitution; disposition
of personal property

The staff has added provisions to Chaptér 9 that would make appli-
cable the procedures of Section 1174 (unlawful Adetainer--see Exhibit 1)
In all cases where an occupant is being Jdispossessed of real property.
Gimilarly, Section 707.140 1ncorporates the procedures for disposing of
personal property. The existing practice regarding dispeosition of per-
sonal property is not clear, but we see no significant distinction be-
tween the landlord-tenant situation under Section 1174 and the judgment
creditor-cccupant situation in Chapter 9 which is infended to cover
judgments in ejectment, partition, eminent domain, forceable antry, and

the like.

Release of Vxcessive Levy

Section 488.555 provides fYor the release of the attachment of
property to the extent that the value of the defendant's interest in the
vroperty exceeds the amount necessary to satisfy the amount to be

secured by the attachment. The lenrth of time during which property is

held under a writ of attachment is generally longer than under a writ of
execution since property is held under a writ of attachment until the

conclusion of the action. Should we add a procedure for releasing an

excessive execution upon motion of the judgment debtor?

Hespectfully submitted,

Stan 5. ilrich
Staff Counsel
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§ 24074, Esgeow

Before the fillng of such a trienafer application with the departmeat, f the in-
tended transfor of the business ur liesiise involves 4 purthase price or consdder-
atlon, the llecusee st the Intended trannferce shall establish un eserow with some
person, corporition, or sesociation not & party to the transfer acticg s escrow
holder, amnd the Intonded transferve ahall depestt with the escrow holder the full
amount of the purchese price or conslderstion, The transfer spplleatlon shall be
necormmpanied by & description of the entire conslderation, Buch description shall

Inclnde a desigeatlon of canb, checks, pronsissory noles, and tangible and Intangible
property, and the amount of coch thereof. The lleeosee apd Intended tranuferse
ehall also enter into un agreement, whilch agreement shall be deposited with the
escrow holder, dirccting the escruw hoider, after the requirementa for ttansfer s
provided fx Bection 24049 are satisfied, to pay out of the purchsse price or con-
slderation, the claima of the bona Hde ereditors of the leonasce who file thelr clalms
~ with the escrow holiler before the esctow hoider in notifled by the department of
ita approval of the transfer of the jicense or iF the purchase price or consideration
is not wufliclent to poy the claims n full, 40 distribute the conslderation as follows:

First, to the payment of cisims for wages, salaries, or fringe benefita of em-
ployees of the seller or teansferor earmed or mecruing * * ¢ prior to the sale,
tranefer, or opetlng of an escrow for the sale thersof ;

Becomnd, to the payownt of claitis of secored trediors to the extent of the pro-
ceede which arlse from the stle of the securlty;

Thir, to the Usnlted States for clpjma based on joeome or wlthhnllﬂmw,
and tbemrmr for clalms based on any tax other thar taxes specified in on

rourth to the payment of vlalmn on mechanics’ Hlews ; '

Fitth, to the payment of sscrow feer snd the payment of clalinw for pravailing
brokerage fees for mervices rendered sod clabms for reasonsble stiorney's foes for
mervices rendered:

Bixth, to the pnyment of dlulme Por goods sold und detlvered to the tranaleror
for resale ot hin licenwed premises and the puyment of clalme for services rendered,
performed, or supplied In cotbectlon with the operation of the licensed busibess.

Beventh, to the puyment of =1 other ciplme The payment' of these claima i
suffictent aswetn ate not ayalisble for the payment of the clasm in fall siall be pald
pro rata.

TP the tranaferor llcensee disputes rny claim, the escrow holder sbail loﬂtr the
cinimunt, and the amount or pro rate smount thereof shail be retained by the os-
crow holder for a perlod of 25 dayw, and If not attached shall be pald to the trana-
feror lleensce. The agieement abat also provide that the eserow bolder shall make
the payment or distribution within a reesonable time after the mmphuon of the
transfer of the licenmse.
tAmended by Htats 1967, o, T88, p. 2130, § 1; Stnts 1988, r. 430, p. 1081, § 1; Binte
1980, ¢ 524, p. 1140, § 2; Btats 1909, c. 1088, p. 2070, 4 2. Btaits.1070, o 402, p. 8734,
$1; Biate. 1072, c. 1000, p. 1828, 1 1}

§ 3439.09 Crediory’ rights; matured clatms

() Where a conveyance or obligation ig freudulent as to a cred-
itor, such creditor, when hls claim has matured, may, as against any
person except & purchaser or encumbrancer for fair conslderation
without knowledge of the fraud at the time of the purchase, or one
who hag derived title immediately or medlately from such a purchaser
or encumbrancer:

{1} Have the conveyence sct aslde or obllgation annulled to the
extent necessary to satisfy his clalm, or

(2} Disregurd the conveyance and attach or levy execution upon
the property conveyed.

{b} A purchaser or encumbrancer who without actual fraudu!mt
Intent has given less than a fair consideratlon for the conveyance or
obligetion, may retaln the property or obligation as security for re-

payment.



§ 4300. Methodz

Text of section operative Jon. £, 1877,

Any judgment, ordet, or detree of the court made or enteted pursumat to this
part wny be epforced hy the court by executlon, ¢ * * the appolutment of a
fecelver, contetnpt, ur by wuch other order or orders as the court in lis discretion
may from thne to tihe deem nocoasary,

{Added by Btats1B70, ¢, 811, p. 700, § 1, uryency, off. July 6, 1670, Amended '
Binde. 1074, ¢, 1518, p. 3347, £ 8, operative Jan. 1, 1977 d b '

§ 564. Appolintment; cases in which anthorized

A recelver may be appointed, in the manner provided In this -
chapter, by the court In whichi an action or proceeding s pending in
any case in which such court i8 empowered by law to appoint a re-
calver,

_ In supeplor couris a reeelver may be appointed by the court in
which an sction or proceedlng ia pending, or by a judge thereof, in
the following cases: -

1. _In an sctlon by a vetxdor to vacate & fraudulent purchose of
property, or by a creditor to subject any property or fund {o his claim,
of between partners ar others jointly ownlng or interested in any
property or fund, on the application of the plainiiff, or of any party
whose right to or interest in the property or fund, or the proceeds
thereof, is probable, and where 1t 13 shown that the property or fund
Is in denger of belng lost, removed, or materially injured;

2. In an sctlon by & morigagee for the foreclosure of his mort-
gage and sale of the mortgaged property, where it appears that the
mortgaged property is in danger of being lost, removed, or materiaily
injured, or that the condition of the mortgage has not been performed,

and that the property s probably Insufficlent to discharge the mort-
gage debt; o

3. After judgment, 1o carry the judgment into effect;

4. After judgment, to dispose of the property according to the
judgment, or {0 preserve it during the penidency of an appeal, or In
proceedings in ald of execution, when an executlon has been returned
unsatlsfled, or when the judgment debtor refuses to apply his property
in matisfaction of the judgment; or after sale of real property under
execution of & judgment or pursuant to a decree of foreciosure and sale,
during the period provided by law for the redemption thereof from
sale, to collect rents thereon, and to expend and disburse such rents
as may be directed by the court or otherwlse provided by law;

5. In the cases when & corporation has been dissolved, or i3 in-
solvent, or In Imminent danger of insolvency, or has fprieited its
corporate rights;

6. In en actlon of unlawful detainer;

7. In all other cases where receivers have heretofore been ap-
pointed by the usages of couris of equity. (Enacted 1872, As amend-
 ed Stats,1919, c. 166, p. 251, § 1; Stats.1933, c. 744, p. 1867, § 85a;
Stats.1941, c. 444, p. 1736, § 1.) , ‘
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§ 585, Appointment upon dissoletion of scorporation

Upon the dissolution of any corporation, the Superior Court of
‘the county in which the corporation carrles on its buslness or has its
principal place of business, on application of any credltor of the corpo-
ratlon, or of any stockholder or member thereof, may appoint one or
more persons to be recelvers or trustees of the corporation, to take
charge of the estate and effecis thereof, and to collect the debts and
property due and belonging to the corporation, and to pay the out-
standing debts thercof, and to divide the moneys and other property

that shell remein over among the stockholders or members, (En-
acted 1872, Asamended Code Am 1880, ¢. 15,p. 4, § 7.)

§ B566. Persons Ineligiblo to appointrment; consent; undertaking
on ex parte applicstion

No party, or ettorney of a party, or person Interested in an aclion,
or related to any judge of the court by consanguinity or effinity within
the third degree, can be appointed recelver therein without the writien
comsent of the partles, flled with the clerk. If a receiver is appointed
upon an ex parte application, the court, before making the order, must
require from the applicant an undertaking, with suflicient sureties, in
an amount to be fixed by the court, to the effect that the applicant
will pay to the defendant all damages he may sustain by reason of the
appointment of such receiver and the entry by him upon his duties, in
case the applicant shall have procured such appointment wrongfully,
mallclously, or without sufficlent cause; and the court may, in jits dis-
cretion, at any time after gald appointment, require an sdditionel un-
dertaking. (Enacted 1872, As amended Code Am.1873-74, ¢. 383, p.
309, § 73; Stats 1897, ¢. 69, p. 60, § 1; Stats.1907, ¢, 374, p, 710, § 1)

§ 867. Oathand undertaking of recelver

Before entering upon his dutles, the receiver must be sworn to
perform them falthfully, and with two or more suretles, approved by
the court or judge, execute an undertaking to the State of Callfornia,
in such sum as the court or judge may direct, to the effect that he
wili falthfully digcharge the duties of receiver In the action and obey
the orders of the court thereln. (Enacted 1872, As smended Stats.
1907, ¢. 374, p. 710, § 2.}

PowgRs oF RECEIVERS, 'The recelver has, under the control of the
Court, power to bring and defend actions in his own name, as recelver;
to take and keep possession of the property, to recelve rents, collect
debts, to compound for and compromise the same, to make transfers,
and generally to do such sets respecting the property as the Court may
authorize. (Enacted 1872) . (
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§ 5861  Dupesit of sevurities In pecuritios depository
> Any securitivs in the hands of a recsiver may, ander the conirol of the
drk, e deposited by the receivar in & securities depoaiiory, as defined In
R 30004 of tha Financial Code, whith is licensed under Bection 30200
of the Finaneial Code or exempied from licensing thereunder by Hectlon
S0008 or 80008 of the Financial Code, and such securities may be held by
‘sch sssuritien depository in the manper authorised by Bection 715 of the
mml.lm. c. 1057, p. 1088, §8.). = -

tow

§ B68.5 Males; auihority; manner; confirmstion; no redemption

A recefver may, pursuant to an order of the court, peli real or
personal property in his possesslon gs such receiver, the notice
and in the mannet prescribed by law for the sale of such property un-
der execution. 'The sale shall not be final until confirmed by the court.
Sales made pursuant to this section shall not be subject to redemption.
- {Added Stats.1030, ¢, 374, p. 1709, § 1.}

§ ‘B6D. Investments; order; consent

INVESTMENT OF FUNDS, Funds in the hands of a recelver may be
fnvested upon interest, by order of the Court; but no such order can
be made, except upon the consent of all the parties to the action.

(Enacted 1872.)

§ B570. Unclaimed funds; publication of notice; payment to state
' treasury; Hights of owner; expenso of notlos

A recelver having any funds In his hands belonging to a person
whose whereabouts are unknown to him, shall, before recelving his
discharge as such receiver, publish & notice, in one or more newspapers
published in the county, at least once a week fot four consecutive
weeks, settlng forth the name of the owner of any unclaimed funds,
the last known place of residence or post office address of such owner
‘and the amount of such unclaimed funds. Any funds remaining in

his hands unclaimed for 30 days alter the date of the lasi publicalion
of such notice, shall be reported {o the court, and upon order of the
court, all such funds must be paid into the State Treasury acecompanied
with a copy of the order, which must gel forth the Tarts required in
the notice hereln provided. Such funds shall be deemed Lo have been
recejved by the State under Chapler 7 (commenecing with Section 1500)
of Title 10 of Part 3 of this code and may be recovered in the manner
prescribed thereln. :

All costs and expenses connected wilh such advertising shall be
paid out of the funds the whereabouts of whose owners arc unknown.
[Added Stats. 1913, c. 87, p. 92, § 1. As amended Stats. 1915, ¢. 83, p.
107, § 1; Stats. 1917, c. 138, p. 203, § 1; Stats. 1963, c. 1762, p. 3516,
1) :
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8 571, Provirion of order of appointment

Whenever a recelver, referee, or commissioner Is appolnted by a
court of record, end the duties of such receiver, referee, or commis-
sloner will, or are reasonably e&nticipated to, Involve the custody of
personal property ot the recelpt or disbursement of moneys, the order
of appolntment shall provide that before entering upon his duties, such
receiver, referee, or commisstoner, with two or more sureties, ap-
proved by the court or judge, shall execule an undertakling to the State
of Californla, to the effect thaet he will falthfully discharge the duties of
receiyer, referee, or commissioner, as the case may be, and obey the

orders of the court theretn,

The order of appointment shall specify the amount of the under-
taking, but a tailure to s0 specify sheli not invalidate the order {Added
. Statsl%a e 575, p.1453,§ 1)

§ 847. Personal property; judgment for possession or value; money
judgments: specie payments

- In air action to recover the possesaion of personsl property, judgment for
the plaintiff may be for the possession or the value thersof, in ense a deilvery
cannot be had, and damages for the detention. If the property has been de-
Iivered to the plaintiff, and the defendant clatm a return thereof judgment
for the defendant may be for & return of the property or the value thepeol,
in case a return cannot be had, and damages for taking anéd withholding the
same. In an actlon on a contract or cbligation in writing, for the direct
payment of money, made pkyable in g specified kind of money o currency,
Judgment for the plaintiff, whether it be by dafault or after verdiet, may fol-
low the coniract or obligation, and Ge made payable in the kind of money
or currency specified therein; and in all actions for the recovery of money,
if the plaintif! sllege in ki complaint that the same was understood sud
agreed by the respective parties to be payable in & specifled kind of money
" or curreney, and this fact In admitted by the default of the deferdant or es-
tablished by evidence, the judgment for the pisintiff must be made payable
in the kind of money or currency wo alleged in the complaint; and in an se-
Yon against any person for the recovery of money received by such person
is & fiductary capacity, or to the use of another, judgient for the plaintlff
ntust be made payable In the kind of money or currency s fecelved by such

8§ 674, Abstract of judgmenl; recording; len of judgment: scope;
duration; contents :

Tert of aection ogerative July 7, 1827

ta}‘ An sbatract of the judgment or decree of any court of this atate, in-
cluding x judgment eitered pursuant to Chapter § {commencing with See-
tion 1710.10) of Title 11 of 'art 4, or a judgment of any court sitting ax
small claims court, or any vourt of record of the United Stntes, the enforce-
ment of which has not heen atayed on appeat or pursuant to Section 1710.-
50, certified by the clerk, judge or fuatice of the court where such judgment
or decree was rendered, may be recorded with the recorder of any- county
and from such recording the judgment or decree becomes a llen upon all the
real property of the judgment debtor, not exempt f rom execution, In such
county, owned by him at the time, or which ke may afterward and before
the lien expires, acquire. Such ten continues for 10 years trom the date of
entry of the Judgment or decree unicas the enforcement of the judament or
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decree {8 staycd on appeal or pursusnt to Section 1710.60 by the execution
of a sufficient undertaking or the deposit in court of the requisite amount
of money as provided in this cede, or by the statutes of the United States,
in which case the lien of the judgment or decree, and any lien or liabitity
now existing or hereafter created by virtue of an attachment that has been
fanuad nl_ld levied iri the action, unless otherwine by stetutes of the United
Staten provided, ceasca, or upon an undertaking on release of attachment, or
unless the judgment or decree In previously satisfied, or the lien otherwise
discharged. The abstract above mentioned shali contain the following: title
of the court and cause and number of the action; date of entry of the judg-
ment or decree; names of the judgment debtor and of the judgment credi-
tor: amount of the judgment or decree, and where entered in judgment
book, where entry in a judgment book in required, minutes ot docket in the
juatice eourt,

(b} An order made pursuant to subdivision (b) of Section 908 of the
Welfare and Institutions (‘ode ahall be considered & judgment for the pur-
poses of saubdivision (&) of this section.

te} With reapect to real pruperty contsining a dwelling house judicially
determined to be exempt from levy of execution pursuant to the provisions
o Scetion 690541, us distinguished frem property subject to & declared
- omestead created pursuant to Title & (eommencing with Section 1287} of
tart 4 of Division 2 of the Civil Code, a judgment Hen created purssant to
whdivision {a) of this section shall attach to such real property notwith-
dending the exemption provided by Section 690.31.

"Amended by Stats.1973, <. 797, p. 1413 § 1; Stats.1974, c. 211, p. 400,
i 1; Stats.1974, c. 1168, p. 2602, § 3, Sials.1976, ¢, 1000, p. ——, § 1, opera-
ive July 1, 1977.

§ 726. Form of actlon; procedure

. Form of action; Judgment. There can be but one form of action
for the recovery of any debt, or the enforcoment of any right secured
by mortgege upon real property, which action must be In accordance
with the provislons of this chapler. In such action the court may,
by fts judgment, direct the sale of 1he encumbered property (or so
much thereof &s may be necessary), and the application of the pro-
ceeds of the sale to the payment of the costs of court, and the expenses
of the sale, and the amount due plaintiif, including, where the mort-
gage provides for the payment of attorney's fees, such sum for such
fees as the court shall find reasonahle, not exceeding {he amount
named ln the mortgage.

Commissioner. The court may, by its judegment, or at any lime
after judgment, appolnt a commissioner o sell the encumbered prop-
erty. It must require of him an underiaking: in an amount fixed by
the court, with sufficient surctles, 1o be approved by the judge, to the
effect that the commissioner will faithiully perform the duties of
his offlcé according to law. Before entering upon the dlscharge of
his dutles he must file such undertaking, xo approved, together with
his oath that he will faithfully perform the dutics of his office.

Decres; deficlencles; appradser. ‘The decree for the foreclosure
of & mortgage or deed of trust sccured by teal property ot any inter-
est therein shall declare the amount of the indebledness or right so se.
cured and, unless judgment for any deficiency there may be beiween
the sale price and the amount due with rosis Is walved by the judp-
ment creditor, shall determine the personal liabilily of any defendant
for the peyment of the debt secured by such mortgage or deed of trust
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and shall name such defendants against whom a deficlency judgment
may be ordered following ihe proceedings hereinaffer prescribed. In
the pvent of sich waiver the decree shall so declare and there shell be
1o judgment for o deficlency.  In the event thot a deflclency 1s nof
waived and 1t is decreed that any defendant ig personally ilable for
such debt, then upon applleation of the pleinliff filed at any time with-
in three months of the date of the foreclosure sale and after & hearing
thercon at which the court shall take evidence snd at which herring
either party may present evidence as to the falr value of the property
or the interest therein sold as of the date of sale, the court shall ren-
der a monev judgment apgainst such defendant or defendants for the
amount by which the amount of the indebtedness with interest and
costs of sale and of acllon exceeds the fair value of the property or lo-
terest thereln sold as of the daie of sale; provided, however, that in no
event shall the amount of said Judement, exclusive of Interest from the
date of sale and of costs excced the difference between the amotnt for
which the property was scli and the cntire amount of the Indebtedness
sccured by sald morlgage or deed of trust. Notlee of such hearlng
nmust be served upon all defendants who have appeared in the sction
and agalnst whom a deflciency judgment is sought, or upon their at-
lorneys of record, at least 15 days before the date set for such hear-
ing. Upon application of any party made ai least 10 days before the
date set for such hearing the court shall, and upon its own motlon the
court at any Hme may, appoint onte of the inherliance tax appraisers
provided for by law to appralse the property or the Interest therein
sold as of the time of sale.  Such appraiser shall file his appralsal with
the clerk and the same shall be admissibie in evidence. Such appreiser
shall take and subscribe an oath to be attached to the appraisal that
he hes truly, honestly and impertially appraised the property to the
best of bls knowledge and ebility., Any appraiser so appolnted may be
called and examined as a withess by any party or by the court ltself.
The court must fix the compensation, not to exceed $5 per day, and ex-
penses for the lime actually engaged In such appraisal, which may be
taxed and allowed in like manner az other rosis,

Unrecorded clafm. No person helding a conveyance from or un-
der the mortgagor of the property mortgaged, or having a lien thereon,
which cenveyance or Hen does not appear of record in the proper of-
flee at the {ime of the commencement of the acton need be made a
party ta such selion, and the judgment therein rendered, and the pro-
ceedings therein had, are as vonclustve againsi the party holding such
unrecorded conveyance or lien ay if he had been a party to the action.

Bale by commissloner. If the court appoint a commissloner for
© the sule of the properly, he must scll 8 in the manner provided by law
for the sale of like property by the sheeiff upon execution: and the
provisions of Chapier 1, Titic 9. Part 2, of this code are hervby made
applicable to sale made by such commissianer, and the powers therein
given and the duties therein Imposed o sheriffs are extended to such
cominissioter,
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Elisor. In all cases heretofore, now or herealter pending in the
courts of this State, in the cvent of the death, absence frem the Slate,
other disability or disqualification of the eommissioner appointed to
sell encumbered property under the foregoing provisions of this sce-
tion, the court rhay, upon the happening of cither the death, absence
from the State, other disability or disqualification of the commission-
er, appoint an ellsor to perform the duties of such commtissioner which
are then to be performed in such action. The ellsor so appeinied shall
give the undertuking, and take the oath hereinbefore provided to be
given and taken by a commissioner, belore entering upen the discharge
of his duties, pnd shall thereafter perform all duties left unperformed
by the commissloner whom he Is appointed to succeed, with like ef-
fect as If such dutles had been performed by the commissioner.

Property In two or more countles. If the land mortgaged consists
of a single parcel, or two or more contiguous parcels, situated in two
or more counties, the court may, In itz judgment, direet the whole
thereof to be sold In one of such counties by the sheri(f, commissioner
or ellsor, as the cese may be, and upon such proceedings, and with
+llkke effect, as if the whole of the property were situated in that coun-
ty. {Enacted 1872, As amended 51ais.31893, ¢ 101, p. 118, § 1; Stafs,
1895, o, 108, p. 98, § 1; Stats 1901, ¢. 43, p. 48, § 1; Stats.1833, c. 793,
p. 2118, § 1; Stats.1937, c. 353, p. 770, § 1; Stais. 1963, c. 819, p. 2007,
§ 26, urgency eff. Jaun. 1, 1965.)

§ 875, dJudgment against two or more defendants; contribution;
subrogation by insurer; right of Indemnlty; satisfaction
of Judgment in full

(a) Where & money judgment has been rendered jointly against
two or more delendants in o tort action there shall be a right of con-
tributlon among them as hercinafter provided.

{b) Such right of contribution shall be administered in accordance
with the principles of equity.

(¢} Such right of contribution may be enforced only after one
tortfeasor hes, by payment, discharged the jolnt judgment or has paid
more than his pro rate share thereof. It shall be limlied to the excess
80 paid over the pro rata share of the person so paying snd in no event
shall any tortfeasor be compelied to make contribution beyond his own
pro rata share of the entire judgment.

(d} There shall be no right of contribution in favor of any tort-
feasor who has intentlonally injured the Injured person.

{e} A llability Insurer who by payment has discharged the 1la-
bility of & tortfensor judgment debtor shall be subrogated to his right
of contribution,

(f) This title shall not tmpair any right of indemnity under ex-
Isting law, and where one tortfeasor judgment debtor is entitled to In-
demnity from another there shall be no right of contribution between
them.

(g} This title shall not impair the right of a plalntiff to sallsfy a
Judgment in full as against any tortfeasor judgment debtor, (Added
Stats. 1957, ¢, 1700, p. 3076, § 1.}
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'§ 876.  Determination of pro rata share
{a) The pro rata share of each tortfeasor judgment debtor shall
be determined by dividing the entlre judgment equally among all of

- them.

' {(b) Where one ot more persons are held liable solely for the tort
of one of them or of another, as In the case of the Habllity of a master
for the tort of his servant, they shall contribute a single pro rata share,
a5 to which there may be indemnity between them. (Added Stats.1957,
< 1700, p. 3077, § 1)

§ 877. Release of one or more Joint tortfenasors; effect upon ln-
Mty of others
Where a refease, dismissal with or without prejudice, or a covenant
not to sue or hot to enforce judgment Is glven in good fnith before
verdlet or Judgment to one or more of a numboer of tortfensors cladmed
to be liable for the same tort—

{n) . It shall not discharge any other such tortfeasor Mrom liability
unless 1is terms so provide, but it shall reduce the claims against the
others in the amount stipulated by the release, the dismissal or the
covenant, or In the amount of the consideration paid for it whichever
Is the greater; and
. (b) It shall discharge the tortfeasor to whom jt is given from all

liabllity for any contribution to any other tortfeasors. {Added Stats,
1957, c. 1700, p. 3077, § 1.)

. § B78. Judgment for coniribution; noticc of motion; alfidavit;
contents

Judgment for contribution may be entered by one tortfeasor
judgment debtor egalnst other tortfeasor judgment debtors by motion
upon notlce. Notice of such motlon shalt be given to all partles in the
_action, Including the plaintiff or plaintiffs, at least 10 days before the
~ hearing thereon. Such notice shall be accompanled by an affldavit
setting forth any information which the moving parly may have as to
the assets of defendants available for sntisfaction of the judgment or
claim for contribution, (Added Stats. 1957, e. 1700, p. 3077, § 1.)

§ 879. Partial Invalldity

If any provision of this title or the application thereof to any per-
son Is held invalid, such Invalidity shall not affect other provisions or
applcations of the title which can be glven effect without the invalid
provisicn or appllcation and to this end the provi-;ions of this title are
declared to be severable, (Added Stats. 1957, ¢. 1700, p. 3077, § 1)

§ 880. Eftective date

This ttle shall become effectlve as to causes of action aceruing on
or aftet Januery 1, 1958. {Added S$tats.1957, c. 1700, p. 3077, § 1.)
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§ 916, Biay on perfection of appeal: release from Jevy; procesding upon
~ mutiers not affected by appeal R

1) Except as provided in Hections 917.1 through 917.9 and in Section

15Tha, the parfectjng of an appes! staya proceedings In the teial court upon

the judgment or order appealed from or upon the matters embraced therein

araftected thereby, ilncluding enforcement of the Judgment er order, but

the tria) court may proceed upun any ather matler embraced in the action
and not affected by the judgment or order.

{b) A atay of proceedings shnll retense from levy property which has
been levled upon under exerution isstied upon such fudgment.

(¢} Whon there {s n stay of proceedings other than the enforcement of
the judgment, the trial court shull have jurisdiction of proceedinga re-
lated to the enforeement of the judgment az welt as any other matler em-
braced in the action and not &ffected by the judgment or nrder appealed
from.

§ 917.1 Appeal from money judgment; undertaking to stay enforcement;
amount; suretles affidavit of Jusiification; Judgment agninst
"~ suretles

The perfecting of an appeal nhall not stay enforcement of the fudgment
or arder in the trial court {f the judgment or order {s for money or directs
the payment of money, wheiher consisiing of & apecial fund or not, and
whether payable hy the appellant or another party to the actlon, unless
an undertaking i& given on vondition that if the judgment or order or any

_part of it s affirmed or the appeal is withdrawn or dismissed, the party
ordered to pay shell puy the amount of the judgment or otder, or the part
of it a8 to which the judgment or order ia affirmed, as eng.ered after the
receipt of the remittitur, together with any interest which may have accrued
pending the appeal and entry of the remittitur, and costa which may be
awarded aguinst the sppellant on appeal. Such undertaking shall be for

- double the amount of the judgment or order unlesa given by a gorporate

" surety suthorised to execute the same by Bection 1056 in which event it
shall be for one and one-half times the amount of the judgment or order.

‘1f the party ordered to pay does not make such payment within 80 days
after the filing of the remittitur from the reviewing court and the trlal
court, on motion of the respondent judgment may be entered irni his favor
on the undertaking for such amount ua is appropriate hereunder. However,
the surety shail not be held Hable for an amount i excess of the under-
taking.

If the judgment or order appealed from be for an amount in exceu of
two thousand dollars (82, 000) and the sureties do not state [n tkelr affi-
duvits of justification accompanying the undertaking that they are each
worth the amount specified in the undertaking, the atipelation may be that
the judgment to ba entered againat the sureties shall be for such amounts
only as inl thelr affiduvita they may state that they are severally wortk,
and judgment may be entered againgt the sureties by the court from which
the appenl is taken, pursuant to the stipulations herein designatad.
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§ $i7.% Judgment or erder direcling assignment or delivery of personal
peoperiy or sale on foreclosure; slay; custody of court offi.
cer; undertaking; perishables

The perfecting of an appeal zhall nnt slay enforcement of the judg-
ment or arder of the trial court if the judgment or order appesied from
direets the ganignmen! or deblivery of peracual property, including docu-
ments, whether by the appellant or another parly to the mction, or the
sale of personal property upon the foreclosure of a mortgage, or other
lien thereon, unless an underlaking in A sum and upon conditionsa fized by
the trini court, ia given that the appellant or party vrdered Lo assign or de.
liver the property will ubey und satisfy the order of the reviewing court,
and will net commit or suffer to be committed any damage to the property,
and that If the judgment or order appealed from {3 affirmed, or the appesl
is withdrawn ar dismissed, the gppeltant shall pay the damage suffered o
such property and the value of the use of such property for the perigd of
the delay raused by the appesl. The appellant may cause the property to
be placed in the custody of an nfficer designated by the court to abide the
order of the reviewing court, and such fact shall be considered by the court
inh fixing the amount of the undertuking. If the judgment or order ap-
s peeated from directa the sale of periahable property the trigl court may order
sueh property to be sold and the proceeds thercof to he deposited with the
elerk of the trial vourt to abide the order of the reviewing court; such fact
shali be considered by the court in fixing the amount of the undertaking.

& M13 Judgment or order directing exceution of instrument; aiay on
execution and deposit with clerk of court

The perfecting of an appeal ahall not stay eaforcement of the juds-
meut or order fit Lhe trial court {f the judgment or order appealad from
direety the execution of one or more nstrumenta untess the instrumest or
tnstromenta are executsml and deposited in the office of the clerk of the
court where the original judgment or urder iy entered Lo abide the order
of the reviewing courl,

§ 9174 Judgment or order directing sale or delivery of reslty; under-
taking to atny enforcement; conditionn

The perfecting of an appeal shall pot stay pnforcement of the judgment
or atder in the trial court if the judgment or order appealed from direcis
the sale, conveyance or delivery of posseazion of res] property which is
in the possession or control of the appellnnt or the party ordered to asll,
convey of deliver podscasion of such property, unless an undertaking in
u autt fixed by the trial court is given that the appeliant or party ordered
to sell, convey or deliver possesaion of such property will not commil or
sulfer to be committed any waste thereon and that if the judgment or
arder appealed from is affirmed, or the appesl ia withdrawn or dismissed,
the appellant sholl pay the damage suffered by such wusle and the value

of the uze and occupuncy of such property, or the part of it ua to which
the judgment or order is affirmed, fram the time of the laking of the ap-
pesl until the delivery of the posseseion of the property. If such judy-
ment or order directs the wale of morlgaped rea! properly and the niay-
ment of any deficiency, the undertuking <hall wlro pravide for the pay-
ment of any deflciency. However, the surely shatl not be beld liable Tor
an amounl in excend of the undertaking.
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§ 9175 Judgment or order appointing receiver; underiaking to stay
enforcement .

The perfecting of an appeal shall not stay enforcement of the judgment
or order in the trinl court {f the fudgment or order appealed from sppolnts
4 receiver, unless kn undertaking ln & sum fixed by Lhe trinl court ia given
on condition that if the judgment or order is affirmed or the appeal in with-
drawn, or dismissed, the appellant will pay all damayges which the respond-
ent may sustain by resson of auch stay in the enforcement of the judgment.
However, the surety ahall not be held liable for an amount in excess of the
undertaking.

§ 9178 Judgment or order directing performance of two or more acts
specified in sections 917.1 to 917.5: compliance with each

section

The perfecting of aun appen! shall not stay enforcement of the judg-
ment or order in the trial court If the judgment or order appenled from
directa the performance of iwo or more of the acts specified in Bections
#17.1 through 917.5, unleas the appellant complies with the requirements

_ of each applicable section. :

§ 817.7 Child custody provisions, or provisions for temporary exclusion
from family dwelling, sn not stayed by appeal; exception

The perfecting of an appeal shall not slay proceedinga as to those pro-
vislons of a judgment or order whick award, change or otherwise affect
the gustody, including the right of visitatlon, of n minor ehild in any clvil
actlon, in an action filed under the Juventle Court Law, or in & speclal
proceedlog, or the provieions of a judgment or order for the temporary
exclusion of & party from the family dwelling or the dwelling of the other
party, as provided In Section 5102 of the Civil Code; provided, the trinl
court may in fis discretion stay exccution of auch provisfons pending re-
yiew on appeal or for such other period or periods as to it may appear
appropriate; provided further, that in the absence of a writ or order of
a reviewing court providing otherwige, the provisions of such judgment
or order allowing, or eliminating restrictions against, remaval of the mli-
nor chiid from the state are stayed by operation of iaw for a peried of 30

days from the entry of the judgment or order and are subject to any fur-
fher steys ordered by the trial court, as herein provided,

§ 5178 Necessity of order of trial court or wrlt of supersedeas to stay
enforcement of judgmpnt or order In certaln cases

The perfecting of an appes! shall not stay proceedings, in the absence
of an order of the trial rourt providing otherwise or of & writ of auper-
sedeas, where a party to the proceeding has been adjudged guilty of
usurping, or intruding into, or unlawfully holding u public office, civil or
military within this state, or where Lhe judgment or order direets a cor-
poration or its officers or agents, or any of them, to give to & person ad-
Judged to be & director, stockholder or member of such corporation a ree-
sonsble opportunity to inspect or make copien of such books, pagers or
documentn of the cerporation an the irlal court finda that such director,
stockholder or member is entitled by law to inapect ar copy, or where the
Judgment or order adjudges & buliding or place to be n nulsance, and as
part of such judgment or order direeis the ciosing or discontinuance of
any specific use of the building or place for any period of time.
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§ #1178 Cuses not provided for in rections 317.1 to 811.9; judgment or
order as not stayed by appeal when undertaking required in
dlacretion of court not given "

The perfecting of an appeal shali not stay enforcement of the judgment
er order {n cuasee not provided for in Sections $17.1 through 917.8 If the
trial court, in its diseretion, requires an undertaking and auch uoder-
taking is mot given. The underiaking ahall be in the sum Fixed by the court;
it shall be conditioned upon the performance of the judgment or order ap-
pealed from i the same ia &ffirmed or the appeal is withdrawn or dis-
missed, and 1t shall provide that if the judgment or order appealed from or
any part of it [a affirmed, or the appeal is withdrawn or dismissed, the ap-
peltent will pay sll damages which the respondent mey sustaln by reasen
of such atay in the enforcement of the judgment, However, the surety shall
not be held lishle for an amount in exceas of the undertaking.

For the purpose of this section, "damages” means reasonable compensa-
tion for the Jess of use of the money or property.

§ 918, Power &f court to atay enforcement of any Judgment or order;
time limltation

. The trial court may stay the enforcoment of any jwlgment or order;

provided that if {he enfurcement of such judgment or order would be

stuyed on appenl only by the giving of an vwiertaking, a trial eourt shall

not have power, without Lhe consenl of the adverae purty, lo atay the en-

forcement thereof pursusnt to thia section for a period which extends

for more than 10 days beyond the last date on which a natlee of apperi
could be filed,

8 919. Discretlon of court to limit or dispense with requlred wecurity
when appellant execotor, udminlstralor, trusiee, guardien, etc.

The trial court may, in ils discretion, diapense with or limif the security
required by any aection in this chapter, when the appellant ia an exeentor,
adminiatrator, trustee, guardian, conwervalor or ather person acling in
another's right.

# 920. Deponlt in lley of undertaking

In all ceaes where an underlaking s renuired or permitted by the pro-
visiona of Lhis title, & deposit in the triai court of the amount of the under-
taking provided for by any section of this title, or where the amount of
such updertaking i3 to be fixed by the court, then of the amount ao fixed,
shall be equivalent to filing the underiaking. Any undertaking reguired
In thix title may be waived in writing by the party to be benefited therehy.

§ 921, Continuance of sttachment; underiaking; nmount; justification
of sureties

Text of section opernfive until Jen, 1, 15877

An appeal by gz party who has levied an attachment nhall nol continue
in force the attachment, unless nn wndertaking be executed and filed on
the part of the appeltant that the nppellant will pay all costs nnd damages
which the respondent may sustain by reason of the attechment, in cage the
order of the court below be suatained in faver of the respondent; and
aniess, within five days after writlten notice of the entry of the order ap-
peated from, such appeal shal} be perfected. The amount of the under-
taking on appeal required by this aection shall be guch amount as is fixed
by the trin! coutt on motion of the respondent as provided jn Section 863
of this code and if no such order shall have heen made, the undertaking
shall be in double the emount of the debt claimed by the appelant. If
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the reapondent I8 not satinfied with the undertaking in double the amount
of the debt ot the amount fixed by order under Section 853, the trial court
upon motion of the respondent made within 80 doyy after perfecting the
appeal may order an {ncreass fo the amount of the undertaking in such
amoynt as is juatified by the detriment reasonabiy to be anticipated by
continuing the attechment. If such ar order be made, the attachment
shalt be discharged angd the property released therefrom, unless the un-
dertaking shall be executed and filed withln 10 daye after the order is
made, The sureties on any undertaking required for the purpose of con-
tinuing an attachment may be reguired to justify as provided in Section
922 and If they fall to do so, the order of attachment shall be dincharged.

§ 921, Continuance of attachment; underinking; amount: justification
of sureties

Tezt gf section operative Jan, 1, 1877

An appeal by a psrty who has levied an atiachment shall not continue
in force the attachment, unless an undertaking be execuied and flled on
the part of the appellant that the appellant will pay all costs and damages
which the reapondent may sustaln by resson of the attachment, in cuse the
order of the court below be sustalnad in favar of the respondent; and un-
leaa, within five days after written notice of the entry of the order ap-
pealed from, such appesl shall be perfected. The amount of the under-
taking on appeal reguired by this aection shall be such amount an fa fized
by the trial court en motion of the respondent an provided in Section 489.-
410 and §? no such order shall have been made, the undertaking ahmll be
in double the smount of the debt claimed by the appetlant. If the respond-
ent is not patisfied with the undertaking in double the umount of the debt
or the xmount fixed by ovrder under Bection 489.410, the trial court upon
motlon of the respondent made within 60 days after perfecting the appesl
may order ap increase 1o the amount of the undertaking In such amount
&a is juatified by the detriment reasonably to be anticipated by continuing
the attachment. It such an order be made, the attachment skall be dis-
charged and the property released therefrom, unless the undertaking shall
be executed and filed witkin 10 daya after the order in made. The sure-
tles on any undertaking required for Lhe purpose of continuing an attach-
meni may be required to justify ms provided in Beetion 922 and i they
fail to do so, the order of attachment shall be discharged.

§ 922, Undertaking: wureties; exception to sufficlency; juatification;
bond in excesaive amount; restriction of recovery

An undertgking required or permitted by this title shall be eniered Into
by two or more suretiea. A respondent may except to the sufficiency of
the sureties al any time within 160 days after notice of the filing of much
undertaking; and unlean they or olher aureties, within 10 days after the
appetlant has been served with notive of such exception, justify before a
judge ef the trial court, upen 5 dayr notice to the respondent of the time
and place of justifivation, enforcement of the judgment or order appesled
from iz no longer stayed and property which has been levied upon under
execution isauzed upon suech judgmeni shall not he relensed from levy.
When a bond or underlaking required by law or order of any court is
exceuted {0 an amount greater than that required, the surety shall be
liable upen such bond of undertaking in the same manner and to the same
extent as though it had been executed in the amount required by such law

or grder of the court.
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B 923, Power of reviewing court to #tay proceedings, lssue writ of super-
sedean, suspent or modify injunction, etc, not limited by chap-
ter provislens

The provisions of this chapler shall not limit the power of 4 reviewing
court or of a judge thercof {o atny proceedings during the pendency nf
an sppeal or to issue a writ of supersedens or to suspend or modifly an
injunction during the pendency of an appeal or to make any order appro-
priate to preserve the statne guo, the effecliveneas of the judgment sub-
segiently to be entered, ot otherwise inn uid of its juriadiction.

§ 1174. Judgment; restitution of premises; forfetture of lease; trebie
damagen; siay of execution; payvment inte courl; enforce-
ment; disposition of persomal properiy; notice; couts of
wtorage; Hability of landlord {

(n) If upon the triel, the verdict of the jury, or, if the case be tried
without a jury, the findings of the court be In favor of the plaintift
and against the defendant, judgment shall be entered for the reatitution
of tha premises; and If the proceedings be for an unlawfu! detaluer
after nexlect, or fallure to perform the conditions or covenants of the
leape or agreement .under which the property is held, or after default in
the payment of remt, the judyment shall alse deciare the forfellure of
suck lease or agreement if the notlee required by Section 1181 of the
code staten ihe siection of the landlord to declare the forfetture thereof,
but If suoh notice doea not wo state puch eleclion, the lease ot agreement
skall not be forfeited.

(b} The jury or the couri, {f the proceedings ba tried without s jury,
shall aiso azsess the damages oceasioned to the plaintifi by any fercible
entry, or by any foreible or unlawful detsiner, alleged in the compisint
and proved on the trial, and tind the amount of any rent due, If the
alleged unlawful detainer be after defanlt In the payment of rent. If
ithe defendant in found guilty of forcible entry, or forelble or unlawful
detainer, and malice in ahown, the plaintiff may be awarded either dam-
ages and rent found due or punitive darmages tn an gmount which does
not exeead three times the amount of demuges and' rent found due.
The trier of fuct shall determine whether damages and rent found due
or punitive damages shall be awarded, and judgment shall be entered ac-
cordingly, i '

(e) When the proceeding is for an unlawful detalner afier default
in the payment of reat, and the lease or agteement under which the rent
Ia payable has not by ita terms expired, and Lhe notice required by Sec-
tion 1161 has not stated the eleclion of the landlord to declare the for-
toiture thereof, the court may, and, if the leuse or agreement is in writ-
ing, i for a term of more than one year, and does not contain a forfeiture
clause, shall order that execution upon the judgment shall not be issued
until the expirativn of five days after the enfry of the judgment, within
which time the tenani, or any subtenant, or any mortgagee of the term,
or anty other party intereated in ils vontinuance, may pay ints the court,
for the landlord, the amount found due B8 rent, with interest thercon,
and the amount of the damages found by the jury or the court for the
urlawful delainer, nnd (he costa of the proceedings, and thereupon the
Judgment shull be splisfiod and the tenant be reatored to hie estate.

But il payment ayg here provided be not made within five days. the
Judgment may be enforced for its full amcunt, and for the possession of
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the premises. Tn all other cases the judgment mey be enforced immedti.
ntely. .

(d) A plaintiff, having obtained a writ of restitution of the premiscs
purruant to un action for unlawful deininer, shall he entitled to have the
premises restored to him by officers charged with ihe cnforcement of
such writs, Promptly upoen payment of resachable costs of service, the
enforeing officer shall serve an vecupant or post a copy of the writ
itt the swime manner as upon levy of writ of sttachment pursuant to sub-
division (d) of Section 48R.310. 1n addition, where the copy is posted on
the property, another copy of the wril ahall thereafter be mailed 1o the
defendant at his business or residence address last known to the plain-
tIff or his rttorney or, if no such eddresa is known, at the premises.
The writ of reatitution of the premisen shall include & statement that per-

“sonal property remaining on the premisey at the time of iis restilution to
the landlord will be soid or otherwise disposed of in accordence with
Section 1174 of the Code of Civil Procedure unless the tenant or the
owner pays the jandlord the reasonabic cost of storage and takes pos-
aession of the personal property not later than 16 days after the time
the premisea are restored to the landlord. If the tenani does not vacate
ihe premises within Five days from the dute of service, or, if the copy
of the writ Is posted, within five days from the date of mailing of the
additional notice, the enforclng officer shall remove the tenant from the
premises and place the plaintiff in poasession thereof. It shall be the
daty of the party delivering the writ to the officer for exceution to fur-

nish the Information required by the officer to comply with this aec-
tion,

{e} Peraonal property remaining on the premises which the landlord
reasonably believes to have been lost shall be disposed of pursuant to
Article 1 (commencing with Section 2080) of Chapter 4 of Title § of Part
4 of Divislon 3 of the Civil Code. The lsndlord is not liable to the owner
of any property which he disposes of in this manner. If the appropriate
police or sheriff's department refunea to accept such property, it shell be
deemed not to have been loat for the purposes of this subdivision.

{f) The lundlord ahali give notice pursuant to Sectien 1983 of the
Civil Code to any person (other than the tenant) reascnably believed
by the landlord to be the owner of personsl property remninmg on the
premises.

{g] The landlord shall store the personal property in & place of safe.
keeping until it i{x either released pursuant lo subdivision (h) or dis-
poned of pursuant to aubdivislon (i},

(h) The lundlord ahail release the perponal property to the tenant
or, at the landiord's option, to a person rcasonably belleved by the land-
lord to be its owner if such tenant or other person pays the cosis of stor-
age 4% provided in Bection 1990 of the Civil Code gnd claims the properly
not later than the date apecified in ih'e writ of restitution before which
the tenant must make his claim or the date apecified in the notice before
which & person other then the tenant must make his claim.

(N Peronniipmperty not released pursuant to subdivision (h} ahall
be dieposed of pursuant to Secifon 1988 of the Civil Code,

(3) Where the lundlord releases perasnal property to the tenant pur-
sunnt to aubdivision (h), the landlord ia not liable with reapect to that

property to any peraon.



(k) Where the landlord relennes personal property pursuant to subdi-
vislon (h) to a person fother than the tenant) reasonably believed by
the landlord to be its owner, the landiord is not linble with respect to that

property io:

(1) The tenant or to any person to whom natice wan given pununnt to
subdlvigion (£); or -

(1) Any other perscn, unless such person proves that, prior to réleas-
ing the property, the landlord believed or reasonsbly should have be-
lieved that suck person had an interest in the property und aleo that the
lsndlord knew or should have known upon reasonable investigation the
address of such peraon.

(i) Where personal property is diaposed of pursuant to Sectlon 1088
of the Civil Code, the landiord is not liable

{1) The tenant or to any persan to whom netice was given puumt to sub-
division £#); or

{2) Any other person, unless such person proves that, prior to disposing
of the property pursuant to Section 1888 of the Civil Code, the landiord be-
iteved or resaonably should huve belleved that such person had an interest in
the property and also that the landlord knew or should have known upon rea-
sonalle investigation the addreas of such perkon.

{m) For the purposes of subdivizions {e), (), (h), (k}, and (I}, the terms
Yowner,” “premises,” and “reasonable belief” have the same munlns an
provided in Section 1980 of the Civil Code.

§ 15028. creditor's remedy to reach partner’s Interest in
parinership

(1} Application by Judgment creditor; charge on partner's in.
terest; appolntment of recelver, On due applicalion to & competent
court by any judgment creditor of a partner, the court which entered
the judgment, order, or decree, or any other court, may charge the
interest of the debtor partner with payment of the unsatisAed amount
of such judgment debt with interest thereon; and may then or later
appoint a receiver of his share of the profiis, and of any other money
due or to fail due to him in respect of the partnership, and make all
other orders, directions, accounts, and Inquirles which the debtor
partner might have made, or which the clrcumstances of the case

may require.

{2) Redemption; purchase at judiclal sale. The interest charged
may be redeemed at any time before foreclosure, or In case of a sale
being directed by the court may be purchased without thereby caus-
ing a dissolution:

(&) With separate property, by any one or more of the partners,
or

(b) With partnership property, by any one or more of ithe part-
ners with the consent of all the partners whose interests are not so
charged or sold.

(3) Application of exemption Iaws. ‘Nothing in this act shall be
held to deprive a partner of his right, If any, under the exemption
laws, as regards hig interest in the puartnershlp. (Added Stats., 1949,

c. 383, p. 681, 8 1.)
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§ 155622. Oreditors’ remody to reach limited partner's interest
In partnership .

(1) Charge ou interest; appointment of recelver, On due appll-
catlon to a court of competent jurisdiction by any creditor of & lim-
ited partner, the court may charge the Interest of the indebted limited
partner with payment of the unsatisfied amount of such clalm; and
may appoint n recefver, and make al! other orders, directions, and
inqidries which ithe clecumatances of the case may requlre,

(2) Redempiion., The interest may be redeemed with the sep-
arate property of any general partner, but may not be redeemed with
the partnershlp property.

(3) Non-exclusive remedy. The remedles conferred by para-
graph one shell not be deemed exclusive of others which may exist.

(4) Btatutory exemption. Nothing o this act shall be held to
deprive a limited partnier of his statutory exemption, (Added Stats.
1949, c. 383, p. 694, § 1)

§ 732. Judgment; entry before death; execution; fillng as clalm;
property previousty levied upon, sale and accounting
for surpluy; redemptlon

When a judgment has been rendered against the testator or in-
testate, no execution shall issue thereon after his death, except as

provided In the Code of Civil Procedure. A judgment agalnst the de-
vedent fur the recovery of money must be filed or presented in the

same manner as other clalmg, If execution is actually levied apon
any property of the decedent before his death, the same may he
sold for the satisfacltion thereof; and the officer making the sale must
account to the executor or administrator for any surplus in his hands.
A judgment creditor having a judgment which was rendered against
the testutor or intestate In his Mfetime, may redeem any real prop-

 erty of the decedent from any sale under foreclosure or execuition,

in like manner and with lke effect az If the judgment debtor were
still living, (Stats. 1931, c. 281, p. 633, § T32.)
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Mome andum 7.
VEHIPIT 2

COSKEY, CO3KEY & BOXER

ATTORNEYS AT AW
1100 GLENDON AVENUE
LOS ANGELES, CALIFORNIA 22024
TELEPHMONE (2431 477 8805, 87¢-9588

TOB{AS COSKEY [1898.1874)
HMAL L COIKEY
SANDOR 1. HOXER

SAKMUEL W. GORDON

Getober 14, 1975

California Law Revision Commission
School of Law

Stanford University

Stanford, California $4305

Re: Enforcement of Judgments

Gentlemen:

The present gystem for the enforcement of Judgment liens against
real property almost guarantees a judgment creditor will have to
wait one year after his sale in order to collect anything on the
judgment. he present right of ri:demption, coupled with high
interest ratesg, makes it economicalliy imposeible for a third
party to ever bild in on real estate. If there i3 a redemptilon,
the purchaser willl receive 7% interest on his money. He has
probably paid in excess of 108 interest for that money.

On the other hand, the debior, during the one year redemption
period, 1ls really borrowing money at 7% interest, which is less
than he can obtain money for anywhere. He is allowed the pos-
sesgsion of the property and has abgolutely no incentive to do
anything about paying off his "loar" until the redemption period
has expired.

If a redemption period isg going to be enntinued, either there
must be a aubstantlel increase in the interest rate which the
debtor must pay during the redemption period, or there must be
- some other incentive lnserted to cause a pay-off faster than
the one yvear redemption period. The judgment creditor may very
well be ag necessltous cor more so than the judgmsnt debtor.
There must be protection flowilng in tha?(di j ,,d- also in this

sltuation.

HLC/bh



Memo randum 77~3 EXHIBIT 5

CITY AND COUNTY OF SAN FRANCISCO

{etober 20, 1975
COUNTY CLERX
*LERK OF THE SUPERIOR COURT

GCalifornia Law Revisiﬂn Comnlssion
Stanford Law School

Stanford, California 94305
Attentlon: Stan G, Ulrich

Ke: ieal Property Kedemptlons

Pear Mr. Ulrich:

In accordance with a request made by Chairman Mare
Sandstrom at the last meeting, I have reviewed the records
of the San Franclsco Sherifi's Department for the last
five flscal vears to determine the number of Real Property
Redemptions processed by that department. Alsc included
are other figures relating to real property sales which
should be of Interest,

in connection with the flpures for sales scheduled and
salea held, vou will note & great many sales were never held
since the parties settled their differences before the sale
date or the Jjudgment debtor voluntarily paid the amount due
to the Sheriff, Alwmost half of the sales scheduled were for
amounts of $1,000,00 or less.

The flpures for deods and redemptions are small in
comparison to the nmumber of sales held, ilo explanation is
posaible from the Figures except the parties could have
reconciled thelr differences and lssued quit claim deeds,
which are not required to be filed with the levying officer,
Algo, gome litigants forget they are entitled to a deed
after the one year redemption perlod explireas,

The fipures follow:

Fiscal Real Property Sales Deeds

Year Scheduled Held Lasued Redemptlions
1970 - 71 29 1l - -

1971 - 72 38 17 S -

1972 - 73 51 20 3 1

1973 - 74 35 20 1 2

1974 - 75 64 18 5 -

Ay 1 1 3



Thus out of eighty six (8&) real property sales actually
held, only three (3) redemptions were processed through the
San Francisco Sherif{f's Departwent during the last five years.

Very truly yours,

el M Cops

GCARL M. OLSEN
County Clerk



Memorandum T7-3

AW (IFEINES

Rdvymmnti A(:.F Green}mrg

8397 WILBHIRE BOUILEYARD
SUITE #d

Brvr_rlv Hills, California 9021
T a8 oaen

RAYMOND A GREENBERG December 13 R 197‘6
HRUCE ROBEHT KAY

talifornia Law Reviegion Comnmission
School of Law

Stanford Univeraity

Stanford, Californla 94305

Attention: Stan Ulrich

Gentlement

T am writlng to you at the suggestion of a ataff attorney
of the State Bar of California in the Los Angeles office. I
understand from that attorney that the Law Revisglon Commission
is conducting an examination of Sections 714 et. seqg. of the
California Code of Civil Procedure, concerning supplemental
examination of judgment debtors.

Recently, I encountered a novel situation in Alameda County
Superior Court. In that court I recovered a judgment in favor
of a client in the sum of $16,500.00, In that I believe that
1t was my client's privilege to conduct an examination of the
Judgment debtor, I contacted the clerk of the court to azcertain
the days on which that court conducts supplemental proceedings.
My neormal procedure would be to clear a date in court for those
proceedings, prepare an Order for issusnce and send the Order

out for servica.

I was told by the court clerk that an outside private attorney
was sitting as a referee, and conducted all such hearings on
behalf of the Superior Court.

I thereupon contacted that attorney's office and was told
that an instruction sheet would be sent to me concerning that
attorney's procedure. Enclosed harewith is a copy of that
instruction sheet ment to me.

As I was also told, and as confirmed by the inatruction
sheet, there are certain charges made by this attorney for the
privilege of conducting a statutory examination.
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I thereupon called the State Bar of California and at
thelr suggestion sent a latber te the preeiding judge, asking
for an explanation and submitting my obiection,

I have now heard from a staff atterney at the State Bar
who indlcated to me that altheough the procedures are
guestionable, they are not barred by statute,

Apparently, Alameda County Supericr Court has a standing
arder which was igsued in 1973 appelnting this private attorney
as a referee. Further, the standing order allowsg the referee
to charge a mpetting fee and aleo to charge a fee for his
gervices, You will note in the inetructional information
that only 50% of the coste are recoverable. I was informed
by the State Bar staff attorhey that all such corders have
been made pursuant to CCP Sections 1023 et. seq.

Although there is ne statutory preohibition for thesse
procedures, there ie also no statutory permission for all of
them.

The net effect, however, of the practice being conducted
in Alameda Superior Court would be to dlscourage using the legal
process in attempts to recover judgmenta. This particular
point would apply regardiesa of the nature of the underlying
action which resulted in the Sjudgment, be 1t tort, contract
or otherwise,

Prom reading the instructiona, it weuld appear that those
instructions were drawn with parties ln pro. per. in mind., T
believe that the ilncldence of parties in pro. per. having
caseg in Superior Court would be somewhat rare.

It seems to me that the purposes behind CCP Sectlons 714
et. sedg. would be to allow judyment craditors to diacover
whether a judgment debtor has amsets, whether thogse asasts
are sgufficlient to satisfy in any wavy a judgment, and where
those amsets are located for the purpcse of execution, Thus,
aupplemental examinations are not procesedings to bludgeon a
debtor into paying a judgment but rather to diacover whether
the debtor has assets and where they are in order that legal
process be used to obtain satisfaction.
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I believe that in the vasgt majority of cases, the Jjudgment
debtor does not have sufficient assets. Usually, the judgment
creditor finde 1t unlikely that it would recover even the
cozts 0f service of the Order regquiring Appearance of Judgment
Debtor, let alone anything on ites juduyment.

One of the virtues of the present system aa practiced in
most courte of this State in my experlence, with the exception
of Alameda Superior Court, le that it is inexpenaive. For the
cogts of service of an Ordeyr, usually no more than $85.50, the
Judgment creditor can have his discovery.

Under the procedures set forth in Oakland, however,
effectively such discovery ls frustrated and discouraged.
In order for the judgment creditor to even "get his focot in
the door", he has to pay $10.00 which i8 non-refundable. Thus,
1f by some good Ffortune the judgment debtor agrees to pay or
gettle the judgment, thus allowing the hearing to go off
calendar, the judgment creditor cannot recover that money.

If the examination must be held, it is very easy to see
where the coats would become extremsly burdensome, The
referee’'s instructions invieion a one-half liour examination
for which ia charged $15.00., Quite often, I have found that
with dealing with corporate Judgment debtors, or judgment
debtors who have been at cne time prosperous, a thorough
examination may take a number of houre. Sometimes just to
work through personal transfarp can take a number of hours.
Certainly, this type of investigation would be warranted if
a creditor is trying to ascertain whether or not there has
been a fraudulent conveyance as defined in the civil Code.

Additionally, gquite often such time ie necessary to
determine whether or nor there are any debtors of the judgment
dehtor, and if so, the amount and the due date of the debts.

At a rate of $30.00 per hour for the referee's time, T
could eapily foresee a Jjudgment creditor spending 5100.00 or
more for such an examination, excluding its own attorheys
feeg, All of this would be incurred with very little hope
for the recovery of such money, or any part thereof.

Additionally, if such an examination is being conducted,
the judgment creditor may wish tc have the examination
continued to allow the judgment debtor to hring in certain
books and recorde, if necegsary. For sach continuance there
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is an additicnal charge, For each setting there ie an
additional charge. It i3 copceivable that a judgment creditor
can have the matter set for one day, but not sffect service
of the court Order, thus reguiring & new date and hew service,
Under the Alameda County rule, each setting would cost the
ereditor some money, with no galn. 2dditionally, since
acecording to the Alameda Ceounty rule, only 50% of such costs
could be added to the judgment, at mest, and etill a court
can decide whether to allow such costs:; 1 could foresee a
court not allowing any such costs without a showing of
attempted service which then opens the issue of whether or
not there wag sufficlent attempis.

Further, using the Alameda County procedure, 1 can see
nothing but abuse, Although I am not casting any aspersione
on the integrity of either the court or the referee, I canh see
where the whole procedurs is capable of abume. Certainly, to
be appointed a referes in puch a matter, with assured fees and
little if any overhead, could be extremely enticing., It could
cpan the door in ne small way to a great deal of corruption.
1t would seem that anybody would want to be the selescted
attorney. In the criminal area, private counsel appointed
by reason of confllcte are rotated. Thue, favoritism and undue
influence are avoided. Here, favoritism and undue influence are
encouraged, Again, I am not wmaking any acecusation in thia
particular matter, in that I have been assured by the State
Bar that there appear to be no improprieties. I am juat
suggesting that the opportunity for improprieties, using auch
a system, not ohly exists but would be encouraged.

further, I questlion an entire system which regulres the
litigants directly to pay for a court's time, Under the
California practice, courtr may uge comnissicners, referees
and Jjudges pro tem to amelet the courts in their duties. These
personnel sither volunteer their time ae in the case of judges
pro tem or are appoint2d and paid by the court,

rurther, eince a litigant does have a right to peremptorily
challenge a Judge, or to stipulate to a referee or commissioner,
T msubmit that no litigant in ite rioght wind would agree to a
judge or other personnel for whom payment must be made,

in short, the procedure presently practiced in Alameda
County ia ownpressive, expensive, subiject to corruption and
would certainly prevent a litigant easy accesa to the courts
to enforce rights and privilegas glven by law.
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Although there apparently 1s presently no statutory
prohibition againat the foregoing practice, there should be,
and I recommend such prohibitlon immedlately.

1f you have any further questicns or comments concerning
this matter, please dc not heasitate to contact the undersigned.

o -

Very tryiy,¥ﬁq§q, i
e ) \\\ u\l : \i :i :
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c - ALAMELA SUPERLGR Coynr!
PROCEDURE on OHDERS of EXAMINATION
REFEHLE ALAN . DAVIDSON
1419 Broadway, Suite blQ
Oaxland, California 94612
4536782

1. Alameda Superior Court dovs not have lts own forms. Use forms

from anv other court. vruvided that thev are modifiied to suit Alameda

Superior.

2. '"The upper left hand corner of the order must contain the name,

address and phone number of the perecn whoe Bigna as declarant., If

vou are not an attornev, be sure that vou write in ths phrase' pro per!

by vour name.

3. The heading of the order must read Alameda Superior Courit, County

of Alameda, State of California. If vou are using a court form, be sure

that the heading is chanaed to read correctlv. This goes for any other

place the name of the court appaars.

4. The number requested directly below the heading should be the

Alamada Superior Court action nusber. If you do naet have one, you

must get one. If the judgement is in apother county ip a court of gimtilarx

jurisdiction (i.e. a superior court) an arffidavit pursuvant teo CTP 722

muat be flled with Alameds Superior. If you are in 'pro per' the referee

sugoests vou consult with an attorney. 1f vou are an attorney, refer Lo

the asbove mentioned statute.

5. Orders of Examination arz heard on Friday afternoons and ars

scheduled every 1/2 hour from 2:30 pom,. to 3:30 p.m.  Please oall the

referoets office to arrange for a date and time, unless the date ror the

examination will be more than a montb away from the dete we receive youl

application.

6. The examinationa are heard in Room 207 at 1225% Fallen Street, Gakland,

Ch. Be sure that this is changed on forms,

7. 7The application for corder of examination must state {8} the date on

which the judgement agaitst the debitor was shtered in Superlior Court,

(b} that the judgement has not been satigficd, (o} and that debtor’s place

of rezidence or business is within alameda County or 150 miles of Alameda

County, {d} that execution may be propevly issued at this time, (e} how

many timea, if ever, the debtor has beesn previcusly sxamined and =

date of the lagt examination, (fi and whether a®ffidavita in suppori of ap-

plication for order pursuant to5 CCP 717 wr 545 ave filed., as applicable.

I1f you are using forms check the apprepriate boxes and €111 in the appro-

priata blanks., (Note Purspant to COP 7114, a Judgement debior may not

be reguired to appear and answer more often than every four months.!

8. Be sure that declarant signs and dates the application for order of

examination.

9. Alameda Superiocr Court reyuires that an application for order appoint-
ing person to serve the order be zubmitted and signed by the judge. 1If

¥you are going to have the order served by the sheriff or marshall or by a
regiastered process server, pleage ptate this on the application abve the

place for the judgets signatura. 17 an individual s to serve the order,

you must state that person’s name and that they arve over 18 wears of age,

a U.5. citizen, and not a party to the action. If you are uaing fo-ms that

do not have a space for the order appointing person to serve, you must

elither sgueezae it in above the Judue’s signature cor attach it separately

This application must 5e aigrad and datad by the declarant.
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Provedure on Orders of Examination cont:noed Parns

0. There iz no statute stoting when the order of examination must
e served.  There s no regquirement that it be served 10 days in advance
of the date to appear.
11. Three copies of the order should he mailed directly to the rafetvee's
office with (8} a 310.80 check mede out to Mr, Alan H. Savidson to cover
the mettine fee. (b)Y a8 oostane~nald. self-uddresaed envelope for return
of the order.
12, 0Drders recelved in the referce's aoffice will be checked for avccentg-
abliltv. giohed bv the -“udoe and retiuvned to the declarant for moervice.
13, Qrders nesd not be filed with Alameda Superior Court pricr to the
examination. However, if CCF 722 applies, the saffidavit ahould be {iled
prier to the examination.
14. 'The $10.00 settinu fee is not refundable or transfasrrable under any
clrcumstances. Tt is required every “ime a new date in mecured.
15, A continuance for the examination may be obtalned without reissuance
of the order if the declerant and ths debtor so agree, It must then be
confirmed with the referve bv bo'h parties preferably by a stipulation
signed by both vartied and submitted to the referse's office. & 510.00
check must accompany the stipulation,
16, A 8531500 pex 1/ hour or. fracticn thereal fee for rine consumed at
Lﬂﬁ»hxﬂmlﬁﬂ&AA&#LE*Elﬂ&h&iﬁﬂ%ﬁmhwmliméﬁ.p&hﬁﬂiﬂuM&Miﬁﬁatimﬁuﬁf_iLﬁuﬂLﬂLQMl
o Referee Alan H. Daviduaon. The declarant shbonld he surs to bave oither
a_checkbook orf cash g hepd at the fime of the hesring to cover this cost.
17, LE the debtor does oot apnear ab the time of the sxamipationp and the
tefereg ardera it zo,. t@e declarant may then groceed for a pantaipt..
MWMJ,J;MMML d_through Alameda Superior Court,
o and not through the refevec of Lis OLLLlce,.

1. 1/2 of the declaranf‘s cests are rocoverable,

PLEASBE BE ADVISED THAT YOUR ORDERS WILL BE RETURNED TC YOU UNHIGNED RY
THE JUDGE TF TBEY DO NOT COMPLY WITH THESE INSTRUCTIONS. THIS I8 THE
ONLY INFORMATION THIS OFFICE SUPPLIES. IF YOU IX) NOT URDERSTAND THESE
INSTRUCTIONS AND YOU ARE NOT AW ATTORNEY, THE REVEREE SUGGEST YOU
CONSULT ONE. IF YOU ARE AN ATTORNEY AND YOU HAVE A QUESTION, THE
REFEREE ASKS THAT YOU CONSULT CALIVORNIA CIVIL CODES 714 THROUGH 722.
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10/357
TITLE 9. ENFORCEMENT OF JUDGMEKRTS

CHAPTER 1. SHORT TITLE; DEFINITIONS
5 ?01 110. Short title
701.110. This title shall be known and may be cited as the En-

forcement of Judgments Law.

10/358
§ 701.120. Application of definitions
701.120. TUnless the provision or context otherwise requires the

© - definitions in this chapter govern the constructicn of this title

Comment. Section 701,120 is a standard provision found in the def-
1ni§iqna1 portion of several California codes and laws. E.g., Code Civ.
Proc. §§ 481.010, 1235.110; Evid. Code § 100; Veh, Code § 100.

. Additional defivitions are provided in the preliminary provisions
_of the Code of Civil Procedure ‘§ee,8ection 17. .

10/370
§ 701. - . Court

701. . ""Court” means the court where the jhdgmenfeeeeght to be

enforced was entered.

10/900
§ 701, . ‘Account receivable :
01, . M“Account receivable" means an "account receivable"“ee
defined by Section 481.030. -7 ' o
Comment. See the Comment to Section 481,030.

IOIEOI
§ 701. . Chattel paper -

o 701. . 'Chattel paper ' means “'chattel paper” ae,defiﬁed by Sec-
“tion 481,040,

 Comment. See the Comment to Section 481.040.



o 13/902
§ J01. . Chose in action

701.___. ''Chose in action” means a "chose in action” as defined by
Section 481.050. :

Comment See the Comment to Section 481.050.

N 10/906
§ 501.7 . Deposit account . _ o _ o
701.__ . 'Deposit account" means a "deposif account” as defined by
* Section 481.080. |

10/907
§ 701. . Judgment creditor

701. . "Judgﬁeﬁt creditor" means the person in whose favor a
* ‘judgment enforceable pursuant to this title (othér than Chapter 11 (com-
mencing with Section 711.110)) is rendered or such person's assignee or

Successor 1n Iinterest.

Comment. "Judgment creditor” is defined by Section 70l.___ so as
to include the person in whose favor the following types of judgments
are rendered judgments for the payment of money, judgments for the
possession of personal property, judgments for the possession of real
property, and judgments for the sale of real or personal property. The
term 1s not used in Chapter 11 (commencing with Section 711, 110) pertain-
ing to enforcement of other types of judgments directly through the

contempt power,

' 10/908

§ 701. . Judgment debtor

701, .+ "Judgment debtor" means the person against whom a judg-
ment enforceable pursuant to this title (other than Chapter 11 (commenc~
1ing with Section 711.110)) Is rendered. '

Comment. "Judgment debtor” 1s defined by Section 70l. __ so as to

inc¢lude the persons against whnm ‘the following types of judgments are



rendered: judgments for the payment of money, judgments for the posses-
sion of personal property, Judgments for the possession of real property,
and judgments for the sale of real or personal property. The term is
not used in Chapter 1l (commencing with Section 711.110) pertaining to
enforcement of other types of judgments directly through the contempt

power.
10/913

§ 701. . Levying officer
701. . "Lewying officer’ means the sheriff, constable, or

mérshal who 13 directed to execute a writ or order under this title and,
in the case of a sale of real property pursuant to a judgment foreclos-
ing a mortgage, includes a commissioner or elisor appointed pursuant to

Sectlon 726.

Comment. .The first portidﬁ of Section ?01;__;_15 the same as Sec-
ition 481. 140 appiicable to Title 6.5. Tﬁe latter-pqrtion reflects the
special provisidns.of Section 726. Sée also Govt. Code § 27469 {coroner
discharges duties of sheriff where sheriff 1s party to actlon or pro-

ceeding).

10/915
§ 701, . Motor vehicle
701.__ . ‘"Motor vehicle” means a '‘motor vehicle" as defined by
Section 415 of the Vehicle Code.

Comment. Section 701. iz the same as Section 481.150 defining
motor vehicle for purpeses of the Attachment Law. See the Comment to

Section 481.150.

10/916
§ 701. . Negotiable instrument

701, . "Negotiable instrument' means a "negotiable instrument”

as defined by Sectleon 3104 of the Commercial Code.

Comment. Section 701. is the same as Section 481.160 defining

"negotiable instrument” for purposes of the Attachment Law.
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T 107917

§ 70l. . Persom .

© 701, .- "Person” includes an individual, a cbrpofation, a part-

nership or other unincorporated association, and a public entity.
Comment. Section 701.  is the same as Section 481.170 defining

"person” for purposes of the Attachment Law. See also Sectlon 705.410

("public entity" defined for purposes of collection of money judgment

'whgre judgment debtor is creditor of public entity).

10/919

- § 701, .__Security agreement ‘
701, . '"Security agreement” means a "security agreement'' as de-

fined by Section 9105 of the Commercial Code,.

_ Lomment, Section 701. is the same as Section 481.220 defining
"security agreement” for purposes of the Attachment Law, = See paragraph

_(h) of Subdivision (l},of Commercial Code Section 9105, .
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o o L 29/633
- CHAPTER 2. CEHERAL PROVISIONS

§ 702.110. Enforcement of judgment for the payment of money

702.119, A judgment for the payment of money may be enforced pur-
suant to Chapters 3 (commencing with Section 703.110), 4 (commencing
with Section 704:110), and 5 (commencing with Section 705.110).

_ Comment Section ?02 110 tefers to the chapters in this title
which provide the various means available to a judgment creditor to
enforce a money judgment ‘See also Title 11 (commencing with Section

1?10.10) {(enforcement of sister state and foreign money judgments).

29/634

§ 702.120. Enforcement of judgment for the possession of persanal
.+ - .. property . . RERERIEN =
., 702.120.; A judgment for the possession of personal property may be

enforced as provided in Chapter B8 (commencing with Section 708.110).

Comment. Section 702.120 refers to the portion of this title that
provides the fiéans for enforcing a judgment for the possession of per-

sonal property.

29/635

§ 702,130,  Enforcement of judgment for the: possession of real property

702,130, A judgment for the possession of real property may be en-
forced as provided in Chapter 9 (commencing with Section 709.110).

Comment. Section 702.130 refers to the portion bf.this'title that
provides for the enforcement of" judgments for the possession of real

‘property.

29/636
§ 702.140. Enforcement of judgment for the sazle of property =

- 702.140. A judgment for the sale of real or persenal property may
be enforced as provided in Chapter 10 {(commencing with Section 710.110).



Comment. Section 702.140 refers to the portion of this title that

provides the means for enforcing a judgment for the sale of real or

"-persohal property.

29/637

[

§ 702,150. Enforcement of judgnents by cantemp;;.-

?OZ.ISQ,. A judgment requiring the performance of any act not de-
scribed in Sections 702.110 through 702,140 may be enforced as provided
in Chapter 11 (commencing with Section 71I.110),

Comment, Sectlon 702.150 refers to the chapter that provides for

enforcement through exercise of the contempt power.

29!638
§ 702.160. Property subject to judgment lien or attachment 11eﬁ

702.160, 1In addition to the property of the judgment debtor that
may be gubjected to enforcement of a judgment for the payment of money
as provided in Chapters 3 (commencing with Section 703.110}, 4 (com-
mencing with Section 704.110), and 5 (commencing with Section 705.110},
and except as provided in Chapter 7 {commencing with Section 707.110},

t‘the following property is subject.to the enforcement of a judgment for

the payment of money:

(a) Real property no longer owned by the judgment debtor but sub-
Ject to a Judgment lien when owned by the judgment debtor,.

(b} Property no longer owned by the judgment debtor but subject to

an attachment lien when owned by the judpgment debtor.

Comment. Section 702.160 states the general principle that, unless
it 18 exempt from enforcement of a money judgment, all the judgment

debtotr's property, ‘any real propérty which has been transferred but was

©isublect te a judgment lién or attachtient lien when owned'by the judgment

i debtor, and any other property which has been transferred but was sub-

lect to an attachment lien when owned by the judgment debtor may be
reached to satisfy a money judgment. The various procedures avallable
for reaching different types of property are provided in Chapters 3
{commencing with Section 703.il01) (writ of execution), 4 {commencing

with Section 704.110}) (wage garnishment), and 5 (commencing with Section
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705.110) ({examination, creditor's suit, receiver, collection where

.~ public entity 1s debtor of judgment debtor, charging order, lien on
cause of action and judgment, assignment order}. Of course, the proce-
dure -followed will depend on the property socught to be applied to the
satisfaction of the judgment and the circumstances of a particular case.
Subdivision (a) continues the substance of provislons found 1n subdivi-
slon 1 of former Section 682, See alsc Sections 674, 674.5 (Judgment
lien). Subdivision (b) codifies prior law. See Riley wv. Nance, 97

Cal. 203, 31 P, 1126 (1893); Everett v. Hayes, 94 Cal. App. 31, 270 P.
458 (1928); Sections 488.500, 488.510 (attachment lien), See also Civil
Code § 3439.09(a)(2) (levy of execution on fraudulently convéyed prop-

erty}.

, 29/639
§ 702.170. Time for enforcement of judgment

702,170, (a) Except as otherwise provided in subdivision (b) and
in Sections 702.180 and 702,190, no judgment may be enforced and no
sale, collection, or delivery pursuant to the judgment or to a writ or
order issued pursuant to the judgment shall take place, and no lien
created by the enforcement of the judgment may be enforced more than 10
years after the date of entry of the Judgment.

{(b) Subdivision (a) does not apply to the enforcement of judgments

that are enforceable only by contempt.

Comment. Section 702.170 provides a basic 10-~year period for en-
forcement of a judgment and supersedes former Section 68l. Section
702.180 provides a simple and exclusive procedure that permits the
extenslon of the perlod of effectiveness of a judgment for an additional
10 years.  Sections 702.170 apd 702.180 apply the same p;inciples to
money Jjudgments and judgments for the possession or Saie of real or
personal property. The former law was unclear. See, g;EQJ_former
Sections 681, 684, 685; Laubisch v. Roberdo, 43 Cal.2d 702, 277 P.2d 9
(1954); Knapp v. Rose, 32 Cal.2d 530, 197 P.2d 7 (1948); Southern Cali-
fornia Lumber Co., v. Ocean Beach Hotel Co., 94 Cal. 217, 29 P. 827

(1892); Dorland wv. Hansen, 81 Cal. 202, 22 P. 552 (1889}; Bank of Amer-
ica v. Katz, 45 Cal. App.2d 138, 113 P.2d 759 (1941}. For special rules

applicable to money judgments payable in installments, see Section
702,190,
2=3-



Two changes i{n former law should ba noted. First, fofmer Section
681 has been interpreted to provide that a writ or order could be issued
within 10 years and, 1f thus timely issued, could be enforced after the
expiration of the lO-year period. Alonso Investment Corp. v. Doff, 17
cal.3d 539, P.2d __, Cal. Bptr. _ (1976). Section 702.170

provides, however, that, If the enforceability of the judgment is not
extended, all aspects of enforcement not completed within the basic 10-
year period are barred. At the end of the 10~vear period, unless the
judgment has been extended ﬁursuant to Section 702.180,.process previ-
ously issued becomes vold.

Second, unlike former Section 681, Section 702.170 does not provide
for tolling of the 10-vear perifod for any reason. Ten years should pro-
vide ample time to enforce nost judgments; moreover, Section 702Z.180
provides a simple procedure enabling the judgment creditor to extend the
" 1ife of the judgment'for an additional 10 years. A judgment, or portion
thereof, which is not enforced within the 10- or 20-year perlod 1s 1in
effect discharged. ' ’ '

Subdivisieon (b) makes clear that }ludgments enforceable difectly by
contempt, such as those governed by Chaptér 11 {commencing with Section

711.110), are not subject to the l0-year rule of Section 702.170.

294640
§ 702.180. Extension of judprent; actien on judgment prohibited
702.180. (a) Except ag provided in Section 702.190, within one

year prilor to the expiration of the lU-year period provided by Section
702.170, . the judpment crediior may extend the time durlng which the
Judgment may be enforced by filing a judgment extension notice in the
court which rendered the judgment.

(b) The judgment extension notice shall contain the following:

(1) The title of the court where the judgment was rendered and the
cause and number of tho action.

{(2) The date of entry of the judgment.

(3) The names of thc judgment debtor, the judgment crediteor, and,

1f different, the original iudgment creditor.

T
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(4) The amount of the judgment or a description of the property to
he -sold or whose possession is to be delivéred or restored 'and where

antered in the judgment book, minutes, or docket.

{5) A statement that the enforceablliry of the judgment is extended
until the: expiration of 20 years after the:date of entry of ‘thle judg-
mtb R k. [ L T . L

{¢) The court clerk shall file the judgment extemsion notice in the

" file of -the action and enter the extension in the samg manner as is

provided for entry of judgments in that court. = - ¢
. (d) If the judgment extenbBion notice 1is timely filed by the judg-
wment creditor, the judgment may be enforced or continued'to Bé' enforced
until the expiration of 20 years. after theidate of entry of thé judg-
ment., e _ ool v : e -
{e) No Judgment that has. previously beén entered in this state may
be extended by bringing an action upon it. S

“Comfient . ‘Section ¥02.180 ia”new. It provides a general.procedure
for extétding the enforceability of judgments for a lO—year period be~
yond the 10-year period provided by Section 702.170 upon the filing of a
judgment extension notice 'in the court where the judgment was rendered.
For special rules applicable to’ the extension of a money judgment pay-
able in installments, see Section 702.190.

" Séctions 702.180 and’ iDZ 1bo provide tﬁe excluaive meana for ex-

"tending judghents entered in Californla courts. Suhdivision (e) of thia

section makes clear that a judgment entered in this state may no longer
be tenewed by bringing an action on it. See Section 1?10 .60 (action on
sister state judgment authorized) * '

' Sectiohis 702.180 and 702. 190 alao replace the noticed motion pro-

cédure of former Section 685. Under that section, ‘a judgment could be

senforced ‘after the expiration of 10 years in the diacretion of the court
'upon a noticed ‘motion accompanied by an affidavit showing the reasons
‘for failure to énforce the judgment during the firat ‘10 yeara after

" entry. The procedure under Section '702. 180 differs from the former

procedure in several respects. TFirst, Section 702,180 permdts ‘extension
of the judgment by filing a judgment extension notice with the clerk of
the court where the judgment was rendered. Former Section 685 required
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an application on noticed motion. Where the applicant is an assignee or
succeasor in interest of the original judgment creditor, the judgment
T agrension notide muat contain both names. See Séetion 702,180(a) and
‘3 (h)(3). See also Section 701.__._ (judgment creditor defihed):’ Second,
Section 702.180 provides for the automatic extension of the judgment
"' 7oY. hem @ judgment extension notice is properly filed whereas, under former
"7 Section 8%, the court had. discretion. to'derny the motion for ¥ailure to
set forth adequate reasons for fallure to emnforce the judgment during
" the fitst 10 yeard.’ "Third, subdivision (d) of Sectioh 702.180 provides
that -the judgmeit extension notice must be filed durifigihe last year of
the 10-year period after thée judgment Wis enteréd, whereds the motion
under former Section 685 could be made at any time after 10 years from
the date of entry of thé judgment. See also Section 3375 {10year
statdte’ of limitations on'action’on a judgment of a court of the United
States or any state withip the United States). Fourth, oncé'a judgment
T 23 T 4g xvended undef Section 7025180, the’judgment éreditot’has an addi-
_tional 10-year perfod (beginning &t the expiration of ‘the first 10-year
- ¥, - +period provided by Section.702.170): during-which time the judgment
- :.vcrgditér may putsue whatever enforcement-remedies are' available. Former
t-. .. Section 685 seemed to require -a.separate application to the court each
ney .. time the judgment creditor soughtéenforcement after the first::}0 years
- had expired. -See also Section 702.300{b) {Judicial Council toiprescribe
forms). f P S J
If a8 judgment is not extended in the manner-provided, it is in
effect discharged at the expiration of 10 years after ite date of entry
§ran- except ;in the case.of installment judgment: to-which a special rule
1 - stated In Section:702.190 gpplies;  If. the judgment is-.extended, but not
satisfied before the end of the 20th - year after -its entry, the judgment
; + is:4dn effect discharged and any process: previously issued becomes void.
a0 e v Seé also Section 674 (judgment lien extended .for additional lO-year
oy .period upon.filing of certified judgmwent renewal statement with re-

- - corder). .-~ - o+ e : A e



_ 29/642
'W:fm?bé 190, Inste11ment judgments; time for enforcement, extension

B 702 190. (a) Where H judgment for the payment of money is payable
in installments, the period provided by Section 702 1?0 for the enforce-
o ment ‘of & judgment runs es to eech installment from the dnte euch in~

Stailment ﬁecomee due.'

C(b) Within one year prior to ‘the expiretion of the lo-year period
provided by eubdiVision ‘(a) and Section ?02 170 the judgment creditor
may éxtend the' tfme dnring which an installment mey be enforced‘by

' filing sn inltellment judgment extension notice in the court which
rendered the judgment. '
(c) The inetellment judgment exteusion notice shell contain the
' ‘folloﬁing. '
(l} The title of the éourt where the judgment vas rendered and the

N a

gt

ST(IY THd ‘naties of ‘the judgment debtor, the judgment creditor, and,
if‘differene ‘the original judgment creditor. R

(Y ) The ‘amount of the judgment and where entered in the judgment
" 'béok, miniites, or docket. '

7" (5) The amount of each unpaid installment, the enforceebility of
uhic‘h 16 to be exténded, and the' iate wher each ‘such installment becane
"ne ‘ifde . . . .|r~ % . |

(6 A statement’ that the enforceabuity of the inetallments de-
scribed in the instellment judgment extension notice is eztended until
* the éxpiration of 20 years from the dete the earliest sudh due but
'tnplald installment became due.

(d) The court clerk shall file the installment judgment exteneion
notice in the file of the nction end enter the extension in the same
wAnner' 4 18 provided for- entry of judgments in that court..'

(eﬁ If- the lhetallment judgment exteneion notice is timely filed by
described in- the notice may be’ enforced or continued to be enforced
until the expiration of 20 years efter the date the ‘earliest such due

P

1but unipaid’ installment became due.

1
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" Comment. ' Section 702.190 id -ew. CIE prescribes the time within
Hhich*installment'judgments may be’ enforced and the procedure for ex-

i~Mending the enforceability ‘of due but unpaid inStallments. The most

common form of installment judgments are fOr spoussl or child support.
‘See’ CLvil Code §§ 4700° (child support) and éBDl {spoussl support) See

~-also Code Civ. Proc. § 85 (munlcipal ‘or justice couré ﬁay prescribe

e

installment payments for. payitent of money ;IudgmentjI Labor Code § 5801

-‘fﬂtinstallment payments for worker' s~éompensation swdrd); Veh Code
‘_§ 16380 (installment payment of vehiele accident dsmage judgpent)

Subdivision (a) codifies existing law. E.g., Hblfe Y. o;fe; 3 Cal.2d
1, 180 P.2d 345 (1947) Lohman Y. Lohman, 29, Cal Zd 1&4, 173 P.2d 657
(1946} ;- Nuft . Nutt, 247 Cel. App 2d 166 55 Chl Rptr. 380 (1966)

150

&xtension

 of the enforceability of accrued installments. Like the.protegure
~provided by Section 702:Y80° for judgments kenefally"“au'l:;divisions (b)

through (e} permit the extension of the enforceability of an installment

-~ due under a money judgment for a additional 10 yeaxs upon the filing of
.an installment judgment extension notice. "No application to' the court

4-is ‘required and the court has no discretion to deny the Extension of

s "ﬁﬂr'ehfbrceability. SEétion ?02 lBO(d) snd Comment thereto. The procedure

provided by this section differs from that provided by Section 702.180
1n deveral’ respects."The‘judgment creditor’ may ‘file an installment

“judgment extension notide during the tenth year after eaeh delinquent

'”1installment has accrued in order to exterid the enforceabilitx of that

installment.L However, to avoid the buraen of filing sepnrately for each

‘installment, the: judgment creditor: may 1ist in the notice all unpaid
. installments accruing during the preceding 10 years ‘80 long as “at least

one such installment is in its 10th year of delinquency. Pa:nﬁraphs (5)

~and’ (6} of subdivision (¢). Theﬁénforceability of all such installments

3 is thereby ektended for a perioa ending 20 years “aftér the date of
'*Facerual of the olidest unpaid installment.' Suhdivision @) See also

Section 702, 300(b) (Judicial Council to prescribe fbrms)

Consider the following exaﬁples T e

(1) A judgment debtor has been ordered to pay the judgment in 10
annual installments due on January 1l beginning in 1976, If he defaults

2-8



“or” all of the payments, the judgment creditor may wish to extend the
enfbreeability of each inatallment during ‘the IDth year after each
b&tomes die. Hence, the firat insteline;t fdue in 1976) would be ex-
tended to December 31, 1995 by filing a notice sometime during 1585,
“Réch succeeeive installment eould terextended in a similar _manner. The
lﬂth instaliment (&ue in 1985} would be extended to December 31 2004,
“'by-F1ling notdce sometime during 1994,

(2) As an alternative, the judgment cteditor could extend all 10

Tl

e

. '!

delinquent installments by listing them in the notice filed during 1985
HE Y (the “T06h year “after the first insteilment aeerued} The first install-
ment (due in 1976) would be extended until December 31, 1995-—3 full 20-
s - yedr teru of enforceabdlity: The 10th fnstalFsent (die in 1985) would
.~ also be extended untif December- 31, 1995, résultirg ‘in only &n '11-year
.., term. The terms during Which ‘the Bther installments could be ‘enforced
. would: range from.19 years for the second installivent'(due In' 1977) down
. » - to 12 gears for the ninth: installineht (due fn' IY84Y.° et
.« .+ +{3) Finally; the judgment creditor could Ffle'a notlce ¥n' 1985
. 11stdng only the firat:fivé delinquent installbents,” thereby’ éxtending
....their: enforceability unti) Decembet 31, 1995 snd' rébulting’1a‘‘terms of
_enforceability ranging from 20 years For the firat 1nétd11nbht to 16
- years for the'fifth instaliment. Thén, during 1990,' the' 10th’ yéar after
.- the accrual of .the stkth utipatd inétailsehit (dde in 19817, the"judgment
.2+ cpeditor could renew ¥he ldst five1in§£é11menté“untifvﬁeéeﬁge¥:31, 2000,
. This-wdéld résult in tefms 'of enfordeability ranging from'20 yéars for
4o . ..the sixth installment to 16 yedrs: Eor ‘the 10th #ndtailment! 'Of course,
-otther : vartations -are possible, p&iticularly 86 'wher “installments accrue
. monthly or: weetdl,y. S ’

Tor s L sl ierd et d
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§ 702.200,; Stay of enforcement ‘without bond '* '
4 702.200n 5. €a) Upom the<ex’pﬂr£e”applieatidn'bf”the“jﬁdgﬁent’debtor

..ory1f the coutt so. orders, after’ s noticed hearin%, ‘the' ﬁohrt may,
. s twithout bond, stay the enforcement ‘of the juﬂgment ‘as follﬂws

Pt ,_:. cac e .jllf



'”parties.' -

Letances in unlawful detainer proceedings) e i

(1) Where enforcement of the judgment would be stayed on appeal

only if a bond were given, enforcement may be stayed for not more than

10 days in 'a justice court or 30 daya in any other court after the stay
" order ‘is made, = ' o ’

“(2) "Wotwithdeanding paragraph (1), where a motion for 'a new trial

* or for judgmént ndtwithstanding the verdict in pending, enforcement of
gl judgment may be stayed for not more than 10 days after the deter-

[ L rvdes
mindtion of the motion. o

(b) Notwithstanding suhdiviaion (a), the court may stay the en-

‘foteetient of any judgment for a time and on terma consented to hy the

Comment. Section 702 200 is hased on former Section 681a. See
also S B. Witkin, California Procedure Enforcement of Judgment § 84, at
3453 (2d ed. 19?1), E. Jackson, California Debt Collection Practice

§ 17 55 (Cal. Cont. Ed. Bar 1968) Subdiviaion (a) of Section 702.200,

':_however, providea that ;he Btay order may. be granted ex parte unless the

court ordera otherwiae.= The reference to. the stay. of an order in former

_:Section 681a has not heen continued the reference being unnecessary
| ‘since Section 702,200 hy its terms applies to enforcement of a judgment
" which would include enforcement of an order iasued in the process of
p"enforcing the judgment. Paragraph (1) of subdivision (a) makes clear

" that the 10-day or 30—day period during uhich enforgement of a judgment

may be stayed begins on the day the atay order is pade, This godifies
the rule in Garrett Yo GarrertI 31 Cal App 173, 181, 159 P. 1050,

'(1916) . Paragraph (2) continuee the substance of the last sentence of

former Section 6813._ Suhdiviaion (h) recognizes that the parties may
stipulate to a etay for a longer period than 1s provided by subdivision
(a) and’ may elso include other terms such as whether a bond is required.
See Rio Grande 011 Co. v. Seaboard Surety Corp., 139 Cal. App. 164, 33

_P.2d 887 (1934). If a judgment debtor appeals from a judgment, a stay
'of enforcement may be obtained pending appeal pursuant to Code of Civil

Procedure Sectione 916-923 which uaually require the giving of a bond.

See also Section ll?&(c) (mandatory five—day stay. under certain circum-

[ VEEY R
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4§:702.210.- . Enforcement :after: death of judgment creditor
« - 702,210, ~Where .the: judgment creditor dies after entxy pf:a judg-

-ment; the: judgment may:be enforced as provided.in this title:iupon the

-#pplication of the judgmert creditor's executor: or admimistwutor or

.. Succigsor imp interest.

- Gommeht.” Section 702,210 reenacts without substantive change sub-

'"”“ﬂiviﬁioﬁflfﬁf'fdrmer Section 686, ~The exécutor or administrator must

Terr g
iy

"i§702,220.  Enforcement after death of judpment’ deBror T

1. quali £y under the applicable sEatutory proviaions Sée,*éiéf;kFin; Code
~8715084 “Prob.: Code §§ 401, 405.1. - foa R0 e

L] . T LG

ST o - . S ‘ PRI -_' ., 29’6‘?

.

"o 702:220, (a) After the death of the judgment débto¥, a Judgment

"“for' the payment of money may be enforce& only as provided by P?obate
Code"Section’ 732, R : . T oo R

‘(b) Notiwithstanding subdiviston (a);“i"judémehc”até&itQ%“an en-

‘'fotce by foteclosure any judgmedt lien acquired ‘prior to the death of

the judgment debtof and any attachment’ llen on propérty that 'is trans-

ferred by the judgment debtor prior to death.

(c) After the death of the judgment debtor, a judgment for the
poaseasibn or for" thé sale of real or persbnal prbperty hay: be*enforced

against the executor or administrator in the manner provided by this
title.

Comment. Section 702,220 continues the substance of prior law.

., .Bubdivision.(a) incorporates the provisions of Probate Code Sectiqn 732,
:- which prowides that, after: the death of the judgment debtor,:a.money

--judgment. 18 enforced by making a claim against the .estate of:the judg-

ment debtor. See Prob..Code § 716. If the.claim.is rejected; .the

»judgment creditor may .enforce. the money judgment by bringing an action

- against the estate. See:Taylor v.cEeorge, 34 Cal.2d:-552,:212.P.2d 505
-~ {18950).  Under Probate Cbde Section-732, property:levied.upon: before

‘death may be gold under. .the writ:of execution; however, under subdivi-

ston (a) of this section, a new writ.of execution may: not be:-issued nor

.- may_ any writ. of execution be.levied after death. The same xule should

. A Lt Lo .
R LI L . Yo



apply to other enforcement procedures provided in this title. Subdivi-
-s8lon (b), based on part of subdivision 2 of former Section 586, contin-
ues two .rules that mitigate the effect of subdivision {a); First, prior
‘law recognized a:right in.a judgment lien creditor tc bring an equitable
. aetion! to foreclose the lien on the death of the:judgment debtor.
Corporation of America.v.. Marks, 10 Cal.2d4 218, 73 P.2d 1215 (1937).

Second, prior law also permitted a judgment creditor to enforce an

. . attachment lien acquired prior to.the judgmgnt_#ebtor'a,denth agalnst
'wp;opg:t}_wﬁich,hg& been tranéferred,to a third perspn'bj the judgment
. debtor. See Everett v. Hayes, 9 Cal. App. 31, 270 P. 458 (1928). See
alsd‘Hibefnia Savingélg Léén Sbciety gé_London E_Laﬁ;ashire.Fife Insur-
gggg_QgLL 138 Cal. 257, 71 P. 334 (1903).

Subdivision (c), insofar as it provides for the enforcement of

.jﬁdgmentsafqr the possession of real or personal property, continues
part of sgbﬂiﬁiéiop'z of‘fqrme;.Seééion 686{ In addition, subdivision
(E),prqvi@es,that judgments for the sale of real or. pgrsonal property
may be enforced against the juégment debtor’'s exgcu;or‘or adﬁinistrator.
_ Subdivieion 2 of former Sectiqn_§86wprovided fo; the enforcement of

~ Judgments for the "recq?e;y of real or personal property” but not judg-

ments for the sale of real or persgnal property.

29/648

_.§ ?ﬂ;-ZBD. Cogtribg;iug_gmong Judgment debtors; repayment. of surety
T ‘ by principal; enforcement; notice, filing, and entry

702.230. (a) Where a joint Judgment debtor satisfies more than
such debtor's share of a2 judgment for the payment of mnney;'énch debtor
" may compel .contribution.from the other joint. judgment debtors.

(b) Where 2 judgment for the:payment of ‘monéy-is against several

.. joint judgnent ‘debtors upon an obligation of one of!them as security for

.another and the surety pays the judgment or any part thereof, the surety
may compel repayment from the primcipal.. ~-: . L0
(e) A person entitled to contribution or repayment '‘pursuant to
subdivision (a) or (b):may apply:om noticed motion to:the court which
~enteréd’the.original-judgment for a judgment against :the other joint
judgment debtors. ‘At the hearing on the motion; the court shall deter~
“mine ‘the 1iability of the other joint judgment debtors and have judgment
- entered .accordingly. - Such judgment may be-'enforced in the same manner

as any other judgment for the payment of money.

2-12



uﬁ feasors governed hy Title ll (commencing with Section 875)

(d) Thie section does not epply to contribution among- joint tort-

44

Comment. Sectian ?02 230 providee a motion procedure for deter-

,fminiug a joint judgment debtor s right to contribution. It is based on
Jformer Section 709, . Subdivisiono {a) and {b}ucontinue the. Substance of

the first sentence of former Section 709. Subdivision (a) permics

;ﬁontribution where a joint Judgment debtor satiefies»mnre than his share

of the judgment, elther voluntarily by paynent, qr involuntarily through

. levy on. and oale of his property, wage garnishment. exeminetien proceed-
. ings, or sonp other procedure. The joint judgment dehtor sd"ehare

depends on the circumatances of the case. See_Stowers,g;_Fleq;her, 84

' Cal. App.2d Supp.: 845, 190 P.2d 338 (1948). For example, the share for

which comakers of a note given for the purchase price of land are'liahle

ds presumptively proportionate to thelr respective intereste in the

1and‘ but this presumption may he overcome by a,showing of the insol~

' ;vency of a co—ohligor to. the effect that the loss arising therefrom is

to be’ borne proportionately by the solvent co-obligors. .gggggg v,

,.,_.Nicholsgg_a 12 Cal.2d 427, 84 P, 2d 1045 (1938), There :is an.twplied
.;contrnct of -each. obligor with the othera that. they.. will share the burden

313 (1940).

equeiiyr. Pacific Freight Lines v. Pioneer Expresalgdim 39 Cal. App.2d
609, 103 P.2d 1056 (19&01 See gogglez Y- eijo, 224, Cal.- App 2d 615,
36 Cal. Rptr. 762 (196&} Jackson v. g, 3z pal App. 2d, 531, 100 P.2d

- ot
T e

The term "joint juﬂgment debtor" includes both judgment .debtors who

;“ere joiutly liable. and those who are jointly and severallxhliable, it
:does pot include thoae wha are qnly eeverally liqble. See Civil Code
3 lﬁ32'iﬂurlburt ¥. Quigley, 180 Cal. 265, 180 P, 613 (1918) (right of
,;contribution where obligation is joint and eeveral), Garcia V. Superior
':COurt 45 Cal. App 2d 31 113 P. 2d &?0 {l9é1) (no right to contribution

where 1liability is merely several). See also Section 1059 (right to
Bubrogation of surety on appeal bond).

- Subdivision (c) codifies the prior practice of determiuing the
right to coutribution only after a hearing on noticed notion. See
Stowero v. Fletcher, supra, 5 B. Witkin, California Procedure Enforce-
Dent of Ju;gment i 211 at 356& {Zd ed. 1971} Subuivioiou (c) does not

. .“_271; _g R 1.§p,_':
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o continue the requirement of former Section ?09 thet the motion be made

ety

e
.!;_

R H’d

i sy

R

' v
AN

within 10 days ‘after the joint judgment debtor pays more than his share.
The -laesdt -gentence -of ‘former Sectfon 709, providing fir -the clerk to make
.an entry'iu$the margin of the dodket 1s eupersededlby the proviasion in
aubdivision {c) that judgment is entered ageinst the other joint Judg-
nent debtors. . - i

. Subdivision (d) ciarifiee the reletionshlp between the general pPro-

- vialons -of: Section 762.230 and’ the provisions of Title 11 {commencing
W1th Section: 8?5) applicable to: eontributian among joint tortfeasors.
This eontinnes‘ezisting law. cf. Adhms ¥ Hhite _21 Line 18& Ccal. 710,
195 P 389«{1921) (prior to enactment of Title 11 rule against contri-

bution between joint tortfeasors not changed by Tbrner Section 709} .

-1y . nEn TR

L ar.t.- 1 N . : .l 29,325

e

§..702.240. Remediee of agency issuing warraﬁt jﬂriediction

< 702.240.  (a) Hhenever & warrant may properly be issued pursuant to
Section 1785 of the Unemployment Inauranee Code or Section 67?6, 7881,
+ 900L, 10111 18906; 26191, 30341 or 32365 of the Revenue and Taxation
Code. to enforce any lien arising under the provisions of_the Unemploy-

ment InauteneeVCode or :the Revenue -and - Taxation ‘Code, the'atete agency

- authorized .to igsue the warrant may use any of the remedies available to

s e
-

Judgment creditora. '_‘«= s
(b) Where jurisdiction of any court is required ‘for enforcement of

i-i-8uch remedies, juriedietion-is-Cpnferred upon the superior court of the

-:county where the .person against whom enforcement is sought resides or

the property.againsh which enforcemerit is sought 18’ situated; or if the

person does not reside in this state, in any county of this state.

Comnent. Section ?02l2ﬁ0 is :ﬁé same in suhetance esyfprmer Sec~

' tdon 722.5.7

) 297326
§ 702.250. Henner of. maili g notice S
702.258. Unless otherwise expressly provided whenever 1n this

title notice is required ot pernitted to be mailed 1t ehell be gent by

registered or. certified mail, postege prepaid.

Comment. Section 702.250 provides the manner of mailing notice
under this title, See, e,g., Sections 705.130(b), . . « . . . . .

2-14



Ay o . . , . 291327
§ 702.260.  Judgment creditor's instructions to levying officer
.702.260. The judgment creditor shall give the levying officer in-

‘.__structions An writing, signed by the.judgment creditor (on- the .Judgment

creditor's attorney of record, which icontain the inforgiation meeded by
the levying officer to comply with the provisions of this title.

Comment. Section 702.260 is a generel provision baeed on part of
‘former Section 542 {levy) and on parts’ of - subdivisions 2 and 3 of former
Section 692 (sale. of personal and real property) See also Sections 262
'(levying officer not 1iable for cerrying out, signed instruotions of
* plaintiff), 703.210 (writ of execution) 708.130 (writ of possession),
799:139‘(nrit of reetitution)fpgiD.ISO (wrighﬁfwenforcenent).

A i . 290339
§ 702.270. Deposit of fees prior to execution of writ
' '762'170. Except as otherwiee provided by law:

(a) As a prerequisite to the performance by the levying officer of

ia duty under thie title, the judgment creditor shall deposit a sunm of
money with the levying officer sufficient to pay the- coste of perform-
ance of ‘the duty.h; i . - i

(b) As a prerequisite to the taking. of poeseesion of property by
the levying officer, whether by keeper or otherwise, the judgment cred-
itor shell deposit with .the levying officer a sum of money sufficient to
‘_‘pay the expenees of taking and keeping safely the property for a period
" not to exceed 15 days.: In the event thet further detention of the
property is required the levying officer shall, from time to time, make
written demand upon the judgment creditor or the judgment creditor 8
attorney of record for further deposits to cover estimated expenses for
periods ‘not to exceed 30 'Aays each. The deﬂhnd shall be served as
' provided in Seection 1011 or by depositing such notice’ 1n a post office
" in a sealed enveiope, as first—class mail, poetage prepaid addressed to
the person on whoi it 18 setved at ‘such pérson's 1ast Known office or
place of'reﬂiﬂence. In the event that the Money ‘80 demanded 18 not paid
" within the time specified in the demand , the’ levying officer shall
release  the property in the manner provided by Section 483 560.

“9-15



Comment. Section 702.270 simply wmakes more specific the general

. authority Lo demand fees in. advance. .See Govt, Code §§ 6100, 24350.5.

Cey

The 1ntroductory clause recognizes that there are exceptions to the

. general rule, such as where a governmental agency is the. judgment credi-

., tor. See-Govt, Code § 6103. -. . IR

29/334

:'5'762:280. Entrg on writ of amnunt of interest and coats, additional

T_,‘v

‘drterest ol
© . i702,280. | (a) Before the court clerk issiés a writ under this
~tiede, the following infbrmation, where-eppropriate, shell be entered on
~thie' wrlt' s TR ' ' ! s T
cvamifl) - The amounts of any costs ‘determined pursuant td‘tﬁekepplicable
procedure which have accrued from the date of entry of the judgment to

‘‘the date of the issuance of the writ,

(2). If the judgmedt creditor has filed am affldavit stating the
amount of interest which has accrued from the date of entry of the
judgment to the date of 1ssuance of ‘the writ the amount of such inter-

 {3) The atiount of ihterest which accrues daily, from the date of
issuance of the writ, on the amount due on the judgment as entered.
< (b) Interest on theé émount of the judgment” rémainlhg unpaid as

. - ghown on the writ, from the date of ‘idsuance of the Writ to the date of

. levy.of exécution; shall be computed 'by' the lévying officet and this

amount plus theé commissions and costs of the levying officer shall be
added to the het balante actually due on the date of ‘the issiance of the

* writ, as atated-therein, in determininh the total atount to be satlg-

fted. '

Comment, Section 702. 230 18 similar to former Section 682.2, but
18 not limited to execution as was the former provision.( Subdivision
{e] does not require that the clerk or judge enter the amount of coats

and 1nterest to accrue on the fece of the wtit as did former lew.

' Subdivision (a} requires only that costa and 1ntereet be entered this

change recognizes the prectice under former lew whereby ‘the judgment

' creditor 8 attorney filled 1n the form for the writ whieh the clerk then

A
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‘issued. See E. Jackson, California Debt Collection Practice § 17.17
(Cal. Cont. Ed. Bar - 1968} Whether costs may properly be entered on the
writ depends on whether the procedures for ascertaining coses have been
satisfied. . See, g;g_L Sections 1033 7 (memorandum of costs), 1710.15
(costs incurred in collection of sister state judgment) Note that in

! the case of a judgment for the possession of personal property the
‘enforceability of some items described in this section depends on wheth-
er the property can be foiiid. Seé Sectioms 708.130, 708.160.

' FaRitE

, ‘ xo 7 294335

- § 702.290. Request for notice of sale, filing:‘tontente notation on
- writ; mailing notice

'7702.230. (a) After judgment has_been entered, any: pergon may file

with the clerk a written request for notice by mail ofjnnzveale pursuvant
to a writ of execution or a writ of enforcement gssued upon the judg-
ment. In such request, the person shall specify the title of the court,
. case and number of the action in which such judgment was rendered, and
'the date of entry thereof and shall give the 4ddress to which such
.notice of sale ia to be mailed IR

(b) Whenever a writ of execution or writ of .enforcement is issued
upon a judgment, the clerk shall note upon such writ the fact that
‘“notice by mail has or has not been requested. If notice has been re-
‘T;quested, the clerk shall note upen the writ the name aad address of the
person requesting notice. _ o

{c) The officer conducting a sale under any writ of execution or
writ of enforcement upon which appears a notation that notice has been
requested shall mall a copy of the notice of time and place of sale to
such person at the address noted upon the writ. The copy of the notice
shall be mailed at the time notice 1s posted pursuant to Section 703.520.

Comment. Section 702.290 continues the substance of former Section
6922 and makes clear that a request for notice of sale or the lack
thereof is to be noted on a writ of enforcement as well as on a writ of
execution. Cf..Hamilton v. Carpenter, 52 Cal. App.2d 447, 448, 126 P.2d
395 (1942). Sales of property take place under writs of execution and

writs of enforcement as a matter of course (see Sections 703.510,
710.130) and under writs of possession and writs of restitution as an
ancillary matter (see Sectioms 708.130, 708.160, 709.130).

2-17
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§ 702 300. Rules for yractice and procedure, forme .
' 702 300 (a) The Judicial Council may provide by rule for the

practice and procedure in proceedings under this title .
; (b) The Judicial Council ehall prescribe the form of the applica-
tion, noticee, orders, writs, and other documents required by this

L

'title.r“

Comment . .Section 702.300 imposes certain duties on the Judiclal
; - Council. Subdivision (b) requires the Judicial Council to prescribe the
. .forms. necessary for the purposes of this title.: The Judielal Couneil
| has euthority to adopt and revﬁeeIforme‘es~ﬁecessary but must‘act in a
dianher consistent with the prévisions of this title. For a simdlar
provision in the Attachment Law, see Section 482.030. More 'detailed
authority is" provided in Chapter 4 relating to wage garnishment. Sec~
i tion [70& ?10] s D ’

L S U Ct 397328
§ 702.310. Clerk's duties performed by judse o

* 702:310. The dutles dssigred to the clerk of court by this title
may be performed’by the judge 1f there is nb clerk '

LEn L

Comment. Section 702 310 15 a general proviaiqn which replaces
simdlar language in eeveral sectione of former law. fg 2 former Sec=
_ tions 682, 682.2, |

2_1‘8“ SA oL



29/330
CHAPTER 3. EXECUTION '
Article . Writ of Executiou_J Properqg_Subject to Execution

B

5'703.110} &pplication for wricj several writs, Successive writs

?03 110. (a)f&fter the entry of a judgment for the payment of
moﬁey, upon application of the judgment creditor, the court clerk shall
138ue a writ of execution. . R | .

(b} Two or more writs may be iasued to obtain execution in dif-
.ferent countles. A separate writ shall be issued for each county 1in
which execution 1s sought. ‘ , ,

(c) Successive writs may Ee iBsuéd upon further application uvntil
the judgment 1s satisfied; huwever, ne writ may be issued to obtain exe-
_cution of the judgment in a county until any prior writ of execution
issued for that county 1s returned unsatisfied.

(d) Notwithstanding subdivision (a), where the judgment creditor
seeks a writ of execution to enforce a judgment or order fo;_the_suppott
of a child or spouse, the judgment creditor shall apply to the court ex
parte or, if the court so orders, on noticed motion, for an order di-

recting issuance of a writ of execution. .

Comment. Subdivision (a) of Section 703,110 is derived from the
first sentence of former Section 681. Subdivision (k) i1s based on the
firat and last.sentences of former Section 687, Subdivision (c) 1s
based on the second paragraph of former Section 683. Subdivieions (b)
and (c) make clear that. a writ may be issued to each county in which
execution of the judgment is sought but that only one writ may be out-
standing in any county. This continuds former law. See 32 Op. Cal.
Atty. Gen, 22 (1958). Where writs are idsued to two or more ¢ountles,
the judgment creditor has a speclal duty to see that an excessive levy
is not made. - Cf, White Ligheing Co. v. Wolfson, 68 Cal.2d 336, 347-350,
438 P.2d 345, ___- ., 66 Cal. Rptr. 697, -~ (1968) (excessive

~attachment). The provisions of this gection are, of course, subject to

'limitations provided elsewhere See, e.g., Sections 702.170-702,190
(time for enforcement), ?ng.zpo,(scay of execution), 702.220 (enforce-
ment after death of judgment debtor).
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Subdivision (d) continues the practice developed pursuant to Ciwvil
-Code Section 4380 (formerly Civil dee Section 139 and then Civil Code
Section 4540) which provides that courts have discretion in determining
the manner of enforcing installment decrees for support Messenger v.
MESBenger! 46 Cal.2d 619, 630, 297 P.2d 988, L (1956), Jackson v.
Jackson, 51 Cal. App.3d 363, 124 Cal. Rptr. 101 (1975); Slevats v.
Feustal, 213 Cal. App.2d 113, 28 Cal. Rptr. 517 (1963). It appears that
the usual practice has been to apply ex parte to the court for an order
- directing the issuance of the writ of execution (sée 2 B. Witkin, Cali-
fornia Procedure Enforcementlgg_Judngnt § 9, at 3394 (2d ed. 1971);
Simonet v. Simonet, 263 Cal. App.2d 612, 616, 69 Cal. Rptr. 806,
' (1968)), but some courts have indicated a'preference for application on
‘noticed motion (Martin v. Martin, 5 Cal. App.3d 749, 755, 85 Cal. Rptr.,
339, _° (1970): Cochrane v. Cochrame, 57 Cal. App.2d 937, 939, 135 P.2d
714, _ (1943)). Subdivision (d} anticipates that épplicatibn§ normal-

1y will be made ex parte but recognizes that notice may be required in

" the discretion of the court.

294331
§ 703.120. Contents of writ of execution

703,120. :(a) The writ of execution shall state the amount of the
judgment .and the amount actually due thereon and shall require the
levying . gfficer. to satisfy the judgment, with any accrued costs and
interest. and the levying :officer's commissions and costs entered on the
writ as provided by Section 702.280, out of the property subject to
executlon as provided .in .Section 703.150.

. (b) The writ of execution shall inform the person upon whom It Iis
..«.8erved of the person’s.rights.and duties under the writ of execution,
-». 1including amy right.to.make a third-party claim pursuvant to Chapter 6

(commencing, with $gctioq:?06.l}0} and any right to claim an exemption
. pursuant to Chapte:p7 {commencing with Section 707.110)}.

Comment. Section i03.120 prescribes the essential elements of a
writ of execution. It is derived from a portion of the introductory
“pardgraph and subdivision 1 6f Section 682 and of former Sections 682.2
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and B84. Section ?03.150, réferred to in subdivision (a),:is a compre-
hensive statement of the property that is subject to execution.
The technical requirements for the writ provided in former Sections

682 and 682.1 have not been continued in Section 703.120. See also
Sections 702.300(b} (Judicial Councll to prescribe forms), 702.290
(notification of request for notice of sale). The reduiréﬁent that the
writ state the kind of money or curfency in which thé judgment fé pay-
able is not continued; Sectlon 667 has been revised to requife éll money
judgments to be made pavable in dollars. The reference to earnings has
. been deleted. Levy on earnings of an employee must be made pursuant to
Chapter 4 {commencing with Section 704.110). The statute no longer
requires. levy first on personalty. The judgment creditor 1is péiﬁitted
to designate the order of levy in the instructions to the levying offi-
cer. See Sections 702.260 and 703.210. Former law required satisfac-
tion of the judgment first out of property previously attached in the
action, then out of persomalty, and finally out of realty. See former
Section 550 and subdivision 1 of former Section 682,

297332
§ 703.130. Property sublect to execution; exceptions '

703.130. {a) Except as otherwlse provided in subdivision (b) and
in Chapter 7 {commencing with Section 707.110)}, tﬁerfbllowing property
is subject to execution: ‘ -

(1) Property owned by the judgment debtor at the tinme of levy of a
writ of execution. ‘ ' .

{2} Real property ne longer owned by the judgment debtor but sub~
ject to a jﬁdgment lien when owned by the judgment debtor, ' :_'

(3) Propercy no longer owned by the judgment debtor but‘suﬁject to
an attachment Iien when owned by the judgment debtor. ‘_7

{b} The followlng types of property are not subject to execution:

{1) An alcoholic beverage license that 1s trénéferable under Arti-
cle 5 (éomﬁencing with Business and Professioné Cﬁde Section 240?3) of
Chapter 6 of the Alcocholic Beverage Control Act.

(2) Money (other than wages) owing and unpaid by a public entity to
the judgment debtor. ‘



(3} The interest of a partner in specific partnership property
where the partner, but not the partnership, is a judgment debtor.

. {4) A cause of actlon that 4s the subject of 3 pending action or
special proceeding.

(5) A pudgment in favor of the judgment debtor, prior to its entry
as. a.final judgment and the time for appeal from such judgment has
explred, or if an appeal 1s filed, prior to the final determination of
the appeal.

. {6) A right to future payments.

' Comment. Section 703.130 is new. It differs subétantially from
"provisions of former law which ﬁurﬁorted to prescribé‘the ﬁfcpefty sub-
'jebt'tolekeéution. See subdivision 1 of formér‘ééctidn 682.(§gfsunal
property, earnings, réal property, and real property subject to judgment
‘lien) and former Section 688 ("all poods, chattels;imoneys or other
property, both real and personal, or any interest thereiﬁ, of tﬁéijudg-
‘ment debtor, not exempt bf law, and all property and rights of property
levied upon under attachment in the actioﬁ, are sﬁbjett:to execﬁtion.”).
Subdivision (a) prescribes the general classes of property which may be
reached by a writ of execution. See also Section 702.160 and Comment

thereto. )
The -classes of property described in subdivision (a) are subject to

the exceptions provided in subdivision (b) and in Chapter 7 (commencing
with Section 707.110) (property exempt from enforcement of a money
judgment). -{Property which -is exempt without making a claim.under Chap-
ter 7 18 never subject to execution. Property which is exempt only if a
claim 18 made therefor under Chapter 7 1s subject to execution until it
is shown to be exempt.] See alse Article 3 (commencing with Section

- 703.310} for levy procedures for particular types of property and Chap-
ter 4 (commencing with Section 704.110) for provisions applicable to

.. wage garnlshment.

Subdiwvision (b} preseribes certain types of property which are not
subject to executlon; they are, however, subject to enforcement of a
money judgment through some other procedure in Chapter 5. In Chapter 5,
see Sectlon 705.320 (recelver to transfer alcoholic beverage license),

Article 4 {commencing with Section 705.410) (money, other than wages,
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owlng and unpaid by a public entity to the judgment debtor)}, Article 5
(commenelng with Section 705.510) (charging orders apgainst interest of
debtor-partner in partnership property), Article 6 (commencing with
Section 705.611) (lien on cause of action and judgment), Artiecle 7 (com-
mencing with Section 705.710) {rights to future payments, Including payv-
ments and wages due from the federal povernment, rents, commissions,
surplus amount of spendthrift trusts, payments due from patent or copy-
right). BSee alseo Govt. Code &% 965-965.4 (payment of {udgments against
state}, 270-978.8 (payment of tort judgments against local public enti-
tiesg).



7 - 29/336
Article 2. Levy Procedures

§ 703.210. : Delivery and execution of writ; instructions
703.210. (a) The judgment creditor shall deliver the wfif“of

execution to the levying officer to whom the writ is directed, together
with written lnstruc;ions containing a description of the pfﬁperty to be
levied upon. , ' -

(b) The levying officer shall execute the writ of executfon without
delay. in the manner provided by law.

- Comment, Subdivision (a) of Section 703.210 is based on the first
portion of the first sentence 'of former Section 6%1. See also subdivi-
sion (b) of Section 488.030. Section 703.210 is a general provision
which feflects. the former practice, i.e., the levying officer will not
act until the: judgment creditor delivers to him the writ of execution
and-written: instructions to levy upon specific property. See Section
- 262 (sheriff not liable for following written instructions of a party or
his attorney). In addition, the judgment creditor’s instructions may
designate the order of levy. See Section 702.260. The statutoty order
of levy in subdivision 1 of former Section 682 has not been continued.
See Section 703.120.

_ 29/337
§ 703.220. Levy on property in private place

703.220., 1f any property sought to be levied upon 1s located in a
private place, the judgment creditor shall apply ex parte to the court
from which the writ of execution was issued for an order directing the
levying officer to seize the property in such place. The court may
isgue such order only if the judgment creditor establishes that there is
probable cause to belleve that property subject to levy 13 located

there.

Cnmmeﬁt. Section 703.220 i3 new., It is based on comparable provi-
sions set forth in Sections 512.060 and 512.080 relating to claim and

: délivery. See Comment to Section'SlZ.OlO(b) concerning ”privatg;place.'

3-6



297338

§ 703.230. Order requiring either release of attached property or its
application to the eatisfaction of the judgment

703. 230; Where any property of the judgment debtor is held under a
writ of attachment, the judgment debtor may apply to the court from
-which the writ of execution was issued upon noticed motion for an order
requiring that such property either he executed against and applied to
the satisfaction of the judgment or be released from the levy and lien

of attachment

Comment . Section 703, 230 is designed to aveld a potential problem
that might arise from the elimination from this title of a fixed order
" for levy on different types of property. Under former law, a judgment
hee satisfied first out of‘ptoeerty previously attached in the ection,
then out of persenelty, and ‘inally out of realty §eeAsubdivision 1 of
former Section 682 and formhr Section 684 2. To avoid the danger that
the judgment creditor might hold at*ached preperty for extended periods
while searching for other property, Sectica 703 230 provides a means by
which the judgment debtor can compal either tho zpplication of the

attached property to the eetiefacticn'ef the jedgment or 1ts release.

29/340

§ 703.240. Property not affected until Jevy is made
' 703.240. Until levy, no property is affected by issuance of a writ
of executicn or the delive“} of a writ of execution to the levying

officer

Comment. Section 703.240 is the same zs subdivision (c) of former
khSection 688.

297341

§ 703.250. Levy on property in possession of third persem or debts
owing by third person; dutfes; liabllity

703.250. ‘(a) A levy of a writ of oxecution by service of notice on
a person cothex than the judgmont debtor de effective only’as‘to:ptaperty
of the judgment debtor in the possession bf the person served ‘and debts
due and owing to the judgmer: debtor by the perscn served at the time of
service.
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{b) Within 10 days after the levy, the person.served shall deliver
posseseion of any property belonging to the judgment debtor concerning
which the person served cieims no right of possession, shall pay to the
levying officer any debt due and owing to the judgment debtor, and shall
execute any documents necessary to eIfect the transfer or payment. The
recelpt of the levylng officer is a sufficient discharge for the amount
| paid. L
. {c) The levying officer, at the time of service, shall request the
person served to give the levying officer a memorandum describing any
praoperty in the person s possession or control in which the person knows
or has reason to believe the judgment debtor has an interest and any
debt which the persen Rooee_or has reason to believe 1s or will become
due and owing to the judgmeﬁt debtor. Upon‘rhe request of the levying
officer, the person served shall mail or deliver the memorandum to the
levying officer within 10 daye after service. Upon receipt of the
memorandum, the levying officer shall promptly mail a popy thereof to
the judgment creditor. | -

(d) If the person served fails to comply with the requirements of
subdivision {b} or (¢}, the levving officer shall state such fact at the
time the writ is returned pursuant to Section 703.260, and such person
may, in the court's dlscretion, be required to pay the costs of any
proceedings taken for the purpose of obtaining payment of the debt or
possession of_rhe judgment debtor's property or the information required

by this secrion.

Comment. Sectlon 703.250 prescribes the duties and liabiiity of a
garnishee under levy of a writ of execution. As a general rule, the
garnishee must promptly deliver property belonging to the judgment
debtor and pay over money owlng to the judgment debtor to tﬁerlevying
officer. ' However, subdivision {a) makes clear that the 1e§y is effec-
tive oﬁly as to:ﬁroperty in the possesslon or under the coerrol of the
garnishee and débts due and owing at the tite of service. Subdivision
(b) requires delivery only of property to which the garnishee claims no
right of pessession. The garnishee may; of course, also deliver prop-
erty in which he claims some interest, but the disposition of such
third-party claime and property subject thereto is dealt with in Chapter
6 {commencing with Section 706.110).
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Subdivision (¢} requires the garﬁishee to provide a sworn statement

desc¢ribing any proﬁerty in which the garnishee knows or has reason to
" believe the'judgment'dehtor has an interest as well as any debt which
‘the garnishee also knows or has reason to believe is or will become due
‘and owing to the ]udgment debtor. ThlS is analogous to a written inter-
rogatory and supplements the interrogaﬁories-and examination procedures
provided by Article 1 (commencing with Section 705.110) of Chapter 8.
Under subdivision (d), a garnishee who fails to deliver property, to pay
over money due and owing, ar to pfovide the required iﬁfopma;ion‘may be
assessed the costs of proceedings instituted to compel sueh action. See
Sections 705.130 and ?05.160 (examination of third person indebted to
judgment debtor and order directing application of debt to satisfaction
of judgment creditor's judgment), 705.210- ?05 2?0 (enforcement of gar-
nishee's liability by suit). Pending such enforcemeqt proceedings, the
levy of execution creatés a lien on the property or debt owed which
“preserves the judgment creditor's priority. See Nordstrom v. Corona
City Water Co., 153 Cal, 206, 100 P. 242 (1909)., See also Section
703.270 (1ien of execution). o

29/343
§ 703.260. Return of writ of execution .
703.260.  {a) Except as otherwise provided in subdivision (b), the

levying officer to whom the writ of execution is directed shall return
the writ of execution te the court from which it was issued at the
earliest of the following times: ‘
{1} One year from the date the of execution writ was 1ssued.
) {2) Not later than 15 days after a sale 1s made under the writ of
execution. o ]
- (3} When requested to do so by the judgment creditor in writing.
(4} If the writ of execution is not levied within %0 days after
issuance, promptlf after the expiration of 90 days after issuance of the
writ of execution. .
(b) If an earnings withholdinp order has been.1lssued and served
upon the employer as provided in Chapter 4 (commencing with Section

704.110) prior to the time the writ of execution is made returnable
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under subdivision (a), the writ of execution 1s returnable as provided

in Section [704.270].

Comment. Section 703.260 supersedes subdivisions (a) and (e} of

former Section 683 [as amended in Recommendation Rélating to Wage Gar-

nishment] and makes several significant changes in former law.  Section
703.260 counts the period upon the expiration of which the writ must be
returned from the date of issuance of the writ rather than the date the
wrlt was delivered to the levyling officer. The provision of former
Section 683 that the writ could not be réturned before the expiration of
10 days has not been continued. If the writ 1s levied within 90 davs,
any sale of property must be ‘completed before the ecxpiration of a year
from the date of 1ssuwance. See-paragraphs (1)} and (4) of subdivision
(a) . _ o

Hote that the provisions of this section are incorpér&ted by Sec~-
tions 708.170(b) and 709.150(b). = -

_ . , 3 20/344
§ 703.270. Lien of executionm

703.270. (a) The levy of a writ of execution creates a lien on the
-property levied upon from the time of levy. The lien expires one year
from the date of issuance of the writ under which levy was mnade.

(E) Notwithstanding subdivision (a)}, a'lévy made in the manner
provided by Section [488.430] upon an interest in personal property in
the estate of a decedent is effective until the decree distriﬁdting the

interest has become final.

Comment. Section 703.270 is de;ived froﬁ the tirst sentence of
subdivision (d).of former Section H88. The second sentence of that
subdivision pertaining te allas writs is not continued. See Section

' 703.110.



13/600

§ 703.280. Order directing transfer of property or documents by
' judgment debtor

703.280. (a) If a writ of execution is issued, the coﬁrfrﬁay also
issue an ofdef directing the judgment debtor to transfer té the levying
officer: '

(1) Possession of the property to bg levied upon where such prop-
erty isﬁsoughf to be levied upon by takihg it into custody.

(2) Pussession of any documentary avidence of-title to any property
of or any debt owed to the judgmenf débtor which ié sought to bé levied
uport. An order for the transfer of possession of documentary evidence
of title issued pursuant to this paragraph may be enforced by the
levying officer when the property or debt is levied upon or at any time
thereafter.

(b} The order shall contain a notice to the judgment debtor that
failure to comply with the order may subject the judgment debtor to

being held in contempt of court.

Comment. Section 303.280 is analopous to Sectiom 482.080 which

applies before judgment.

10/016

' §-?D3.290. Execution of certain commercial paper by levying
- officer

703.290. ‘hen a check, draft, money order, or other order for the
withdrawal of money from a banking corporation or association, the
United States, any state, or any public entity within any stdte, payable
- to the judgment debtor on demand, comes into the possession of a levying
officer under a writ of execution, the provisions of Section 488.520 are
applicable. For the purpose of this sectlon, "writ of attachment” in
Section 488.520 shall be deemed references to a writ of execution, and

"defendant' shall be deemed references to the judgment debtor.

Comment. Section 703.290 is the same as subdivision (f) of former

Section 683.

Lad
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10/017
§ 703.300. Release from levy

703,300, Property levied upon under this title may be released
from levy in like manner as like property may be released from attach-

ment pursuant to Section 4#83.360.

Comment. Section 703.330 continues the substance of a portion of

subdivision (b) of Section 658.



10/019
Article 3. Method of Levy

. . ) S B
§ 703.310. Levy of execution in manner of levy of attachment;

exception
703.310. {2} A writ of execution shall be levied upon property

subiect to execution in like manner as a writ of attachment would be
levied on like property pursuant to Article 2 (commencing with Section
488.310) of Chapter 8 of Title 6.5, except that tangible persconal
property in the possession of the judgment debtor shall be levied upon
by taking such property into custody. ‘

(b) Notwithstanding the provisions of Title 6.5 {commencing with
Section 481.010), the judgment debtor shall be served with a copy of the
writ of execution either by personal delivery or by mail to the judgment

debtor at the address furnished by the judpment creditor.

© Comment.  Section 703.310 continqes the 5ubsténce of the first and
second sentences of suhdivision (b} of former Section 688. See also

Section 703.330 (manner of taking custody ofrproperty).

10/020

§ 703,320, ‘lethod of levy of execution ﬁhere'nbrspecial method
applicable ’ o
703.320. If a method is not provided by Section 703.310 for

levying upon any property or debt that is subject to execution, a writ
of executionvéhall'be levied upon such property by serving upon the
person %n poésession of such property or owing such debt, or the agent
of such person, (1) a copy of the writ of execution and (2) a notice
tﬁat such pfoperty or debt 1s levied upon pursuant to the writ of

execution.

Comment. Sectlion 703.320 continues the substance of the last
sentence of subdivision (b} of former Section 688. “ote that Section
703.320 applies only . to property that is subject to execution (Section
703.130) but for which a method of levy is not specifically provided by
Section 703.310 and the incorperated provislons of Article 2 (coﬁmencing
with Section 488.310) of Chapter 8 of Title 6.5.
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10/022

§ 703.330. Hanner of taking custody:; keeper for farm or business

703.330. (a) Except as otherwise provided by statute, where a
levying officer 1s directed to take property into custody, the levying
officer may do so elther by:removing the property to a place of safe-
keeping or by installing a keeper. t.r : .

(b) Where e writ of-exeeution is levied upon personal property of

a farm or ‘business, other than meney [or a motor vehicle required to be
registersd under the Vehicle Code], the levyinp officer shall, upon the
élection and the instructions of the judpment creditor and with the
consent of’the judgment débtor, place a keeper in charge of‘such property
for a two—day period. Durins such periecd, the-judgment debtor may
continue to operate the farm or business at the judgment debtor's own
expense provided all sales are final and are for cash or the equivalent
 of cash. For the purposes of this subdivision, payment by check 1s the
equivalent of cash payvment. The levying officer is not Iiable for
accepting payment in the form of a cash equivalent. The proceeds from
.all sales shall be given to the keeper for the purposés of the levy
unless otherwise authorized by the judgment e¢reditor. At the conclusion
of the perlod during which the farm or business may contlnue to operate,
the levying officer shall take the property levied upon Into exclusive
custody ‘unless other disposition is agreed'upon by the judgment creditor

and Judgment debtor,

Comment. Subdivisdlon (a) of Section 703.330 1s similar to Section

488,045, applicable to levy of a wrilt of attachment.
- Subdivision (b) is based upon a portion of subdivision 3 of . former
Section 542 (repealed by Cal. Stats. 1974, Ch. 1516, § 12) which was
apolicable to keepers under writs of execution and. attachment and
subdivision (a) of Section 488.360 which is applicable to keepers under
writs of attachment. Under subdivision (h), a keeper may be installed
-to take charge of the farm or business which continues to operate for
" two days with the consent of the judgment debtor The operation of the
farm or business uﬂder the charge of the keeper may be extended beyond
'the two—day minimum provided by the statute if the ]udgment creditor and
:judgment debtor agree to do so. See also Section 702, 2?0 (deposit of

fees before performance of levying officer's duties},
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10/023

§ 703,340. Levy on deposit account, contents of safe deposit box,
not exclusively in name of judgment debtor

703.340.  {(a) As used in this sectiomn, "financial institution”
includes a bank, trust company, savings and loan assoclation, credit
union, or other corpotatipn authorized and empqwered to conduct a safe
deposit busineus | _ | -

_ (b) In addition to any other statute, the provisionq of this sec-
tion shall be complied with where any of the following property is
sought to be levied upon:

(l} A deposit account, or Interest therein, not standing solely in
the name of the judgment debtor. _ _

(2) Property in a sate deposit vault or box maintained by a finan-
cial institution and rented bj it not solely to the judgment debtor.

(c) The judgment ereditor shall provide, and the levying officer
shall deliver to the financlal institution, a bond in an amount not less
than,ttice the amount of the jud?nent or, 1f a lesser amount 1s sought
to be levied upon, not less than twice such amount. The bond shall
indemmify any person (other than the judgment debtor whose interest is
Sought to be levied upon) rightfully euntitled to the property agailmst

_ actual damage by reason of the levy on the property and shall assure to
such person the return of the preperty upon proof of such person's right
thereto. The bond need not name such person specifically but may refer
to such person generally in the Same,manﬁer-as in this subdivision.

{d) Upoﬁ delivery of the bond to the financial institution, the
financial 1nstitution shall 1mmadiately notify any pzarson (other than
the judgement debtor) in whose name the deposit account stands or to
whom the safe deposit bex is rented by registered mail, addressed to the
last address of such person known to the rinancial institutiom, of the
fact of the service of the writ of execution and the delivery of the
bond.

(e} From the time of levy and the delivery to the financial in-
stitution of the bond unt1l 15 days after the matling of'nttice under

'éubdivision (d) Ot until the levy is sooner releaséd, the financial in-

stitution shall not homor o check or other order for the payment of
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money drawn against, or any withdrawals from, the deposit account levied
upon that would reduce the deposit account te leas than the amount to be
satlisfied as stated in the writ of execution, and shall not permit the
‘removal of any of the contents of the safe deposit vault or box levied
©oupon. - | i

(f) After the expiration of 15 days from the levy of the writ of
execution and the delivery of the bond, if no prcceédings exéépting to
the‘SUfficiéncﬁ of the éﬁféties”ﬁave been commenced of, if such pro-
Ceédings have been commenced, when the sureties have jﬁstifiéd; the

financial institution shall comply with the levy unless it haé been

"’ sooner released. The financial institution is not liable to any person

by reason of such compliance, by reason of the nonpayment of any check

or other order for thezpaYment of money drawn against the deposit
" account levied upon that is‘preéented vhile the levy is in force, or by

" reason of the removal, pursuant to the levy; of any of the contents of
‘ the safe deposit vault or box or the refﬁéal of the financial insti-

tution to permit access to the safe depoéit vault or box by the renter

" thetreof. - :

(¢) The hond described in subdivision (c) shall be executed,

" exceptlons to the sufficiency of the sureties may he taken by any person
claiming to be the rightful owner of the prdpérty levied ﬂﬁon, and, when
excepted to; the sureties shall justify in the saﬁé mahﬁer as is provided

"with respect to an undertaking on attachment. h -

(h) The financial institution to which a bond 1s delivered shall

deliver 1t as directed by the obligees thereof.

(1) Before giving access to any safe depositgvault or box, the
"financial institutlion may demand péyment to 1t of all the expense of
opening the safe depesit vault or box and the exﬁense of repairing any
damage to the safe deposit vault of box caused by the oﬁening'thereof.

(i} & purported levy that does not comply ﬁith this section is in-
effectual and shall be disregarded.

- Comment. Section 703.340 continues the substance of former Section
 682a subject to several changes. Subdivision (a) specifically refers to
credit unions which were not covered by the former provision. Subdivisions

(B) and {i) continue the substance of the first sentence of former
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Section 682a. See Section 701.  (deposit account defined). Subdivision
{c) continues the substance of the second sentence of former Section
682a except that the bond 1s permitted to be twice the amount sought to
be levied upon rather than twice the amount of the entire judgment in
every case. Hence, for example, where the judgment has been partially
satisfied, the judgment creditor is not reguired to glve such a large
undertaking, Subdivision (4) continues the third sentence of the
former provision. Subdivision (¢} contlnues the substance of the fourth
sentence of former Section 682a except that subdivision (e) recognizes
the former practice of holding only so much of the account as is neces-
sary to satisfy the amount stated Iin the writ. Subdivisiens (f}, (g},
and (1) continue the substance of the fifth through the ninth sentences
of former Sectlon 6582a. See also Article | {(commencing with Section
489.010) of Chapter 9 of Title 6.5 (undertakings under attachment):
Sections 1054a (deposit of money or bhearer bonds or notes instead of
undertaking), 1036 {single corporate surety may execute bond in place of

two or more personal sureties).
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15/108

Artlele 4. Sale

“§ 703.510. -Sale of property levied upon

703.510. (a) Upon receipt of written instructions from the judg-
ment creditor or the judgment creditor's attorney of record, the levying
officer shall sell any personal property which comes into the levying
officer's actual custody after levy and any real property. The sale
shall be conducted 1in the manner provided by this article. The levying
officer shall apply the proceeds of the sale as provided in Section
703.640.

{(b) Notwithstanding subdivision (a), no chattel paper, negotiable
inetrument, account receivable, chose in action, judgment, or other
right to-paymernt may be sold except pursuant to a-court order. Such
order may be issued only after a noticed hearing :and on such terms and
conditions as shall insure that a fair conslderation is obtained by the

sale.

Comment. Section 703.510 continues the‘au;hority of the levying
officer to sell property after levy of executibn on a Judgment for
money Such property may include such assets as eecurities and negoti-
akle documents of title as well as goods, equipment and other tangi-
bles. See former Section 691. Subdivision (a) makes clear that sale
generally shall be conducted in the manner profided by this article and
that the levylng officer must apply the proceeds in the manner provided
by Section 703.640. |

Subdivision (b), however makes clear. that rights to payment, as
evidenced by various means, may not be sold without prior court approv-
al. _Such Judicial review, after a noticed hearing, is intended to
énéufé thatlsale wiil obfain a falr price. Subdivisicn {b) does not
attempt to limit the court g discretion 1n this regard. In some circum-
stances, lack of interested buyers or other causes may require that sale
not be permitted at all. In other situations, the court may wish to set
a minimum price or require court confirmation. Sales pursuant to subdi-

vision {b) may be conducted in the same manner as other execution sales
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vision (b) may be conducted in the same manner as other execution sales

- or may be made by other means, e.g., a negotlated private sale through a
broker or other commetcial channel. Tt should be noted that, even where
sale 13 not permitted;-the judgment creditor is not remediless, for the
judgment creditor may still heve the obliéetien collected as it becomes
payable. See Section 705.310 (appbintment‘bf receiver to enforce judgment).
© Subditvision (b) alse clarifies the manner of applying a Judgment in
favor of the judgment debtor to the satisfaction of the judgment cred-

“itor's money judgment.' Prior law prdvided for attachment of final

“ judgments (Section 488.420 and subdivision 5 of former Section 542) but

seemed to forbid lévy and sale under executlon ffbrmEr'Sectioﬁ 688{el}.
Although the judegment creditor might obtain a lien on a cause of action
 and judgment under former Section 688 1, the manﬁer of eﬁfbrcing such
" lier was not clear' nor did the former law explicitly provi&e for the
manner of applying a flhal’ judgment that was not Subject to ‘@ lien to

‘the satisfaction of the judgment creditor's judgment.

15/109
 § 703.520. HNotice of sale, :
703,520, (a) Before the sale of property, the levying officer

shall give notice of sale as provided in this section,

(b} The notice of sale shall be in writing and shall describe the
property to be sold and state the time and place of sale. In the case
of real property, the notice shall describe the property by giving its

__street address or other ‘common designation, 1f any. If a legal descrip-
| .tion of the real property 1s given, the validity of the notice is not
affected by the fact that the street address or other common designation
given is erroneous or. omitted

k (c) Where this section requires notice of sale of personal property
to be posted it shall be posted in three public places in the city
where the personal property is to be sold, if it is to be sold in a city
or, if not, then in three public places in the judicial district in
which the property is to be sold. ,

(d) If personal property to be sold is perishable, the notice of
sale shall bezpqstegffot a reasonable time, considering the character

and condition of the property.



(e) If personal property not described in subdivision (d) is to be
sold, the notice of sale shall be posted for not less than 10 days. WNot
less than 10 days before the salé, the notice shall be mailed to any
person who has requested notice pursuant to Section 702.290 and shall be
delivered personally to the judgment debtor of.méiled to the iudgment
debtor at the judgment debtor's business or residence address last known
to the judgment creditor or mailed to the judgmént debtor's attorney.

(£) If an interest in real property is to be soid, not ieés than 20
days before the date of sale, the notice of sale shall Ee ﬁosted (1) in
one public place in the city where the interest in the feal property 1s
to be s0ld, if it 15 to be soid in a city or, if not, then in one public
place in the judicial district in which the interest in the real prop-
erty is to be sold and (2} in some conspicuous place on the real prop-
erty. A copy of the'notice shall be published once a week for the same
period in a newspaper of general circulation published in the city in
which the real property or a part thereof is situated if any part
thereof 1s situated in a city, or, if not, then in a newspaper of
general circulation publishéd in the judicial district in which the real
property or a part thereof is situated. In case no newspaper of general
circulation is published in the c¢ity or judicial distﬁiﬁt,.é copy of the
notice shall be published for such time in the county in which the real
property or a part thereof is situated. Ngt lessrthaﬁ 20 days before
the date of sale, notice of the sale shall be mailéd to any person who
has requested notice pursuant to Section 702.290 and shall be delivered
personally to the judgment debtor or malled to the judgment debtor at
the judgment debtor's business or residence address last known to the
judgment creditor or malled to the judgment debtor's attorney. The term
"newspaper of general circulation” as used in this subdivision 1s defined
in Articie 1 {(commencing with Section 6000) of Chapter 1 of Division 7
of Title 1 of the Government Code. The term "judgment debtor” does not
include a trustor or mortgagor. |

_‘(g)‘In addition to the notice required by this section, the judg-
mépt creditor may advertise the sale In the classified or ofher adver—
fisingqsgction of a newspaper of general circulation-or other periodical
- publication. The expense of such advertising is as collectable as a
4cost of enforcing the judgment if the judgment debtor 1s notified of

such expense and consents thereto in writing.
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Comment. Subdivisions (a) to (f} of Section 703.5320 are the sane
in substance as the first three subdivisions of former Section 692.
Section 703.520 provides for notice to the judgment debtor except where
perishable property is to be sold. It should be noted, however, that
other persons may request pursuant to Section 702.290 that notice be
.sent to them.  The judgment creditor is responsible for supplying the
information to the lewying officer that is needed to comply with this
section. Section: 702,267, .

Subdivision (g} is new. It provides for the publication of ad-
vertisements concerning the sale of the property in other periodicals.
Such notice would be particularly appropriate where certain types of
property with a specialized market are to be sold, such as stémpé,
coins, and old and rare books. wHote that the éxpense of advertising in

this manner is a collectable cost under Section 1033.7.

. 15/111
-, § 703.530, ® Sale withoui notlce; defacing notice; Ilability

703.530. (a} A levying officer who sells property without glving
the notice prescribed by Section 703.520 1s liable to the judgment cred-
itor, the judgment debtor, and any person who has requested notice of
-sale pursuant to Sectlon 702,290 for the actual damages caused by the
fallure to give such notice.

{b) Any person who willfully takes down or defaces a notlce posted
pursuant to Section 703.520 before the sale announced by the notice or,
1f the judgment 1s satisfied hefore the announced sale, before the
satisfaction, shall forfeit to the county the sum of five hundred
dollars .($500). '

Comment. Subdivision (a) of Section 703.530 continues the levying
" officer's 1iability for actual damapes for failure to give‘propgr notice
" of gale provided by former Section 693. Subdivision {a) provides that

- the levying officer 1s liable to the judgmént creditor, the judgment
debtor, and any‘persbn who hasrrequested notice of sale, whereas former
Section 693 provided for liabilicy to the "aggrieved party.'” Except for
the addition of the party requesting notice of sale; this contlnues
prior law. See Sheehy v. Graves, 58 Cal. 449 (1831) (judgment creditor
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as apggrieved party}: Bellmer v. Blessington, 136 Cal. 3, &8 P, 111

(1902} {(judgment debtor as aggrieved party); Kelley' v. Deégmond, 63 Cal.

517 (1883} (purchaser at execution sale not aggrieved party). The
forfeiture of $100 by the levying officer to the agprieved party pro-
vided in former Sectiom 6%3 is not continued. o
Subdivision (b} continues the forfeiture provision for willfully
taking down or defacing a notice provided by former Section 693. How-
ever, subdivision (b) provides that 5580 1s forfelted to the county
where the notice was posted; former law was unclear concerning the
reciplent of the forfeited amount. See alse Fenal Code § £16 (criminal

penalty for defacing a legal notice).

15/112

§ 703.540, Time and place of sale; exhibition ©vf personalty; sale
of 1tems or parcels separately or together; directions
of judgment debtor

703.540. (a) Unless otherwise ordered by the court from which the

wrlt was issued, all sales of property shall be held in the county where
“the prbﬁerty or some part thereof is situated and shall be madéjat
atctibh, to the highest bidder, between the hours of nine in the morning
‘and five in the afternoon. _

(b} When the sale 1s of personal property capable of manual de-
livery, it shall be within view of those who attend the sale unless,
upon application of elther the judgment creditor or the judgment debtor,
the court from which the writ was issued orders otherwise.

{c) All property shall be sold seﬁarétély or in such_gfoﬁps or lots
as are likely to bring the highest price. o -_ _

(d) Notwithstaﬁdihg subdivision (c), the jﬁ&gment debtdr, 1f present
at the sale or,.if'nof present, by written dirgctiéns, may direct that
property be sold separately'or togétﬁér and ﬁéf direct the orderiin
which property éhall bé éoid, and the levying officer shall follow such
directions. ' - _

{e) After sufficient ﬁroperty has been sold to satisﬁy”the_gmount

' gtated in the writ, no more may be sold.



Comment. Section 703.540 is based on portions of the first para-
graph of former Sectiom 694. Subdivision (c) makes clear that all
property should be sold in the manner which will bring the best price,
whether this requires sale of separate items or parcels or sale en
magse, including personal and feal pfoperty together, such as, for

‘example, the”sale of a mofel Including land, improvements, and. fur-
nisﬁings: Vﬁlthdugh former Section 694 appeafed to require that real
proﬁerty be-sold in separate parcels, the cases Interpreting that section
suggested that sale en masse constitutes at most an Irregularity and
that the true test is whether separate sale would produce a higher
price. See 5 B. Witkin, California Procedure Enforcement of Judgment
_§ 80, at 3451 (24 ed. 1971). Subdivision {d), however, makes clear that

the judgment debtor has ultimate control and may not only direct the
order in which property may be sold but may also direct that property be
sold en masse, separately, or in such groups or parcels as the debtor
believes will bring the hiphest price. TUnlike former Section 694,

Sectlon 703.540(d) permits the judgment debtor to direct the manner of
"Sale by written instructions when he 1is not present. It should be noted
thaﬁ a price for property subject to redemptiﬁn under Article 5 (commencing
with Section 703.710) is required to be stated on the certificate of

sale regardless of whether such property is sold sepafately, or in lots,

or en masse. See Section 703.530.

15/113

§ 703.550. Postponement of sale

703.550. (a) The judgment debtor and judgment creditor tbgether
may request in writing that a sale be postpdned.tc an agreéd'day and
hour. The request shall be delivered to the levying officer conducting
the sale, and the levylng officer shall, by public declaration at the
time and place originally fixed for the sale, pcétbone the sale to the
day and hour fixed in the request.

{b) Notice of any additional postponements shall be given by public
declaration by the levying officer at the time and place last appointed

for the sale. Yo other notice of postponed sale need be-given.

Comment. Section 703.550 1s ﬁhe same in substance as the last
paragraph of former Section 694,
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15/114

§ 703,560, <Cash payment; exception
~ 703.560. (a) The purchaser at a sale shall pay cash or the equi-
valent of cash. S . o o -
" (b} Notwithstanding 5u5diviéion (a), the levying officer conducting
the sale shall “accept the amount of the bid of éljudgment creditcr as a
T credit ;n the judgment in lieu of a ‘cash paymént; In such a case, the
judgmeat ereditor shall pay any costs and fees of thejlévyiné officer in

cash or the equivalent of cash.

_ Comment. Section 703.560 had no statutory counterpart under former
law sut éeneraily continues the former practice. Subdivision {a) states
the general rule that payment must be in cash. See Kelley v. Barnet, 24
Cal. App. ll?, 140 P. 605 (1914). TUHowever, .a certified check or cash-

ler's check should be accepted as the equivalent of cash. See Marshal's
Manual_of Procedure § 423.4 (J. Yatarazzo ed. n.d.}. 8ee also Cal.
State Sheriffs' Ass'n, Civil Procedural *anual § 10.39 (1969).
| Subdivision (h) states én_important exception to subdivision (a).
The judgmgn: creditor may, of course, Lid at the auction and, under
subdivisioﬁ {b), use the judgment as a credit to pay all or a portion of
the bid where the judpment creditor is the hiph bidder. However, the
jﬁdgﬁent ereditor must pay in cash the proper costs and fees of the
officer conducting the sale. The basic exception. recognlzes . that a
transfer of cash back and forth between the }judgment creditor and the
levylng officer can be disﬁensed with, but the rule extends only so far
as the reason for the rule. Since the levying officer_must be_paid for
his efforts before the jﬁdgﬁeﬁt-is satisfied, therjudgment crédifor nust
pay the levying officer's costs aﬁd fees in cash. It should be noted
‘that, under sﬁbdivision {b), tﬁé levying-ﬁffice; must‘acéept the judgment
as'é-créditg-dnder fofmer law, the levying qﬁficer apparently had the
discretion to refuse this manner of paymenﬁ‘an&'require cash payment.

See Mitchell v. Alpha Hardware & Supply Co., 7 Cal. App.2d 52, 45 P.2d

442 (1935); Kelley v. Barnet, supra.
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15/115
§ 703.570. Persons ineligible to purchase

703.57C. HReither the levying officer holding the sale nor a deputy
may be a purchaser or be interested in any purchase at a sale.
Comment. Section 703.570 is the same in substance as the third

sentence of former Section 694.

15/116
§ 703.580. ‘lonpayment of bid: resale; recovery from defaulting bidder

703.580. ({(a) 1f a bldder refuses to pay the amount bid for prop-

erty struck off to such -bidder at a sale, at the request of the judgment

creditor, the levying officer shall sell thé property either immediately
to the next highest bidder who pays the amount bid by such bldder or to

the highest bidder at a new sale which satisfies the requirements of

notice and time and place provided by this article. Resale is a prerequisite

to recovery pursuant to subdivision (h).
{b) Where the high bidder refuses to pay the amount bid;'either the
judgment creditor or the judgment debtor may recover the amount of any

loss, the costs of resale, and attorney's fees reasonably incurred in

pursuing such recovery, from the high bidder in an actiom in any court

of competent jursidiction.

Commenf. Séction 703.580 1is defived from former Section £95. See
Bell EL_Redwiﬁe, 98 Cal. App.'?Bﬁ, 27?‘P. 1350 (1929) {officer mus £

resell property}. However, subdivision (a)_now permits elther immediate
sale, if possible, to the neﬁt highest bidder who pays the amount bid or
resale at a new salé which sétisfies the reqpirements of notice and time
and place as pfoviaed in thé‘ﬁreceding sectlons of this article. Sale
to the next highest bidder or a higﬁ-bidder at a‘néﬁ sale is a prerequi-
site to suit agéinst a‘refusing bidder. Subdiviéion-(b) makes clear
that either the judgmént creditor or the judgment debtor is specifically
authorized to pursue the-refusing bidder-difectly for the l1oss occa-
sioned by the latter's refusal. Cf, Meherin E; Saunders, 131 Cal. 681,
689-691, 63 P. 1084, __ ~ _ (1901) (judgment debtor can recover from

purchaser at sale who fails to pay amount bid). Former Section 695
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¥ provided for an action by the levying officer only. The loss caused now
specifically includes the costs of resale and the attorneyv's fees incurred

in pursuing the recovery under this sectionm.

157117
" § 703.590. YNonpayment of bld; rejection of subsequent bids of default-
ing bidder on resale . : ‘

703.590. Where a bidder refuses to pay the amount bid for property
struck off to the bildder at a sale, the levying officer may, in the
levying officer's discretion, thereafter reject any subsequent bid of

the bidder on the resale of such property.

Comment. Section 703.590 is the same in substance as former Sec-
tion 696. Section 703.590 makes clear that the lewying officer's dis-
¢cretion to reject subsequent bids of a defaulting bidder does not extend

"to rejection of blds on other property.

15/118
§ 703.600. XNonpayment of bid; resale; liability of officer
703.600. Hothing in Sections 703.580 and 703.590 makes the levying

officer who conducts a sale liable for any more than the amount bid by

the subsequent purchaser,

Comment. Section 703.600 is hased on former Section 697.

15/119

§ 703.610. Personal property capable of manual delivery; delivery;
\ - certificate of sale : :

703.610. = {a) When the purchaser of personal property pays the pur-
. chase money, the levying officer making the sale shall deliver any of
the property capable of manuwal delivery to the purchaser or, pursuant to
a court order, assist the purchaser in obtaining possession of the
property .and shall execute and deliver a certificate of sale to the
purchaser.

..{b} The certificate of sale conveys to the purchaser the interest
of the judgment debtor in the personal property'on, or at any time
after, the day the writ of execution or the writ of atta;hmeﬁtfwas

levied lor judgment for the sale of personal property was entered].
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Comment. Sectlon 703.510 is based on former Sections 698 anu 699,
However, Sectlon 703.610 requires the officer to deliver a certificate
of sale whether or not the purchaser so requests. As to real property,
‘see Section 703.620. TUnder subdivision (h), the interest of the judp-
ment debtor which is transferred to the purchaser includes the right of
immediate possession. In some cases, a writ of éossession, or a writ of
reétitutioﬁ; méy be treated as a writ of execution. See Sections

708,130, 708.160, 709.130.

15/120
5 703.620. Real property; certificate of sale

703.620. -{a) When the purchaser of an interest 1n real property
pays the purchase money, the levying officer making the sale shall exe-
cute and deliver to the purchaser a certificate of sale and shall record
a duplicate of the certificate in the office of the recorder of the
county.

(b} Except as otherwise provided by Article 5 (commencing with Sec-
tion 703.710), the certificate of sale conveys to the purchaser the
interest which the judement debtor had in the real property on, or at
any time after, the day the writ of execution or wrlt of attachment was
levied and, if the judgment is a tien upon the real property, the interast
which the debtor had on, or at any time after, the day the judgment

became a lien on the real property.

Comment. Section 703.620 continues the former law. Subdivision
(2} continues a portion of the third sentence of subdivision (a) of
former Sectidh'?ﬂﬂa. As to phe contents of the certificate of sale, see
‘Seetion 703.630. Subdi@iéibﬁ (k) tontinuesrthe substance of former
‘ Section ?GO. Subdiv;sion {b} makes clear tha; the sélé on execution
" conveys the interest ﬁhiéh the judgment debtor.has_on the date of lewvy
or date thﬁt the 1udgment became a lien and any Interest thafrthe
judgment debtor thereafter acquires up to the date of sale (assuming the
lien'haé“been maintained thfoughoﬁt such period}. See Henyon v. Quinn,

41 Cal. 325 (1871): Frink v. Roe, 70 Cal. 296, 11 P. 820 (1886). The

introducﬁbry clause to subdivision (b} recognizes that the purchaser's

title may be defeasible, i.e., may be subject to redémption, and that,
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in such case, the judgment debtor may be entitled to remain in pos—
session during the redemption period. See Article 5 (commencing with
Section 703.710). 1In some cases, a wrilt of possession or a writ of
restitution may be treated as a writ of execution. See Sections 708,130,

708,160, 709,130,

I5/121
§ 703.630, Certificate of sale; form

703.630, The certificate of sale shall identify the judgment under

which the sale was made and shall contalin the following: '
-{a) A description of the property sold.

{b} The price paid for the property. Vhere property is sold in
proups or lots pursuant to Section 703.540, the priece paild for the
entire group or lot may be stated, except that the price of property
that is subject to the right of redemption shall be separately stated.
Where the property iIs not sold in groups or lots, the pfice paid for
each item or parcel of property shall be separately stated.

{c) Where the property 1s subject to the right of redemption, a

statement to that effect.

Comment. Section 703.630 generalizes the requirements for the cer-
tificate of sale provided by subdivision {a} of former Section 700a
which provided only for a certificate of sale of real property. Sub-
division (b) retains the aspect inherent in former law that the price of
property subject to the right‘of'redemptiqn be‘séparately stdted. This
provision_facilitates redemption which requires deposit of_the price

pald for ﬁhe property at the sale. Séé Section 703.750(a}(l)}.

154122
§ 703.640. Disposition of proceeds from sale

703.640, ({(a) Following the sale, the proceeds of the sale shall be
- applied in the followlng order of.pridiity:

(1) To the levying offlcer or.to the judgment creditor fér the
reimbursement of any costs iné&rred in eﬁéCuting the writruﬁdér'which

sale was made or in making the sale.
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{2) To the seller or holder of a purchase money security Ilnterest
in the property sold; _

{3) Te the holder of any lien or encumbrance, other ;haﬁ éne de—
scribed in paragraph (2), which is prior to the lien under.which the
sale was made, -

(4) To the judgment debtor or other exemption claimant in an amount
equal to exemptions under Sections [listed here will be sections under
which the debtor is entitled to a certain minimunm dollar amouynt ) where
the property is subject to such exemptidnsl '

| (5) To the judgment creditor.

(68) To the holder of any llen or encumbrance which 1is subsequent to
the lien under which the sale was made 1f the lien orrencumbrance is to
‘be pald. |

(?) To the judgment debtor or other exemption claimant.

(b) Motwithstanding subdivision (a), the levying officer making the
sale 1s not liable for failing to distribute the proceeds to any third
person who has not made 3 clalm therefor pursuant to Chapter 6 {commenc-
ing with Section ?06.110) or whose interest 1is not evidenced by a notice

of levy served upon the ievying officer,

Comment. Section 703.540 is derived from prior law. [t 1s based
in part on former Section 689c, the second paragraph of former Section

£90.2, and porﬁions of formsr Section 691,

15/123

§ 703.650. Sale set aside, recovery of price and interest; revival of
’ ' judgment
703.650, (a) If a sale is set aside bécause the judgment on which

it was based 1s reversed or discharged, the purchaser or a successor in
interest of the purchaser may recover the price paid, with interest,

from the judgment creditor. A judgment for this purpose may be entered
against the judgment creditor and in favor of the purchaser or a sSuccessor
in interest of the purchaser by the court which issued the writ under
which the sale was made on motion of the purchaser or the successor in

interest and  after notice to the judgment creditor.
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(b)Y If a sale is set aslde because of irrepularities in the proceed-
ings concerning the sale or because the property sold was not subject to
execution and sale [or was exempt without making a claim}, the purchaser
or a successor in interest of the purchaser may recover the price paid,
with iﬁterest, from either the judgment:creditor or the judgment debtor.
To recover from the judgment debéor, the pﬁfchaser may have the judgment
revived in tﬁe purchaser's name as provided in subdivision (c)}. Uhere
the purchaser recovers any amount from the judgment crediter pursuant to
this subdivision, the judgment creditor may have the judgment revived as
provided in subdivision (¢} to recover the amount paid to the purchaser,
with interest, from the Jjudgment debtor.

{c) After notice to the parties te the action, and on motion of a
person authorized by subdivision (b}, the court from which the writ was
issued under which the sale was made shall revive the original judgment
in the name of such person for the amount which such person is entitled
to recover from the judgment debtor. The revived judgment has the same
force and effect as would an original judgment made on the date of

revival.

Comment. Section 703.650 is bascd on former Sectionm 708. Subdi~
vision {a) of Section 703.6530 appliies where real or personal property
was sold whereas the first sentence of former Section 708 referred only
to sales of real property. Under former Section 708, a third person who
purchased at an execution sale which was later set aside because, for
example, the property attempted to he sold was exempt or belonged to a
person other than the judgment debtor was authorized to pursue only the
judgment debtor for his recovery. This was unfair since the judgment
debtor may be unable to satisfy a judgment: hence, subdivigion {(b) in
these circumstances permits the third person purchaser to recover from
either the judgment debtor or the judgment creditor. Recovery from the
judgment creditor restores the original parties to the relative posi-
tions they were in before the execution sale, and the judgment creditor
is therefore authorized to pursue the judgment debtor afresh. The time
for enforcing a judgment under this section runs pursuant to Sections
702,170 and 702,180 from the time the judgment is entered; 1t does not

run from the time the original judpgment was entered.
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157124
5 703.660. Absolute sales

703.660. Sales of personal property and of leasehold estates with

miexpired terms of less than two years are absolute.

Comment. Section 703.660 continues the substance of the first
sentence of subdivision (a} of former Section ?UGa..‘See'Article 5
(commencing with Section 703.710) (redemption of real property from

sale).
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4057926

Article 5. Redemption

§ 703.710. Property subject to redemption

703.710. Except as provided by Section 568.5, real property, other
than a2 leasehold estate with an unexpired term of'lesélthan two years,
sold as provided in Article 4 (commencing with Section 703.510), is
subject to the rfghf of redemption aslpfovided inhthis'afticie.

Comment. Section 703.710 continues the substance ofrﬁrior law con-
cerning the property that is subject to redemption. See the first two
sentences of subdivision {(a) of former Sectlon 700a and the last sen-
tence of Sectlon 568.5 (sales by receiver pursuant to procedure for exe-
cution sales are final when confirmed by the court). It should be
noted, however, that the procedures for redemption provided by this
article depart significantly fromrthe former law. The sales procedures
of Article 4, and hence the right of redemption,_apply where property is
Sold pursuant to an order issued after an examination {Section 705.160),
a judgment 1in a creditor's suit (Section 705.250), or a writ of enforce-
ment 1ssued to enforce a judgment for the séle_of real property (Scction
710.110 et seq.). Fnactment of this article is not intended to elimi-
nate the equltable right of redemptlon. See Webb v, Vercoe, 201 Cal.
754, 760-765, 258 P. 1099, -  (1927); Smith v. Kessler, 43 Cal.
App.3d 26, 31, 117 Cal. Rptr. 470, _ (1974).

. 405/843
§ 703.720. Elimination of liens by sale ,
703.720. (a) Whether or not the property is redeemed, nelther the

lien on which the property is sold nor any other lien subordinate to
that on which the property is sold continues in effect after the sale.
(b} If a lien has been extinguished pursuéﬁt‘to subdivision (a),
the property which was subject to the extinguiéhea lien may not be
applied to the satisfaction of the claim or judgment which permitted the

creation of the lien.



Comment., Sectlon 703,720 is new. By preserving only liens that
are superior to the lien on which the property is sold, subdivision (a)
encourages the judgment creditor and subordinate lienholders to protect
their interests by looking to the property sold. This should increase
7 the likelihood that the preperty will be sold at a price nearer its fair
market value. This section changes the prior rule that liens subordi-
nate to that under which the sale was held reattach upon redemption by

the judgment debtor or his successor In interest. See Call v. Thunderbird

Mortgage Co., 58 Cal.2d 542, 548, 375 P.2d 169, . 25 Cal. Rptr. 265,

L (1962}. This section élso changes tﬁe‘priér rule that upon redemp-
tion by the judgment debtor the 4udgﬁent lien under which the property
was sold reattacheb for the amount of the deficiency. See EQEEE V.
Hall, 250 Cal. App.2d 25, 29, 58 Cal. Rper. 70, __ (1967).

Subdivision:(h) mékes clear that, once a lien is extingulshed, a
lien m§y>not'be cfeaiedloﬁ the saﬁe property to enforce the same claim
Or'juﬁgmenf.' Hence, a judgment creditor whose ]udgment lien is ex-
tinguished purSuant to subdivision {a) may not again record the judgment
to create a lien on the same property, nor can the judgment creditor

‘obtailn an execution lien by levy of a2 writ of execution thereon.

406/ 158
§ 703.730. Persons entitled to redeem

703.730. Property sold subject to the right of redemption may be
redeemed only by the judgment debtor or the successor 1n interest of the
judpment debtor. For the purpose of this article, the purchaser at the
sale under Article 4 (commencing with %ection ?03 510} is not a successor

in interest.

Comment. . Section 703.730 changes the fermer law by restricting the
righ; of redempticn to the judgment debtor and:any successor in in-
terest. See former Section 70l. Successors in interest may include a
new owner wha purchased the property from the judgment debtor after a
Judgment lien was acquired but before the sale, -an assignee after the
sale of the debtor's right of redemption as part of a transfer of the
debtor's reversionary interest, a trustee n bankruptcy, or a junlor
lienholder who has acquired the judgment debtor's interest in the prop-
erty through a prior foracloéure. The last sentence makes clear that 1t
does not include the purchaser at a sale under this chapter.

3~33



. . 406/130
§ 703.740. Hotice of right of redemption; liability of officer

703.740. Vhere property is sold subject to the right of redemption,
the levying officer who conductad the sale shall, promptly after the
sale, give the judgment dehtor written notice of the right of redewmption

. by mail or by personal service.

“Comment. Section 703.740 1s based on the first sentence of sub-

division (b} of former Section 700a.’

4067128
r

§ 703.750. Deposit of redemption price; time for deposit
703.750. (a) Within 90 days after the date the certificate of sale

is recorded putsuant to Section 703.520, a person who seeks to redeem
property shall deposit the redemption price with the levylng officer who
conducted the sale. The redemption price is comprised of the following
amounts :

{1) The purchase price at the sale.

(2) The amount of any assessments or taxes and reasonable amounts
for fire insurance, maintenance, upkeep, and repair of improvements on
the real property.

(3} Any amount pald by the purchaser on a prioer obligation secured
by the property to the extent that the payment was necessary for the
protection of the purchaser's interest.

{4) Interest on the amounts ‘described in paragraphs (1}, (2), and
{3) at the legal rate from the time such amount was paid until the date
the deposit is made.

{b) Rents and profits from the property paid to the purchaser or
the value of the use and occupation of the property to the purchaser may

be set off against the redemption price.

Comment. Subdivision (a) of Section 703.750 continues the sub-
stance of the first paragraph of former Section 702 with severdl changes.
The redemption period under this section Is 30 days whereas under former
law 1t was 12 months. The redewmption price must be deposited with the
levying officer; formerly the judgment debtor or redemptioner could pay

the redemption price directly to the purchaser or earlier redemptioner.
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See former Sections 702-704. Under paragraph (4} of subdivision {(a),
“interest on the amounts comprising the redemption price is at the lepal
rate {seven percent per year} whereas It was two-thirds of one percent
per month In the case of redemption from the purchaser under former Sec-

tion 702.
Subdivision (h):ig derived from the second senteunce of former Sec-
tion 707 pertaining to rents and profite and codifies the rule in House

v, Lala, 214 Cal. App.2d 238, 245-246, 2% Cal. Rptr. 450, - (1963},

pertaining to the;value to the purchaser of the use éf thg premises. If
these amounts are not set off, they'may he-recovered as provided in Sec~
tion 703.790.

If there is a dispute about the redemption price, the deposit is
made witﬁ the court clerk, not the levying officer, and the‘redemption

period is extended. Saction 703.770.

405/849

§ 703.7690. Evidence of interest of successor in interest

703.760. 1f a successor in iaterest to the judgment debtor redeems
the property, the successor in interest shall, at the time the deposit
is made pursuant tc Section 703.750, file with the levying officer a
'Eertified c0p§ of the judgment under which the right to redeém is
claimed or of a recorded comveyance, or a copy of an aséignment or any
oﬁﬂer evidence”of the intevest, verified by an affidavit of the succes-

sor in interest or of a subscribing witness thereto.

. Comment. Section 703.760 is derived from portions of former Sec-

tion 705 which was applicable to redemptioners.

404/338

§ 703.770. Disapreement on redemption price; summary proceeding

703.770. {(a) If the purchaser and the person Seeklng to redeem the
property disapgree as to whether any amount is properly 1nc1uded in the
redemption price or whether any amount is prope;ly séfroff against the
redemption price, the person-éeeking ta redeem shall, within the time
prbvided by Secfioﬁ 703.750, file a petition for am order determining

the redemption price with the court from which the writ was issued under
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which the property was sold. At the tine the netition is filed, the
petitioner shall deposit the undisputed amount of the redemption price
‘with the levying offlcer, if deposit has not previously been made, and
give written notice to the levying officer of the filiﬁg of the peti-
tion.‘ . |  .-‘ B

(t) The petition for an order de;g:miﬁing the redemption price
shall be in writing and shall épecificailf-set forth the amounts de-
manded to mhich the person seeking to radeem objects and the Teason
therefor, and the amounts set off to which the purchaser objects and the
justification for such setroff. ) _

{c) The clerk shall immediately fix the date for the hearing on the
petition which shall be not Jess than five nor more than 10 days after
the date the petition is filed. .

{(d) Hot 1ater than two days beFore the date set for the “hearing,
the person seeking to redeem the property shall serve on the purchaser
a copy of the petition together with a notice of the time and place of
the hearing.

{e) At the hearing on the pétitian, the couft éhall determine the
amount required to redeem the property and make an order to that effect.
The determination shall be made upon affidavit or évidence satlsfactory
to the court.

(f) If an amount in addltlon to thnt dep051ted w1th the levying
of ficer is required to redeem *ha pronerty, the persen seeking to redeem
shall, within five days of the issuance of the order, pay such addition-

al amount to the levying officer.

Comment. Section 703.770 1s devived from the second paragraph of
tormer Sectiom 702 but makes several modifications of the former pro-
cedure made necessary by the provision for cifsetting certain amounts
under Section 703.750(h) and the elimination of the optlon-of paying the
redemption price directly to the purchaser. GSee Section 703.750 and
Comment thereto. Under Section 703.770, the redemption price is depos-
ited Qith'the levfing officer just aé vnder Section 703.750, whereas,
under former Section 702, the deposit was made with the clerk in the
case of a disagreement. Hotiée of fhe filing of the petition must be
glven to the lewvying cofficer to prevent issuance of a deed of sale under

Section 703.780 ar the expiratrion of the rademption period.
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4005 /845

§ 703.780. Issuance of deed of sale or certificate of redemption:
tender of deposit . ~

703.780. (a) As used in this section and dn Section 703.790, the
"redemption period" means the 90-day perlod commencing with the record-
ing of the certificate of sale.

fh} If uo deposlt is made pursuant to Section 703,750 or subdivi-
sion (a) of Section 703.770 before the expiration of the redemptien
period, or 1f no additional deposit 1is made pursuant to subdivision {(f)
'qf Section 703.770 before the expiration of the time thereln provided,
the levying officer who conducted the sale shall forthwith execute and
deliver a deed of sale to the purchaser.

~ {c) If the person seeking to redeem deposits the redemption price
pursuant to Section 703.7530 or 703.770 during the redemption period, the
levying officer who conducted the sale shall tender the deposit to the
,:_purchaser. If the tender is accepted by the purchaser or 1f the tender
_ig of the redgmptiqn price determined by court order, the levying of-~
ficer shall forthwith execute and deliver a certificate of redemption to
the perscon seeking to redeem and shall Iimmediately thereafter trecord a
duplicate of the certificate in the office of the recorder of the county
Where Fhe property is located..
7 (d} Tender of the redemption price determined by court order or
agreed upon by the purchaser and the person seeking to redeem the prop-
erty is equivalent to payment. If the tender by the levying officer of
such:amount is refuysed, the amount tendered shall be deposited with the
county t;easgre:_of_the county where the property is located, payable to
thé érder of the purchaser.

(e) Except as otherwise prpvided by Section 703.720, upon redemp-
tibﬁ-the éffect'df fhe sale 1s terminated and the judgment debtor or the
Successor in interest of the judgment debtor 1s restored to the estate
" sold at the sale.

_ Comment. Section 703.780 1is new. If no redemptlon takes place
within the time permitted by Section 703.750 or as extended by Section
J705.770(f), subdivision (b) requires the officer who conducted the sale
to issue a deed to the purchaser. If the property is redeemed, sub-

division (¢) requires the officer to tender the deposit to the purchaser
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and issue a certificate of redemption if the tender is aﬁcepted or is in
the amount of the redemption price as determined by the'court under
Section 703.770. This differs from former law in seveféi respects.
Formerly, redemption could take place without going through the levying
officer, although written notice of redemption was required to be given
to the levying officer and recorded. See the third paragraph of former
Section 703 and former Section 704. TFornerly, where the judgment debtor
reedeemed, the person receiving payment issued and recorded a certificate
of redemption. See the sixth paragraph of former Sectiom 703. The last
redemptioner was formerly Tentitled to a sheriff’'s deed.” See the
fourth paragraph of former Section 703,

Tite first sentence of subdivison {4) continues the former rule that
tender was payment specifically applicable where the judgment was pay-
able in a specified kind of money. See the last clause of the last
sentence of former Section 704. However, under subdivision (d), tender
is mot equivalent to payment where the parties disapgree on the redemp-
tion price and the price has not been determined b?'a court order. The
second sentence of subdivislion (d) is new. |

Subdivision (2) continues the substance of thé‘laét santence of the

fifth paragraph of former Section 703, with the exception noted.

4456

§ 703.790. Possession during redemption period; rents and profits;
entry of purchaser; waste

?03.?30. (a) From the time of the sale until a redemption, the
purchaser 1is entitled_to recelve from the person in possession, the
rents and profits from the property or the value of the use and oc~-
cupation thereof. .

(b) Hotwithstanding subdivision.{a), the purchaser is liable to the
person who redeems for any rents or profits which have been ‘received by
a purchaser pursuant to subdivision (a). The person who redeems may
demand In writing a written and verified statement of the reunts and
profits received.

{c) The purchaser, from the time of sale until redemption, 1is en-

titled to enter the property during reasonable hours to repair and
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maintain the premises and is entitled to an order restraining waste on
the property from the court which 1ssued the writ upon which the sale
was based. Such order may be granted with or without notice In the

digscretion of the court.

Comment . Secfion 703.790 is based on former Sectioms 706 and 707
and the second sentence 6f the first péfagraph of former Section 702.
The importance of these provisions is, however, significgntly reduced
since the judgment debtor (or successor Iin interest) is generally en-
titled to remain in possession of the property only for a period of 99

days after the sale. Under former law, the period of possession was one

year._'First Hational Trust & Savings Bank v. Staley, 219 Cal. 225, 25
P.2d 982 (1933}). Of course, if there is é_tenant on the property under
a lease wﬁich preceded the lien under which the propertv was sold, the
purchaser at the sale acquires only the lessor's reversionary interest
and fight to rents, anﬁ the;tenant may remaln in possession during the
-rterm of the lease. Ho&évé;,'the purchaser 1s entitled to receive the
rents from the property or the reasonable value of the use of the
property. Such amounts are a credit on the redemptioﬁ ﬁrice or may be
recovered afterlredemption as provided in subdivision (b}. If the
purchasér is in possession of the property between the time of the sale
and the redemption, the person who redeems is entitled to receive the
reasonable value of ﬁﬁe occupation and use of the property. House v.
Lala, 214 Cal. App.2d 238, 245-246, 29 Cal. Rptr. 450,  ~  (1963)-

Christensen v. Forst, 153 Cal. App.2d 465, 471-472, 314 P.2d 746, -

_(1957). The provisions of former Section 707 extending the redemp-
‘tion period pending the determination of rents and profits are not
continued, Former Section:?ﬂ? provided a special procedure to resolwve
disputes concerning the existence and amount of a similar credit but
provided for ultimate resort to an actlon for an accounting. Under this
artlcle, rents and profits which are not set off pursuant to Section
- 703.750(b) or determined pursuant to Section 703.770 may be recovered in
an actien.

Subdivision (c¢) is derived from former Section 706 and the second

sentence of farmer Section 702. The determination of what constitutes
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waste is no lonper specified in the statute, This determination should
be made by a court in light of the facts of the case. The person in

possession may be liable for waste. Cf. Section 732 (liability of ten-
ant for waste): American Savings & Loan Association v. Leeds, A8 Cal.2d

611, 614 n.2, 440 P.2d 933, n.?, 68 Cal, Rptr. 453, n.2 (1968),
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15/345
CHAPTER 4. WAGE CARNISHMENT

Note. Wage garnishment 1s the subject of a separate recommendation

and will eventually comprise Chapter 4. If the Recommendation Relating

to Hape Garnishment does not pass, existing law will be revised to fit

into Chapter 4.



30/682
CHAPTER 5. SUPPLEMENTARY PROCEDURES FOR THE
ENFORCEMENT OF A MONEY JUDGMENT

Comment. Chapter 5 makes avallable to the judgment creditor a
variety of procedures for the enforcement of a money judgment. It is
anticipated that the writ of execution will remain the primary enforce-
ment tool. In gome clrcumstances, however, execution operates in a less
than satisfactory way and sometimes it 18 not effective at all, making
resort to supplementary procedures necegsary tc satisfy the money
judgment. Article 1 continues the substance of former Sections 714-715,
717-722, and 723 relating to the examination of the judgment debtor and
the examination of a third person indebted to the judgment debtor.
Article 2 autheorizes the judgment creditor to bring sult against third
persons indebted to or in possession of property belonging to the judgment
debtor. Article 3 provides for the appointment of a receiver to aid in
the enforcement and satisfaction of a judgment. Article 4 provides a
procedure for collection of money judgments where the judgment debtor is
a8 creditor of a public entity. Article 5 provides for charging orders
against the interest of a debtor-partner in partnership property.

Article 6 provides for a lien on a cause of action and Judgment. Article
7 provides for assignment of assets which are not subject to levy, i.e.,
patents, copyrighta, trademarks, and most wages under the control of the

federal government.



30/683
Article 1, Interrogatories to Judgment Debtor; Examination

of Judgment Debtor, Third Person Indebted to

Judgment Debtor, and Additional Witnesses

§ 705.110. Written interrogatories to judgment debtor

705.110.: (a) The judgment creditor may propound written interroga-
tories to a judgment debtor represented by counsel in the manner set
forth in Section 2030. The judgment debtor shall answer the interroga-
tories in the same manner and within the same time as provided by Sec-
tion 2030. _ _

£b) If, within the preceding 120 days, the judgment creditor has
served interrcgatories or the judgment debtor has been examined pursuant
to this article, the judgment creditor may not serve interrogatories and
the judgment debtor is not required to respond to interrogatorles.

{c¢) Interrogatorles served pursuant to this section may be en~
forced, to the extent practicable, in the same manner as interrogatories

in a ¢ivil action.

Lomment, . Section 705,110 supersedes former Sectiom 714.5. Sub-
division (a) is.the same in substance as the first sentence of former
Section 714.5. Subdivision (b) makes clear that the interrogatory pro-
cedure may not be used if interrogatories have been served or an examl-
nation under Section 705.120 held within the preceding 120 days. See
Section 705.120{b}(2) (examination may be ordered on the grounds that
the debtor unjustly refuses to apply property to the satisfaction of the
judgment despite the norwal 120-day rule). Subdivision (b) thus re-
solves the apparent conflict between the last two sentences of former
Section 714.5 which provided that the interrogatory procedurg“gould be
used "'in conjunction with" the examination procedure and alab fhat the
}udgment debtor could not be required to respond to}intétrogatories
"more frequently thau ouce in any four-month period or within any four-
month period during which he has been subject to an examination." The
former four-month period has bean changed_tc 120 days which 18 approximately
the same length of time but 1s more precise. Subdivision (¢) is the

game In substance as the third sentence of former Section 7l&,5.
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045/200
§ 705.120. Examipnation of judgment debtor

705,120, {a) A judgment creditor may apply for an order from the
court requiring the judgment debtor to appear before the court at a time
and place specifled in the order and answer concerning the judgment
debtor's property.

{(b) The court ghall jssue the order provided in subdivision (a) 1f
elther of the following conditions 13 satisfied:

(1) The judgment creditor has not caused the judgment debtor to be
examined concerning the judgment debtor's property and has not served

written interrogatories on the Jjudgment debtor pursuant to Section
©705.110 during the preceding 120 days.

(2) The judgment creditor shows by affidavit or otherwise to the
-satisfaction of the court that the judgment debtor has property which
the judgment debtor unjustly refuses to apply toward the satisfaction of
the judgment. The affidavit in support of this showlng may be based on
the affiant's {nformation and belief.

(c) An order made pursuant to subdivision (a) shall contain the
following statement in boldface type: '"Fallure to appear may subject

the party served to arrest and punishment for comtempt of court."

Comment. Section 705.120 is derived from former Sections 714 and
715. The judgment creditor may apply for an order for examination at
any time that the requirements of subdivision (b) can be satisfied so
long as the judgment is enforceable under the provisions of Sections
702.170, 702,180, and 702,190.

Subdivision (b) makes clear that the order for an examination of
the judgment debtor may be obtailned every 120 days or more frequently 1if
there is a showlnp of a special need for the order. It should be noted
thar the service of written interrogatorles on the judgment debtor
pursuant to Section 705.110 has the same effect of precluding an exami-
nation under the 120-day rule except as provided in subdivision (b){2).
The scope of an examination may be the same whether the order 1s issued
on the grounds stated in subdivision (b)({1} or (b){(2). Former Section
715 required a writ of execution to be issued before applyling for an
order based on the judgment debtor's refusal to apply property to the
satisfaction of the judgment and apparently limited the scope of the
examination to such property.
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Subdivision (c) continues the third paragraph of former Section
714.

Service of the order for an examination under this section or
Section 705.130 creates a llen on any property discovered thereby and
ordered to be applied to the satisfactlon of the judgment. See Canfield
v. Security-First National Bank, 13 Cal.zd 1, 28-30, B7 P.,2d 830, _ -

(1939); Nordstrom v. Corona City Water Co., 155 Cal. 205; 212-213,
100 P, 242, - (1909). Although Section 705.120 no longer specifically

so provides, an drdef requlring a judgment debtor to appear for an
examination may stilf be issued against any one or more of several
ju&gmeht'debtors. Section 705.190 continues the authority of the court
to appﬁint a8 referee to conduct the examlnation provided in former
Sections 714 and 715. The authority of the court to order the applica-
tion of the property of the judgment debtor to the satisfaction of the
judgment is continued ia Section 705.160. The provision for an affida-

viéuon information and belief codifies thé result in Tucker v. Fontes,
70 Cal. App.2d 768, 161 P.2d 697 (1945). - '

045/202
§ 705.130. Examination of debtor of judgment debtor

- 705.130. {a) Upon proof by affidavit or otherwise to the satis-
faction of the court that any person has property of the judgment debtor
or 18 in indebted to the judgment debtor in an amount not less than two
hundred fifty dollars ($250), the court may issue an order requiring
such person to appear before the court at a time and place specified in
the order and answer concerning the property or indebtedness. The
affidavit in support of thils showing may be based on the affiant’s
information and belief.

(b) The court clerk shall send notice of the time and place of the
examination to the judgment debtor at an address to be provided by the
judgment creditor.

{c) An order made pursuant to subdivision (a} shall contain the
following statement 1n boldface type: "Failure to appear may subjlect

the party served to arrest and punishment for contempt of court.'



(d) An order made pursuant to subdivision {(a) is not effective
unless, at the time it 1s served on the person alleged to have property
of jhdgment debtor or to be indebted to the judgment debtor, the person
serving the order tenders to the person alleged to have property of the
judgment debtor or to be indebted to the judgment debtor mileage fees in
the amount of twenty cents ($0.20) per mile necessary to be traveled,
‘one way, from such person's residence to the place of examination. Such

mileage fees are an ltem of costs chargeable to the judgment debtor.
The court may, pursuant to Sectlon 705.160, order the application of any
nonexempt property of the judgment debtor to the satisfaction of such
costs. o

{e) The spouse of a judgment debtor, to the extent provided by
Sections 970 and 971 of the Evidence Code, may not be required to
testify purSuaﬁt to this.section if there has not been a waiver of the

privilege 1in the action glving rise to the judgment.

Comment. Section 705.130 supersedes former Section 717. Subdivi-
sion (a) of Section 705,130 provides for the issuance of an order for
the examination of the debtor of a judgment debtor or a person holding
property of the judgment debtor. The minimum amount of indebtedness
required before an examiﬁation order may issue has been raised from $50
to $250 to reflect change in the value of the dollar since this proce-
dure was orlginally enactéd. The requirement of the first sentence of
former Section 717 that a writ of executlon be first 1ssued agalnst the
property of the Judgment debtor has not been continued. An order may be
sought under this section whenever the judgment is enforceable. See
Sections 702.170-702.190. o

Subdivision (b) 1s new. Subdivision (c} continues the third para-
graph of former Section 717. Subdivision (d) continues the provisions
of the second paragraph of former Section 717.1; however, the amount of
the mileage fee has been made consistent with that forrwitngsses gener-
ally. See Govt. Code § 68093. Subdivision (e) contlnues the second
sentence of the first paragraph of former Section 717.

It should be noted that service of the order for an examination
under this section creates a lien on property that 1s discovered and

ordered to be applied to the satisfaction of the judgment at the examination
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or in a later creditor's sult under Sectionms 705.210-705.270. See Canfield
¥. Security-First National Bank, 13 Cal.2d 1, 28-30, 87 P.2d 830, __
(1939); Nordstrom v. Corona City Water Co., 155 Cal. 206, 212-213, 100

P. 242, - (1909).

For provislens concerning examination by referees, see Section
705.190. The manner of .appearance where a corporation 1s indebted to or
holds property of a judgment dzbtor is prescribed in Sectlon 705, 180.
Where the debtor of the judgnent debtor is a public .entity, the judgment
creditor must follow the procedures set forth in Article 4 (commencing
with Section 705.410).

404/336
§ 705.140. Witnesses

705.140. Witnesses may be required to appear and testlfy before
the court 1n an examination proceeding under this article 1n the same

manner as upon the trial of en issue,

Comment. - Section 705.140 continuss the substance of former Section
718. Although Section 705.140 does not specifically refer to referees,
the proceedlngs authorized by this article may be conducted by such

officers, See Section 705.190 and Cumment thereto.

968/993

§ 705.150. Attendance at examination outside county of residence or
place of business; examinations in other counties

705f150. {a) Neither ;he judgment debtor nor a person holding
property of or indebted to the judgment debtor may be required to
attend an examinatien befofe a court located outéide the county in which
the person resides or has a nlace of business unless the distance from
the person's-placc of resildence or place of business to the court is
less than 150 miles.

(E) 1f a person sougﬁt to be examined does not reside or have =z
place of business in the county where the judgmrent roll is filéd, or
where the judgnmnnt is entered in the decket in the justlce court, the
Judgment creditor‘may apply to a court of similar jurisdiction in the

county where the porson sought to be axamined resides or has a place of



business for an order for an examination. Tf there is no court of
gimilar jurisdiction in the county, application shall be made to a court
of higher jurisdiction. In addition to satlsfying the requirements of
Section 705.120 or 705,130, the judgment creditor shall file with the
clerk of the court 1n such county an abstract of judgment in the form
prescribed by Section 674 and an affidavit showing the place of resi-
dence or place of business of the person sought to be examined and the

filing of the abstract of judgment.

Comment, Subdivision (a) of Section 705.150 is substantively
identical to the first paragraph of former Section 717.1. Subdivision
{b) is the same in substance as the first sentence of former Section

722,

4057439
§ 705.160. Order applying property to satisfaction of judgment

705.160. (a) Except as provided in subdivision (b), after an
examination pursuant to this article, the court may order any nonexempt
property of the judgment debtor in the possession or under the control
of the judgment debtor or any other person examined or any nonexempt
debt due from such person to the Judgment debtor to be applied toward
the satisfaction of the judgment.

(b) If a person alleged tc have property of the judgment debter or
to be Iindebted to the judgment debtor claims an interest in the property
adverse to the judgment debtor or deniles the debt, the court may not
order that the alleged property or alleged debt be applied toward the

satisfaction of the judgment.

Comment. Sectlon 705.160 continues the substance of former Section
719. See also Section 705.120 (authority of referee). It should be
noted that, where the third person denles possesslon of the judgment
debtor's property or the indebtedness to the judgment debtor, the judgment
creditor may apply for anm order under Section 705.240 restralnilng the
transfer of the property to the judgment debtor or payment of the indebted-
ﬁess to the judgment debtor until the judpment creditor can obtain a
:judgment in a creditor's suit under Artlcle ? (commencing with Section

705.210).
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998/991

§ 705.170. Arrest of person ordered to appear

705,170, (a) If a person ordered to appear for an examination
falls to appear, the court may, pursuant to a warrant, have the person
brought before the court to answer for the failure to appear only 1f the
order requiring the person's appearance was served by a levying officer,
some person specially appointed by the court in the order, or a regis-
tered process server. ' '

(b} Where & person ordered to appear for am examlnation fails to
appear and has been served by a person described in subdivision (a),
reasonable attorney’s fees incurred in the examination proceedings are
a recoverable item of costs against the person who failed to appear.

{c) A person who willfully makes an improper service of an order
for an examination which subseéuently results in the arrest pursuant to
subdivision (a) of the peraon who falls to appear is gullty of a mis-

demeanor.

Comment. Subdivision {a) of Section 705.170 continues the sub-
stance of the second paragraph of former Section 714 and the second
paragraph of former Section 717. Subdivision (b}, providing for the
award of reasonable attorney's fees against a person who improperly
falls to appear for an examinaticn, is new. Subdivision (¢) continues
the last paragraphs of former Séctions 714 snd 717. The authority
provided by former Section 715 for having the judgment debtor arrested
where there is a danger of the debtor absrconding and for imprisoning the
judgment debtor for failure to give an undertaking when ordered to do so
is not continued. This section is not intended to limit in any way the

contempt power of the court under Section 1209 gﬁ seq.

4057184

§ 705.180. Appearance at examination by representatives of corpora-
tion, partnership, or assoclation

705.180. Where a corporation or z partnership or eother unincorpo-
rated asgocilatlon 1s to be examined, it shall designate ome or more
of ficers, directors, nanaging agents, or other persons who are familiar
with the property held, or the debts owed by, the corporation or part-

nership or other unincorporated assoclation, to appear and be examined.

Comment. Section 705,180 1s new. It is derived from Rule 30(h)({6)

of the Federal Rules of Civil Procedure.
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968/611

§ 705,190, Powers of referee; qualifications

705.190. (a) The examination proceedings authorized by thils arci-
cle may be conducted by a referee appointed by the court. The referee
may lssue, modify, or vacate an order authorized by Section 705.160 or
705.240 or issue a warrant authorized by Section 705.170 and has the
same powers as the court to grant adjournments, to preserve order, and
to subpoena witnesses to attend the examlnatlion, but only the court that
ordered the refersnce has power te punish for contempt for disobeying an
order of the referee,

{b) A person is elegible for appointment as a referee pursuant to
this article only if such person has been a member of the State Bar of

this state for at least five years prior to the date of appointment.

Comment. Subdivision {a) continues the authority of a réferee ap-
pointed by the court provided in former Sections 714-715 and 717-721.
The authority to modify and vacate orders have been generalized fromw
former Section 720. The authority to compel the appearance of a person
at the examination and to control the proceeding generallzes the author-
ity of a referee appointed by a superior court formerly provided by
Seectlon 723, The limitation on the power to punish for contempt provided
in subdivision (a) continues former Section 721.

Subdivision (b) makes applicable to all referees the qualifications
formerly required of a referee appointed by a superior court in a county
or city and county having a population of one million or more. See

former Section 723.



203/681

Article 2. Creditor’s Suit

§ 705.210. "Obligor" defined
705.210. As used in this article, "obligor'" means a person who the

judgment creditor claims is indebted to the judgment debtor or possesses
or controls personal property in which the judgment debtor has an inter-

est.

Comment. Section 705.210, defining "obligor" for the purpose of
the provisions concerning creditors' suits, is_new. See also Section
488.550(a) ("obligor" defined for purposes of enforcing liability of

garnishee under Attachment Law).

968/680
§ 705.220. Creditor's sult; venue; jolnder of judgment debtor

705.220. (a) A judgment creditor may bring an action against an
obligor for the application of the judgment debtor's interest in the
perscnal property held 5y the oblipgor or the payment of the debt owed to
the judgment debtor to satisfy the judgment creditor's judgment against
the judgment debtor. - '

{b) The judgment debtor shall be joined 1n an action brought pursu-
ant to this article. The residence of the judgment debtor shall not be

consldered 1n the determination of proper venue.

Comment. Sectlon 705.220 supersedes a portion of former Section
720. Subdivision (a) authorizes suit by a judgment creditor to apply
the judgment debtor's interest in personal property held by the obligor
or to collect a debt owed by the obligor to the judgment debtor. See
Section 705.210 ("obligor"” defined). An actlon may be brought under
this article without the necessity of first levying a writ of execution,
examining the obligor, or resorting to any other procedure for the
satisfaction of the judgmént. The normal rule under former law requir-
ing the exhaustion of "legal" remedies hefore the ”eﬁuitable” remedy of
the creditor's suit could be employed has not been continued. For the

former rule, see Farmers' & Merchants' Bank v, Bank of Italy, 216 Cal.

452, 14 P.24 527 {1932) (resort to supplemental proceedings required);
Bond v. Bulgheroni, 215 Cal. 7, 8 P.2d 130 (1932) (resort to statutory

proceeﬂings not required where inadeﬁuate or futile). It is antici-
pated, however, that the less expensive and less cumbersome enforcement
procedures will be used in the normal case and that the ereditor's suit
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wlll be used where the third person has failed to perform the dutles
under Section 703.260 (duties of garnishee under levy of execution),
where .the third person has denied the interest or debt In an examination
proceeding under Sectlion 705,130, or where for some other reason the
judgment creditor bhelieves that the third person will not cooperate or
will cléim,an adverse iafgresp.‘ It should, also be noted that costs will
not be awarded against a.defendant in 2 ereditor's suit 1f the defendant
has not disputed the judgment debtor's interest in the property or the
Indebtedness.

Subdivision (b) is new. For a comparable provision requiring the
joinder of  the defendant 1n the main action in a simllar actlon before
judgment, see Sectlon 488.550(c).

Disputes concerning the interests of & third person and a judgment
debtor 1n personal property may also be. resolved through the third-party
claims procedure. See Chapter 6 (commencing with Section 706.110).

968/694
§ 705.230. Time for bringing creditor's suit

705.230. An action may be brought pursuant to thils article at
eithgr,gf the following times: _

(a) At any time _when the judgment debtor may brinmg an action a-
:‘gainst the obligor concerning the property or debt.
' (b) Within four years after service of a writ or order under this
title on the obligor if ;he writ or order creates a lien on the property

or debt and 1s served within the time speciffed in subdivision {a).

Comment. :.Sectlon 705.230 1is new. It provides a statute of limita-
. tions for -bringing a creditor's suit subject, of course, to the general
. rules concerning enforceablility of judgments provided by Sectlons
702.170-702.190. The basic rule under this section is that the judgment
creditor:is in the position of the judgment debtor; the judgment credi-

. tor must .therefore either commence the creditor's suit at a time when

. the judgment debtor could bring an action against the obligor or obtain
a lien on the judgment debtor's interest or the indebtedness by causing

a writ of executlon or an order:for an examination to be served on the
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obligor. Where a lien is c¢reated within the time described in subdivi-
sion (a), the judgment creditor is afforded four yearé within which to
commence the creditor's suit. Under prior law, the general four-year
statute of limitations was applicable and began to run from the return
of the writ of execution unsatisfied. See Sherman v. S.K.D, 011 Co.,

185 Cal. 534, 197 P, 799 (1921). However, the statute of limitatlons

can no longer be tied to the return of the wrilt unsatisfied or the
‘failure of examination proceedings because the judgmént cteditor is not
required to exhaust these remedies before resorting to a creditor's

suit. See Section 705.220 and Comment.

968/676
§ 705.240. Order forbidding transfer or payment to judgment debtor

705.240. (a) Upon application of the judgment creditor, the court
may 1issue an order forbidding transfer of the proparty in which the
judgment debtor is claimed to have an interest or the payment of money
by the obligor to the judgment debtor for a reasonable time not to
exceed 60 days until an action'against the obligor can be commenced
under this article. If an action Is commenced within the time allowed
in the order, the order may be cxtended until the action can be prose-
cuted to judgment.

(b} An order issued under subdivision (a) may be modified or va-
cated by the court which issued it or the court in which the action
under this article is brought. The court, in its discretion, may modify
Or vacate thé order at any tlme, with or without a hearing, vupon such

terms as are just.

Comment. Section 705.240 is based on former Section 720; however,
an applicatlon under Section 705.240 is not limited as under former law
to situations vhere the third person has denied the debt or claimed an
adverse Interest in the property at an examination proceeding. The
judgment creditor may apply for an order forbidding transfer or payment
to the judgment debtor at any time after judgment in the main action
when it 1s thought necessary to preserve the status quo between the

judgment debtor and the third person, It would be appropriate to seek



an order under this section where the third person has denied the debt

- or the judgment debtor's interest in property in a return on garnishment
under Section 703.250, where the third person makes a -denial at examina-
tion proceedings, or where the judgment creditor otherwlse believes that
the third person is likely to make such a denial. An order issued under
‘subdivision {a} is good for not more than 60 days unless an dction is
commenced within the time allowed, in which case the order may be ex-—
tended until judgment in the creditor’'s suit. Former law did not pre-
scribe any time limits.

The scope of the order issuable under this section is more limited
than that provided under former Sectiom 720. Under Section 705.240, the
‘order restrains only a transfer to the judgment debtor, whereas under
former Section 720, the order restrained any transfer of the property or
debt. Such a sweeplng order, 1ssuable without a hearing and without
bond and directed to a person who is not a formal party, 1s constitu-
tionally suspect. Cf. North Georgia Finishing, Inc., v. Di-Chem, Inc.,
419 U.S. 601 (1975)3 Randone v. Appellate Dep't, 5 Cal.3d 536, 547-552,
488 P.2d 13, 96- Cal. Rptr. 709 (1971).

Subdivision (b) 1s similar to the last sentence of former Section

720, A referee may issue an order under this section. Sectlen 705.190.

0457207

§ 705.250. Judgment in creditor's suit; appiication of property
to judgment
705.250. (a) If the judgment creditor establishes that the obligor

1s indebted to the judgment debtor or possesses or controls personal
property 1in which the judgment debtor has an interest, the court shall
" render Judgment accordingly The property may be applied to the satis-
-'faction of the judgment creditor's judgment apgainst the judgment debtor
in the manner provided by Chapter 3 (comnencing with Section 703.110)
‘and by this chapter.

(b) Where it is determined that the obligdr possesses or controls
‘pergonai prbﬁerty in which the jddgmenf debtor has an ilnterest, the
court may order the obligor to retain the property until it can be

levied upon or otherwise applied to the satisfaction of the judgment.
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Comment. Section 705.250 is new. Subdivision (a) makes clear that
the same enforcement procedures are used at the conclusion of a credi-
tor's suit as are used in the absence of a creditor's suit;. The judg-
ment creditor normaily wlll cause a writ of execution to be levied on
the property or debt that has been determined ia the creditor's sult to
belong to or to be bwing to the judgment debtor. TIf the judgﬁént credi-
tor does noﬁ_have a valid writréf execution, the judgmént creditor may
apply for an order under subdivision (b) requiriné the obligor to retain
possession of personal property until it can be levied upon; In sone
situations, where a writ of execution will not reach the property, the
appropriate manner of enforcement should be followed. For example,
where the disputed property 1s a patent right, the enforcement procedure
provided by Article 7 {(commencing with Section 705.710} of this chapter
would be followed.

045/191
§ 705,260, Costs

705.260. Costs in the creditor's sult may not be awarded against

the obligor if the obligor has not disputed the judgment debtor’'s inter-
est in personal property inm the possession or under the control of the

obligor or the indebtedness to the judgment debtor.

Comment. Section 705.260 is new. The intent of this section 1s to
encourage judgment creditors to use the creditor's suit as a last resort
and to protect obligors who would respond te the writ of execution or

examination proceedings without the necessity of a creditor's suit.

404/982

§ 705.270. Disposition of property or proceeds remaining after
judgment satisfied

705.270. Any property or proceeds remalning after the judgment is
satlsfied shall be returned to the judgment debtor and the obligor in
accordance with their respective interests unless some other disposition

is required by law.



Comment. Section 705.270 is ﬁew. It makes clear that, after the
interests in personal property have been determined in a creditor's
Suit,wany'pfdpérty or proceeds from the sale of property remaining after
" the judgment creditor's judgment apainst the judgment debtor is satis-
fied is to be returned in accordance with the interests as determined in
' the creditor's suit. This general rule is subject to the exception that
‘another dispositibn may be required by law, such as where-there has been

a later levy of attachment or execution on the property.
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299/321

Article 3. Recelver to Enforce Judgment

§ 705.310. Appointment of receiver

705.310. (a) The court may appoint a receiver to enforce the
Jjudgment where the judgment creditor shows that, considering the in-
terests of both the judgment creditor and the judgment debtor, the
appolntment of a receiver is the most reasonable method to obtain a fair
and orderly satisfaction of the judgment.

{b) Except as otherwise provided in subdivision (a), the provisions
of Chapter 5 {commencing with Section 564) and Chapter 5a {(commencing
with Section 571) of Title 7 govern the appointment, qualifications,

powers, rights, and duties of a recelver appointed under this section.

Comment. Section 705,310 provides for the appoiatment of a receiver
to enforce the judgment where it is shown to be the most fair and orderly
manner of enforcement. Hence, a receiver may be appointed where a writ
of execution would not reach certain nonexempt property and other remedies
appear inadequate. Section 705.310 eliminates as a prerequisite to the
appointment of a receiver a showing that a writ of execution has been
returned unsatisfied or that the judpgment debtor refuses to apply his
property 1in satisfaction of the judgment formerly required by Section
564, The appointment of a receiver is subject to the general rules
concerning the time within which judgments may be enforced.  See Sections
702.170-702.190. A receiver may be appointed in examlination proceedings
under Article 1 (commencing with Section 705.110) where the requisite
showing 1s made under this section. Cf, Tucker v. Fontes, 70 Cal.

App.2d 768, 161 P.2d 697 (1945) and Medical Finance Ass'n v. Short, 36
Cal. App.2d Supp., 745, 92 P.2d 961 (1939} (appointment of receiver in

examination proceedings under former law). HNote also that a receiver
may be appolnted to enforce a chargling order against a partnership under
Corporations Code Section 15028 or 15522, See.Section 705.510 (charging

orders}.



0457206

§ 705.320. Receiver to transfer alccholic beverage license

705.320. f{a) A recelver may be appolnted pursuant to Sectlon
705.310 for the purpogse of transferring an alcoholic beverage license
held by the judgment debtor which is transferable under Article 5 (com~
mencing with Business and Professions Code Section 24070) of Chapter 6
of the Alcoholic Beverage Control Act.

{b) If, at the hearing for the appointment of a receiver, the
Judgment debtor shows that claims of creditors with pricrity over the
judgment creditor as provided by Business and'Professione Code Section
24074 exceed the probable sale price of the license, the court may not
_ authorize the appolntment of a receiver for the purpoee'of transferring
‘the licenss. N .

(¢} The receiver may exercise the powers of the licensee as neces-
sary, and shall comply with the applicable provisioms of Article 5
_(commencing with Business and ?rcfeesioﬁs:bede'Section 24070) of Chapter
6 of the Alcoholic Beverage Control Act and any applicable regulations
of the Department of Alcoholic Beverage Control

{d) An alcoholic beverage license may be applied to the satls-
faction of a judgment'for the payment of_money only as provided in this

section.

Comment, .Section 705.320 allows the judgment creditor to force the
sale by a receiver of an alcoholic beverage license held by the judgment
debtor. .  Alcohollc beversge licenses are not subject to levy of writ of
execution. See Section [707.120]. The Alcoholic Beverage Control Act

_(commencing with Business and Professions Code Section 23000) provides
detalled procedures for;the sale of alcoholic beverage licenses which
make use of a receiﬁer_apprnpriate. Cf. Mollis v. Jiffy-Stitcher Co.,

. 125 Cal. App.2d 236, 270 P.2d 25 (1954). Apparently, after the amend-
‘ment of former Sectlon 688 in 1959 (Cal. Stats. 1959, Ch. 2140, § 1),

alcoholic beverage licenses were not reachable by any state enforcement

- process. See 37 Ops. Cal. Atty. Gen. 4 (1961). -




In order to prevent punitive forced sales of the judgment debtor's
license, subdivision (b) of Section 705.320 allows the judgment debtor
to show that it is unlikely that the judgment held by the judgment
creditor would be satisfied in whole or in part if the license were sold
because claims of creditors with priority over the judgment creditor
pursuant to Business and Professions Code Section 24074 exceed the
probable sale price of the license. The scheme of priorities set out in
Section 24074 is "mandatory and exclusive." See Grover Escrow Corp. v.
Gole, 71 Cal.2d 61, 453 P.2d 461, 77 Cal. Rptr. 21 (1969); Bus. & Prof.
Code § 24076,

Subdivision (c) enables the receiver to exercise the powers of the

licensee necessary to comply with the transfer provisions of the Alco-
holic Beverapge Control Act. The strict regulaticon of all aspects of
alcoholic beverage licenses by the Alcoholic Beverage Control Act re-
quires that the receiver comply with the procedures set out 1in Article 5
{commencing with Business and Professions Code Section 24074} of Chapter
6 of the act and the regulations of the Department of Alccholic Beverage

Control.
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30/190

Article 4. Collection of Judgment Where Judgment

Debtor Is Creditor of Public Entity

§ 705.410. "Public entity,” "state,” and ''local public entity' defined

705.410. (a) The definitions provided in this section govern the
construction of this article.

{b) "Local public entity” means any public entity other than the
state,

{c) "Public entity” means the state, a county, city, district,
public authority, public agency, and ény other political subdivision in
the state.

(d) "State” means the State of California and includes the Regents

of the State of California.

Comment., Section 705.410 defines se?eral terms used 1n this arti-
cle but makes no substantive change in former law. See former Section

710,

30/191

§ 705.420. Collection of judgment where judgment debtor 1s creditor
of state or political subdivision

705.420. (a) Whenever a judgment for the payment of money is ren-
derad against a persén to whom money is owing and unpaid by a public
entity, the judgment creditor may file a duly authenticated abstract or
transcript of such judgment together with an affidavit which states that
the judgment creditor desireé to avail himself of the rellef provided by
this article and states the exact amount then due, cwing, and unpaild on
the judgment. The judgment creditor may state in the affidavit any fact
tending to establish the identity of the judgment debtor..

{b) A juﬂgment for the payment of money agalnst a person to whom
money is owingAénd unpaild by a pﬁblic entity may only be enforced a-
gainst such entity in the manner ﬁrovided by this article and by Chapter
4 (commencing with Section 7ba.110).

Comméﬁt. Subdivision {(a) continﬁes the substance of the introduc~-
tory paragraph of subdivision (a) and the first sentence of subdivision
(e) of former Section 710, Subdivision (b) mskes clear what was im-
plicit under former law.
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30/192
§ 705.430. Collection where judgment debtor is creditor of state

705.430. (a) If the money is owing and unpald by the state to the
judgment debtor, the judgment c¢reditor shall file the abstract or tran-
script and affidavit with the state department, board, office, or com~
mission owing the money to the judgment debtor prior to the time the
department, board, office, or commission presents the claim of the
‘judgment debtor therefor to the State Controller.

{b) The department, board, office, or commission in presenting the
claim of the judgment debtor to the State Controller shall note there-
under the fact of the filing of the abstract or transeript and affidavit
and state the amount unpaid on the judgment as shown by the affidavit
.and shall also note any amounts advanced to the judgment debtor by, or
owed by the judgment debtor Eo, the state by reason df édvances for
expenses or for any other-purpése. |

{c) The State Controller, tc discharge the claim of the judgment
debtor, shall pay into the court which issued the abstract or tran-
script, by a warrant or check payable to the court, the whole or such
pnrtion-bf the amount due the judgﬁéntvdeﬁtbf on the eclaim, after de-
ducting from:the claim an amount sufficient to reilmburse the departuent,
- board, office, or commission for any amounts advanced to the judgment
debtor or. owed by the judgment debtor to the state, as will satiafy in
full or to the greatest extent the amount unpaid on the judgment and pay

the balance thereof, if any, to the judgment debtor.

Comment. Section 705.430 continues the substance of paragraph 1 of

subdivisicn {(a) of former Section 710,

30/193

§ ?65.4&0. Collection where judgment debtor is creditor of local
: public entity

705.440. (a) If the money is owing and unpald to the judgment
debtor by any local public entity, the judgment creditor shall file the

abstract or transcript and affidavit with the auditor of such local
public entity (apd in case there be ne auditor then with the official

whose duty corresponds to that of auditor).
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{b) The auditor (or other officlal), to discharge the clailm of the
Judgment debtor, shall pay into the court'which issued the abstract or
transcript, by a warrant to check payable to the court, the whole or
such portlon of the amount due the judsment debtor on the claim, after
deducting from the clalm an awount sufficient to reilmburse the local
public entity for any amounts advanced to the judgment debtor or owed by
the Jjudgment debtor to the public entity, as will satisfy 4in full or to
the greatest extent the amounﬁ_unpaid on the judgment and pay the bal-

ance thereof, if any, to the judgment debtor.

Comment, Section 705.440C continues the substance of paragraph 2 of

subdivision (a} of former Section 710,

30/194

§ 705.450. Collection where money owed is condemmnation award

705,450, (a) In the event the money owing to a judgment debtor by
any public entity 1s owing by reason of an award made in a condemnation
proceeding brought by the public entity, the public entlty may pay the
amount of the award to the clerk of the court in which the condemnation
proceeding was tried and shall file therewith the abstract or tramscript
of judgment and the affidavit filed with it by the judgment creditor.
Such payment into court shall constitute payment of the condemnation
award within the meaning of Sectlon 1268.010.

(b} Upon payment into court and the filing with the county clerk of
the abstract or transcript of judgment and affidavit, the county clerk
shall notify by mail, through their attorneys, if any, all parties
interested in the award of the time and place at which the court which
tried the condemnation preceeding will determine the conflicting clalms
to the award., At such time and place, the court shall make such deter~
mination and order the distribution of the money held by the county

clerk in accordance therewith.

Comment. Section 705.450 continues the provisions of subdivision

(d) of former Section 710.
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30/195

§ 705.460. Collection of judpment where {udgment debtor is contractor
on public work; subordination to claims of laborers and
materialmen

?05.&60;- {a) Where the judgment debtqr named 1n any abstract or
transc;ipt of judgmgnt filed under Section 705.430 is a contractor upon
anf‘public work, Ehe co3t of which 1s to be paid out of any public
moneys voted, approﬁriated, or otherwise sct apart for the purpose of
paying therefor, énly so much of tﬁé contract péiée shall be deemed
owing to the contractor, wiphin the.meaning of Section 705.430, as may
remain payable to him under the terms of his contract, upon the comple-
‘tion thereof, after the sums severally due and to become due to all
persons who perform labor upon such work or who bestow skill or other
necessary services or furnich materials, appliances, teams, or power
.uséd or consumed in the performance of such work have been ascertained
and-.p-aid.= . : '

7 - (b)'fn’ascertéiﬁing the suns geverally dué or to beécome due to the
ﬁersons hho'perforﬁ labor upon publié works or other necessary services
or furnish materials, appliances, teams, or power used or consumed in
the performance of such work, only such claims shall be considered as
are filed against the moneys due or to become due to the judgment debtor
in accordance with the provisions of Chapter 4 (commencing with Section
3179) of Title 15 of Part 4 of Division 3 of the Civil Cdde.

{¢) The controller, auditor, or other public disbursing officer
whose duty it is to make payaents under the provisions of the contract
shall not draw his warrant in favor of the court which issued the ab-
stract or transcript until the contract is completed and the payments
‘above specified are made and then only for the excess, if any, of the

contract priée over the aggregate of the sums so paid.

Comment. Section 705.460 is suﬁsténfifely:identiéal to former Sec-
tion 710a. . o '

30/196

§ 705.470. Exemptions; procedure

705.470., UWhenever a court receives any money under this article,

it shall pay as much thereof as is not exempt from enforcement to the
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judgment creditor and the balance thereof, if any, to the judgment
debtor. The procedure for determining the exemption shall be governed
by the procedure set forth in Chapter 7 (commencing with Section 707.010)
and the court rendering the judgment.shall be considered the levying

officer for this purpose.

Comment. Section 705.470 continues the subsztance of subdivision

{c) of former Section 710.

304197
§ 705.480. TFiling fee: deposit of fees collected by state

705.480. (a) The judgment creditor upon filing the abstract or
transcript and affidavit shall pay a fee of six dollars (§6) to the
person or agency with whom it is filed.

(b} Fees recelved by a state agency under this article shﬁll be
deposited to the credit of the fund from which payments were, or would

be, made on account of collection under this section.

Comment. Subdivision (a) of Section 705.480 continues subdivision
{(b) of former Section 710. Subdivision (b) continues subdivision {g) of

former Section 710.

30/198
§ 705.490. Liability of public officer
705.490. Ho public officer or employee is liable for failure to

perform a duty imposed by this article unless sufficient information is
furnished by the abstract or transcript together with the affidavit to
enable the officer or employee 1n the exercise of reasonable diligence
to ascertaln the identity of the judgment debtor therefrom and from the
papers and records on file in the office in which the officer or employ-
ee works. The word “office" as used in thils section does not include

any branch or subordinate office located in a different city.

Comment. Sectlon 705.490 contlnues the substance of the last twe
sentences of subdivision (e) of former Section 710. See Section 705.420(a)
{judgment creditor may state additional information in affidavit to
establish identity of judgment debtor).
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30/199

§ 705.495. Liwlitations on procedure of this article
705.495, - (a) This article does not authorize the withholding of

.earnings of a public officer or employee. The earnings of a public
offlcer or employee may be withheld only pursuant to Chapter 4 {commenc-—
ing with Sectlon 704.110).

(b} Nothing in this article authorizes the filing of ény abstract
or transcript and affidavit against any overpayment of tax, penalty, or
interest, or interest allowable with respect to such overpayment, under
Part 10 (commencing with Section 17001) or Part 11 (commencing with
. Section ZBbOII of Division 2 of the Révenue and Taxation Code.

Comment. Subdivision {(a) of Section 705.495 continues. subdivision
(h) of former Section 710. Subdivision (b} continues subdivision (f) of

‘former Section 710,
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29/625

Article 5. Charging Orders

5

5 705.510,. Charging orders
705.510. (a) The judgment creditor of a judgment debtor who is a

partner may apply for am order charging the judgment debtor's interest
in the partnership pursuant to Section 15028 or 15522 of the Corpora-
tions Code. .
(b) Except on a claim agalnst the partmership, the right of a part-
ner 1n specific partnership property may be applied to the satisfaction

of a judgment only as provided in subdivision (a).

Comment, Subdivision (a) of Section 705.510 incorporates the
charging order provisions of Corporations Code Sections 13028 and 15522,
Subdivision (b) makes clear that the charging order is the exclusive
manner for applying the interest of a partner in specific partnership
property or the partnership to the satisfaction of a judgment against a
judgment debtor who is a partner. See Baum v, Baum, 51 Cal.2d 610, 612-
613, 335 P.2d 481 (1959); Evans v. Galardi, 16 Cal.3d 300, 310, 546 P.2d
313, 128 Cal. Rptr. 215 (1976). Enforcement pursuant to this sectlon is

subject to the general rules concerning the time within which judgments
may be enforced, See Sections 702.170-702.190. TFor a dlscussion of the
lien of a charging order, see Taylor v. § & M Lamp Co., 190 Cal. App.2d

700, 707-712, 12 Cal. Rptr. 323, - (19s1).
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29/626

Article 6. Liens on Causes of Action and Judgments

§ 705.610. Application for lien or cause of action and judgment

705.610. Upon motion of a judgment creditor of any party to an
action or special proceeding made in the court in which the action or
special proceeding is pending upon written notice to all parties, the
court may, in its discretion, order that the judgment creditor be
granted a lien upon the cause of action and upon any judgment subse-
quently procured in the action or special proceeding in favor of the
. judgment debtor and, during the pendency of the actlon, may permit the
judgment creditor to intervene therein. The lien shall be granted upon
the money recovered by the judgment debtor in the acfion or speclal

proceeding in the amount of the judgment creditor’s dudgment .

Comment. Section 705.610 contlnues the substance of the first
sentence and a portion of the second sentence of former Section 688.1.
See the Comment to the repeal of Section 688.1. Although the lien is
generally created pursuant to this section as of the time the court
makes its order, a creditor may have priority as of the time the application
for the order is made in certain cases. See Civil Code & 2897; Del

Conte Masonry Co. v. Lewis, 16 Cal. App.3d 678, 94 Cal. Rptr. 439 (1971)

{application of equitable rule granting priority to first assertion of
Cal. Rptr. 345 (1972) (application of general rule granting priority to
first in time of creatlon). Lnforcement pursuant to this article 1is
subject to the general rules concerning the time within which judgments

may be enforced. See Sections 702.170-702.190.

291627

§ 705.620. FEndorsement of lien on judgment and abstraqt

705.620. (a) The clerk shall endorse upon the judgment recovered
in the action or special proceeding in which the judgment debtor is a
party a statement of the existence of the lien, the date of entry of the

order creating the lien, and the place where entered.
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(b} Any abstract issued upon the judgment shall contain, in addi-
tion to the matters set forth in Section 674, a statement of the lien in

favor of the judgment creditor.

Comment.  Section 705.620 continues the substance of the third sen-

tentce of former Section 638.1.

29/628

-§-705.630. Compromlse, settlement, gsatisfacrion before judgment

705.630, No compromise, -settlement, or satisfaction may be entered
inito by or:on behalf of the judgment debtor without the consent of the
Judgment creditor unless the lien 1s first satisfied or discharged.

Comment Section 705.630 continues the substance of a portion of

the second sentence of former Section 688.1.

- 29/629

- § 705.640.  Exclusive procedure provided by this article; other liems
‘ - preserved _ ‘ 7
705.640, (a) When an action or speclal proceeding 1s pending in

which the judpgment debtor is a party, this article provides the exclu-
sive procedure by which the judgment creqitor-maf obtain a lien upon the
cause of action and any judgment subseqﬁenfl? obtgine&?

(b} A lien on-the cause of action obtaiﬁed befofe_the action or
special proceeding was commenced is copfinﬁéd:and isISUPerior to the

lien provided by this article.

Comment. Subdivision (a} of Section 705.640 continues the rule of
former law (see former Sections £88(e), 688.1) that, once an action or
speclal proceeding in which the judgment debtor 1s a party has been
commenced, the judgment creditor may (subject to the court's discretion)
compel the creation of a lien on the cause of action and any judgment
‘aventually obtained by the judgment debtor only by following the procedure
set out in Section 705.6.10. See Roseburg Loggers, Inc. v. U. 5. Plywood-
Champion Papers, Inc.:, 14 Cal.3d 742, 749-751, 537 P.2d 139%, 122 Cal.

Bper. 567 . (1975).. . Prior liens are continued as provided in subdivision
(b).



29/630

Article 7. Assignment Orders

§ 705.710. Order assigning rights to future payments

705.710. (a) Except as otherwise provided by law, upon application
of the judgment creditor and after a noticed hearing, the court may
order the judgment debtor to assign to the judguent creditor or to a
recelver appointed pursuant to Article 3 (commencing with Section 705.310)
all or part of any right to future payments, including, but not limited
to, payments and wages due from the federal government, rents, commlssions,
surplus amounts from a spendthrift trust, and payments due from a patent
or copyright.

(b} In the determination of whether to order an assignment or of
the amount of an assignment of part of a right to future payments, the
court shall take into consideration the reasonable requirements of the
Judgment debtor and persons supported in whole or in part by the judg-
ment debtor, any payments the judgment debtor is required to make or
that are deducted from the momey the judgment debtor would otherwise
recelve 1n satisfaction of other judgments and wape assignments, the
amount remaining due on the judgment, and the amount belng or to be
recelved, or, if the judgment debtor 1s attempting to impede the satls-
faction of the judgment by rendering services without adequate compensa-—

tion, the reasonable value of the services rendered.

Comment, Section 705.710 provides a new prbéedure for reaching
certain forms of property that cannot be reached by levy of a writ of
execution and sale. The introductory clause of éubdivision {a) recog-
nizes that certain rights to future payments, such as péﬁéion‘bénefits,
which are protected by law from assignment. ELEL;IS U.S.C. § 8346
(1970) (federal government employees' retirement benefits); 45 U.S.C. %
231m,(FﬁtprV'lgTEJﬁrailroad employeeé' annulties). Patents and copyrights
have ﬂ;en ;eached by creditor's suits and-5upp1émentary proceedings

where the debtor is ordered to assign patent rights to a receiver. See

Pacific Bank v. Robinsomn, 57 Cal. 520 (1881) (patent rights); Finnegan
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¥. Finnegan, 64 Cal. App.2d 109, 148 P.2d 37 (1944) (patent rights);
Securiry-First Nat'l Bank v. Republic Pictures Corp., 97 F. Supp. 360
($.D. Cal. 1951) {copyrights). It should be noted that federal law

requires thét,'to:be effective against subsequent purchasers or mortgagess,
an assignment of a patent must be recorded in the United States Patent
‘Office (35 U.S5.C. § 261 (1970)) and an assignmént of a copyright must be
recorded in the U.S$. Copyright Office (17 U.S.C. § 28 (1970)). The
Surplﬁs income from a spendthfift trust may he‘réaéhed by a creditor's

" suit where it is shown that there is no provisibn in the trust for
accumulation of surplus income and that the income 1s not at all neces-
sary for the beneficiary's education and support. See Civil Code § §59;
Estate of Lawrence, 267 Cal. App.2d 77, 72 Cal. Rptr. 851 (1968); Can-

Cfield v. Security-First Hat'l Bank, 13 Cal.2d 1, 87 P.2d 830 (1939).
Wapes due a federal emplovee generally may not be scarnished but have

heen reached in supplemenatary proceedings by an order to the debtor to
endorse and deliver paychecks to a receiver. See Sheridan v. -Sheridan,

33 Cal. App.3d 917, 109 Cal. Rpti. 466 (1972). However, pursuant to

" recent federal amendments, the wages of federal eémployeces may be garnished
for enforcement of child support and alimony payménts "ag if the United
States were & private person.” See 42 U.S.C. § 659 (sugp. V 1975). -

297632
_.§ 705.720. Hodifying or getting aside assignment order

705.720. (a) Upen application of either party and after a noticed
hearing where it is shown that there has been a material change in
ecircumstances since the time of the previous hearing on the assignment
order, the court may modify or set aslde the assignment order, except as
provided in subdivision (b). 7

{b) Where an assignment by a receiver to;g;;hird_gﬁgﬁgn is con-
firmed by the court, the assignment order may‘not be modified or set

.aside inmsofar as the assignment to the third persom 1s concerned.
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Comment. Subdivision (a)} recognizes the court's authority to
modify or set aside an assignment order it has made where conditions
have changed materially. Subdivision (b) provides an exception in a
case where a receiver has been appointed and an assignment of the right
to future payments has been made by the recelver and confirmed by the
court pursuant to Section 568.5. Hormally, it is contemplated that
collection of the payments as they accrue is the best method to satisfy
the judgment, but there may be elrcumstances where outright sale of the
right to future payments is advantageous to both the judgment debtor and

the judgment creditor.
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10/350
CHAPTER 6. THIRD-PARTY CLAIMS PROCEDURE

Article 1. General Provisions

§ 706.110. “'Secured party’

706,110, As used in this chapter, "secured party’ means a person
holding a perfected nopnpossessory security interest under Division 9

(commencing with Section 9101} of the Commercial Code.

Comment. Section 706.110 which defines ''secured party' reflects
the substitution of secured transactions for the former security devices
of conditional sales and chattel mortgages referred to in former Section
689b. See Com. Code §§ 1201(37), 9101-9508, A secured party is alsoc a
third person, as that term {s used in this chapter. The term "secured
party” 1s used in this chapter to distinguish between procedures that
are not applicable to third persons who do not hold a perfected security

interest.

4057592
$ 706.120. General provisions relating to undertakings

706.120. The provisions of Article 1 {(commencing with Section
489.010) of Chapter 9 of Title 6.5 apply to any undertaking given or
sought to be given under this chapter,

Comnent. Section 706.120 incorporates by reference the general

provisions relating to undertakings in attachment proceedings.

404/978
§ 706,130. Third-party clailm in proceeding to collect state tax

706.130. Uhere a warrant or notice of levy is issued by the State
of California, or a department or agency thereof, pursuant to Section
1755 or 1785 of the Unemployment Insurance Code or Section 6776, 7881,
9001, 10111, 18906, 26191, 30341, or 32365 of the Revenue and Taxation
Code, for the collection of a tax liability owed to the state or a
department or agency thereof, the procedures provided by this chapter
are applicable to third-party claims, and the proceedings provided may
be hesld by the superior court of the county, or c¢city and county, in

which the property levied upon is located.

Comment. Section 706.130 continues the substance of former Section

689d.
6-1



B _ .. 405/593
Article 2. Third-Party Claims

§ .706.210.. Manner of making third-party claim

706.210. A third person may claim a superior Interest in personal

. property that has been levied upon by serving upon the levying officer a
~verified written claim, together with a copy thereof, which contains all
of the following: '

(a) A description of the interest claimed, including a statement of
the facts upon which the interest is based.

(b) A statement of the reasonable value of the interest claimed
which, in the case of a securlity interest, is the total amount due to
the secured party under the security agreement, above setoffs, with
interest to date of tender. | -

~{¢) In the case of a secutrity interest, a statement of the entire
.amount secured by the property, whether prepayment of the amount to
become due is permitted by the security agreement, and, if permitted,
the amount of any prepayment penalties.

--(d} The address in this state of the third person to which notice
may bg;mailed.' 7 '

Comment. Section 706.210 is based on part of the first paragraph
of former Section 689 and the first sentence of subdi?iéion (2) of
former Section 689b. Section.?ﬂﬁ;zlﬂ permits any person cléiming a
superior interest in the personal pfopefty levied upon to use_tﬁe
procediare provided by this chapter. Under fﬁfmer Section 689 the claim-
ant had to show title and riéht to possesslon. See Palmquist.gL Palm-
quist, 228 Cal. App.2d 789, 35 Cal. Rptr. 871 (1964)(attaching creditor

could not use thilrd-party claim procedure). Under Sectioﬁ 706.210, any
interest that is-supéricr to‘that‘of the judgment creditor may be claimed,
including title, right to pos:eséion, a security intereét under a
security agreement, and a judicilal or statutory‘lien;"

Section 706.210 uses the terminelogy relating to secured ffansaé—
tions which has replaced chattel mortgages and conditional'séles.
Hence, ""seller or mortgagee” in former Section 689b(2} 1is now 'secured
party." See Code Ciwv. Proe. % 706.110; Com. Code §"1201{3?); Division

9 {commencing with Com. Code § 9101) (secured transactions).

6-2



7 Subdivision (b) requires the secured party to state the total
amount due whereas subdivision (2) of former Section 689b called for a
statement of amounts due or to accrue under the contract or ‘mortgage.
_,Ihis change reflects the policy that the secured party should be able to
~claim only what is due, not what is to accrue. However, if -the security
agreement contalns ar. acceleration clause which comes into effdet when
levy occurs, the entire amount will be due under this section.

Subdivision (¢} is intended to enable the purchaser at any eventual
sale of the property to kpnow the axact interest of the secured party in
‘the property where it 1s sold subject to the security interest. See
. Section 706.250(b). .It also provides the judgment creditor with infor-
mation necessary. to determine whether to pay off the. entire security
interest, what is due and what is yet tou acerue; plus any preépayment
_.penalties., See. Section 706.230. WYote that the judgment creditor may
not force the secured. party to accept payment for amounts not yet due

where the security agreement does not permit prepayment.

) TR 405/594
§ 706,220, Demand to judgment creditor for undertaking or deposit

706,220, (a) Not later than five days after service upon the
| levying officer cf the claim provided in Section 706.210, the levying
officer shall mail to the judgment creditor both of the following:.

(1} A copy of the third- -party claim _ _ . .

(2) A demand that the judgment creditor elect either {1) to pay the
1reasonab1e value of the interest stated in the claim plus interest due
fb the date'of tender or ({i1) EO give an undertaking as provided. in
;Section 706 270,

o {(b) The levying offlcer may mail the claim notwithstanding any,
'defect 1nfcrmality, or insufficiency thereof.

Comment. Subdivision (a) of Section 706.220 continues portions of
the first paragraph of former Section 68% and subdivision {3) of former
Sectiquﬁggb,_ASQeualso the Comment to .Section 706.210. - The alternative
of giving an undertaking or making a deposit provided in subdivision (3)
of former Section 689b 1is goutinued and ‘extended to apply to all third-
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party claims. The creditor may, of course, deposit money in lieu of an
undertaking pursuant to Section 1054a. See also Section 702.250 (manner
of mailing notice). . -

Subdivision (b} continues the substance of the first sentence of
the sixth paragraph of former Section 689 and the second sentence of
subdivision (2) of former Section 689h,

S _  405/595
§ 706.230. Judgment creditor’'s undertaking or deposit; release of. levy

'706.230. (a) Not Latef than 10 days after a demand is sent pur-
suant to Section 706.220, the judgment creditor shall deposit the
véﬁbunt demanded-or file an undertaking pursﬁant to Sécpion 706.270.
'Wheréjthé entire amount of the security interest is not due, the judg-
ﬁent_creditor may, in lieu of the amount demanded, deposit the entire
aﬁount ﬁf the securitf interest, plus any applicable prepayment penal-
ties, if prepayment is permitted by the security agreement.

(b) If the judgment creditor has not complied with subdivision (a)
within 10 days after the levying officer sends the demand under Section
706.220, the levyiﬁg officer shall_reiéase the ievﬁ and the cusfddy of
the property unless it is to be ﬁgld under anéther'levy or unless

otherwise ordered by the court pursuant to Section 706.340,

Comment, Section 706.230 coutinues the substance of a portion of
the first paragraph of former Section 639 and subdivision (4) of former
Section 689h. However, Sectlon 706.230 increases the ‘time within which
-the Judgment creditor must elther give an undertaking or make a deposit
from five days after it 1is received to 10 days after 1t is sent.
-Subdivision (a2) permits the tudgment creditor to pay off the entire
- interest of the secured party where the securlty apreement permits
prepayment even though the secured party has deéemanded only payment of

what is due.

405/596
4§ 706.240. Payment to third person

706.240. {a) Within five days after the levying officer recedves
any deposit under Section 706.230, the levying officer shall tender or
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pay 1t to the third person.: If the deposit is made by check, the
levyving officer 1s allowed a reasonable time for the :check ‘to clear.

(b) If the tender is accepted, the interest of the third person in
the property levied upon for which payment is made passes to the judg-
ment creditor making the payment.

(c) If the tender is refused, the amount thereof shall be deposited

with the county treasurer, pavable to the order of the third person.

.‘-Cdmment Section 706.240 is based on subdivisions (5)- (?) of
former Sectiom 689b huwever, this section now permits the judgment
'creditor to acquire the interest of both an unsecured third person as
well ‘as a secured party “Where prOperty has been levied upon_ under a
writ of execution, a third person “ho does not want to sell such per-
son's interest in the property 'to the judgment creditor may give an
undertaking to release ‘the property pursuant to Article 5 {commencing

with Section 706. 510} " See also Section 706 250.

405/597

§ 706.250. Delay of sale until deposit or undertaking; interest of
third person in property scld

© 706, 250. {a) If a thirdéperty claim is made pursuant to Section
706.210 prior to séie under the wrif, the property described in tﬁe
claim shall not be sold without the written consent of the third person
until a payment or deposit covering the third-party claim is made pur-
suarnit to subdivision (b} or {c) of Section 706.240 or the undertaking

" provided by Sectlon 706.270 1s givern. After such payment or deposit is

made or undertaking 1s glven, the levying officer shall retaln the prop-
erty and execute the writ in the manner provided by law unless, in the
cagse of 3 judgment for the payment of money, the third person gilves an
undertaking to release the property as provided in Article 5 (commencing
with Section 706.510}. Property shall be sold free of all liens or
claims of the third person for which a payment or deposit is made or
undertaking is given.

(b) If no third-party claim is made pursuant to Section 706.210
prior to ‘sale under the writ, the property sold remains subject to the
- interest iof any third person except as otherwlse provided by Article 4

{commencing with Sectiom 706.410).



- Comment. Subdivision (a) of Section 706.250 is based on the sev-
~enth paragraph of former Section 689 and parts of subdivisions (8) and
(9). of former Section 689b. - The last sentence of subdivision (a) pro-
vides that property is sold free of all liens or claims for which a
. payment or deposit is made.or undertaking i1s given. However, where the
interes; of,a.securad party has not fully accrued-~-e.g., where there is
no acceleration clause in the securlty agreement and, hence, the iInter-
est 1s not required to be completely paid off--the secured party's
interest 1n the collateral will continue. Moreover, a third person need
not generally press a claim immediately. . Subdivision (b) makes clear
that, 1if no claim is presented before sale, the property is sold subject
to the third person’s interest unless the judgment creditor has resorted

to the procedure set forth in Sections 706.410 and 706.420.

405/598

§ 706,260, Disposition of released property when judgment debtor cannot
' be found

706.260. When levy-on and cusfoﬂyrof the property is released
elther Beééﬁse the judgment creditor fails to make a deposit 6r furnish
and maintain a sufficient ﬁndertaking or bécausé the thir& person provides
" a sufficient undertaking pﬁrsuant to Article 5 (commenqiﬁg;wi;h Section
706.510) and'thé levying officer is unable to fiﬁd the judgmént:debtor
to deliver the proﬁerty, thérievying officer shall notify the judgmént
debtor in writing at thé Judgment debtor’s last knawn'a&&qus. If the
Judgment debtor fails to demand the property ffbm the lévying officer
within 10 days thereafter, the levying officer shall deliver the property
to the third person.

Comment. Sectlion 706.260 continues the substance of former Section

689.5.

405/599

§ 706.270. Judgment creditor’'s undertaking; reliance on registered
ownership
706.270. (a) Where the judgment creditor provides am undertaking

in response to the demand made pursuant to Section 706,220, the under-

taking shall be made in favor of the third person in an amount equal to
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“twice the value of the interest claimed by the third person unless the
third person agrees in writing to a lesser amount and shall indemnify
the third person against any 1oss, liability, damages, coOSts, and attor-
ney's fees by reason of such levy or its enfcrcement. .

(b) Where the property levied upon is required by law to berregis-

“tered or recorded in the name of the owner and it appears that at the
time of the levy the judgment'aebtor was the registgred or record owner
of the property and the judgﬁent creditor céused the levy to be made and
maintained in good faith and in reliance upon such registered or re-

- cotded ownership, neither the judgment creditor, the judgment creditor’s
‘suretles, nor the levying officer is liable to the third person for the

levy 1itself.

Comment,. Section ?06.2?0 continues and combines the provisions
regarding undertakings given by the Judgment creditor under the first
and second paragraphs of former Section 689 and subdivisiop'(Q) of
former Section 689b. It should be noted that, where levy has been made
upon a good falth reliance upon the registered or recorded ownership,
there is no 11ability for the levy; but, after the third person makes a
proper claim, his 1nte;gst must be recogﬁized,and a failqre to deal
. properly with such Interest may result in 1liability to him. For provisions
'.rglating to undertakings generally, see Sectiqn 706.120. The judgment

fctéditor 1is not required by this sectlon, as under former Section -689b
| {9}, to cléim that the "sales contract or mortgage is vold or invalid”

as a condition of giving the undertaking.



405/600
Artiele 3. Hearing on Third-Party Claims

§ 706.310. Application for hearing; jurisdiction; stay

' 706.310. (a) Not later than 15 days after the delivery of the
third-party claim to the levying officer, whether or not an undertaking
is given or z deposit is made pursuant to Section 706.230, éither the
judgment creditor or the third person may petition the court from which
the writ issued for a hearing to determine the p*ope* disposition of the
property that is the subjsct of the claim.

(b} The court from which the writ issiued has original jurisdiction
and 'shall set the matter for heériﬁg within 20 days from the filing of

the petition. The court mdy coutinue the matter for good cause shown.

Comment. Subdivision (a) of Sectlon 706.31C continues the sub-
stance of the first two sentences of the elghth paragraph of fqrﬁer
Section 689 and the first two sentences of subdivision (10) of former
Section 689(b). Subdivision (b) continues the substance of the third
‘and fifth sentences of the eighth paragraph of former Section 689 and
the second and fourth sentences of subdivision (10) of former Section

6B89b.

, . 405/601
§ 706.320. Notice of hearing
706.320. Not less than 10 days before the day set for the hearing,

the petitioner shall mwail notlice of the time and place of the hearing to

the Judgment debtor and the levying officer, and to the judgment creditor

or the third person (whoever is not the petitioner). The notlce shall

state that the purpose of the hearing is to determine the proper disposition

of the property which is the subject of the third-party claim.

Comment. Section 706.320 1o based on the fourth sentence of the
elghth paragraph of Section 689. See alsc the second sentence of sub-
division {10) of former Section 689b. Section 706,320, however, pro-
vides for notice by mail. See Section 702.250 (ménner of mailing
notice). By requiring notice to be sent to the judgment debtor, this

section avoids the problem is misapplication of funds that could occur

under former law. See Rubin v. Barash, 275 Cal. App.2d 835, B0 Cal.
Rptr. 337 (1959). ' -
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405/602
§ 706,330. FPleadings; burden of proof; dismissal
706.330. (a) The levying officer shall file with the court the
third-party clain delivered under Section 706.310. The third-party

¢laim constitutes the pleading of the third person, subject to the power
of the court to permit an amendment in the interest of justice. The
‘claim shall be deemed controverted by the judgment creditor. 7

(b) Whenever the request for the hearing 1s made by the third
'person, nelther the request nor the proceedings purSuant thereto may be
dismissed without the consent of the judgment creditor.

“{c) At the hearing, the third person has the burden of proof as to
the nature and extent of the third person's:interest.

Codment. Subdivision (a) of Section 706.330 continues the sub-
stance of the eleventh sentence of the elghth paragraph of former
Section 68§}"Subdivisioo (b} continues the substance of the sixth
sentence oi'that paragraph. Subdivision (c) continues ‘the substance of
‘the tenth sentence of that paragraph See the second sentence of sub-
division (10) of former Section 689b. o

30/175
§ 706,340. Disposition of property during pendency of proceedings
706.340. (a) Notwithstanding Section ?06 230, upon application by

the judgment creditor, the judgment debtor, or the third person, made ex
' parte or, if the court 50 orders, upon noticed motion, the court may
order the sale of any perishable property held by the levying officer
rand may, by order, stay phe release of the property or stay any sale
undef a wrlt or restrain any traosfer or other disposition of the property
uhtil the proceedings under this article are concluded,, The.court may,
as a condition for the 1issuance of such order, require such bond as the
court considers necessary. | T o

{(b) An order made pursuant to SUbdivision (aj ma§ be modified,or
vacated by the court which issued the order or by the courﬁ inléhich the
hearing on the third-party claim is pending at any time prior to the
termination of such proceedings upon Such terms as may be just,

(c)Y The proceeds of a sale of perishable property under SUbdivision
(a) shall be deposited w1th the court until the conclusion of the
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proceedings under this article. Any other property which is the subject
of such proceedings shall be held under the levy until the conclusion
thereof except as provided by Article 5 (commencing with Section 706.510).

Comment. Section 706.340 is derived from the seveﬁth, eighth, and
ninth sentences of the eighth paragraph of former Section 68%. See also
the second seéntence of subdivision (10) of former Section 689b. Subdivision
(a) clarifies the manner of application for orders for the sale of
perishable property or orders staying the sale, release, or transfer of
the property. Subdivision (b) continues the substance of the ninth
sentence of the eighth paragraph of former Section 689. The first
sentence of subdivision (¢} continues a portiom of the seventh sentence
of the eighth paragraph of former Sectlon 68%. The provision concerning
disppsitiqn of the proéeeds of the sale of perishable prcﬁerty is continued
in Section ?36.360. The secoﬂd sentence of subdivision {(c) is a new

provision but reflects former practice.

405/604
§ 706.350. Jury trial
706,350. Nothing in this article shall be construed to deprive any

person of the right to a jury trial in-any case whéré, bf the Constitution,
such right is given, but a jury trlal may be waived in any such case in

a like manner as in the trial of an action.

Comment. Section 706.350 is the same in subsfance as the twelfth
sentence of the eighth paragraph of former Sectlon 689. See also the

second sentence of subdivislon (10) of former Section 689%h.

405/605
§ 706.360. Disposition of property after hearing

706.360. At the conclusion of the hearlng, the court shall deter-
mine the interests of the parties and shall order such disposition of
the property, and the proceeds of any property, as it-deems-prbﬁer. The

order is ctnclusive between the parties to the preceeding.

Comment. Section 706.360 continues the substance of a portion of

the seventh and of the fourteenth and fifteenth sentences of the eighth
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paragraph of former Section 489 and the third sentence of subdivision
(10) of former Secticn 689b. The proper disposition depends on the
interests determined at the hearing. For example, if the third person
1s found to be tbe sole owner, such person would be entitled to pos-
sesslon; 1f the third person has a superior lien, such person would

normally be entitled to a share of the proceeds of sale.

405/412
§:706.370). Findings S
706.370. No findings-are required in any proceedings under this

..artiele.

" Comment. Sectlon 706.370 éontinﬁes the thirteenth sentence of the
elghth paragraph of forﬁér Section 689. See also the second sentence of

subdivision (10} of former Sectlon 689.

o 405/413
§ 706.380. Appeal
706.380. An appeal may be taken from any judgment determining the

interests of the parties under Section 706.360 in the manner provided

for appeals from the court. in which the proceeding is had.

Comment. Sectlon 706.380 continues the seventeenth sentence of the

elghth paragraph of former Section 689.. .

o N
it . - i b

T405/414
§ 706,390, Relevy; additlonal writs
706.390. 1If property has been released from levy and custody pur-

suant to Section ?06.23Q'aﬁd.the final judsment is 1in favor of the .
judgment creditor, the levying officer, upon receipt of instructions
from the judgment creditor, shall levy again upon the property 1f the
writ under which the original levy was made is still- in the levying
officer's possession. If the writ has been returned, another writ may
be 1ssued pursuant to which the levying officer may levy upon the
property. |
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Comment. Section 706.390 continues the substance of the sixteenth
sentence of the eighth paragraph of former Section 689 and the second

paragraph of subdivision (10) of former Section 689b.
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VO T . -405/415
e s oy AEELCLe 4o Judgment Creditor’g Demand  :..
BULEE RS TIE S S 11 Ry RN for T}li;.’d-'l’arty cj.m' | .
+:§, 706 &30 - gnt creditor’s demand for third-party clainm

706.410."(a) Upon receipt of the judgment creditor's written
request, the 1evy1ng'off1cer shall serve upon & designated third person
a written demand that the third person make a claim pursuant to Section
706.210. | | |

(b) If the third persén does not serve a third-party claim within
30 days after the service of the demand, the third person shall be -

deemed to have walved any superior interest the third person may have in

the property levied ipon.

Comment. Section 706.410 is based on a procedure provided by
subdivision (8) of former Section 689b by which a judgwent creditor may
demand that a third person file.a claim or waive any interest in the
property levied upon. It should be noted that, under Section 706.410,
this is a complete walver of any superfor interest. The third person
must claim the superior interest in the property even though it is
contingent or, in the cese of z security interest, there are no amounts
currently due. Subdivision (a) clarifies prior law by providing that
the levying officer serves the demand for a third-party claim pursuant
to the judgment creditor's request; under‘former law, it was unclear how

the procedure was instigated.

405/416

§ 706.420. Service of demand for claim

706,420, The demand for a third-party clalm shall be served in the
manner provided for the service of summons and complaint by Article 3
{commencing with Section 415.10) of Chapter 4 of Title 5. The demand
may be served by the levying officer or for such levying officer by any
other levying officer whose office'is“cloger to the place of'service.'
The fees and mileage of the latter shall be paid out of the prepaid fees

in the possession of the levying officer.

C gel3




.. ., Comment. Sectlon 706.420 makes clear that the demand for a third-
party claim must be served in the same manner as’a summons and com-
plaint. The second and third sentemcés of this section continue the
substance of the second sentence of svhdivision (8) of former Section
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L 4057417
Article 5. Third-Party Undertaking '
to Releazse Property .

*5ffpﬁ*510& Thirﬂ—pag;x underéaking to obtain releasa of Erogertz

aat saction ?Gg 520. . :_: ; .”;" .. ' , ._;,_":_:

f*i;g 708 510. Whete petsonal prbpefty has been levied upon under a writ

.

. 'of exetutlon lastied on a judgment ‘for the paynent of uoney, ‘a tﬁird _

person may give an undertaking, as provided in Section Y06 520 to’

J'obtain the release of . the levy. upon and cﬁhtcﬂy of the- perkonal property
. Gescribed. in the nndertaking.:.w T R '

Comment. Section 706.510 continues the-sﬁbstance of fo;;;iigghtiou
710b. Although Section 706.510 does not specifically require that the
third person be a claimant to the property, such is the practical result
Sinee, 1f 1t is determined that the judgmen debtor has any 1ntérest in

© - the property IeVied upon, th& thir& person ‘and the suretiea vill be

. See

B iln " :
"':i'f_' N _-';3-". =

L - 405/418
$ 706.520. Contents of undertaking ST

© 706.520.° {d)Y The undertaking given pugsuaq; ta‘S!c:ion 706 510,

' shiall-be in an amount equai to whichever of Eﬂe foilawink‘is the 1east.

(1) Twice thé value of the property levied upon.'
(2) Twice the amount for which the writ of execution was levied.
(3) The amount agreed te in writing by the judgment creditor.

: (b)_The undertaking shall provide that, if the judgment debtor is
finally adjudged to have had an Iaterest in the property leviéd upon,
the third person shall pay in satisfaction of the judgment under which
the writ of execution was issued a sum aqual to the valiue of the Judg~

ment debtor's interest.

. Gomment. Sectlion 706.520 is based on former Section 710c. See
also Section 706.120 (general provisions relating to undertakings).




S 4057419
§ 706.530. Filing of updertaking . - . .. -

706.530. The third person. ahall file the undertaking given pur—
Suant to Section 106.510 in the action with the court frnm.uhich the
writ of e:ecution issued under which levy wua made.. The third person
shall aarve a copy of the undertaking on the judgnent ered;tor and. the
levying officer. )

e Cmnt. Section 706,530 continues the  substance of former Saction
711 and alsc requires service of a copy of the undertnkins oni .¢he levying
. officer.

| e e ‘&oslﬁzz
s 705 540. Release of TOpeILY. ... ",q__,u,;. _ S .

?06 5#0._ Uqless the prqparty la :a:be held under lnothnr li!y or
unleal othatﬂise urde:ed by tha court in_uhich the.undertaking 31ven
:pursuant to Section 106 510 13 filed, the levying officer shall release
‘the levy on and custody of the personal property described in the um-
dertaking 10 days ‘after receipt of the notica of the filing of the.
undertaking.

Comment. Section 7ﬂ6 540, is based on a pottion of the sevunth
paragraph of fornsr Section 689. The namnsr of release of p:operty is
" the same as that,pravided by Sectinn 488. 560 Section 793 3po

' .
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10/351

CHAPTER 7. EXEMPTIONS

[See Memorandum 77-2]



30/688

CHAPTER 8. ENFORCEMENT OF JUDGMENT FOR
POSSESSION OF PERSONAL PROPERTY

--§ -708.110. -ppplicatien for writ of possession, several writs,
successive writs Do

. 708.110. (a) After the entry of a judgment for the possession of
personal ptoperty, upon application of the judgment creditor, the court

clerk shall issue a writ of possession.

(b) Two or more writs of possession may be issued to obtain en-
forcement of the judgment in different counties._ A separate writ of
possession shall be issued for each county in which property sought to
be delivered to the judgment creditor 1is located. -

"“(c) Successive writs of possession may be issued upon further
application until the judgment is satisfied _however, no writ of pos-
session may be 1ssued to obtain enforcement of the Judgment in a c0unty
until any prior writ of possession isgsued for that county isrreturned

unsatisfied.

-CommEnt. Section 708.110 is analogous.to.Section 703.110 relating
to writs of execution and is based in part on former Sections 6Bl and
687. See Section 703.110.and Comment., - Subdivisien (c), providing for
successive writs of possession, is made necessary by the provisions of

Section 708,170 concerning the return of a writ .of: possession. .1

) . y :80/687
§ 708, 120 Contents of writ of possession ..

708. 120. (a) The writ of possessipn shall describe the persenal
property to be delivered to the judgment creditor and state 1ts.value
and shall require the levylrg officer to enforce the judgment in the
mahner provided by law, '

“(b) The wtit'of'possession shall require the. levying officer to
satisfy the foiiowing.items_in the same manoet as a writ of execution
‘would be levied:

(1) Anchosts, damages, rents, or profits recovered by the judg-
ment. - o
(2) Any accrued_eosts-and_interest and the levying officer's com-
missions and costs entered on the writ of possession as provided by
Section 702.280.

&-1



“(c) The writ of possession shall inform the judgment debtor of the
judgment debtorﬁs‘rights and duties under the writ of possession,
including any right to claim an exemption pursuant to Chapter 7 (com-
mencing with Section 707.110).

[ A

, ”Comment, Section.708.120 prescribes the.essential elements of a

. writ%of‘possessionqissued to enforce a judgment for the .possession of
-personal property. See also Sections 702.300(b}) {Judleial Council to
prescribe form of writs), 702,290 (notation on writ of request for
notice of sale). . Section 708.120 is-based on portions of subdivision 4
of former Sectlon 682, former Sectioms 682.2, 684, and 684.1. "The term
"writ of possession' rather than '"writ of exeeution’ is used here to be
consistent with the usage in Chapter 2 (commencing with Section 511.010}
of Title 7. -

Hote that the items recoverable under subdivision (b) may be satis-
fied only from .nonexempt property of the judgment debtor. See Section
[707.110]. The requirements of subdivision 4 of former Section 682 that
costs, damages, rents, or profits be satisfiled first from personal
'property and only then from real property has not been continued. See
Sections 703. 210—703 [490] (levy procedures and manner of levy on par-
ticular types of property under writ of exeCution}

Subdivision (c) is new; it is based on other comparable provisions.
See, e.g., Sections 488 020 (notice of attachment), 512.080 (contents of
prejudgment writ of possession), 703.120 (contents of writ of execu-~

tion).

,30{686
§ 708.130. Delivery and execution of writ; instructions _
708.130. (a) The judgment creditor shall deliver the writ of pos-

session to the 1evying officer to whom the writ of possession is direct-
ed, together with written instructions. A , o

l (b) The levying officer shall execute the writ of possession with-
out delay by (1) searching for and taking custody °f4§h§_99159“31 prop-
éféy described‘inutne”writ ot possession in-the mannerrprescribeo by

Section 514.010, (2) satisfying the amount of costs, damages, rents,

82



profits, interest, and the levying officer's commissions and costs
stated in the writ of possession in the same manner as a writ of ex-
ecution would be levied, and (3}, if the property cannot be taken into
. custody, - complying with Section 708.160. '

Comment . Section 708. 130 continues ‘the substance of prior law.
Subdivieion (a) is’ analogous te Section ?03 210(a). Subdivision (b) is
derived from subdivision 4 of former Section 682 and former Sections
682.2 and 684.1. A judgment enforced under this chapter is one that
entitled the judgment creditor to specific property, 1. e., the judgment
creditor is not oblipated to accept merely the value of the property.
Griffith v. Reddick, 41! Cal. App. 458 461-462, 182 P. 984 -

-(1919). The value of the property is substituted where:delivery is

impossible because the property has been destroyed or cannot be found.

See Section 667; Drinkhouse v. Van Ness, 202 Cal, 359, 374, 260 P. 869,

. {1927). See also Section 708.160 (judgment for possession satisfied
as 1f judgment for money). The- value of the property is generally
alleged and determined in the action. “See 3 B. Uitkin, California
Procedure Pleading §§ 555 563 (24 ed 19?1)

' The requirement of former Section 684 1 that the levying officer
place a keeper in charge of personal property occupied as a dwolling for
- two days is éontinued in subdivision (b) of Section 514 010 incorpo-

PR

rated by subdivieion (b) of this section._'

!
b

30/685
§ 708.140. Property in private place; court order o

‘708,140, If any personal property described in the writ of pos-
'session is located in a private place, the judgment creditor shall make
an ex parte application to the court from which the writ of possession
'Was issued for dn order directing the levying officer to seize the
personal property inm such place. The c0urt may issue an order for this
purpose only 1f the judgment creditor éstablishes that there 1s probable
cause to beliewe that the personal property described in the wrif3of.

pegsession is located there.

Comment. Section 708.140 is new. It is based on portions of Sec~
tions 512.060 and 512.080 pertaining to prejudgment writs of pOSSession.

See the Comment to Section 512.010 concerning private place.

8-3



30/684

§ 708.150. Service of writ of gossession and order

708.150. (a) When the levying officer takes custody of the per-
' sonal property described in the writ of possession, the 1evying officer
shall deliver to the person in poSsession of the personal property a

copy of the writ of possession and, if the perscnal property is in a

. private place, a copy of any order issued pursuant to Sectlon 708.140.

- (b) If no ome is in possession of the personal property when the
levying officer takes custody, the levying officer shall subseguently
mail a copy:of the writ of possession and any ordetr issued pursuant to

Section 708:140 to the judgment debtor.:

' Comment. Section 708. 150 is comparable to Section 514. 020 ‘relating

to service of a prejudgment writ of possession.

30/680

§ 708.160. Writ of possession unsatisfied, ]udgment satisfied as
: : if money: judgment :

708,160, . (a) Where the property described in the writ of posses-

sion cannot be taken into custody, the levying officer shall make a
demand upon the judgment debtor or the judgment debtor's agent for the
property. - If .the property is not then obtained, the levying officer
shall so state on the face of ‘the writ of possession. - Thereafrer the
~judgment - for .the possession ‘of the property may be satisfied for the
amount stated in the writ of possession 11 the game manner as a judgment
for the payment of money.

©.-{b) During the filrst 90 days after its issuance, the writ of pos-
session may, under the: clrcumstances described in subdivision (a), be
levied upon other property of the judgment debtor as 1f ‘the writ of
possession is a writ of execution issued pursuant to Chapter 3 (com-

. mencing- with. Section 703.110).. -

“Comment . Section 708.160 generally continues former law and prac-
tice. See Secétion 667 and subdivision &4 of former Section 682'-Har-
‘shal's Manual of Procedure § 623.1 (J. Matarazzo ed. n.d. ) Cal State
Shetiffs' Ass'd, Civil Procedural Manual § 7.26 (rev. 19?5}. Where the
property cannot be found and delivered to the jedgment creditor and the

demand . on.the judgment debtor or the judgment debtor's agent has been



made, the second sentence of Section 708, 130 makes clear that the
]udgment for possession of . personal property may be satlsfied for the
value of the property in the manner of a money judgment. See also
Section>667. Henoe, the judgment creditor may instruct the levying of-
ficer to levy on property of ‘the judgment debtor as if the wric of
':poSSession were a writ of execution_issued under Chapter 3 (copmencing
with Section ?037110), may seek to garnish the'judgment debtor's wages
lpursuant to Chapter 4 (oommenolnn with Section 70& 110}, or may employ
appropriate supplementary orocedures provided by Chapter 5 {commencing
with Section ?05 110) The exemptions provided by Chapter 7 (commencing
“with Section 707. 110) apply to the collection of the value of the ptrop-~
:erty stated in the writ. The 1udgment creditor may obtain a writ of
execution where the writ of possession has expired or been returned.
‘The 90-day limitatioo prescribed by the second sentence is a consequence
of subdivision (d) of Seotion 703.260 {return of writ of execution if no
levy within 90 days) ' '

- 30/679

§ 708.170. Return of writ of possession - .
A "708.170; (a)-The levying officer to ohom the writ of possession is
directed-shail.return the writ of possession to the court from which 1t
was issued at the earliest of the following times:
' (1) One year from the date the writ of possession was 1ssued.

{2) Not more than 15 days afterﬁthe property described in the writ
of possession is delivered to the judgment ereditor. ‘ _

(3) When ‘return 1s requested in writing by the judgment creditor.

(b} Insofar as the writ of possession is levied as if 1t is 'a writ
of execution, as provided in Sections 708.130 and 708. 160 1t 1s subject

to the return provislons of Section ?03 260

_ 'Comment. Section 708.170 is new. Prior statutory law did not ex-
' plicitly provide for a return date in the case of a writ of possession
See former Section 683 It was, held in Mapriaud v. Traeper, 66 Cal. App.
326, 530-531, 226 P. 990 = {1924}, that a wrlt of possession for

the restitution of real property remained in force insofar as 1t direct-

ed the restitution of the premises although it had explred. insofar as it

8-5



directed the levying cfficer to levy on property to satisfy the part of
the . judgment awarding damages. However, subdivision (a) of Section

- 708.170 makes the life of the writ of possession analegous: to that of
the writ of executlon. . See Sectiomns 7(}3.26C (return of writ of execu-
‘tian).and 709. 150 (return of writ of restitution). Under subdivision
(a) of Section 708.170, the writ of possession authorizes the levying
cfficer to take the property into custody and deliver it teo the judgmwent
creditor as- late as one year after its issuance. .. However, if the writ
is levied for costs or 1s treated as a writ of execution where the
pfOperty cannot be found, the levying officer may levy on property only
during the first 90 days of the 1life of the writ. :See Sections 708.130(b)
and 708.160(b). A return on the writ where:it is levied for costs must
then be made as provided in Section 703.260, but.the writ is retained if
the levying officer still seeks possession of the:property pursuant to
the judgment creditor's instructions after 90 days have elapsed: How-
evér, if the property cannot then be found after. 90 days have elapsed
since issuance of the writ of possession, it may not thereafter be
levied as a writ of execution and the judgment creditor must obtain a
‘new writ in order to satisfy the judgment -for the value of the property

or to satlsfy costs or other damages. See Section 708.160.

30/678

§ 708.180. TIssuance of order directing tramsfer

_ 708,180, After entry of judgment for the possession of personal
property, in addition to a writ of possession, the court may issue an
.order directing the judgment debtor to transfer possession of the prop-
erty to the judgment creditor. The order shall contaln 'a notice to the
judgmgnt debtor- that failure to comply with the. order may subject the

judgment debtor to being. held in contempt of court.

,Comment, Sectlon 708.180 is based on a comparable.provision which
i1s applicable before judgment. See Section 512.070. This section
simﬁly makes clear that the court has power to 1ssue a "turnover' order
directing. the judgment debtor to transfer possession. The order is not
issued in lieu of a writ but rather in.addition to or in ald of a writ,
pefm};tingu;he pergon entitled to possession to select a more informal

and less expensive means of securing possession.
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. 30/675.
(:.: . § 708.190., Appointment of receiver S
708.190. The court may appoint 2 receiver as provided in Section

705,310 to: enforce a judgment for the possessian of personal property.

Camment. Section 798 190 makes clear that a reeeiver may be ap~
pointed to enforce a judgment for the posseasian nf persanal property. 
Sae Sections 56&-571, 705, 310, - The appointaent of a- receivet is aﬁbject
to the general rulea enncerning the ‘time within'which juﬂgment nay be
‘enforced. See Sections.702.170-702.180. Tssuance or return of 8 writ
of posaesaion 13 not naeessarily a pterequiaite to appoiatnent of a

'reeeiver. .
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27/644
CHAPTER 9. ENFORCEMENT OF JUDGMENT FOR
Wit wnl o POSSESSION OF REAL PROPERTY

L

§ 709.11Q. Applicatian for writ of restitution, several w writs,

© successive writs

709.110. * (a) After the entry of a judgment for the ﬁosdé;sion of

‘ real property, upon application of the judgment creditor, the court

‘cYerk shall issue a writ of restitution.

(b) Two or more writs of restitution may be 1ssued to obtain
enforcement of the judgment in different counties.: A aeparate writ of
restitution shall be issued for each cnunty 1n which the property, or

. . R §

somg part therecof, is gituated.
(e) Succeassive writs of restitution may be Issued upon further

-application until the judgment 1§ Eitiéfied; however, no writ of resti-

tution may be isayed to obtain enforcement of the judgment in a county
until any prior writ of restitution issued for that county is returned
unisatisfied. e o

. . 1. ;,:"}"'-';. i
Comment. Section 709.110 1s amalogous to Section 703.110 relating

.fb writs of execution and is based in part on former Sectipns 681 and

687. See. Section 703.110 and Comment . Subdivision (c), providing for
successive writs of restitution, 1s made necessary by the provisions of

Section 709.150 concerning the return of a writ of restitution.

[ T
LRSS 1
. i

| . 277648
§ 709.120. Contents of writ-of restitution

.. 709.120. (a) The writ of restitution shall describe the real
property and shall require the levying officer to enforcé the:.judgment

P T I T

el it

in the manner provided by law.
{b) The writ of restitution shall require the -lewying'officer to

satisfy the following items in the same menner as a:writ of execution

would be levied: o o PR

{1) Any costs, damages, rents, or prefies recovered by the judg-

. ment. S

{2) Any accrued costs and'interest and the levying officer's com-

. missions and costs entered on the writ of restitution as provided by

Section 702.280. . o S SRR L
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. (c} The writ of restitution shall inform the judgment debtor of the
following, e R o
{1} If the real property is not vacated within five days from the
date of gervice of a copy of ‘the writ of restitution on the occupant or,
if ‘the- .dop¥’ ‘of thewwrit of restitution 15 pbéted‘ within five days from
the date A COPY of the writ of restitutiqn is mailed, the levying of-
fice: will Kemove the Judgment. debtor from the property .and place the
judgment creditor in possession thereof. . . wee t o 1oms o wraln
(2) Other rights anpd dutdes of the Jjudgment debtor under the writ
of restitution including any right to. claim an, exepption. pursuant to
chapter ? (cammencing with Section 707.110).. R L P
(d) The writ of restitution shall include a statement that personal
,pggpert%_rgogipingfon_;he_;ealrprope;;g;af;g:jthg_judgmenc_creditor has
been placed in poasession will be sold or: otherwlse dispesed of. in ac-
cordance with Section 117& of the Code.of Civil Procedure uniess the
judgment debtor or the owner pays the Judgment, creditor the reasonable
cost of storage and takes possession of the personal property: not later
than 15 days after the time the judgment creditor takes possession of
the %eal property. R o

- P .. L T

‘ Comment. ' Section 709.120 preseribes the esséitial elements of a
“t :v: Wrdt of restitution fssued to enforce 'a judgmeiit for the pbssession of
real property.‘ See also Section 702.300(b) €Judicial Countil 'to Pre-
scribe form of writs), 702.290 (nctation on writ of request for notice
.- of sale}, Section 709.120 is based on portions of aubdivision 4 of
former Section 682, former Sections 687:2 *&nd:-684) and:a portion of
.subdivision (d) of Sectior-F174. The term "writ ‘of testitution” is used
.:in this chapter to be consistent with the tePm U§éd inSection I'i74
relating to enforcement of a judgment in ad'action £or unlawful ‘de-
i tdlners . tossr o0 . o DR e '
~{ - - .Note that the items redoverable under subidivisfon (b) thay be satis-
fied only from nonexempt property of the judgmenf;ﬁébﬁdr.”'égépgéction
- 707,110, The requirenients of subdfvision % of ‘former Sectfon 682 that
costs, damages, rents, or profits be satisfied firast from personal
property and only ‘thenifrom redl property‘has’ not beev contlnued. See
‘Sections -703.210-703.{490} (levy procedures and’ mannef of ‘fe'vir on

S

particular types of property under writ of execution).
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Subdivision {c) is new. Paragraph (1) 1s derived from the sub-

stantive requirements formerly found in .Sectiom 1174(d), continued in

-..-Bection #09.130. - Paragraph (2) is based on other ‘comparable provisions.

- See,: g8, -Sections 488.020 (notice of -attachment),:512.080 (contents of
- prejudgment writ: of possession), 703.120 (contents of writ of execu—
tion}, i708.120 {contents.of postjudgment writ of possession).. :

.- Subdivisipn, (d) makes applicable to all writs of restitution a
feature formerly applicable ‘only to writs served on tenants im unlawful
detainer actions under Section 1174(d)}.

Vi

St . L e R : ol L

o S " o ST 1376817
§ 709.130. Delivery and execution of writ; instructions
709.13G. (a) The judgment.creditor shall deliver the writ of
restitution to the levying officer to whom the writ of restitution is

directed, . together with written instructions.

(b) The levying officer shall execute the writ of restitution
without delay by (1) serving upon an occupant or posting a:copy of the
writ in the same manner as upon levy of a writ of attachment pursuant to
subdivision (d} of Section 488.310 and (2) satisfying the ‘gmoynt of
costs, damages, rents, profits, interest and the levying officer 8
commissions and costs stated in the writ of restitution in the same
7 manner as a writ of execution would be levied. If a copy of the writ of
l restitution 1s posted the levying officer shall mail a copy of the writ
of restitutlion to the judgment debtor at the judgment debtor's business
or regldence address last known to the judgment creditor or the judgment
creditor 8 attorney or, if no such address is known, to the address of
the real property. o . f e 7

(c) If the judgment debtor does not vacate the real property within
five days from the date of service of a copy of the writ of restitution
~ on the occupant 9T, if the copy of the writ of restitutinn is posted,
rrwithin five days from the date a cogy of the writ of restitution is
- mailed the levying officer shall remove, . the judgment debtor from the
_ property and place the judgment creditor in possession . thereof

9-3



_Seotion 682 and of former Section 682 2.

Comment . Section 709. 130 is derived from provisions formerly con~

m_tained in, suhdivision (d) of Sectiqn 11?& relating to writs of restitu-
. _tion to enforce a judgment in an unlawful detainer sction sfter default
o in psyment of rent. The authority o levy the writ of restitution as a

,r__writ of execution for the satisfaction of amounts awarded by -the judg-

ment and various costs conrinues portions of 3ubdivision 4 of former

13/618

I

§ 709.140. Disposition of personaigpropertg

709.140. Personal property remaining on the premises after the

:_judgment creditor is placed in possession of the real property shall be

disposed of in the manner provided by Subdivisions (e) to (m) Anclu~

sive, of Section 11?& For this purpose, references in Section 1174 and

, provisions incorporated by Section 1174 to, the "landlord shall be

deemed to be references to the judgment creditor and references to the

.'tenant” shall be deemed to be references to the judgment debtor.

- Comment., Section:709.140 is new. This section makes the procedure

.for disposition: of personal property remaining on the premises where a

tenant has vacated in an unlawful detainer action applicable -to all

situations where  personal property. remains on the premises after a

+ . Judgment creditor. has: obtained possession of the rTeal property pursuant

to a writ of restitutiom. : o Sk

o, : o . ol : - i ’15[’341
§ 709.159, . Return of writ of restitution

705,150.- - (a) The levying officer to whom the writ of restitution
1s directed shall return the writ to the court. from which it was issued

i-- .at the earliest of the followlng timésiz : - . o wr

(1) Oneg year from the date.the.writ of restitution was 1igsued.
- (2) Wot;more than 15 days after.the;judgment creditor is placed in

.; possession of preperty described in the writ of restitution.

{3) When return is requested in writing by the! judgment: creditor.
{b) Inseofar.as the writ of restitution 18 levied:as if it .is a writ
of execution, as provided in Section 709.130, it 1s subject to the re-

turn provisions of Section 703.260.

9-4



Comment. Section 709.150 is new. Prior statutory law did not
explicitly provide for the return of a writ of restitution. This sec-
tion retalns the essence of the former rule that a writ for the restitu-
tion of real property remalned In force beyond the 60-day limitatien
provided by former Sectlon 683 insofar as 1t directed the restitution of
the premises although it had expired insofar as it directed the levying
officer to levy on property to satisfy the part of the judgment awarding
damages. See Magnaud v. Traeger, 66 Cal. App. 526, 226 P. 990 (1924).
However, subdivision (a) of Section 709.150 makes the life of the writ

of restitution analogous to that of the writ of execution. See Section
703.260 (return of writ of executlon). See also Section 708.170 (return
of writ of possession). Under subdivision (a} of Section 709.150, the
writ of restitution authorizes the levying officer to place the judgment
creditor in possession of the real property up to one year after its
issuance. However, under subdivision (b), 1f the writ 1s levied for
costs or damages, the levying officer may levy on property of the judg-
ment debtor only during the first 90 days of the life of the writ. See
Section 709.130(b). A return on the writ where it is levied for costs
or damages must then be made as provided in Section 703.260, but the
writ 1s retained 1{f the judgment creditor has not yet been placed In
possession of the real property after 90 days has elapsed since the writ
was isgued. If the judgment creditor has not been placed in possession
of the real property before 90 days have elapsed since 1ssuance of the
writ of restitution, it may not thereafter be levied as a writ of execu-
tion and the judgment creditor must obtaln a new writ 1f costs and

damages remain to be satisfied.

12/823
§ 709.160. Appointment of receiver

709.160. The court may appoint a recelver as provided in Section

705.310 to enforce a judgment for the possession of real property.

Comment. Section 709.160 makes clear that a receiver may be ap-
pointed to enforce a judgment for the possession of real property. See
Sections 564-571, 705.310. The appointment of a receiver is subject to
the general rulés concerning the time within which judgment may be
enforced. See Sections 702.170-702,180.
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, .07/426
CHAPTER 10. .ENFORCEMENT OF JUDGMENT
FOR SALE OF PROPERTY

§ 710.110.° Application for'wrif;ef enforcement: se#etal writg;;f
successive writs

710 110 (a) After the entry af a. judgment for the sale of real or
nersonal property, upon application of the judgment creditq:, the court
clerk shall issue a writ of enforcement. o f o )

(b) Two.or more_writs of enforcement mey“te isened terqntein en~
:forcement of the judgment in different counties. A separate writ of en—
forcement shall be 1ssued for each county in which property sought to be
sold 1s located. _ _ i

(e) Successive writs of enforcement.may be 155ued upon further ap-
plication until the judgment is satisfied however, no writ of enforce-
ment may be issued tc obtain enforcement of the judgment in a county
until any prior writ of enforcement issued for that county is returned

unsatisfied.

Comment. Sectien 710.110C is analbgous to Section 703. 110 relating
to writs of execution and is based in part on former Sections 681 and
$87, . ,See.Section.703.110 and Comment. Subdivision (c), providing for
successive writs of possession, isamaderneeessnryabyhthe provisions of
Section 710.130 concerning the return of a writ of enforcement. Note
that, under this chapter, judgments for the sale of real or personal
property are no longer enforced without resort to a writ.of:eniforcement,
i.e., the judgment is not enforced through an order of sale as was
formerly the practice in some jurisdictions. See Knapp v. Rose, 32
Cal.2d 530, 197 P.2d 7 (1948). The judgment may direct: that -a -gingle

parcel or contiguous parcels of real property situated in two or more

counties be sold in one of the countles as 1if it was all situated

therein. . Section 726.

s e 09/733

. § 710.120. Contents of writ of enforcement
710.120. (a) The w;it»of enforcement shall state the material

parts of the judgment for the sale of the real or personal property,

1021



‘descéribe the property to be sold, and require the levylng officer te
enforce the judgment in the manner provided by law.

(b) The writ of enforcement shall inform the judgment debtor of the
judgqeut qebtpr‘s rights and duties under the wrtt of enforcement.

Comment. Section 710.120 prescribes the easential elements of a
‘writ uf enforcement issued to enforce a judgment for the sale of real or
' personal property. See also Sections 702.300(b) (Judicial Council to
prescribe form of writs), 702. 290 (notation on writ of request for
notice of sale). This séction supersedes a portion of former Section
684. The term writ cf enforcement has been frequently used by the
courts although it did not appear in prior statutes. See, _;E_J_Laubish
Roberdo, 43 Cal 2d 702, 277 P.2d 9 (1954); Knapp v Rose, 32 Cal.2d
' 530 197 2.2d 7 (19&8) See also Marshal's Manual of Procedure § 450.2
.(J Matarazzo ed. n.d.); Cal State Gheriff's Ass' n, Civil Procedural
' Manual § 7.20 (rev. 1972).

4

Subdivision {(b) is competaﬁleﬁtoqseﬁeral other provisiune:. See,
e.g., Sections 488.020 (notice of attachment), 512.080 (contents of
prejudgment writ of possessiun) 703.120 {(contents of writ of execu-
tion}. :

- See  also Section 701. __ (levying officer includes a commissioner

- or elisor pursuant to Section 726).

SR ' = 09f747
§ 710.130. . Deldvery and execution of writ; instructions
. 710.130:: {a) The judgment creditor shall deliver the writ of

- enforcement- to the levying officer to whom the writ of enforcement is

~.directed togethér with written instructions,

(b) The. levying officer shall execihte the writ of enforcement with-
out delay by (1) searching for'and taking custody bf any personal prop-
erty described in the writ of enforcement in the manner prescribed by
Section 514,010, (2) giving notice and selling the real or personal
property described in the writ of enforcement in the manner prescribed
by Article 4 (commencing with Section 703.510) of Chapter 3, and (3) ap-
plying-the proceeds:of the sale in conformity with the judgment,

10-2



Comment. Section 710.130 generally continues former law and prac-
tice regarding enforcement of a judgment for éﬁé sale of real or person-
al property. Subdivision (a) of Section ?10&130 is analecgous to Section
703.210(a). o e |

Subdivision (b) of Section 710.130 1nc6fp6¥éﬁéé the provisions of
Secticn 514,010 concerning the midnner of taking custody of personal
property and the provisions of 'Sections 703. 510-703.660 concerning the
manner of sale of the real or personal property. Former law was silent
as to these matters, however, the mannexr of sale appears to have been

similar to that provided by subdivision (b}. See Johnson V. Iyrell 77

Cal App. 179, 182, 246 P. 140, ":(1926) (foreclosure sale of real
prOperty ‘made 1n same manper as execution sales): Podrat V. Oberndorff,
207 Cal. 457, 459-460, 278 P. 1035,  (1929) (foreclosure salé of

personal propérty under chattel mortgage made in same manner as execu-
tion sale; personal property capable of manual delivery must be in the
possession of the officer to make a sale), Marshal's Manual of Procedure
§§ 452.1, 452.2 (J. Matarazzo ed. n.d.); Cal. State Sheriff's Ass'n,
Clvil Procedﬁfﬁl Manual §:?'20*trev. 1972). This section changes the
former practice under which the judgment debtor was requested to bring
perscnal property to' the sale, if he refused, the judgment creditor was
required to bring a claim and delivery action. See Ely v. Williams, ]
Cal. App. 455, 457-458, 92 P. 393, _ ~  (1907); Marshal's Manual of
 Procedure, supra at §§ 452.1, 452.2; Civil Procedural Manual, supra at

- § 10163 {rev.--1973). Court costs, expenses of sale, and attofrney's
fees, where appropriate, are satisfied out of the proceeds of the sale.
Section 726. Goan

P . IR . .

09/749
§ 710.140. Property in private place; court order -

710.140. 1If any personal property described in the writ of enforc-
ement 1s located 1n a private plzce, the judgment creditor shall make an
ex parte application to the court from which the writ of enforcément was
issued for an order directing the levying officer to seize the pérsonal
property in such place. Theicourt may issue an order for this purpose
only if the judgment rcreditor establishes that there is probable’ cause
to believe that the personal property described in the writ of enforce-

ment I8 located there.
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Commeot. Section 710. 140 is new. It is based on portions of Sec~
tions 512 060 and 512 080 pertaining to prejudgment writs of possession
| and 1is comparable to Section 708. 140. See the Comment to Section 512.010
concerning private place.f Under former law, the levying officer did
not have authority to selze personal property under a writ of enforce-
ment. See the Comment to Section 710,130,
. 10/000

§ 710.150. Service of writ.oflenforcement and order

'710.150. (a) When the levying officer takes custody of the person-
al property described in the writ of enforcement, the levying of ficer

':ﬁishall deliver to the person in possession of the property a copy of the

writ of enforcement and, if the property 1is in a private place, a copy
of any order issued pursuant to Section 710 1&0 If no one is_in pos-
session of the personal property when the levying officer tekes custody,
the levying officer shall subsequently mail a copy of the writ of en-
forcement and any order issued pursuant to Section 708.140 to the judg-
ment debtor. | |
. ; (b) A,copy of the writ of enforcement shall be served or posted in
Vlthe manner prescribed by subdivision {b) of Section 709.130 for service

"or posting ‘of a writ of restitution

Comment. Subdivision (a);of Section 710.150 is comparable to Sec~
tions 514.020 (service of a prejudgment writ of possession) and 708.150
(service .of postjudgment writ of possession). Under former practice,
the judgment debtor was given only a notice of sale and,; 1f:personal
property was to be sold, a request to bring such property te the sale.
See Marshal's Manual of Procedure § 452.1 {J, Matarazzo ed. n.d.). See
also Cal. State Sheriff's Ass'n, Civil Procedural Manual §§ 10.163,

10. 164 (rev. 19?3);-“Note that the- judgment debtor is also required to

- be served with notice of sale pursuant to subdivision {e) of Section

703.520, incorporated for the purposes .of this chapter:by subdivision
(b) of Section 710,130, o R
. Subdivisicn. (b) is new. The writ may be.served or posted at the

same time the notice of sale iz posted.
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ST Tt 10/003
§ 710.160. Return of writ of enforcement '

- 177103160, The levying officer to whom the writ of eﬁfdrceﬁeht is
directed. shall return the writ of enforcement to the court.from which it
was issued at the earliest.of the following times: . .

(a) One year from the date the writ of enforcement was. 1ssued.
(b) Not more than 15 days after a . sale is made under. the writ of
enforcement. : : . _

. .{c) When the retuyrn is requested in:writing by the judgment credi-

. tor.

Comment., Section 710.160-is néw. ' ‘Prior statutory law did not pro-
vide for the return of & writ of enforceément. The sibstdnce of the re-
.turn provisions under this sectlon i¢ identical to the“ﬁfé%iéiéns of

Section 703.260 Eoncerning a writ of éxeéu'tion except :t'haf","-éit‘me there

48 ho lévy on unspecified ‘property when a fudgment for the sale of

“specified property is enforted, the writ is not téﬁuiféﬂ'téiﬁé returned
at -the end of ‘90 days 1f ‘it is not executed within that time. See
° Section 703.260(a)(4). TR o

10/006

§ 710.170. Order directing transfer of property or documents by
defendant

710.170. {a) If a writ of enforcement is issued, the court may
also issue an order directing the defendant to transfer to the levying
officer:

(1) Possession of the property to be sold where such property is
sought to be taken into custody.

{2) Possession of any documentary evidence of title to any property
of the judgment debtor which 1s to be sold. Aa order for the transfer
of possession of documentary evidence of title issued pursuant to this
paragraph may be enforced by the levying officer when the property is
taken into custody or at any time thereafter.

{b) The order shall contain a notice to the judgment debtor that
fallure to comply with the order may subject the judgment debtor to
being held In contempt of court.

Comment. Section 710.170 is comparable to Section 703.280.
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10/008
§ 710.180. Appointment of recelver

710.180. The court may appoint a receiver as provided in Section

705 310 to enforce a judgment for the aale of real or personal property.

- Comment. Section ?lﬂ 180 makes clear chat a receiver may be ap~
pointed te enforce a judgment: for the sale: of real or perscnal: groperty.
See also Sections 564-571, 705.310. Under former law, recelvers were

- nat expressly authorized to enforce such judgments, l.e., sell the
property. Cf. Section 726 {appointment of elisor.or commissioner to
sell property at conclusion of forclosure action); Ramsey v. Furlott, 14
Cal. App.2d 145, 148, 57 P.2d 1007, (1936} (appointment of 'receiver
and commissioner” to gather property and sell it is in effect appointment

_of commigsioner). Receivers have been appointed at the commencement of
a foreclosure action and continued in possession until sale. Boyd v.
Bennexanz 204 Cal. 23, 25, 266 P. 278, __ (1928). A receiver may be
appointed to collect rents on real property sold pursuant to a decree of
foreclosure Subdivision 4 of Section 564,

o The appointment of a receiver is subject to the general rules con—
..ircerning the time within which judgment pay, be enforced See Sections
702.170-702.180.
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157642
CHAPTER 11. ENFORCEMENT OF JUDGMENT BY CONTEMPT

§ 711.110. Enforcement by contempt

711.110. Where a judgment requires the performance of any act not
described in Sections 702,110 (payment of money), 702.120 {possession or
personal property), 702.130 (possession of real property), and 702.140
{sale of real or perscnal property), a certified copy of the judgment
may be served upon the person against whom the judgment is rendered or
upon the person or officer required by the judgment or by law to cbey
the judgment and obedience thereto may be enforced by the power of the

court to punish for contempt.

Comment. Section 711.110 continues the substance of a portion of
former Section 684, As to the power of the court to punish for coatempt

generally, see Sections 1209-1222,
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- APPENDLX
DISPOSITION OF EXIBTING TITIR 9

_ fITLE 5. EXECUTION OF JUDGMENT IN CIVIL, ACTIONS
a '+ CHAPTER 1. BXRCUTION

§ 681, TMime for bwuszce; exclusion of time stayed or enjoined

The party in whose favor judgment Is given may, at any time
within 10 years after the entry thereof, have n writ or order issued
for the execution or enforcement of the juwdgment. If, after the eniry
of the judgment, the issting of such writ or order is stayed or en-

. Joined by any judgment or order of court, or by operatlon of law,
the time during which it is o stayed or enjoined must be excluded
from the computation of the 10 years within which execution or
order may lssue. (Enacted 1872, Ag amended Stats. 1907, c. 360,

682, § 1; Stats.1955, c. 754, p. 1248, § 1.) '

o

- Qolmegt, Yormer Section 681 is supsresded by Bection 702.170 which
provides a bapic 10-ysar period for the snforcemsut £ monsy judgmants
aad ’“"“.1'“ for the posssssion ot sale of real or personal proparty
snd by Section 702,190 spplicable to momay judgsents payable in inetsll-
satts,  All snforcesent sust be completed st the conelusion of the 10-
yosr pertod provided by Saction 702.170 4f the enforcesbility of the
judgmeut is not extended pursuant to Section 702,180 or 702,190, where~
as, under the first sentence of former Section 681, & writ of execution
igsusd within the 10-year period could ba enforced after the expiration

of such period. Alonso Investment Corp. v. Doff, 17 Cal.dd 539, _

Pead __, __Cal, Bper. ___ (1976). The second sentence of former

Baction 681 ie not continued, Section 702.170 doss not provide for
tolling of the 10-year period.

§ 681a. Siay of exeoution; maximum time
‘The court, or the judge thereof, may stay the execution of any
judgment or order; provided, that no court shall have power, without
the consent of the adverse party, to stay the execution of any judg-
ment or arder, the execution whercof would be stayed on appeal only
. by the exceutlon of a stay bond, for a longer period than 10 days in

~[-
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Justice courts, nor for a longer period than 30 days In other courts.
If a motion for n new trial or for judgment notwithstanding the ver-
diet is pending, cxecution may be stayed unt!l 10 days after the de-
termination thercof. (Added Stats.1911, c. 220, p. 400, § 1. As
amended Stats.1029, c, 485, p. 847, § 1; Stats, 1933, c. 744, p. 1885,
§ 131; BStats.195%, c. 1737, p. 4120, § 103, operatlve Jan, 1, 1952:
Stltl.lﬂﬂl,c Bod,p 1753 H)

Commant. The substance of the ﬂ.tlt unt-nce of former Section
681 1s uontinuad i.n -ubdivilim (6} (1) and (b) of Section 702.200.
Thn sscond’ sentence is continued in lubd:l.vhion (n) (2) of Section
702 200.

h; Illulnu; formnlition; contents

, dwﬂmmusﬁhi&ndlnthanmntthlmk.uﬂed

 with the seal of the court, and siibecribed by the clark or judgs, and be dl.

‘ the sheriff, constable, or marshal, and it must intelligibly refer to
the judgment, stating the ecourt, the county, and in munieipal and justice
cotrts, the judicixl district, where the judgment Is entered, and it it be for
money, the smount theveof, and the amount actually due t.hnmn. and if made

in a specified kind of money or currency, as provided in Section €8T,

the sxecution must also state the kind of money or eurrency in . the

judgment Is payable, and must requirs the officer to whom it is divecied to
procoed substantially as follows: e
1. Peoperty or sarnings of judgment debter

1. I it be aguinet the property of the judgment debtor, it must requ!ro
auch offlcer to satisty the judgment, with interest, out of the petsonal prop-
wrty of such deblor, or (f it is agulnat the carnings of such debtor, sueh levy

~ shall be made in accordance with Section 682.3, and if sufficlent personal

property cannot be found, then out of his real property; or i the judgment

* ben lien upon resl property, then out of the real property belonging to him

on the day when the abstract of judgment was filed us pmvided in Seetlbﬁ'
@14 of this code, or at any time thereafter, .
8. Properly in hands of helrs, tenants, trustees, ete.
2, I it be againet real or personal property in the hands of the persanal
representatives, heirs, devisees, legatees, tenants, or trustees, it smust require
- such officer to aatisfy the judgment, with interest, ott of such’ pmpert:r
5. Particular kind of money
. 1f it be issued on a judgment made payable in & specified kind of
money of currency, as provided in Section 687, it must also require such of- .
ticer to satisfy the same {n the kind of money or eurrency ln which the judg- - .
ment Is made payable, and wuch officer must refuse payment in any other
kind of money or currency; and in case of levy and sale of the property of
the judgment deblor, he must refuse puyment from any purchaser at such
sale In sny other kind of money or currency than that specified in the execu-
tlon, Any such officer coliecting money or currency in the manner reguired
by this chapter, must pay to the plaintiff or party entitled to recover the
sama, the same kind of money or currency received by bim, and in case of
‘neglect or refiisal to do av, be shall be liabls on kis officlal bond to the judg-
seeat ereditor in thres timas the amount of the movey 80 collected.

4 Posssssion of property
4. M 1t be tor the dellvery of the possession of real or peraonai property,
it miust require such officer to _dotlver the possession of the same, describing

e
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it, to the party entitled thereto, and may st the same time require such offi-
ear to satisfy any cost, damages, rents, or profits recovered by the same
judgment, out of the personal property of the petwon against whom it was
rendersd, and the vaiue of the property for which the judgment was ren-
dured to be specitied thereln if a delivery thereof cannot be had; and if
sufticiont persons! property cannot be found, then out of the rest progerty,
s provided in the first subdivision of this section,

. (Amanded by Btate.1971, o, 1684, p. 3611, § 1; Btate. 1978, ¢. 20, p. 85, § 8.)

Comment. The first paragraph of former Section 582 ia superseded
by Section 703,120 (contents of writ of execution). The technical
duteil which is to be stated in the writ is left to the Judicial Coun-
cil. Bection 702.300(b). See also Sections 708.120 (contants of writ
of possassion), 709.120 (contents of writ of restitution), 710.120
{contents of writ of enforcement). Subdivision | of former Bection 682
in supsrseded by Sections 703.120(s) (contents of writ), 703.130 (prop-
arty subject to sxecution), 703.210(b) (execution of writ), and 704._
(garnishment of earnings). The order of levy specified in former law is
" not continued. Ses the Comments to Sections 703,120 end 703.210.
Bubdivision 2 of former Bection 682 is not continued hecauss it is un-
nncnlllfr. Bae Section 702.220(a) (enforcement pursuant to Probate Code
Bection 732 after dsath of judgment debtor). Subdivision 3 of former
Section 682 is not continued. Bubdivision 4 of former Bection 682 ia
supsresded by Sections 708.120 (contents of writ of possession), 708.130(b)
(axscution of writ of possession), 708.160 (judgment for possession of
parsonal property satisfied for the valus of the property), 709.120
(contents of writ of restitution). The order of lavj specified in
subdivision 4 is not continued.

§ 082s. levy on bank account, savings and losn sssociation share or
cartificate, or conients of eafe deposit box not wholly In
natne of judgment debtor

17 the debt, credit, or other personal proparty sought to be levied upon

{s {n) sny bank sccount, or interest therein, not standing in the name
of the judgment debtor or Judgment debtors or standing in the name of
such judgment debtor or judgment debtors and one or more other persons

* who are not judgment debtors, or {b) any savings and loan association
shars, investment certifivate, or secount, or Interest therein, not stand.
ing in the nsme of the judgment debtor or fudgment debtors or atand-
ing in the name of such Judgment debtor o judgment debtors and In one
or more other persons who are not judgment debtors, or (¢) property in.

. & safe-deposit vault or box malntsined by & bank, trust company, say-
" ings and loan sasociation, or other corporation authorized and empowered
to sonduct a safe-deposit business and rented by it to & persen or personis -

other than such judgment debtor or judgment debtors or rented by it to




ons vr more such judgment debtors and to one or more other persons
who aré not judgment debtors, the following provisipns of this section
aleo shail be compited witk; otherwise the levy shall not be effeetunl
for any purpose and shall be disregarded. The pisintiff shall provide
and concurrently with the levy the sheriff, constable, or marshal shall de-
liver to such bank, trust company, savings and loan association, or safe-
deposit corporstion a bond in un amount not less than twice the amount
of the judgment indemnifying the person or persons, other than the
Judgment debtor or judgment debtors whose interest ia sought to be levied
upon, tightfully entitied to such debt, credlt, or other personal property
{whick person or persons need not be named specificaliy ln sald bond
but miuy be referred to generally in the same manner as [n this sentence),
. ngalnnt sctual damege by rexson of the taking of such debt, credit, or
other personal property and aasuring to such person or persons the
return thereof to him or them upon proof of his or thelr right thereto.
Uporr deliver to it of the aforcsaid bond such bank, trust company,
savings and loan masociation, or safe-deponit corporation shail immedi-
ataly notify the person in whose name such gccount stunds, other than the
judgment debtor, or the person to whom such pafe-deposit box (s rented,
other than the judgment debtor, by registered muil addressed to the last
atldress of sueh person known to such bank, trust company, savings and
loan ansoclation or sate-deposit corporation of the fact of the service of
sald writ and of the delivery to it of aaid bond. From the time of
said levy and the delivery to it of said bond such bank, trust company,
savings and lonn assoclation or safe-deposit corporation shail not hostor &
check or other order for the payment of money drawn against the ac-
count or other credit so levied upon, such savings and loan association
shall not permit withdrawals in respect of the share, investment cer-
tiflcate, or account so levied upon, and auch bank, trust company, savings
and loan association or safe-deponit corporation shall nol permit the re-
moval of any of the contents of the safe-deponit vautlt or box levied upon
for a period of fifteen (18) days from the muiling of sald tiotice or untit
the levy is wooner released, After flfteen {16) days from the making of
" wald levy and the delivery of sald bond, If no proceedings excepting to the
sufficlency of the surcties have been commenced, o if such procesdings

. have been commenced, when the sureties have justified, suid bank, truat
company, ssvings and lonn associntion or safe-deposit corporation shall
comply with the levy, unless It haz been sooner relesned, and shall not
be llable to any person by reason of such compliance or by reason of
the nonpayment of any check or other order for the payment of money
drawn agalnst the sccount or other credit o levied upon and presentod
while the levy [s in force or by reason, while the levy is in force, or re-
funal to pay any withdrawal in rexpect of the share, inveatment certifl- -
cate or account so levied upon, or by reason of the Femoval, pursuant
to the lavy, of any of the contents of such safe-deposit vault or box or by
reuson of the refusal of sich bank, irust company, savings end loan as-
soclation, or safe-deposit corporation to permit access to such sale-
deposit vault or box by the renter thereof. The bond described above
ahalt be executed by the judgment creditor or judgment creditors with
two or more sufllcient muretles. Exceptions to the sufflciency of the
sureties may be taken by any person claiming to be the rightful owner
of the debt, credit, or other personal property levied upon, in the same
manner #s tpon an undertaking on attachment and when excepted to
the sureties must justity in the same manner as upon an underinking on
attachment. The bank, trust company, savings and loan massoclation, or
site-deponlt corporation to whom any such bond is delivered shall deltver
It. w5 directed by the obilgees thereof. Before giving access to any
safe-depoait vault or box the bank, trust company, savings and fomn
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smaociation, or safe-deposit ecrporation may demand payment to it of
utl costs and expenses of opening the safe-deposit vault or Lox and all
costs and expetises of tfepalring mny damage to the ufe deposit vault
or box catsed by the npenlnu thereof.

{Amended by Btate.1974, c. 1516, p. 3377, § 18, operatlve Jln. 1, 1977.)

Comment. The substance of former Bection 682a is continued in
Bection 703.340 with sevaral exceptions. The bond provided by the mec-
cod santence of former Saction §82s may be twica the amount sought to be
lavied upon under Bection ?03;340&}. Bubdivision (@) of Bection
703,340 provides that only so much of the account as is necesssary to
satisfy the amount stated in the writ is held rather than the entire
account as provided in the fourth sentenca of former Section 682a.

§ 882b. Levy on property containing dﬂllln: lmuu; notice of home.
stead rights
{a) Each application for a writ of execution against real property -
contuining » dwelling house, shall be :ccompanled by the followiny
- notice: .

“IMPORTANT NOTICE TO THE HOMEOWNER

1. You may be sble to protect the real property deserlbed in the No-
tive of Levy from execution and forced asale if you or your family are
now residing on the property.

2. I you or your spouse wish to prevent the foreed ula of this prop-
erty, a claim of exemption must be filed as required by Section 690.80
of the Code of Civil Procedure within twenty (20) days from the date of
service of this notice, _

3. For your own protection you should weck the advice of an sitoimey
fn this matter, and you should do so promptly so that your cialm of ex-
emption may be filed within twenty (20) days of the date of the service
of this notice.”

(b) No writ of executlon shall lssue on this real pruperl: unless ac-
companied by the notice provided for in subdivision (w).

- [¢) Whenever a writ of execution against reai property containing a
dwelling house {s served upon & judgment debtor, it shall be accompanied
by the notice net forth in subdivision (a).

(Added by Biats.1974, ¢, 1251, p, 2704, § 1, oparstive Ju!y 1, 1975 )

Comment. FYormer Section 682b is continued by Section .

§ 6821 Form; recovery of money : _
- - A wrlt of execution {ssued on a judgment for the recovery of money must
be subatantially in the following form: :
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_ (Title of Court)
(Number and abbreviated title of actien)

The People of the Btats of California:
To the Bhoeriff, Constable or Mmhal of

the ........ County of ......... Greeting:
On e a judgment was entered by the
above entitled court in the ah-:we entitled
* sotlont dm favor of .. .. oLl L. ... ns judgment ereditor
% and agninet .. - . a8 judgment debtor
and aald judgment wu duly entered in {referring to where entered) for
il . . §  principal,
e $ siforney foes,
bkl : $  interest, and
e §- .. .conts, making & toial amount of
bl $  the judgment ae cotered, and

Whereas, according to an affidavlt and/or & memorandum of costs after
Judgment filed herein, it appears that further sums have mcerued aince
the entry of judgment, to wit:

s ‘% neerued interest, and
e $--_.acerued costs, together with §.... fee for the insu-
ance of this writ, making a total of
. 3. .. a8 aceyued costs, accrued interest, mnd fees.
Credit must be glven for payments and partial satisfactions in the amount
of §....._..

which Is to be flrst credited agalnat the total accrued couta and acerued

Interest, wlth iny excean credited against the judgment as entered, leaving
. & net balance ucluaily due on the date of issuance of this writ of

» " . SO : :

of which §..... ... in due on the judgmont ns entered and bears interest
at T percant per annum, in the mount of ... ... per day, from the date
of issusnce of this writ to the dete of levy, to which must be added the
comnminsions nnd costa of the offlcer executing this writ.

Notice by mall of any aaie under the writ of execution (has) (has not)
mnquuhd The tollowlng named persons have requested such notice

LY
Names ' - Addresses

After the levy has been mude, a copy of this writ of execution dhall be
mailed by the levying officer to the judgment debtor at the address below
uniess a copy has been served at the Hme of the levy:

Name Address

Notice to the Judgment Debtor: You may be entitled to file & clalm
exempting your property from execution. You may seek the advice of an
Attorney or may, within 10 days from the date your property was levied
upon, deliver an atfidevit to the levying officer seeking to exempt such
property, as provided in Section 690.80 of the Code of Civil Procedure.

These presenis are therefore to command you to sautinfy the sald judy-
ment with interest and costs as provided by law and your costs and dis-
bursements out of the personal property of sald debtor not exempt from
execution, and If wutflcient personal property cannot be found, then out of
his real property; or if the judgment be a llen upon real propery, then out
ol the real property belonging to him on the day when the abstract of
judgment was flled as provided in Section 674 of the Code of Civil Pro-
cedure, or at any time thereafter, make notice by mail of any levy pursu-
ant fo this wirit of execution, and make return of this writ within not leas
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. than 10 days nor more than 60 days after your recelpt thercof, with what

you have done endorsed hereon.

Glven under my hand (and the seal of ........ Yoh .>...... 18,

Note to printer: where the asterisk (*) appears in the foregoing form,
it Is intended that'the printed form nlull bave the same arrangement and

number of words in the Line.

Where the double msterisk (**) gppesrs In the foregoing form, it Is
fntended that the dollar sign characters ($) shall appear under one an-

other in vertical column,
(Amended by Stlhs.iﬂ'm c. 1888, p. 8087, § 8; Btats.1971, c. 438, p. BSS,
118)

Commant. Former Section 682.1 is not continued, The Judicial

Council is given suthority to prescride the form of writs under the

Enforcement of Judgments Law (Sections 701.110-711.110),
?02.300(1:).

Section

§ 682.2 Entry onwrit of amount of intorest and costs; sdditional

Interent

Whenever a writ of exectution is Issued, the clerk or, \f there la
no clerk, then the judge of the court, shall enter on the face of the
writ the amounts of any costs and Interest which have accrued from
the date of entry of the judgment to the date of the lssuance of the
writ. The amount of interest which has acerued from the date of
entry of the judgment to the date of issuance of the writ of execu-
tion shatl be entered on the face of the writ In & llke manmer to costs
if the judgment creditor has filed an affidavit as to the amount of
such Interest at the time of the request for the Issuance of the writ,
The clerk shall also enter the amount of interest which accrues daily,
from the date of issuance of the wrlt on the amount due on the judg-

ment as entered.

! Interest, on the amount of the judgment remaining unpald as
shown on the writ, from the date of issuance of the writ to the date
of levy of executlon, shell be computed by the levylng officer and
this amount plus the commisslons and costs of the levylng offlcer
shall be added to the net balance actuaily due on the date of the issu-
ance of the writ, as staied thereln, In determining the {otal amount
to be satisfled by executlon. (Added Stals.1957, c. 1734, p. 3118,
§ 1. As amended State 1959, c. 534, p. 2503, § 2, operailve Jan. 1,

1960.)

Comment. The first paragraph of former Section 682.2 is continued
in Section 702,280(a). The suthorization for the judge to act if there
1s no clerk is generalized in Section 7D2.310. The second paragraph of

former Bection 682.2 is continued in Section 702,280(b).
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§ 6823 Exccution against earnings of judgment debtor; withholding by
employer; payment to sheriff, constable or mmlull; termina.
tion of execution

{#) Whenover the levy of executlon Ls against the earnings of & judgment
debtor, the employer served with the wrlt of execution shall withhold the
amount specified in the writ from earnings then or thereafter due to the
judgment debtor and not exempt under SBectlon 690.8, and shall pay such
amount, each time it s withheld, to the sheriff, constable or marshal who
served the writ. If such person shall fall to pay each amount to the sheriff,
conatable or marshal, the judgment creditor may commence & proceeding
against him for the amounts not paid. The execution phall terminate and
the person served with the writ shall veass withholding sums thereunder
when sny one of the following events takes plm'

(1) Buch person receives a direction to release from the levying ufficer
Buch release shall be fssued by tha levying officer in any of the following
cuson:

(a) Upon receipt of & written directlon from the judgment credlior.

_(b) Upon receipt of an order of the court in which the action i pending,
or & certified copy of such order, discharging ot recalllng the execution or
releasing the property. This subdivialon shall apply only if no appen is per-
fecled und undertaking executed and filed aa provided in Section 917.2 or &
certificate to that ef{cct has been Issued by the clerk of the court.

(¢) In all other cases provided by law.

(2) Such person has withheld the full amouni specified in the writ of
execution from the judgmment debtor's eatnings.

(8) The judgment debtor's employment is terminated by & resignation
or dismissal ut any iime after service of the execution and he s not rein-
stated or reemployed wiihin 80 daya after such termination. _

{4) A perlod of 90 days bas passed slnce the time nm:h person was
served with the writ of execution,

(b} At any time after a4 lovy on his earnlngs the juds'ment debtor may
proceed Lo claim a full exemption of his earnings in secordance with the
provisions of Sections §90.0 and 800.60. The exemption so claimed shall ex-
tend to eny wages withheld pursuant to the levy of execution whether or not
withheld nfter the claim of exemption is filed.

{e) Bubject to the provisions of Sectlon 490.50, the sheriff, conatahle ar
marsha! who serves the weit of execution and receives the gmounts withheld
from the judgment debtor's earnings, shall aecount for and pay to the pet-
son enlitled thereto, all sums coliceted under the writ, leas his lawful fres
and expenses at lerst once every 30 days, and make return on collection
thereot to the court.

(Added by State. 31971, c. 1684, p. 3612, § 2. Amended by Stats. 1972, o, Biﬂ .
1208, § I, urgency, Eff Aug. 9, 1872.)

Commant., [Former Section 682.3 1s superseded by Chnp'tet 4 {com=
mencing with Bection 704.110) of Title 9.}

[!xiltigg Law |

§ 883. Return; lssue of new wril; 'redelivery of writ for allas re-
’ turn

The execution may be made returnable, at any time not leas than 10
hor more Lhan 60 days after its receipt by the officer to whom it 1s di-
rected, or, if the exccution is upon the earnings of the judgment debtor,
upon the terminatlon of the levy of execution as provided in Section 682.3,

— -




to the court In which the judgment Is gnicred. When the exccution Is re- -

turncd, the clerk mugt attach it to the judgment roll, or the judge must
make the proper entry in the docket, ’ k

11 nn execution Is returned unsatisfied, another may be afterward ia-
sued within the \me speclfied In this code. _

I property either personal or real be levied upon under such writ of
execution but the sale thereunder be postponed beyond or not held with.
in the return date after it {s received by the officer to whom it was de-
livered and which has been returned to the clerk of the court In which
the judgment is entered, upon request of the persoit in whose favor the
writ runs the court may direct the clerk o redeliver sald execution to
the officer to whom it was directed In order to permit the officer to
make &n alias return of the proceedings of the sale or levy thereon as in
the case of an original return of oxecutlon, :

Whenever a writ of execution lasued against real property containing a
dwelling house has been returned, proof that notice requited by Bec-
tion 682b haw becn served shall be indicated on the writ, or separately
and atiached to the writ. :

(Amended by HBtats.1971, c, 1684, p. 83618, § 3; Siats.1074, ¢. 1261, p. 2705,
§ 2, operative July 1, 1978 :

[From Recommendation Relating to Wage Garnishment]
§ 683 (amended). Return of writ of exscution

683. (a) The execution may be made returnable, at
any time not less than 10 nor more than 60 days aftef its
teceipt by the officer to whom it is directed, on 4 the
exesution b upen the sarnings of the debles,
uponihe mmﬁ%kwdmwﬂmudpamdod |
.40 Bestion 888:3; to the court in which the judgment 1s
entered. When the execution is returned, the clerk must
attach it to the judgment roll, or the judge must make the
proger entry {n the docket. ‘

(b} If an execution fs returned unsatisfied, another
may be afterward issued within the time specified in this

e.
‘fe) I property either poersonal or real be levied upon
under such writ of execution but the sale thereunder be
postponied beyond or not held within the return date
after it Is received by the officer to whom it was delivered
and which has been returned to the clerk of the court in
which the judgment is entered, upon request of the
person in whose fuvor the writ runs the court may direct
the clerk to redeliver said execution to the officer to
whom 1t was directed in order to permit the officer to

make an alias return of the proceedings of the sale or levy
thereon as in the case of an original return of execution.
(d) Whenever g writ of execution issued against real
property containing a dwelling house has been returned,
proof that notice required by Section 682b has been
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- seryed shall be indicated on the writ, or separately and
attached to the writ. .

(e) If an earnings withholding order has been issued
and served upon.the employer as provided in Chapter 2.5
(commencing with Section 723.010) prior to the time the

. writ of execution is made returnable under subdivision
%. cgae execution is returnable as provided in Section

Comment, Subdivision (a) of former Section 683 is superseded by
Bection 703.260(a) which differs significantly from former law. BSee the
Comment to Section 703.260. The last sentence of subdivision (a) of
formar Bueﬁiun 683 4» not continued. BSee Section 702,300(a) (Judicial
Council may provide by rule for procedure under Title 9). The subatance
of subdivision (b) is continued in Section 703.110(c) (successive write
of cxncution). See also Bections 708.110(&)'(5uccelliva writa of pos-
sassion), 709.110(c) (successive writs of restitution), and 710.110(c)
{successive write of enforcement), Subdiviaion (c) is superseded by
SBection 703.260{(a) which provides in effect that, if the writ of exe-
cution is levied within 90 days after issusnce, the writ may be returned
as late as one yesr sfter its issusnce and the sale of the property must
take placs within the yesr. Subdivision (d) is continued in Section

. Bubdivision (e) is continued in Bection 703.260(b).

§ 884. Enforcement of judgment

When the judgment is for money, or the possession of real or personal
property, the mame may be enforced by a wrlt of execution; when the
Judgment requires the sale of property, the same may be enforced by a
writ reciting such judgment. or the material parts thereof, and directing
the proper oftlcer to execute the judgment, by making the sale and apply-
ing the proceeds in conformity therewith; when the judgmeni requires
the performance of any other sct than &s above dedignated, a cerlified copy
of the judgment may be served upon the parly against whom the same Is
rendered, or upon the person or officer required thereby or by iaw to obey
the same, and obedlence thereto may be enforced by the court,
(Amended by Btats 1973, ¢. 20, p. 86, § 8.) )

Comment, Bection 684 1is superseded by various provisions of the
Enforcement of Judgments Lew, Title 9 (commencing with Section 701.110).
See Bections 703.110 (writ of execution to enforce money judgment),
}:UB.I‘IO (writ of possession to enforce judgment for poesession of per-
sonal property), 709.110 (writ of restitution to enforce judgment for
possassion of real property), 710.110 (writ of enforcement to enforce
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Jjudpment for sale of resl or personsl property), 711.110 (enforcement of
typas of judgments by contempt). *

§ 8841 Enforcement of judgment for possession af personal property

The sheriff, constable or marshat shall enforce a Judgment for the poa-
seasion of personal property it the manner prescribed by Section 614.010
or as otherwise proescribed by law; provided that when the executlon re-
guires the delivery of possession of property used as & dwelling, such as a
house trailer, mobllehome, or boat, then the sheriff, conatable or marshal
shall, {f the preperty be ovecupied, place & keeper In charge of the property,
at plaintiff's expense, for at least two (2) days, and at the expiration of
sald period shalt remove ils occupants and deliver posscasion to the plaintiff.
{Amended by Slats. 1976, ¢. 878, p. —, § 8.}

Comment, Former Section 684,1 is continued in Bections 708.120(b)
and 708.130(b). The requirement of a keeper for personal property used
as & dwelling is provided by Section 514.010, incorporated by reference
in Saction 708.130(b).

§ 684.2 Enlorcement of judgment {lrst from property under attachment

{a)} Where nn attachment has previcusly been lssued, and a judgment
is recovered in the metlon in favor of the pleintiff, and an executlon ia
Issuted thereon and delivered to the sheriff, constable, or marshal, he
shall satisfy the judgment out of any property attached by kim which is
still aubject to such altachment. He shall pay to the plalntiff the proceeds
of ull sales of perishable property okt by him, or of any money collected
by him, or 50 much as is neceasary to satizfy the judgment; and, i any
balance remains dije, he shall levy on and sell under the exscution so
much of the ptoperty, real or personal, an is necessary to satisfy the bal-
ance {f enough for that purpose remain In his hands, Notites of the
sales shall be given and the sales conducted as in other casen of miles on
sxecution. B

- (b) I, after selling the propetty attached by him remaining In his
hands, deducting his fees, and spplying the proceeds, together with
the money collected by him, to the payment of the judgment, any balance
remaina due, the sheriff, constable, or marshal shall proceed to collect
such balance s upon an execution in other cases. When the judyment
has been puid, the sheriff, constable, or marshal shal! relesse any at-
tached property unapplied on the judgment In the manner provided by
Bection 4B8.560.

(Added by Stats.1074, ¢, 1518, p. 8979, } 14, operative Jan. 1, 1977.)

Comment. The provisions of subdivieion (a) and the first sentence
of subdivision (b) of former Bection 684.2 requiring resort first to
attached property before applying other property to the satisfaction of
the judgment have not been continued. See Sections 703.120(a) and
703.210(b) (writ of execution to be levied on property subject to execu-
tion). B8ection 703.230 permite the judgment debtor to obtain a court
order for the release of property previously attached or its application
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to the satisfaction of the judgment. ' The provision regarding notics of
sale in the last sentence of subdivision (a) is not continued since it
is unnhecessary in light of tha elimination of the separate treatment of
‘previously sattached property. The portion of the first sentence of
subdivision (b) of former Bection 684.2 partaining to application of the
procesds 1s supsrseded by Section 703.640. Tha last sentence of subdi-
vision (b) is superssaded by Sections 703.230 (rilall- of property pravi-
ously attached) and 703.300 (manner of releass),

§ 685, Exccution afier ten years; leave of court, procedure;
Judgment upon supplemental proceedings

In ali cases the judgment may be enforeed or carried infto execu-
tion after the lapse of 10 years from the date of Its entry, by leave
of the court, upon motlon, and after duc notice to the judgment debtor
accompanied by an affidavil or affldaviis solting forth the reasons
for fallure to proceed In compliance with the provisions of Sectlon
681 of this code. 'tThe fallure t{o set forth such reasons gs shall, in
the discretion of the court, be sufficlent, shall be ground for the de-
nial of the motion. This scctlon dors not limit the jurisdictlon of
the cowrt to order Issuance of such writ prior to the lapse of sald
10-year period in cases whete the party in whose favor judgment is
glven 1s not entitled to a writ under Sectlon 681 of this code.

Judgment In all cases may also be enforced or carried into execu-
tlon after the lapse of 10 ycars from the daie of its entry, by judg-
ment for that purpose founded upon supplemental proceedings; but
nothing in this section shall be construed to revive a judgment for the
recovery of moacey which shall have been barred by limitation at the
time of the passage of lhls act. {Enacted 1872, As nmended Stats.
1895, ¢, 33, p. 38, § 1; Stats.1933, ¢, 971, p. 2499, § 1; Stais.1955,
.54, p. 1248, § 2; Stats. 1957, ¢. 910, p. 2120, § 1.}

Comment, Formsr Section 685 is superseded by Sections 702.170-
702.190 which differ significantly from former law. Ssction 702.170
provides for a basic 10-yaar period for enforcing judgments for the
payment of monsy or for the possession or ssle of real or personal
property. Ses the Comment to Section 702,170, During the last year of -
the 10~yesar period, the enforceability of the judgment may be extended
pursuant to Bection 702,180 for another 10 yesrs--making the judgment
enforceable for a total of 20 years--by filing a potice to that effect
with the court clerk. No court hearing is required, These rules apply
s well to supplemental procesdinge. See Section 702.170{(a) and the
Comment thersto. For special provisions for extending the enforce-
ability of installment judgments, see Section 702.190.
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§ 686. Execution alter death of party

WHEN EXECUTION MAY ISSUE AGATNST THE PROPERTY OF A PARTY
AFTER H8 DEATH, Notwithstanding the death of a party after the
judgment, executipn thereon may be issued, or it may be enforced, as
follows:

1. In case of the death of the judgment creditor, upon the
application of his executor or administrator, or successor in Interest;

2. In case of the death of the judgment debtor, If the judgment
be for the recovery of real or personsl property, or the enforcement
of & llen thereon. (Enacted 1872.)

Comuent, The subatance of former Section 6856 is continued in Sec-
tions 702.210 (enforcement sfter desth of judgment creditor) and 702.220
(snforcement after desth of judgment debtor). Unlike subdivision (2) of
former Section 686, subdivision (a) of Bection 702.220 1ncorﬁnratu the
provisions of Probate Code Section 732 regarding the mannar of enforcing

a monsy judgment.

§ 687. oOfcer to whom lasued

Where the execution Is against the property of the judgment
debtor, It may be issued to the sherlff, or any constable, or marshal
of any county in the State. Where it requires the delivery of real
or personal property, it must be jsstied to the sheriff, or a consta-
ble, or marshal of the cotinty where the property, or some part there-
of, is situated. If the judgment directs or authorizes the Issulng of
' any process requiring the sale, or the dellvery of possesslon of, or
- otherwise affecting specific real property, which ls then, or subse-
quently becomes, & part of a county other than that in which such
Judgment was entered, such process may be issued to, and executed
by, the sheriff, or any constable, or marshal of such cther county, as
to the property situate thereln. Executions may be lssued to dif-
ferent countles. (Enacted 1872, As amended Stats.1907, ¢. 360, p.

682, § 2; Stats. 1933, c. 744, p. 1887, § 1J4.) .

Comment. The substance of former Bection 687 is continuved in Sec~
tions 703.110(b) (writ of execution to enforce money judgment), 708.110{b)
(writ of possassion to enforce judgment for possession of personal
property), 709.110(b) (writ of restitution to enforcement for possesasion
of real property), and 710.110(b} (writ of eanforcement to enforce judgment
for aale of resl or personal propsrty). '

§ 888, Property tiable; marner of levy ot release; effcctive perfod of
levy) exempilons
(a) All goods, chattels, moneys or other propetty, both real and per-
sonul, or uny I[nterest thercin, of the judgment debtor, not exempt by
faw, and all property and rights of property levied upon under attach-
ment in the action, ere subject {o execution. .
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{(b) All property subject to execution may be levied upon or relemsed
from levy In like manner as like property may be levied upon or released
from attachment, except that tangible personal property In the posses-
sion of the judgment debtor shall aiways be levied upon in the manner
provided by Section' 488.320. Notwlithstanding the provisions of Title
8.5 (commencing with Beclion 481.010), service on the judgment debtor
of & copy of the writ of exceution shall be made either by personal de-
Hvery or by mail to the fjudyment debtor at the address furnished by the
judgment creditor, o lovy upon any properly or debt owed to the judg-
ment deblor which Is subject io execution but for which a method of
levy of attachment (s not provided, the levying officer shall serve upon
the person in possession of such property or owing such debt, or his
agent (1) a copy ¢! the writ of execution and (2) & notice that such
property or debt is levied upon In pufsusnce of such writ.

{c) Until a levy, no properdy shall be affected by imsuance nf a writ
of execution or itn delivery to the lovylng ofHcer.

{d) No levy shall bind any property for a longer period than one year
- from the date of the Issuance of the exccution, except a levy on the in-

terésts or claims of helrs, devisees, or legatees [h or to ansets of deceaned

. persons remaining In the hands of executors or administrators thereof
prior to distrlbutlon and payment. However, an sline execution may be
{sntied on sald judgment and levied on wny property not exempt from
sxecution.

(e} Notwithstanding subdivision (&), no mu.e of action nor judg-
ment as such, nor license {nsued by this state to engage in any businoss,
profession, or aetivity, shall be subject to levy or aale on execution. -

(f) When & check, draft, money order, or other order for the withdrawal
of money from a banking corporution or assoclation, the United Sixtes, uny
state, or any public entity within any state, puyable to the defendunt on de-
mand, comen into the posseasion of a levying officer under a writ of execu-
tion, the provisions of SBection 488,520 are applicable.

(Amndadrby State. 1970, ¢ 1528, p. 8068, } 6.5; Sists. 1974, ¢, 1818,
p. 8879, § 18, operative Jan. 1, 1977; 8tats. 1876, c. 437, p. —, § 46.)

Comsant., Subdiviaion (g&) of former Section 688 is superseded by
Section 703.130. The substance of subdivieion (b) is continued in Sec-
tions 703.300 (release from levy), 703,310 (levy of execution in manner
of levy of attachment), and 703,320 (method of levy of execution where
no special method spplicable), Subdivision (c¢) is continued in Section
703,240, The substance of the first sentence of subdivision (d) is con-
tinuved in Section 703.270. The last sentence of subdivision (d) is not
cofitinued. Ses Section 703.110 (application for writ, successive
writs). Bubdivision (e) is superseded by Sections 703.130(b){(l) (alco-
holic beverags license not subject to execution), 703.130(b){4) (pending
cause of action not subject to exscution), 703.130(b)(5) (nonfinal
judgment not subject to execution), 703.510(b) (judgment may be mold
only pursuant to a court order}, 705.320 (receiver to transfer alcoholic
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‘baverags licenss), and [707.120 (property thet may not be reached to
satisfy a money judgment)]. The substence of subdivision (f) is contin-
ued in Bection 703,290,

§ 0851 Judgment creditor of plaintitf; order geanting len; notice;
ll;:mnuom extent ot llen; endorsement upon judgment and
sbetract

{a) Excspt an provided.for In subdivigion (b), upon motion of & judg-
mant creditor of any party in an action or specisl proceeding made [n the
codrt in which the actlon or proceeding In pending upon written notice to &lf
parties, the court or judge thersof may, in his discretion, order that the
judgment creditor be granied a ten upon the cause of actlon, and upon
any judgment subsequently procured in such actlon or proceeding, and, dur-
Ing the pendency of such getion, may permit such judgment creditar to in-
tervene therein. Buch judgment creditor ahall have s len to the extent of
his judgment upan all moneys recovered by his judgment debtor in such ac-
tion or proceeding and no compromise, setilement or satisfaction skall be
antered into by or on behalf of such debtor without the consent of such
judgment creditor, unlesa his len in socner satiafied or discharged. The
clerk or judge of the court shall endorse upon the judgment recovered in
such action or proceeding a statement of the existence of the lien, the date of
the entry of the order creating the len, and the place where entered, and any
abetract issued upon the judagment shail contain, tn addition to the mattets
set forth In Beetion 574 of the Code of Civil Procedure; a statement of the
lien In favor of such judgment creditor,

{b} Nothing in this section shall be construed to permit an assignee by
operaiion of law of a party to u personsl infury action to sequire any Interest
In or len rights upon any moneys recovered by such party for general dam-
nges, : o
{Amended by Btats.1968, c. 1038, p. 2001, § 1; Sitats.1970, c. 1245, p. 2333,
¥ 1; Stata1970, ¢, 1623, p. 3069, 4 1.5.)

Commsnt. The substance of subdivision () of former Section 688.1%
is continued in Sections 703.610-705.630. S8ubdivision (b) is not con-
tinued becaumse it hes been held to be in conflict with the Bankruptcy

Act. BSee In re Kanter, 505 F.2d 228 (9th Cir. 1974), aff'g, 345 F.
Bupp- 1151 (C-D. Cal. 19?2)1 -

§ 689. Third parly claims; release; underiaking by plainiiff;
justification of surcties; sufficlency of undertaking;
appraisal of property; Hability of officer; hearing; no-
tices; continuance; protective orders; jury trink; ap-
peals ‘

It tangible or intangible personal property levied on, whether or

hot it be In the nctusl posscsslon of the levying officer, Is claimed by
a third person as his properly by a written claim vevified by his cath

_J5-




or that of his agent, setting out the reasonable value thereof, his title
and right to the possession thereof and delivercd, together with a
capy therecl, 1o the officer making 1he levy, such offfcer must release
the properiy and.Lhe levy unless the plaintiff, or the person in whose
favor the writ runs, miihin five days alter written demand by such
officer, made by regislercd or certified mall within five days after
~ being served with such verified claim, gives such officer an under-
taking executed by at least two good and sufficlent suretles, in a
sum equnl o double the value of the property levied upon,

Such undeiluaking shall be made in favor of gnd shall indemnity
such third person against loss, liability, damages, costs and counsel
fees, by reason of such levy or such selzing, taking, collecting, wlth-
holding, or sale of such property by such officer; provided, however,
that where the property levied upon is required by law to be reg-
istered or recorded in the name of the owner and it appears that at
the time of the lovy the defondant or judgment debtor was the reg-
Istered or reeord owner of such property and the plaintief, or the
person In whose [avor the welt rung, caused the levy 1o be mode and
maintained in goml aith, and in reliance upon such reglstered or rec-

“ordd ownership, there shall be no lahilliy thercunder to the third
person by the plainiiff, or the person In whose favor the writ runs,
ot his sureiles, or the levying officer.

Exceptions 1o the sufficiency of the suretics and thelr juslifi-
cation may be had und taken in the same manner s upon an under-
‘taking on attachment. If thoy, or olhers in their place, fail 1o justity
at the time and place oppolnted, such officor must release the prop-
erty and the levy; provided, however, that Il no exerplion is taken
within five days after nolice of receipt of the underiaking, the thicd
person shell be deomed to have walved any md all objectlons to
the sufficlency of the surcliea.

If objection be made 1o such undertaking, Ly such thivd porson,
on the pround that the Amount thereof is nol suffiricont, o if Tor any
reason it becomes necessary 1o ascerlain the vadue of the property in-
volved, the property Involved may be appraised by one or more dis-
interested persons, appointed for that purpose by the court in which
the action is pending or from which the wril issued, or by a judge
thercof, or the court or judye may direet a hearlng to determing the
value of such property.

If, upon such appriisal or hearlng, the court or judpe {inds that
ihe undertaking piven is not sulficlent, an order shall be made flxing
the amount of such underipking, snd within five days thereafter an
undertaking ln the amount so fixed may be given in the same form
and mannet and with the same effect as the original.

The offlcer making the levy may demand and exact the under.
taking hereln provided for notwithstanding any defect, informality
or insufflelency of the verificd claim delivered 1o him.  Such officer
shall not be llable for damapes to any such third person for the lovy
upon, or the collection, taklng, keeping or sale of such property if no
claim 15 dellvered as hereln provided, nor, in any event, shall such
offleer be llable for the levy upon, or the holding, 1clease or other dis-
position of such property in accordunce with the provislons of this

gection.




If such undertaking be glven, the levy shall continue and such
officer shall retain any property in his possession for the purposes of
the levy under the writ: provided, however, that If an undertnking be
glven under the provisions of Seetion 710b of thiq code, such proper-
ty and the levy shall be released.

Whenever a verified third party claim is dellvered to 1he officer
-as hereln provided, upon levy of exccution or attachment {whether
any underteking hereinabove mentioned be given or not), the plain.
tiff, or the person in whose Favor the writ runs, the thivd party <laim-
ant, or any onhe or more joint third pacty claimanis, shall be en-
titled to a hearing in the court in which the action ls pending or firun
which the writ issued for the purpose of determining titie to 1l prop-
erty In questlon. Such hearlng must be granted¢ by the said comt
upon petitiont therefor, which must he filed withln 15 days alfer the
dellvery of the third party claim to the officer. Such hearing must
be had within 20 days from the fillng of such pelitlon, unless con-
tinued as herein provided. Ten days' notice of such hearlng must
be glven to the officer, to the plaintiff or the person in whose favor
the writ runs, and to the third party claimant, or their attorneys,
which notice must specify that the hearing is for the purpose of de-
termining title to the properly in question; provided, that no such
nollce need to be glven to the party flling ihe petition. The court
may continue the hearing beyond the said 20-day peried, but good
cause must be shown for any such continuance, Whenever the peti-
Lion for such hearing is flied by the third parly claimant, or by any
one or more joint third paty elalmants, neither such petition nor
procendings pursuant thereto may be dismissed without consent of
the phaintiff or the person in whose favor the writ runs, The court
may order the sale of any perishable property held by such offlcer
and direct the dlsposition of the proceeds of such sale. The court
may, by order, stay exccution sale, or forbid a transfer or other dis-
positlon of the property involved, until the proceedings for the de-
termination of such title can be commenced and prosecuted to termi-
nation, and may require, as a condition of such order, such bond as
the court may deem necessary. Such orders may be modifled or va-
cated by the judge granting the same, or by the court in which the
proceeding Is pending, at any time prior to the termination of such
proceedings, upon such terms as may be just, At the hearing had
for the purpose of determining title, 1the third party claimant shall
have the burden of the proof. The thind party claim dellvered to
the officer shall be [iled by him wiih the court and shall constitute
the pleading of such third party clalimant, subject to the power of
the court to permit an amendment ih the inlerest of justice, and it
shall be deemed controverted by the plaintiff or other person in whose
favor the writ runs. Nothing herein contained shall be construed
to deprive anybody of the right to a jury trial in any case where, by
the Constilutlon, such right is given, but a jury trial shall be waived
in any such case in like manner as in the trial of an actlon. No
findings shall be required in any proceedings under this section. At
the conclusion of the hearing the court shall give judgment deter-
mining the title 1o the property in question, which shall be concluslve
as 1o the right of the plaintIff, or other person in whose favor the writ
runs, to have said property ievlied upon, taken, or held, hy the officer
and to subject sald property to payment or other satislactlon of hils
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Judgment. In such judgment the court may make all proper orders
for the disposition of such propecty or the procecds thereof. If the
property or levy shall have been released. by the officer for want of
an undertaking, and final judgment shail go for the plaintiff or other
person in whose favor the writ runs, the officer shall retake or levy
upon ihe property on such writ If the wrlt fs still in hls hands, or if
the writ shall have been returned, another writ may be issusd on
which the officer may lake or otherwise loevy upon such property.
An appeal lles from ahy judpment determining tille under this seetion,
such appeal 1o be taken in the manner provided for appeals from
the court In which such procecding 1s had,  (EFnacted 1872, As
emended Stats. 1891, . 32, p. 20, § 13 Stais. 1907, c. 1360, p. 683, § 4:
Stats 1925, e, 466, p. 1004, § 1; Stat=.192Y, c. 341, p. 661, § 1; Stals,
1033, ¢ 144, p. 1BRT, § 135; Stats. 19735, v. 722, p. 1958, § 15; Siais.
1937, c. 57T, p. 1621, § 1; Stats. 1951, ¢, 1737, p. 4122, § 107, operative
Jan, 1, 1952; Stais.1957, c. 422, p. 1275, § 1; Stais.1961, c. 322,
p. 1363, § 1.) '

Compant. The first paragraph of former Section 689 is superseded
by Sections 706.210-706.230 and 706.270. Under Section 706.210, the
third person may claim only a supsrior interest and the third perason
need not claim the property "am his property." Under subdivision (b) of
Section 706.230, the property is released if the judgment creditor does
not provide an undertaking or make a deposit within 10 days after the
levying officer sends the demand rather than within five days after the
claim is served on the judgment creditor. Bection 706.220(a) requires
the levying officer to mail the claim to the judgment creditor withinm
five days sfter it is served by the third person., BSes Section 702.250
(mauner of mailing notice). The amount of the undertaking is specified
in Bection 706.270{(a). The requirement of two sureties is continued by
Section 706.120 which incorporates the genaeral provisions regarding
undartakings in Article 1 (commencing with Section 489.010) of Chapter 9
of Title 6.5, the Attuchment Lew. BSes Section 489.040.

The substance of the second paragreph of former Section 689 is
continued in Bection 706.270. The third, fourth, and fifth paragraphs,
relating to exceptions to the sufficiency of sursties, are superseded by
Article I (commencing with Bection 489.010) of Chapter 9 of Title 6.5,
incorporatsd by Bection 706.120.

The first sentence of the sixth paragraph of formar Section 689 is
continued in Section 706.220(b). The second sentence is superseded by

Bection .
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The substance of the seventh paragraph of former Section 689 iy
continued in Section 706.250(a); former Section 710b iw superseded by
Bactions 706.510-706,340.

The first, second, third, and fifth sentences of the sighth para-
graph of former Bection 689 are supsrseded by Section 7056.310. The
fourth ssntence is continued in Swction 706.320. The sixth sentance is
continued in Bection 706.330(b). The seventh, aighth, and ninth sen-
tencas are superseded by Section 706.340 (disposition of propetrty during
pendancy of proceadings) and 706.360 (disposition of property after
hearing). The tenth and eleventh sentences are continued in Section
?b6.330(a) and (¢} (plesdings; burden of provf). The twelfth sentence
is continued in Section 706.350 (jury trial). The thirteenth sentence
is continued in Bection 706.370 (findings). The fourteenth and fif-
tesnth ssutences are continued in Section 706.350 (disposition of prop-
erty after hearing). The sixteenth sentence is continued in Section
706,390 (relevy; additional writs)}. The last sentence is continued in
Bection 706.380.

§ 689a. Personal property under purchase contract or subject
to chattel mortgage

Personal property in possession of the buyer under an exccutory

. agreement of sale and property on which there Is a chattel mortgage
may be taken under attachment or execution Issued at the sult of a
creditor of the buyer or tmortgagor, notwithstanding any provision in
the agreement or mortgnge for default or forfelture In case of levy
or change of possesslon, (Added Stats. 1921, c. 202, p. 391, § 1. As
amended Stats.1945, c. 1311, p. 2461, § 1; Stats.1953, c. 1796, p. 3578,

§2)
Comant. Former Section 68%a is not continued. It is unnecessary
in view of Commsrcisl Code Section 9311,

§ 689h. Personu! property under purchase contract or mortgage; motor
vehicles; clalm of seller or morigagee; tender and deposit;
determining ‘valldity of contract or mortgage

(1) Vehicle or vessel; notlce to legal owner.

‘(1) Where the property levled upon is & vehicle or a vessel required to be
registered with the Depariment of Motor Vehicles, the offlver shall forth-
with determine from such department the name and address of the legal
owner of the vehicle or vessal und shali notify any such legal owner who is ~
not alss the registered owner of such vehicle or vessel of the levy by reg-
istered mail or cortified matl or personal service.

.
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(2) Clnim of xeller or mortgagee

{8} A seller or mortgages mey file With the ufﬂcer levylng on personal
property a verified written elaim, together with & copy thereo!, contain-
ing a detailed statement of the aales contract or mortgage and the total
amoutit of suma due or to aceriue to him under the contract or mortgage,
above setoffs, with interest to date of tender, and also stating therein hix
address-within this state for the purpose of permitting service by mail upon
him of any notlce in conncctlon with said claim. The officer making the
levy may demand and exact the payment or undertaking herein provided for,
notwithstanding any defect, informality ot innufﬂclency of the verlﬂed
claim delivered to kim. .

{8) Demand for clalmed debt.

(3) Whthin flve days after being served with such veriffed clalm the
officer levying on such property must make demand by registered mal} or
ceriifled mall on the plaintiff or his altorney for the amount of the claimed
debt and intereat due to date of tender or the delivery o the officer of an
undertaking and statement as herelnafter provided, which demand shall
Include the copy of such claim.

« {4) Deponll or underinking, relense.

(4) Within flve days after receipt by the plaintiff or his sitorney of such
officer'n demand the plgintiff shall deposit with the officer the amount of
such debt and interest or deliver lhe undertaking and atatement hereinafter
provided, or the levying officer muat reiense the propcrty

{5) Payment or tender.

(5) Within five days after recelpt by him: of such deposit the officer must
pay or lender same Lo the seller or morigagee; provided, thet should such de-
posit be made by check ihe officer shall be allowed a roasonahle time for
check to claar,

(8) Tender secepted.

(8) If tho tender is sccepted, all right, title, and interest of the,seller
ot mortgayee In the propetty levied upon shell pass to the party to the ac-
tion making the payment,

(') Tender refused.
(1) I the tender ia refused, the amount thereof shall be deposited with
the county tremsurer, payable to the order of the seller or morigagee.

{8) 8ale, suspension, authorization.
(B) Until mich payment or deposit covering such claim [s made, or the

undertaking und statement hersin provided delivered to the officer, the

property cannot be sold under the levy; but when made {and also in case
the sefler or mortgagee fails to render his claim within 30 days after the
personsl service upon him of & written demand therefor, which service must
be uttested by the certificate of the serving officer, filed before the sale with

the papers of the action whereln the attachment or execution was issued),

then the officer must retain the property, and, in the case of an execution
sell it in the manner provided by law, free of ull Hens or claims of the aeller
or mortgagee. Buch written demand of the levying officer may be served
by him, or for him by any sheriff, marshal, or constable whose office is
closer to the place of service, and whose fees and mileage shall be paid out
of the prepuid fees in the posdession of the levylng officer,

(#) Btatement of invalidity, undertaking, retention or sale.
(9) When an sttachment or execution creditor presents to the officer,
within the {ime aliowed from the officer'a demand, a verlfied statement that
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the sales contract or mottgxge Is void or invalld for the reasons specified

. thereln, and delivers to the officer & good and sufficient undertaking in
double the amount of the indebtedness claimed by the sefler or mortgagee
o dotible the value of the persohal property as the officer may determine and
teqtiire, the officer shnll retain the property and in cuse of an execution sefl
it In the manner provided by law, free of all Hens or cleims of the seller or
mortgeges,

Undertaking.

T'he wnderiaking shall be made to the seller or mortgugee and shall in-
demnily him for the taking of the property agalnat loss, lishility, damages,
tosts and codnsel fees. Kxceptions to the sufflefency of the surcties and
thefr justification may be had and taken In the same manner as upen an
undertaking on stixchment.

Liability officer.

If such undertaking be given, such officer shall not be liable for dam.
ages to any such claimant for the taking, keeping, or sale of such prop-
" erty In aceordance with the provisions of this code.

(10) Hearing, judgment, jurlsdiction.

(10) Whenever a veritied claim herein is delivered to the officer as here-
i{n provided, upon levy of execution or attachment (whether any under-
taking herelnabove mentioned be given or not), the plaintiff, or the per-
son I whose favor the writ rune, the claimant, or any one or more such
joint claimants, shal} be entitled to & hearing in the court in which the
action is pending or from which the writ issued for the purpose of deter-
mining the validity of much sales contract or chattel mertgage. Such
hearing may be hed and taken, and stay of execution or other ordet made
in the same manner as on third party claimes under Bection 689 of this
tode. At the conclusion of the hearing the court shall glve judgment de-
termining the validity of the claim under the ssles contract or chattei
mortgage which shall be conclusive between the claimant and the plaln-
titf, or other persun in whose favor the writ runs. The court In which
- the actlon in pending, or which issued such writ, n!ull luwe origlr.a! juris-
dictlon {n all procesdings under this sectlon. :

- Retuking of relensed prnperty. L S e,

1 the property shall have been releused by - the officer for want of an
undertaking or payment, and final judgment shafl go for the plaintiff or
other person in whose favor the writ rune, the officer shall retake the
propetty on such writ, if the wrlt shall still be in hia hands, or i the
writ shall have been returned, another writ may be issued on which the
officer may tnke such property. «
{Amended by Siats. 191’0, ¢, 1488, p. 2728, § 1}

»

Comment. Subdivision (1) of former Section 689b is superseded by
Bection 488. _ , made applicable after judgment by Section 703. . The
first sentence of subdivision (2) is superseded by Section 706.210 which
parmits & secured party to claim a superior intersst in the propérty.
Hmu_nt, the entire amount of the secured interest i{s not claimed
unlesa it is dus. BSee the Comment to Section 706.210. See Section
706,110 (swcured party defined). The last sentence of subdivision (2)
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is continued in Section 706.220(b). Subdivision (3) is superseded by
Section 706.220(a). Ses Section 702.250 {mnnner‘of mailing notice).
Bubdivision (4) is superseded by Section 706.230(a) which dutes the time
within which the dposit or undertaking must be given to the levying of-
ficer from the time of the demand is sent rather than ite receipt. Bub~
divisions (5), (6), and (7) are continued in Section 706.240. Gubdivi-
sion (B) ie suparsedsd by Section 706,250 (delay of sale until deposit
or undertaking; intersst of third person in property sold) and Sections
706.410 (judgment creditor's demand for third party claim) and 706.420
(sarvice of demsnd for claim). Under Section 706.250(a), the property
recuing subjact to 1iens and claims which are not required or permitted
tt e pald off pursuant to Section 706.230(a). The first paragraph of
subdivision (9) is superseded by Section 706.250 except that the third

parson is not required to deiiver s verified statement that the security

interest claimed is invalid, and the levying officer does not have the
discration to require an undertsking in the amount of twice the value of
the property. The first sentence of the sscond paragraph of subdivision
{9) is continued in Section 706.270(a). The second sentence of the
second paragraph of subdivision (9) is continued in Section 706.120.

The third paragraph of subdivision (9) is superseded by Section .
The first sentence of the First paragraph of subdivieion (10) is con~
tinued in Section 706.310(a). The second sentence of the first pats-
graph of subdivision (10) is unnecessary becauss the third party claims
procadures formarly contained in Bections 689 and 689b are merged in
Chapter 6 (commencing with Section 706.110). The third santence of
subdivision (10) of the first paragraph is continued in Section 706.360.
The fourth sentence of the first paragraph of subdivision (10) is super-
seded by Section 706.310(b). The second paragraph of subdivision (10)
is continued in Section 706.390.

-

§ 689c. Proceeds of sale; application

When the property.thus taken is sold under process the officer
must apply the proceeds of the sale as follows:

1. To the repayment of the sum paid to the seller or the mort-
gagee, or deposited to his order, with interest {from the date of such

payment or deposit,
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2. 'The balance, If any, in Uke manner as the proceeds of sales  »
under execution are applied In other cases. (Added Stats.1921, e
292, p. 392, § 3. As amended Stats.1949, ¢, 368, p. 645, § 1.)

Commant. Former ‘Bection 689c is superseded by Bectionm 706.340
{disposition of property after hearing on third party claim) and 703.640
(disposition of procesds of sale).

§ 0894. Warrant to collect tax; hearing to determine title
In cases in which a warrant or notlce of levy in {ssued by the Btate of Call-
... fornia, or a department or agency thereof, pursuant to Section 1768 or 1786
of the Unemployment Insurance Code, or Bection 8776, 7881, 9001, 10111, ..
18906, 26101, 80341 or 32368 of the Revenue and Taxatlon Code, for the
collection of tax liabllity owed to said state, a department or agency therest,
a hearing, for the purpose of determining title to the property In questlon
a8 provided In Section 688 of this code, may be held by the superior court
- of i-:se_ county, or city and county, In which the property levied upon is lo-
cated. . ,

{Amended by Stats.1971, ¢, 873, p. 1715, § 1.)
Comment. Fortwer Section 589d is contl.mu& in _Blction 70‘6.. 130

§ 689.5 Third party claims; failure to turnish bond; dellvery of
property fo clalmant

Whenever, under Section 689 or 689b of this code a clalm has
been filed as to property levied on and the plaintHT hes falled to fur-
nish or maintaln a suficient undertaking to suthorize the levying
officer to continue to hold the properiy and such oflicer is unable 1o
find the defendant to deliver the property, the levying officers shall
notify the defendant in writing at his st kirown address, et if within
ten (10) days thereafter the levying officer is unable to lociale the
defendant he must return the property Lo the party filing the third
party clalm. (Added Stats. 1941, . 1111, p. 2815, § 1. As amended
Stats. 1947, c. 721, p. 1774, § 1; Stats. 1953, ¢, 1796, p. 3577, § 1.)

Commant. The substance of formar Section ﬁBQ.S is contitued in
Bection 706.260.

* »* - » »

[Bections 690-690.52 wmmitted.)

§ 691. Exceution of wrlt; collection or sale of things in action;
sales; excess procerds; debtor’s indication of property
to be levied upon

The officer to whom the writ is directed, musl cxceute the writ

) M.
against the property of the judgment deblor, by lc-vyin_g on o su
cigeni amount of property, 1i there he sulficient; collecting or selling
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the things In action, and selling the other property, and paying 1o the
plaintiff or his attorney so much of the proceeds as will satisfy the
judgment. Any excess in the proceeds over the judgment and aceri-
Ing costs must be returned to the judgment debtor, uniess otherwise
directed by the judgment or order of the court. When thote is more
property of the judgment debtor than is sufficient to satisfy the
Jjudgment and accruing costs within the view of such officer, he must
levy only on such part of the property as the judgment debtor may in-
dicate, If the property -indicated be amply sufficient to satisly the
Judgment and costs. (Enacted 1872. As amended Code Am.1873-
74, c. 383, p. 321, § B3; Stats.1933, c. 744, p. 1888, § 136.)

Commant. The first santence of former Section 691 i3 continued in
Ssctions 703.120(a) (contents of writ of execution), 703.210(b) (execu-
tion of writ), and 703.640 (disposition of procesds) axcept that Section
703.510(b} requires & coutt order before chattel paper, negotisble
 instrumedts, sccounts receivabla, choses in action, judgments, or octher
rights to puyment msy be sold. The second sentence 1s continued in
Sections 703.210(b) and 703.640(a)(7). The jast sentence is pot con-
tinued, but the judgment debtor is permitted to direct the order of sale
of property. Section 703.540(d),

B 992 Bale on execution; notice |
Before the sule of property on execution, notive thereof must he given as
follows: .

(1) Perizhable property.

1. In case of perishable pruperty by posting written notice nf the
time and piace of male In three public places [n the city where the prop-
erty is to be sold, If the property Is to be asld tn a clty, or, if not, then in
three public places in the judlelal disttict in which the property s to be
sold, for such time ax mey be reascnable, eonaiderlng the character nnd
conditlon of the propetrty.

(%) Persunal property generally.

2. In case of other personal property: hy posting a similar notice In
three public places In the city where the property is to be sold, if the
property is to be sold in & city, or, if pot, then in three public places in the
judiclal district in which the property is to be sold, for not less than 10
days and also, not less thun 10 days prior ts the sale, by mailing u notlce
‘of the time and place of the sale to the judgment debtor at his business
or renidence address lnst known to the judgment ereditor or hin attorney
or delivering such notlee to the judgment debtor. It shell be the duty of
the party delivering an execution to an officer for Jevy to furnish the
information required by such tevying officer to eompl: with the provi-
‘sionis of this aubdivision.

(3) Resl estate.

- 8. Incaseof real property ora lemhuld estate menin by posting o alm-
ilar notice particularly describing the property at least 20 days before the
date.of sale, in one public place in the city where the property 1n to be sold,
If the property 1s to be sold in & city, or, If not, then In one publle place in
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the judicial district In which the property is to be sold and publishing
. copy thereof once B week for the same petiod, in some newspaper of gener-
al circulation published in the clty in which the property or the real prop-
ety In which sueh & lennehold eatats was demixed or some part thereof s
situated, if any pnrt thetreof ia xituated In & city, if not, then in some news-
paper of general clrculztion published in the fudicia] district in which the
property-or some part thereof is situasted, or, in case no newspaper of gen-
eral cireulation is pubiished in the city or judleial district, as the case may
be, In some newspaper of genernl circulation published In the county in
which the property or some part thereof fs situated and at least 20 days
‘before the date of sale by mailing by certified mail & notice of the time and
‘place of saie to the Judgmient debtor at his buainess or restdence nddress last
ktiown to the judgment creditor or hin stiorney or delivering such notice to
the judgment debtor, It shall be the dutly of the party delivering an execu-
tion to an officer for levy to furnish the Information reguired by the levy-
ing officer to comply with the provisions of this subdivision. Where real
~ property Ia to be sold under execution upon a judgment a copy of sald notice
shall be posted in some conapleuoua place on the property fo be sold, at teant
20 dayn hefore date of sale, and where a leasehold estate in real property
I to be sold under execution upon a judgment a copy of said nhotice aheil be
posted in some conspicuous plice on the real property it which such a leane-
‘hold estate was demised, at least 20 days before date of sale. In addition
to particularly describing the property, the notlee shall describe the property
by giving Ita atreat address, if any, or other common designation, if any;
but, If & legal dencription of the property i given, the valtdity of the notice
ahall not be affected by the fact that the sireet address or other common
designation recited iu erroncous or that the street eddress or other common
designalion Ix omitied, The term newspsper of general circulation as used
herein in an deflned in Articie 1 (commencing with Bection 6000) of Chapter
- 1, Division 7, Title 1 of the Government Cods. The term “Judgmont debtor”
does not includa a trustor or mortgagor. .
{4) Bpecle puyment,
. 4. ‘When the judgment under which the property in to be pold s made
payable in a specified kind of money or currency, the severa! notices re
quired by this section must state the kind of money or curreney in which
bids mey be made at such sale, which must ba the same as that specified
in the judgment, '
(Amended by Btats.1867, c. 971, p. 2588, § 1; Stats, 1988 c. 248, p. 588, § 1;
Stats.1968, c. 301, p. 824, § 1; Stats.1968, ¢, 1085, p. 2022, § 3; Stats.1980,
c. 149, p. 893, § 1; State.1970, ¢. 279, p. 858, § 1; Stats. um. e 1312, p.
2612, | 1; Stats. 19'?2. ¢ 1086, p. 1944, § 8.}
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Commant, The introductory clause of former Bection 692 is continued
in Bection 703.520(a). Hubdivision ! of former Section 692 is continued
in subdivisfons (c) and (d) of Section 703,520, The Firat eentesice of
subdivision 2 of former Section 692 is continued in subdivisions (c} and
(e) of Section 703.520. The last sentence of subdivision 2 is continued
in Sections 702.260 (ju&gtunt creditor's instructions to levying officer)
and 703.510 (asle of propsrty upon receipt of instructions). Subdivieion
3 of former Section 692 1s continued in Section 703. 520[f) Subdivision
4 of fumt Section 692 is not continued. _
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§ 692a. Request for notice of execution sale; -flling; contents;
notation on writ; maillng notice

In any case i which a judgment has been entered as provided in
Section 668 of the Code of Civll Procedure, any person may file with
the clerk a written request that he be given notice by malling of any
sale under any exccution issued upon said judgment. In any such re-
guest such person shall specify the title of the court, case and number
of the actlon in which such judgment was rendered and the date of
entry thereof and shall give the sddress to which he deslres such no-
tice of execution sale to be majled. Whenever g writ of executlon i3
thereafier issued upon such judgment, 1t shall be the duty of the clerk
te note upon such writ {he fact that notice by mailing has or has not
been requestod. I a notlee by malllng of any sale under any execution
has been requested, the clerk shall also note upon such weit the name
and address of such person as set forth in such request, It shall be the
duly of any officor conducting a sale under any writ of execution upon
which appenrs such notalion to mail & copy of the notice of 1ime and
place of sale {o such person at the address noted upon the wrlt. The
copy of the notice shall be mailed at the time notice is posted pursuant
to Section 692 of the Code of Chvil Procedure, {Added Stats. 1937, c.
502, p. 1491, § 2. As amended Stats, 1957, ¢, 2081, p. 3698, § 1.)

Commant. The subatance of former Bection 692s is continued in
Section 702.290.

§ 693. Sale without notice; forfelture and damages; taking down
or defacing notice, forfciture

An officer selllng withoul the notlce preseribed by the last see-
tion Torfeits one hundred dollurs ($100) 1o the aggricved party, in ad-
dition to his nctual damages; and a person wilfully taking down or de-
facing the notlce posted, If done before the sale or the satisfaction of
judgment (if the judgment be satisfied Lefore saled. forfelts five hun-
dred dollars ($500). (Enacted 1872, As amended $1ais. 1957, c. 1914,

p. 3345, § 1)
Commsnt. The substance of former Bection 693 is continued in Sec-

tion 703.530 axcept that the 5100 forfeiture by the levying officer ia
not continued and the new section provides that the $500 forfeiture goes

to the county whers the sale is held,

B 894, Sale; auction; hours; persons ineligible to purchase; exhibition
of personal property; separate parccln of real estate; direc.
, tion of order in which property sold; postponement
" Al sales of property under execution must be held in the county where said
property or some part thersof s situated, and must be made at auctlon, to
the highest bidder, between the hours of 9 in the morning and 5 in the
afternovon. After sufficlent property has been mold to satisfy the execution,
no more cau be sold. Neither the officer holding the execution nor his
deputy can become 8 purckaser or be interested in any purchase, at such
sale, When the sale 1s under execution and Is of personsl property, capable
of mezual delivery, it must be within view of those who attend the sale, and
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be sold in such parcels as are likely to bring the highest price; and when
the saie is undet execution and is of real property, eoneisting of several
known lots or patrcels, they must be wold separately; or when a pottion of
sald rea! property .is claimed by a third person, and he requires it to be
sold separately, such portion can be thus msold, The judgment debtor, If
present at the sale, may also direct the order in which property, real or per-
sonal, shall be xold, when such property conasists of several known lots or
purceln. or of urticlen which can be sold to adventage sepnrately nnd the
sheriff must follow such direction,

Whenever a request In writing signed by the debtor and creditor for
postponement of the sale to an agreed date und hour, 1s glven to the officer
conducting the sale under execulion, such officer shall thereupon by publlc
deelaration postpone the sale to the day and hour no tixed in such reguest to
be held at the place originally fixed by the officer for the sale. In case of
postponements, notice of each thereof muat be given by public declaration
by the officer at the time and place last appointed for the sale, No other
notice of postponed sule need be glven. _

{Amended by Btats.1872, ¢, 1068, p. 1945, § 7.}

ey
.

Comnient. The firet sentsnce of former Section 694 is continued in
Section 703.540{a); howevar, the new provision permits a varlence from
the normal rule if so ordered by the court. The second sentence of
.former Bection 694 1s continued in Section 703.540(e). The third sentence

. of former Section 694 is continusd in Section 703.570.

The fourth and £ifth sentances of former Section 594 are superseded
by subdivisions (b), (c), and (d) of Section 703.540. Subdivision (b)
permits a sale of personal property capsble of manual delivery out of
the view of those who sttend the sale, if the court wo orders. Sub-
divisioh (c) states the gln-rsllrule that property is to be sold in such
groups as are likely to bring the highest price, subject to the excep-
tion stated in subdivieion (d) that the judgment debtor, whether or not
present at the sale, may direct the groups and order in which property
is sold., The authority of a third person to direct a separate sale of
property he claims is not continuved. Where a third party cleim has been
made, howavsr, the property may not be sold without the consent of the
third person unless a deposit is made or undertaking is given. BSection
706.250,

The second paragraph of former Section 694 ias continued in Section
703.550.

§ 695. Nonpayment of bid; resale; recovery trom defaulting
bidder

If n purchaser refuse to pay the amount bid by him for prop-
crty struck off {o him at a sale under execution, the officer may again
sell the property at any time fo the highest bidder, and If any loss be
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occasioned thereby, the officer may recover the amount of suisch loss,
with costs, from the Didder so refusing, in any Cqurt of competent
jurisdictlon, (Enacled 1872. As amended Code Am.1873-74, c. 383,

p. 323, § 95.)

Conment. The first portion of former Section 695 is superseded by
Section 703.580(a) which differs from the former provision in that it
makes clear that, whers a high bidder defaults, the property may be sold
immediately to the next highest bidder or at a new sale. The sacond
portion of formmr Section 695 is superseded by Section 703.580(b) which
provides that the judgment creditor or judgment debtor rather than the
levying officer may bring an action for the loss.

§ 696. Nonpayment of bid; rejection of subsequest bids of
defaulting bldder on resale

When a purchaser refuses to pay, the officcr may, in his discm.-
tion, thereafter rejeet any subseguent bid of such person. (Enacted
1872, As amended Code Am. 1873-74, c. 383, p. 323, § 96.)

Commant. Former Section 696 is superseded by Saction 703.590 which
linits the power of the levying officer to refuse to accept bide from a
parson who has defaulted on & bid to a later sale of the same property.

§ 697. Nonpayment of bid; resale; lability of officer

THESE TW¢ SECTICNS NOT 70 MAKS OFFICER LIADLE, ETC. The two
proceding sections must hot be constiiied 1o make the officer lable for
apy more than the amount bid by the second or subsequent purchaser,
and the amount collected from the purchnser refusing to pay. {(En-
acicd 1872))

Comment. The substance of former Section 697 is continued in Sec-
tion 703.600 except for the last clause which is not continued because
the levying officer is no longer provided with suthority to sue the
defaulting biddet. Bee Section 703.580(b).

§ 698. Personnl property eapsble of manual delivery; dellvery;
cerlificate of sale ,

PERINONAI, PROPERTY TAPARLE OF MANUAL DELIVERY, HOW DE-
LIVERED TO PURUHTASER,  Witen the purchaser of any personal property
capable of manunl delivery pays the purchase money, the oflicor
making the sale must deliver to the purchaser the property, and, if
desived, cxecute and defiver (e him o cevliticale of the sele, Such
cerlificale conveys te the purchaser all the vighi which the debior
had in such properiy on the day the execution or attachinent was
levied, (Enacted 1872.)
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Comment. Former Section 698 is superseded by Section 703.610 which
tequires the levying officer to executs a certificate of sale in every
case rather than at the request of the purchaser.

§ 699. Personal property not capable of nunusl  delivery;
‘ certificate of male

PERSOMAL PHOPERTY NOT CAPABLE OF MANUAL DELIVERY, HOW 501D
AND DELIVERED., When lhe purchaser of any personal properly not
capable of manual detivery pays the purchase motey, the oflicer mak-
ing the sale must exectte and deliver (o the purchaser a cerlificate of
sale. Such certificate conveys 1o the purchaser all the right which
the debtor had in such property on the day the exccution or attach-
ment was levied. (Enucted 1872.)

Comuent. The substance of former Section 6§99 is continued in
 Bection 703.610 which also provides that the levying officer shall,
pursuant to court order, assiet the purchaser in obtaining possession of

- the proparty.

§ 700. Real estate; iltle acquired by purchaser
Upon &-=sale of real properly, the purchaser is substitisted to and
acguires all the right, title, interest, and claim of the judgment debtor
" thereto on the date of the levy of the execution thercon, where such
Judgment Is nol & lien upon such properiy; If the judgment is o Hen
upon the real property the purchaser is substituled to and neguires
all the right, title, intorest, and claim of the judgment debior on or at
any time after the day such judgmernt became u lien on such properly; .
ard in case property, real or personal, has been attached in the action,
the purchaser is substituted 1o and aequires all the right, title, inter-
est and claim of the judgment debior on ar al any lime afler the day
the atlachment was levled upon such properly.  (Knacled 1872, As
amended Stats. 1907, c. 361, p. 684, §1.)

Comment. The substance of the provieions of former Section 700
telating to real property is continued in 8ection 703.620(b). The
provieion in the last clause concerning the title taken where petrsonal
property has been previously sttached is continued in Section 703.610(b).

§ T00a. Absolute salen; property subject to redemption; certifieats of

: sale, contente; notice of right of redemptlon; linbility of of-.

fcer

(a} Balen of personal property, and of real properly, when the estaie
therein Iu lens than n leasehold of two years' unexplired lerm, are abaolute.
In all other casen the property Is subfeet tc redemption, as provided in this
chapter. The officer must glve to the putchaser a certificate of sale, and
file » duplicate thereof for record in the office of the county recorder of the
county, which certificate must state the date of the judgment under whick
the sale was made and the names of the parties thereto, and contain:

-29-




A particular description of the real property sold;

The price bid for each distinct lot or parcel: -

The whote price paid;

1t the property Is subject to redemptlon the certificate must so de-
clnra. and iIf the redemption can be effected only in a particular kind of money
or carrency, that fact must be stated.

(b) If the property is aubject to redemption the officer shall inform the
judgment deblor, by certified mail or personsl service, of his right of re-
demption. Fallure to glve sich notice within one week after the sale shall
make the officer liable to the judgment debtor for actual damages, in addi-

. tion to & penalty of one hundred dollara ($100). .
{Amended by Btats.1971, c. 1312, p. 2613, § 2.)

Lol o 8 .

Comment. The first sentence of subdivision (a) of former Section
700a is continued in Section 703,660, The second sentence is continued
in Section 703.710. The provisions of the third sentence concerning the
certificate of sale are continued in Sections 703.620(a) (delfvery and
recording of certificate of sale) and 703.630 (contents of certificate
of sals) except that the provision regsrding redemption in & particular
kind of money in the last portion of the fourth portion of the third
sentence is not continued, and the certificate is required to state the
price paid rather then the price bid. The first sentence of subdivision
{b) of former Bection 700a is continued in Section 703.740 {except that
the notice may be mwailed by first class rather than certified amil. BSee
Section 702.250 (manner of mailing notice)]. The last sentence of
subdivision (b) is not continued. See Section 703.740 (notice of right
of redemption required to be given promptly after sale).

§ 701. Rttlempiinﬂ; persons ontiiled to; redemptioners defined

REAL PROPERTY S0 S0LD, BY WHOM 1T MAY DE REDEEMED. Properly
sold subject to redemption, as provided in the last section, or any part
sold separately, may be redeemed in the manner herelnafier provided,
by the following persons, or their successors in interest:

1. The judzment deblor, or his suecessor in interest, In the whole
or any patt of the propetty; .

2. A creditor having a lien by judgmmt or moltgagn on the
property sold, or on some share or part thereof, subseguent to that on
which the proporiy was sold. The persons mentioned in the second
subdivision of this seciion are, in this Chapter, termed redemptloncrs,
{Fnacled 1872)

Comnent. Former Section 701 is suparsaded by Section 703.730 which
provides for redemption only by the judgment debtor or the successors in
interest of the judgmant debtor. |
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§ 702. Redemption; lime; payment; disagreement as to amount;
proceedings for determination; notiee and hearing; cer-
tiflcate

The judiment deblor, or redemplioner, may redeem the property

from the purchaser any time within 12 months alter the sale on pay-
ing the purchaser the amount of his purchase, with two-thirds of 1
percent peit month theroon h addttion, up to the time of redemiption,
logether with the amount of any assessment or {axes, and any reason-
able sum for flre insurance, malntenence, upkeep, or repaic of the im-
provements upon the property, and any sum paid on a prior obligallon
secured by the properly to the extent such payment wns necessary for
the protection of his interest, which the purchuscr may have paid
thereon after purchase, and interest on such amounts, and if the pur-
chaser be slao e creditor, having a prior lien to that of the redemption-
or, gther than the judgment under which said purchase was made, the
amount of such lien with interest. I judgment deblor, redemptioner,
or tenant in possession, refuse the right of entry 1o the purchascr, his
agent or contractor, such purchaser may petition the court, out of
which execution or order guthorizing the sale, was lssued, In the same -
menner a8 hereafter provided for determining the amount due to the
purchaser in the event of n disagrecment, and the court may issue an
order authotizing purcheser, his agent or controctor, during reasonable
hours, to repair and malntain the premises,

In the event there shell be a disagreement between the purchaser
and redemptioner as to whether any sum demanded by the purchaser 1s
a proper charge to be added to the amount required for redemption, the
proposed redemptioner shall thereupon pay to the clerk of the court
out of which execution, or order authorizing the sale, was issued the
amount necessary for redemptlon, less the amount in dispute, and shall
at the same time file with sald clerk a petition In wrillng setting forth
speclifically the item or liems demanded to which he objects, together
with his reason for such objectlons, and asking that such amount be
determined by the court; said clerk shall thercupon fix & day, nol less
than 5 nor more than 10 days from the date of such filing, for the hear-
ing of sald objectlons; a copy of sald petitlon, together with a notice of
hearing glving the time and place ithereof, shall be served by the person
seeking redemption, or his attorney, upon the purchaser not less than
two days before. the day of hearing; upon the day fixed the court In
which the order of sale or execution was originally 1xsued shall deter-
mine, by order duly entered in the minutes of said court, the amount re-
gulred for redemption, either upon affidavit or evidence satisfaclory
to the court; and when the amount his been so determined, in the
event the amount theretofore deposiied with the clerk shall e suffi-
clent the same shall be forthwith pald to the purchaser upon his exceu-
tion of & proper certificate of redemplion; in the cvent an additional
amount to that theretofore paid to the clerk ls requisite, the redemp-
tioner shall forthwith pay such additional amount to the clerk whao
shall then pay the whole amount necessary to (he purchaser upon his
execution of a proper cerlificate of redemption: the certificate of re-
demption so issued may be deposited with the clerk for delivery 1o the
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redemptioner, or given to the redemptioner at the time of payment.
(Enacted 1872, * As amended Code Am.1875-78, c. 84, p. 96, § 1; Stats.
1895, c. 184, p. 226, § 1; Siais 1897, c. 44, p. 41, § 1; Stats.1933, ¢. 911,
p. 2364, § 1: Stats.1937, c. 175, p. 473, § 1; Stats.1937, c. 584, p. 1628,
8§ 1; Stats.1963,c.204,p. 941, 1.)

Comment., The first sentsnce of former Section 702 is superseded by
Sections 703.730 and 703.750. Section 703.730 limits the right'of
redemption to the judgmant debtor and the judgment debtor's successor in
interest; redemption by redemptioners is no longer permdtted. Section
703.750 reduces the redemption period from 12 months to 90 days. The
legsl rate of interest is applied to the amounts comprising the redemp-
tion price rather than the two-thirdes of one percent per sonth appli-
cable under former law. The redemption price is not paid directly to
the purcheser. Bection 703,750(a). The aubstance of the last sentence
of the first paragraph of formsr Section 702 1is continued in Section
703.790(c).

The seacond paragraph of former Section 702 is superseded by Section
703.770. Section 703.770 dows not permit payment of the redemption
price directly to the purchaonf and requires the redemption price to be
deposited with the levying officer even if there is a proceeding ini-
tiated to resolve a dispute concerning the smount of the redemption
price. Bection 703.770(a), (f).

§ 703. Rodemption; proceedings by second redemptlomer; dis-
agreement as to amount; subsequent redemptions; no-
tice; sherifl’s deed; certificate

II property be so redecmed by a redemptioner, another redemp-
tionet may, within 60 days after the last redemption, agein redeem it
from the Inst redemptioner on paying the sum pald on such last re-
demption, with 2 percent thercon in addition, and the amount of any
asscssment ot taxes, and any reasonabic sum for flve Insurance, main-
tenunce, upkeep, or repair of any improvements upon the property, and
any sum pold on u prior obligation sceured by the property 1o the ex-
tent such payment was neeessary for the protection of his interest,
which the last redemplioner may heve paid thercon afier the redemp-
tlon by him, with interest on such amounts, and, in addition, the
amount of any liens held by such redemplioner prior to his own, with
Interest; but the judgment under which the property whs sold need not
be so pald as n ficn. To the evenl theee shall be a dispute or disagrec-
ment s io whether any sum demanded by the last redemptioner is a
proper charge (o e added 4o the amount required to be paid by the
subsequent redemptioner, the amount 1o be pald shall be determined
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in a like manoer as provided in Section 702 for the delermination of
such amount in the event of disagreement betwecn the orlginal re-
deraptioner ard puvchaser,

The property may be nguin, and es oflen as a redemptioner is so
disposed, redeemed from any previons redemptioner within 60 days
after the last redemplion, on paving the sum paid on the past previous
redemption, with 2 percent thercon in addition, and the amounis ol
any assessmenfs or laxes, nnd any reasonable sum for five insurance, .
maintenarner, upkeep, or repair of any Improvemenis upon the prop-
erty, and any sum paid on a prior obligation secured by the property i
the extent such payment wus necessury for {he protection of his in-
terest, which the last previous redemptioner paid after the redemption
by him, with Interest thereon, and the nmount of any liens, othee than
the judgment under which the properiy was sold, held by the last re-
demptioner previous to his own with interest, 1n the event there shall
be a dispute or disagreement as to whelher any sum demanded by the @
last redemptioncr to be ndded to 1he amount cequired fo be paid by
the subsequent redemplloner, the amounl te be pald shall be deter-
mined-in a llke manner as provided In Section 702 for the determina-
tlon of such emount In the event of disagreement between the origlnal
redemptioner and purchascr,

Written notice of redemption must be given to the shorlfi and a
duplicate recorded with the recorder of the county, and if uny tuxes or
assessments are pald by the redemptloner, or if any sum for fire In-
surance, maintenance, upkeep, or repalr of nny improvement upon. the
property, is paid by the rédemptioner, or if &any sum is necessarily paid
by the redemptioner on a prior obligatlon secured by the property, or
it he has or acqulres any lien other than that upon which the redemp-
tion was made, notice thereof tmust in like manner be glven to the sher-
i and recorded with the recorder; and if such notice be not recorded,
~ the property may be redcemed without paying such 1ax, assessmeni,
sum, or len,

If no redemption be made within 12 months afier the sule, the
purchaser, or his assignee, is entitled to-a conveyance; or if so ro
deemed, whenever 60 days have clapsed and no other redemption has
been made, and notlce thereof glven and the time for redemption has
expired, the last redemptioner, or his assignee, is entitled 1o & sheriff's
deed: but, in all cases, the judgment debtlor shall have the entire pe-
rlod of 12 months from the date of the sale to redeem the property.

it the judgment debtor redeem, he must make 1the same payments
as are required to effect a redemption by a redemptioner. If the debtor
redeem, the effect of the sale is terminated, and he Is restored {o his
estate,

Upon a redemptlon by the deblor, the person to whom the payment
is made must execute and deliver to him a cerliflcate of redemptlon,
acknowledged or proved before an officer authovized 1o take acknowl-
edgements of conveyances of real properly. Such certificate must be
recorded in the offlce of the recorder of the county in which the prop-
erty Is situated. (Enacted 1872, As amended Code Am.1RY-T4, o
383, p. 323, § 97; Stats.1895, c. 184, p. 226, § 2; Stais. 1897, ¢, 44, p. 41,
§ 2; Stats.1933, c. 911, p. 2365, § 2; Stats.1957, c. 1865, p. 3268, §
10; Stais.1963,c.204,p. M2, §2)
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Comment. The provi:ionl*‘of former Section 703 permitting redemp-
~ tion by Mtﬂptimti are not continued. See Section 703.730. The
provision in the fourth paragraph of former Section 703 to the effect
that the fmréhunr is sntitled to a conveyance if the property is not
tedested by the end of the redemption period is continued in Section
703.780(b). The second sentence of the fifth paragraph of former Sec-
tion 703 is continued in Section 703,780{e). The provisions in the last
paragraph of former Bection 703 requiring execution of a certificate of
rademption by the psrson to whom paymant is made (the levying officer
under Bsctions 703.730 and 703.770) and recording of a certificate in
the office of the county recorder are continued in Section 703.770(c).

§ 704. Redemption; persons to whom payments mule, specle
payments; tender

IN CASES OF REDEMPTION, TO WHOM THE JUDGMENTS ARE TO BE
Mapk., ‘The payments mentioned in the last two sections may be made
to the purchascr or redemplloncr, or for him, to the officer who made
the sale. When the judgment under which the sale has been made is
payable in a specified kind of money or currency, payments must be
made In the same kind of money or currency, and a tender of the
mioncy 1a cquivalent to pnyment. (Enncted 1872.)

Commsnt. The first seatance of former Section 164 is supersaded by
Ssction 703.750(a) which provides for deposit of the redespticn price
only with the levying officer. Deposit directly with the purchaser is
no longar parmitted snd there are no "redemptionérs” under Article 5
(commmncing with SBection 703.710) of Chapter 3 of Title 9, The second
sentence of fotnlr Section 704 pruvidiﬁs for payment in u particular
kind of money is not continued. BSes Section 703.780(c), (d) (effect of

tender of redemption price). |

§ 705. Redemption; inviruments to be produced by redemptioner

. A redemptloner must produce to the officer or person from whom
he secks {o redecm rnd serve with his notice to the sherlif making the’
sale, or his successor in office;

1. A capy of the judgment under which he claims the right to
redeem, cerlilted by the clerk of the court, or of the county where the
judement is enlered; or, If he redeem upon a morigage or other len,
a nole of the record thereof, corlified by the recorder;

-2, A copy of any assignment necessary {o eslablish his clalm,
verified by the nifidavit of I:imsr.-lr or of n subscribing witness there-

to;
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3. An affidavit by himsell or hls agent, showing the amount
then actually duc on the lien. (Enacted 1872, As amended Stats.
1909, c. 632, p. 7, § 1; Stats.1045, c. 828, p. 1526, § 4.)

“

Comment, Yorser Bection 705 is not continued. The right of
redemption under Sections 703.710-703,.790 is linited to judgment debtors
and their succassors in interset. Soms aspects of this nctioﬁ pertain-

. ing to showing an interast entitling one to redesn are incorporstad in
| Bection 703.760 (evidence of intersst of successor in interest).

§ 706. Waste; restraint until exptrolion of redemption time;
aels not consllered wasle

TINTIL TIE EXPIRATION OF REDEMITION TIME, COURT MAY Rtk-
STRALN WASTE ON TIHE PROPERTY, WITAT CONSIDERED WASTE. Until the
expiration of the (ime silowed {or redemption, 1he Court may restrain
the commission of wasle on the property, by oider grantied with or
whhout notice, on the application of the purchaser or the judgment
eroditor. But t is not waste Jor the person in possession of the prop-
erty at the Ume of sale, or erditied to possession afterwards, during
the period allowed for redemption, 1o continue 1o use it In the same
manner in which it was previeusly used; or lo use in the ordinmry
course of husbandry; or to make the necessary repairs of buildings
thereon: or to use wood or timber on {lie property therefor; or for
the repalr of fenees; ot for fuet In his Tamily, while he cccuples the
property. {Enacted 1872.) '

Conment., The substance of the first sentence of former Section 706
is contitiued in Section 703.790(c). The second sentence is not con-
tinued. Sae the Comment to Section 703.790.

§ 707. Reants and profits; rights of purchaser and redemptioner;
credit upon redempllon money to be paid; accounting

ReNTS AND PROFITS. The purchaser, from the time of the sale
until a redemption, and a redemplioner, from the time of his re-
demption untii another redemption, is entitled to recelve, from the
tenant in possession, the rents of the properly sold, or the value of
the use and occupation thercol, But when any rents or profits have
becn received by the judgment creditor or purchaser, or his or thelr
assigns, from the property thus sold preceding such redemption, the
amounts of such rents and profits shall be a credit upon the redemp-
tlon money to be paid; and if the redemptioner or judgment debtor,
before the expiration of the time allowed for such redemplion, de-
mands in writing of such purchaser or creditor, or his assigns, n writ-
ten and verified sintement of 1the amounis of such rents aml prolits
thus received, the period for redemplion 1s extended five days after
such sworn statement 13 given by such purchascr or his assigns, to
- such redemptloner or debtor. I such purchaser or his assigns shall,
for a perlod of one month from and after such demand, fail or refuse
to give such statement, such redemptioner or deblor may hrihg an
actlon in any Court of competent jurisdiction, fo compel an account-
ing and disclosure of such rents and protits, and until filtcon days
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from and after the final determinatlon of such éclmn the right of
redemption Is cxtended (o such mdemptlmmr or dehtor (Enacted

. 1872)

Cosment. The substance of the First sentence of former Section 707
is continued in Section 703.790(a) except that "redemptioners" are no
longer entitled to redeem. Bee Section 703.730 (persons sntitled to
redesn)., The first clauss of the second llntinci is supsrseded by Sec-
tion 703.750(b) which provides for the smount of rente and profits
recsived by the purchaser to be sat off agsinlt'thc‘tndeﬂptiun price.
The last clause of the second sentence is supsraeded by a portion of
Baction 703.790(b) which does not limit the right to = statement to tha
tine befors the expirstion of the tidnﬂptiun pariod and does not extend
the redemption period until five days after ths stutement is given. The
last sentance is supsrssded by the first santence of Bection 703.750(b)
which makes the purchassr lisbls to the person who redeanms for the
amount of rents and profits.

§ 708. Eviction of purchascr for Irregularities or reversal or
discharge of Judgment, recovery of price and interest;

failure to obtain possession; revival of judgment
IF PURCIHASER OF REAL PROPERTY BE EVICTED FOR IRREGULARITIES
IN SALE, WHAT }E MAY RECOVER, AND FROM wiHHOM., WHEN JUDGMENT
TO BE REVIVED. PLTITION FOR TIL PURPOSE, HOW AND BY WIIOM MADE,
If the purchaser of real properly sold on execution, or his suc-
ressor in interest, be evicted therefrom in consequence of irregularl-
ties in the proceedings concerning the sale, or of the reversal or dis-
charge of the judgment, he may recover the price pald, with interest,
from the judgment creditor. If the purchaser of property at Sheriff’s
sale, or his successor in interest, fall to recover possession In conse-
- guence of Irregularity in the proceedings concerning the sale, or
because the properiy sold was not subject to execution and sale, the
Court having jurisdiction thereof must, afier notice and on motion
of ‘such parly in interest, or his aitorney, revive the original judg-
moent in the name of the petitlonet, for the amount paid by such pur-
chaser at the sale, with interest thercon from the time of payment
at the same rote that the original judgment bore; and the judgment
so revived has the same force and effect as would an original judg-
ment of the date of the revival, :mirl no more, {Enacted 1872.)

Comment., The substnnce of fumr Section 708 is continued in
Bection 703.650.
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§ 709, Conirlbution among judgment debiors; repayment of
syrety by principal; enforcement; notics, filing and
cntry

PaARTY W1i0 PAYS MORE TUHAN 1118 SHARE MAY COMPEL CONTHIRU-
TI0N, When properly, liable 1o sn executlon against severol persons,
is sold thercon, and mere than a due proportion of the judgment ls
satisfied oul, of the proceeds of the sale of the property of one of them,
ot one of them pays, without a sale, more than his propottion, he may
compel contribution from the others; and when a judgment Is against
sgeveral, and 1s upon an ohligntion of one of ihem, as security for
another, and the surcty pays the amount, or any part thercof, elther
by aale of his property or before sale, he may conipel repayment from
the principul, In such case, the person so paying or contribwding 1s
entitled to the beneilt of 1the judement, to enforce contrilbtiiion or
repayment, if, within ten days after his paymed, hie lile with the

Clerk of the Court where the judgment was rendered, notice of his

‘'payment and cleim to coniribution or repayment. Upon a Olinge of

stich nollee, the Chrk must ake an eniry theveof in the ngin

of the docket, (Enacled 1872,

Comment, The substance of Section 709 i3 continued in wsubdivisions
{a), (b), and (c) of Bection 702.230.

[Bection 710, as proposed to be amended in "Recommendation Relating
to Rage Garnishment™]

'§ 710 (technical amendment)

710. (a) Whenever a judgment for the payment of
money is rendered by any court of this state against a
defendant to whom money iy owing and unpaid by this
state or by any county, city and county, city or.
municipality, quasi-municipality, district or public
corporation, the judgment creditor may flle & duly
authenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing and unpaid thereon and that he desires to
avail himself of the provisions of this section in the
manner as follows:

1. If such money is owing and unpaid by this state to
such judgment debtor, said judgment creditor shall file
said abstract or transcript and affidavit with the state
department, board, office or commission owing such
money to said judgment debtor prior to the time such
state department, board, office or commission presents
the claim of such judgment debtor thercfor to the State
Controller. Said state department, board, office or
commission in presenting such claim of such judgment
debtor to said State Controller shall note thereunder the
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fact of the filing of such abstract or transcript and
affidavit and state the amount unpaid on said judgment
as shown by said affidavit and shall also note any amounts
advanced to the judgment debtor by, or which the
judgment debtor owes to, the State of California by
reason of advances for expenses or for any other purpose.
Thereupon the State Controller, to discharge such claim
of such judgment debtor, shall pay into the court which
issued such abstract or transcript by his warrant or check
payable to said court the whole or such portion of the
amount due such judgment debtor on such claim, after
deducting from such claim an amount sufficient to
reimburse the state department, board, office or
commission for any amounts advanced to said judgment
. debtor ot by him owed to the State of California, as will
satisfy in full or to the greatest extent the amount unpaid
on said judgment and the balance thereof, if any, to the
judgment debtor.

2. If such money is owing and unpaid to such judgment
debtor by any county, city and county, city or
municipality, gquasi-municipality, district or public
corporation, said judgment creditor shall file said abstract
or transcript and affidavit with the auditor of such
county, cfty and county, city or nitnicipality,
quasi-municipality, district or public corporation (and in
case there be no auditor then with the official whose duty
corresponds to that of auditor). Thereupon said auditor
(or other official) to discharge such claim of such
judgment debtor shall pay into the court which issued
such abstract or transcript by his warrant or check
payable to said court the whole or such portion of the
amount due on such claim of such judgment debtor as
will satisfy in full or to the greatest extent the amount
unpaid on seid judgment and the balance thereof, if any,
to the judgment debtor. '

(b) - The judgment creditor upon filing such abstract or
transcript and affidavit shall pay a fee of
six dollars (96) to the person or agency with whom the
same is filed.

(c) ‘Whenever a court receives any money hereunder,
it shall pay as much thereof as is not exempt from
execution under this code to the judgment creditor and
the balance thereof, if any, to the judgment debtor. The
g;ocedure for determining the claim of exemption shall
be governed by the procedure set forth in Section 690.50
of this code, and the court rendering the judgment shall
be considered the levying officer for the purpose of that

section. ‘ :
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(d) In the event the moneys owing to a judgment
debtor by any governmental agency mentioned in this
section are owing by reason of an award made in a
condemnation proceeding brought by the governmental
agency, such governmental agency may pay the amount
of the award to the clerk of the court in which such
condemnation proceeding was tried, and shall file
therewith the abstract or transcript of judgment and the
‘affidavit filled with it by the judgment creditor. Such
payment into court shall constitute payment of the
condemnation award within the meaning of Section
1268.010. Upon such payment into court and the filing
with the county clerk of such abstract or transcript of
judgment and affidavit, the county clerk shall notify by
" mail, through their attorneys, if any, all parties interested

" in said award of the time and place at which the court
which tried the condemnation proceeding will
determine the conflicting claims to said award. At said
time and place the court shall make such determination
and order the distribution of the money held by the
county clerk in accordance therewith.

{e) The judgment creditor may state in the affidavit
any fact or facts tending to establish the identity of the
Ju ?rnent debtor. No pubilic officer or employee shall be
liable for failure to perform any duty imposed by this
section unless sufficient information is furnished by the -
abstract or transcript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers and records
on file in the office In which he works. The word “office”
as used herein does not include any branch or
subordinate office located in & different city.

{f) Nothing in this section shall authorize the filing of
any abstract or transcript and affidavit against any
overpayment of tax, penalty or interest, or interest
allowable with respect to such overpayment, under Part
10 {commencing with Section 17001) or Part 11
(commencing with Section 23001) of Division 2 of the
Revenue and Taxation Code.

(g) Any fees received by a state agency under this
section shall be deposited to the credit of the fund from
which payments were, or would be, made on account of
a garnishment under this section.

(h) This section shall not be construed to authorize the
withholding of earnings of a fublic officer or emplovee.
Except as otherwise expressly provided by law, the earnings
of a public officer or employee may be withheld for payment
of a judgment only pursusnt to Beetden 682+3 Chapter 2.5
{commancing with Section 723.010} .
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Comment, The provisions of former Bection 710 are continued without
substantive change in Sections 705.410-705.U50-and 705.470.705.495.

# 710a. Collection of judgment where judgment debtor Is contractor on
_ . public work; subordination to claims of laborers and meterial-
men, e, , _
In the event the judgment debtol numed in any transeript of judgment
filed under the provislons of Section 710 of this code, approved March 21,
1803, be a contractor upon any public work, the cost of which is to be paid
- out of aty public moneys voted, appropriated or otherwise set apart for the
purpose of paying therefor, only so much of ihe contract price shall be
desmed owing to the contractor, within the meaning of sald section, as may
remain payable ta him under the terma of hia contract, upon the comple-
tlon thereof, after the sums severslly due and to become due to all per-
sons who perform labor upou such work or who bestow skill or other neces-
#ary setvices, or furniish materials, appliatices, teams or power used or con-
sumed in the performance of such work, have been ascerinined and paid.
In ascettaining the sums severaily due or to becoma due the persons who
parform [abor upon public works or other necessary services, or furnish
. matarinls, appliances, teams or power used or consumed in the performance
of such work, only such claims shall be considered as are filed aguinat
the moneys due or to become due the judgment debtor in accordance with
the provisions of Chapter & (commencing with Bection 317D) of Title 15 of
"~ Patt 4 of Divislon 3 of the Civll Code. The contreller, audltor, or other
publie disbursing officar whose duty it is to meke payments under the 3
provisions of such contenet shall not draw his warrant in favor of the court ‘
from the docket of which the transeript was taken until said contract is
completed and the paymenta nbove specified are made, and then only for
the excens, if any, of the contract price over the aggregate of the sums so
pald, ’
(Amended by Stais. 1968, ¢, 1862, p. 2781, § 2.5, operative Jan. 1, 1971.)

Comment. Former Section 710a i{s continued in Section 705.460,

§ 710b. Third pariy clalmants; wnderiaking; release of property

Where persenal properiy levied upon under execution to satisfy a
judgment for the payment of money is claimed, in whole or in part,
by n person, corporation, partnership or assoclation, other than the
judgment deblor, surh claimant may give an undertaking as hercin
provided, which undleriaking shinl release the personal property in the
undertaking deseribod from the len and levy of such oxeeution.  (For-
morly § 710, added Stats, 1903, ¢, 92, p. 101, @ (. [enombered § 7100,
and amended Stats 1933, ¢ T4, po 188, § 107, Slal B6a, e 1990,
p. 4301, § 1.

Commuant. The substance of former Section 710b is continued in
Baction 706.510 except that the third person is not specifically re-
quired to he a clsimant. See the Comment to Section 706.510. 3
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§ 710c. Third parly claimants; underfakingys form; confenls;
amount

Such undertaking, with {wo swretios, sludl be eseculed by e
person, corporation, partnership or association, ckiming in whole or
in part, the properly upon which exeeution is levied in double (he
estimated value of the properly claimed by the person, corporation,
parinership or association; provided, in no case beed such under-
taking be for a greater sum than double the amoumt for which the
executlon Is levied; and where the estimated value of the properly
50 clalmed by the person, corporalinn, partnership or assocition Is
less than the sum for which such execntion is leviel, such estimafod
value shall be stated in the undertaking,  Suid undertaking shall be
conditioned that il the property claimed by the person, corporition,
partnership or assoctistion is finaily adjdeed 1o be the propeely of {he
judgment debtor, said person, corporation, partnorship o association
will pery of said judgment upon which excculion has isstued i sum
equal to the value, s estimated In said undertaking, of said propecty
claimed by said person, corporation, partnership or association, wd
sald property clalmed shall be described in said uniderlaking,  {For-
merly § T1GL), added Stats 1903, ¢, 92, p. 101, £ 2. Renumbored §
710c, and gmended Stats.1933, ¢, 744, p. 1889, § 148

Comment. Former Section 710c {is 'lupetlld!d by Bections 706.5i0
(third-party undertaking to obtain release of property), 706.520 {con-
tents of undertaking). See Section 706.120 (general provisions relating
to undertakings in attachment applicable to undertskings under Chapter
6).

§ 711. Thira party claimants; undertaking: fling and service

Said undertaking shall be filed {n the action in the court inwhich
snid execullon issucd, and o copy lhereol served upon e judpment
creditor or his attorney In said action.  TAdded Stat< 19, o D2
p. 102, ¢ 3. As amended Stats. 1965, ¢, 1923, po AL § 1L

Commant, The substance of former Section 711 is continued in
Bection 706.530,

§ 7T11Y,. Thirda parly claimaais; wnderinking: objections o
surelles

Within ten days aftor the serviee of the copy of undertaking, (he
judgment credifor may object fo such unlertaking on the growl of
inabliity of the surcties, or ecither of thein, 1o pay the stim {or which
they become bound fn sald underlaking, and upon the prouad that the
estimated value of properly therein s bess than the movkel value of
ihe property clalmed. Such objection to the undertaking shall be
made In wrlting, speclfylng the ground or grounds of objection, and
if the objection 1s made to the undertaking that the estimated value
thereln is less than the market value of 1he property clalmed. Such
objection shall specify the judgment creditor’s estimate of the market
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value of the property claimed. Such written sbjection shall be served
upon the person, .partnership, corporation or associatlon glving such
undertaking and claiming the property therein described. (Added
Stats.1903, c. 92, p. 102, § 4.)

Comment., Forsmer Section 711~1/2 snd aiso Ssctions 712-713-1/2 are
supsrssded by Bection 706,120 which nakes the provisions psrtaining to
Ubjlctil';’nl to undertskings under attachment applicable to undertakings
given pursuant to Chapter 6 (commencing with Section 706.110) of Title
9, See Article ! (commsencing with Section 489,010) of Chepter 9 of
Title 6.5,

§ 712. Third perty clalmants; undertaking; Justification of
sureties '

When the sureties, or elther of them, are objected to, the surety
ar surcties so ohjected to shall Justify before the court out of which
such exccutlon issued, upon ten days; notice of the time when they
will so jusiify being glven to the judgment credlior or hig attorney,
Upon the hearlng and examination Into the sufficlency of a surety,
witnesses may be regulred 1o attend and ovidence may be procured
and Introduced in the same manner as in trial of clvil cases. Upon
such hearing and cxamination, the colirt shall make its order, In writ-
ing, approving or disapproving the sufficlency of the surety or gure-
ties on such underiaking. In case the court disapproves of the surety
or surcties on any underteking, a new undertaking may be flled and
served, and to any undertaking glven under the provislons of this
section the same ol:jection to the suretles may be made, and the same
proceedings had as in case of the first underteking filed and served,
(Added Stats.1903, ¢, 92, p. 102, § 5. As amended Stats. 1933, ¢. 744,
p. 1889, § 138a.} :

Comment. BSee the Comment to former Section 711-1/2.

§ 712V, Third party claiments; dispate as to estimated value
of property claimed; catimation of valus by couri;
new underfaling

When ohjection is made to the undertoking upon the ground that
ihe estimated value of the property clalmed, as stated in the under-
teking, is less than the market value of the property claimed, the
petson, corporation, parinershlp or association mey accept the esti-
mated value stailed by the judgment creditor in sald objectlon, and a
new undertaking may be at once filed with the judgment creditor's
eatimate stiled (hereln as the ostimated value, and no objectlon shall
thoerenfior be made upon that ground;, il the judgment creditor’s
ostimate of the market value is not aceepted, the person, corporation,
partnership or assoclation giving the undertaking shall move the
court in which the nxccutjbn issued, upon ten days’ notice to the
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judgment creditor, 1o esiimate the market valud of the properly
clalmed and described in the undertaking, and apon the heaving of
such motlon witnesses may be required to attend and testily, and cvi-
dence be produced In the same manner as in the teial of civil actions.
Upon the hearing of stich motion, the court shatl estimide the market
value of the property described in the underiaking, and if the esti-
mated value made by the court exceeds the estimated value as stated
in the underiaking, a new undertaking shalt be fled and scrved, with
the market value determined by the court stated therein as the esti-
meted value. (Added Stats. 1903, c. 82, 0. 103, § 6.}

Comment. Ses the Comment to former Section 711-1/2.

§ 713, Third party claimants; new undertaking; Justification of
stiretics ‘

*  'The sureties shall justify on the undertaking as required by sec-
tion one thousand end fifty-seven of the Code of Clvil Procedure,
(Added Stats, 1903, ¢. 92, p. 103, § 7))

" Comment., See the Comment to former Section 71i-1/2.

§ 713V,. Third party claiments; undertsking; time effective

The underiaking shali hecome effectlve for the purpose herein
specified ten days after service of copy thereof on the judgment credi-
tor, uhless objection to such undertsking is made as hercin provided,
and in case objection is maede 1o the undertaking flled and served, then
the undertaking shail become efTective for such purposes when an
undertaking 13 glven as hercin provided. (Added Stais.1903, c. 92,
p. 103, § 8. As amended Stats. 1933, c. 744, p. 1800, § 139.)

Comment. See the Comment to former Section 711-1/2.

. CHAPTER 2. PROCEEDINGS SUPPLEMENTAL TO EXECUTION

§ 714. HExamination of judgment debtor; order; frequency; arrest; con.
: tempt : .

When an execution nguinst property of the judgment debtor, or of any
otie of several debtors in the same judgment, may properly be issued,
whether or not stich execution has been issued or returned, the judgment
creditor is entitied to an order from a judge of the court, requlring such
Judgment debtor to appear and answer concerning his groperty before such
judge, or a referee appolnted by him, at & time and place specified {n the
order. However, 8 judgment debtor may not, pursuant to this section, be
required to appear and answer more frequently than every four montha.
'I'lhiu section shall not be construed to restriet the rights granted by Bection
715 '

If the judgment debtor ordered to appear pursuunt io this section faily
to do so, and §f such order has beer served by a rheriff, constable, mar:
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shal, some person speclally appointed by the court in the order, or & reg-
istered process server, the judge may, pursuant to a warrani, have such
debtor brought beéfore the court-to answer for such failure to appear.

An order mgde pursuant to this sectlon shall contuin the following
latiguage In boldfuce type: “Failure to appear may subject the party
served to arrest und punishment for contempt of court"”

Any person who willfully makes an improper service of an order di-
rected to o judgment debtor to uppear and answer concerning his prop-
erty which subasgquently results [n Eis arrest is guilly of & misdemeanor.
(Amended by Stats. 1965, c. 134, p. 286, § 2; Btats.1974, ¢, 213, p. 415, § L.)

Comnent. The substance of the first paragraph of former Section
714 is continued in subdivisions (&) and (b)(1) of Bection 705.120
(examination of judgment debtor not more than once every 120 days) and
in subdivision (a) of Bection 705.190C (appointment of reaferae). The
1ntroduc;nry clause of tha first paragraph is superseded by the provi-
sions of Bections 702.170, 702,180, and 702.190 (time for enforcement of
Judgment). The sscond paragraph is continued in subdivision (a) of
Section 705.170. The third paragraph is continued in subdivision {c) of
Section 705.120. The fourth paragraph is continued in subdivision {(c)
of Section ?ﬂS.L?D.

§ 714.5 Written Interrogatories; service; enforcement; time

In addition to the procedure set forth In Sectlon Tid, the judgment credl-
tor may propound written interrogatories to a judgment debior represented
by counsel in the manner set forth in Sectlon 2030, and the judgment debt-
ot shall be required to answer the Interrogatories in the same manner and
within the same time as reguired by Sectlon 2030. Interrogatories may be
served pursuant to this section uny time after execution ngainst property of
the judgment debtor may properiy be jssued. The provisions of this section
may be enforced, to the extent practicable, in the same manner as [ntertoz-
storles in a civil action. The provedure authorized by thix section 1 cumu-
lative to, and may be used {1 conjunction with, the procedures set forth in
Section 714. A judgment debtor may not be reguired to respond to inter-
rogatories pursuanit to this section more frequenily than once in any four-
month perlod or within apy four-month petiod durfng whick he has been
asubject to an examination pursuant to Bection T14.
(Added by Stats.1978, c. 308, p. —, § 1)

Comngnt, Former Section 714.5 is superseded by Section 705.110,
The sscond sentence has not baen continued becsuss it is unnacessary in
view of the general application of Sections 702.170-702.1%0. The four-
) uon!:h period has besn changed to a 120-day p-fiod in Bection 705.110,
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§ 715, Proceedlngs in ald of execution; exantination; application
of properly to satisfaction of judgment; arresi of
debtor; underiaking or imprisonment

Afler the issuing of an exceation agadust properiy, and upon

proof, by affidavit of a parly or otherwise, (o the satisfaction of a

Judge of the court, that any judgment debtor has properly which he

unjustly refuses to apply toward the satisfaction of the judgment,

suich judge may, by an order, requhie the judgiment deldor 1o appear,
at a specifled time and place, before such judge or 4 refvree appointed
by him, to answer concerning the same; and such procecdings may
theretpon be had for the gpplication of the properly of the fudgment
debtor toward the satisfaction of the judgment as are provided upon
the return of an execution. Instead of the order requiring the at-
tendanice of the judgment deblor, the judge may, upon aflidavit of the

Judgment creditor, his agent or attorney, il it appear to im that there

is danger of the deblor absconding, order the sheril, or m constable,

or marshal to arrest the deblor and bring him before such judge.

Upon being brought before the judge, he mny be ordered to enter

into an underiaking, with sufficlent surulics, that he will attend from

time to time before the judge, or i1eferer, as may be direeted during
the pendency of proceadlngs and until the final deterinination thereof,
and will not in the meantime dispose of any portlon of bis property
not exempt from execution. In default of entering into such under-
taking he may be committed to prison. (Enacted 1B72. As amended
Code Am.1880, c. 17, p. 5, § 2; Stats.1933, c. 744, p, 1890, § 141; Stats.
1951, e, 1737, p. 4126, § 110, operative Jan. 1, 1952.)

Comment, The first sentence of former Section 715 is supstrseded by
subdivisions (a) and (b) of Bection 705.120 (examination of judgmant
debtor whers thers is unjust refusal to apply proparty to judgment) and
Section 705.160{a) (application of property to ju_dsmnn'tl'. The introductory
~ clause requiring issudnce of a writ of execution has not besn continued
because it was an umnecessary formslity. The second, third, and fourth
sentences of Saection 705 which provide for the arrest of the judgment
debtor on the ex parts spplication of the judgment creditor and the
iltcmt.:lu of giving of an undertsking or lmprisonment are oot continued.
These provisions conflicted with the policies supporting the repsal of
the civil arrest provisions. Gee Hecommendation and Study Relating to
Civil Arrest, 11 Cal, L. Revision Comm'n Reports 1 (1973),

§ 716, Payment by debior of Judgment dcbtor

After the issuing of en execution against property, and before its
return, any person Indebted to the judgment debtor may pay to the
sheriff, ronstable, or marshal having such execution the amount of
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his debt, or 80 much theresl es may be necessary to satisfy the execu- - 3
tlon; and such officet’s recelpt is o suffictent discharge for the amounti

50 pald. (Enacfed 1872, As amcnded Stats.1933, ¢. 744, p. 1891, §
142.) .

Comment, Yormer Bection 716 is superseded by aubdivision (b) of
Bection 703.250.

§ 7117, Examinution of debtor of judgment debtor; exception for spouse
of deblor; fallure to appest

After the iasuing ot return of an execution against property of the
jurlxment debtor, ot of any one of the several deblors in the same judg-
ment, and upon proof by affidavit or otherwise, to the satisfaction of the
judge, that any person or corpotation has property of such judgment debt.
or, or is indebted to him In an amount exceeding 2ifty doilars ($50), the

- Jjudge may, by an order, require such person ot corporation, or any officer
-or member thereof, to appear at v speclfied time und place before him, ot -
& refereé appointed by him; and snswer concerning the mame. The spouse
of & judgment debtor to the extent provided by Sections 970 and 371 of the

 Evidence: Code may not be reguired to so testify, if there has not been s
walver of such provisions In the action giving rise to the judgment.

It tho person ordeted to appear pursuant to this section fails to do »o,
and If the order requiring his appearsnce has been served by a sheriff,
consteble, marshal, some person speciatly appointed by the court in the or-
der, or a regiatered process server, the judge may, pursuant to n warrant,
have such petson brought before the court to answer for such fallure to
appear, 3

An order made pursuant to this section shall contain the following lan-
guage in boldface type: “Failure to appear muey subject the party served
to arrest and punishment for cantempt of court.”

- Any person who willfully makes an improper service of an crder made
‘pursuant to this section which reswits in the arvest of the person ordered
to appenr Is gullty of a misdemeanor,

{Amended by Stats.1989, ¢. 184, p. 286, § 3; Stats. 1872, c. 619, p. 1154, il
Biats.1074, c. 214, p. 411, §1.)

omment. The first sentence of former Section 717 1is lupetuded by
Suctim 705.130(a), 705.180, and 705.190. The resquirement that a writ
of sxecution be issued or returned is not continued. See Comment to
Section 705,130, The smount in which the person to be examined must be
indsbted to the judgment debtor hus besn raised from 50 to 250 dolisrs.
Section 705.130(a). The manner of appearance by s corporation is
specified in Bection 705.180 and the authority of referses is continued
in Bection 705.190. The sscond ssntence of foruer Section 717 ias
continued in Section 705.130(e). The subatance of the sacond paragraph
of formet Section 717 is continued in Section 705.170(a). The third
paragraph is continued in Section 705.130(c). The last paragraph is _
continued in Section 705.170(c). 3
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§ 717.1 Examination; sttendance outside county of residence or
pince of business; temder of mileage fees; costs

Nelther a judpment debtor nor a debtor of a judgment debtor
shall be required to attend before a judge or referee outside of the
county in which he resides or in which he has a place of business
uniess the distance is less than 150 miles from his place of residence
or his place of business 1o the place of irial.

No process to requive ihe attendance, pursuant o this chapter,
of & debtor of a Judgment debtor, shall be effective unless, at the time
of service of process, the person serving same tenders to such person
mileage fees In the amount of fifteen cents ($0.15) per mile necessary
{o be traveled, one way, from such person’s residence to the court or
other place where nttendance is sought. Such mileage fees shall be
an ltem of costs chargeable to the judgment deblor, and the court
may, putsuant to Sectlon 719, order the application of any property
of the judgment debtor fo the satisfaction of such costs. (Added
Stats.1945, . 1139, p. 2179, § 2. As amended Stats.1951, c. 1737,

_p. 4126, § 112, operative Jan. 1, 1952; Stats. 1957, c. 1506, p. 2048,
§ 4; Stats. 1959, c. 196, p. 2088, § 1[\ Stais. 1963, c. 631, p. 1699, § 1.)

Commant, The first paragraph of former Section 717.1 is continued
in 8sction 705,150(a). The substance of the second paragraph is con-

tinued in Bection 705,130(d). The 15 ceante per mile rate has been

raised to 20 cants per nmile. In addition, Section 705.130(d) provides

that only nopnexsmpt propsrty of the judgmant debtor may be used to
satisfy mileage costs. '

§ 718. Witnesses

Witnesses may be required to appear and testify before the judge
ot referee, upon any proceeding undet this chapier, in the same man-
ner as upon the trial of an issue. (Enacled 1872, As amended Slats.
1933, c. 744, p. 1851, § 144; Stats.1951, c. 1737, p. 4126, § 113, opera-
tive Jan. 1, 1952.)

Commant, Former Section 718 is continued in Ssction 705.140.
authority of the referes is continued in Sectien 705.1%0(a).

§ 719. Order applying property toward satisfaction of judgment

The judge or referee may order any properly of the judgment
debtor, not exempt from execution, in the hands of such debtor, or
any other person, or duc to the judgment deblor, to be applictt toward
the satisfaction of the judgment: but no such order can be made as
to money or property In the hands of any other person or claimed 1o
be due Irom him to the fudgment debtor, if such persen claims an
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Interest in the properly adverse {o the judement flnhtnr or denies the
debt. (Enacted 1872; As amended Stals. 1907, ¢, 362, p. GX5, § 2;
Stats.1933, c. 744, p. 1891, § 145; Stats.1951, ¢. 1737, p. 4127, § 114,
cperative Jun, 1, 1952.)

Comnsnt., Former Section 719 is continued in Section 705.160. The
authority of the referee is continued in Section 705.190(a).

§ 720. Third party denying debi or clalming Iuterest adverse to
judgment debior; action by Judgment creditor; pro-
tective orders

I it appears that a person or corporation, nlleged to hiave prop-
erty of the judgment debtor, or to be indebled to him, claims an intee-
est in the properly adverse to him, or denies the debt, the judegment

«creditor mey mainlaln an action against such person vr corporition
for the recovery of such interest or debl; and the judge or reforee
may, by order, forbid n transfer or other disposition of such inlerest
or debt, until an action can be commenced and prosecuted to jude-
ment. Such order may be moditied or vacated by the judige or referce
granting the same, or the court in which the action is brought, at any
time, upon such terms as may be just. (Enacted 1872. As amended
Stats. 1907, c. 362, p. 686, § 4. Stats.1931, c. 607, p. 1309, § 1; Stats.
1933, c. 744, p. 1891, § 146; Stats.1951, c. 1737, p. 4127, § 115, opera-
tive Jan, 1, 1952.)

Commant, The first portion of the first sentence of former Section
720 1|.suparudnd by Bection 703.220(a) which does not require as a
prerequisite to bringing e creditor's suit thereunder that the person
alleged to ba indebted to the judgment debtor have denied the debt or
claimed an adverse interest. The last portion of the first sentence is
superseded by Bection 705.240(a) which rhquites that the action be com-
menced within 60 days for the restraining order to be extended, The
substance of the last sentence of former Section 720 is continued in
Section 705.240(b} and also in Section 705,190(a) which pfoviden for the
authority of referess.

§ 721, Contempt

If any person, party, or witness disobey an order of the referce,
properly made, in the proceedings before him under this chapter,
he muay be punished by the court or judge ordering the reference,
for a contempt. (Enacted 1872, As amended Stats.1933, ¢. 744, p.
1892, § 147; Stats.1931, c. 1737, p. 4127, § 116, operative Jan. 1, 1852,)

Commant, Former Section 721 is continued in Section 705.190(a).

-
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§ 722, Bupplemental procecdings in ather countles’

When any Judgment debtor, or any person st corporation or officer or
member of auch corporalion, does not reafde or have a place of business
In the county whore the judgment roll is flled, or where the judgment is
gntered In the docket in the justice court, an order authorized o be made
under iny of the provisions of this chapter may be made by any judge of &
court of simllar jurlsdiction of the county where such judgment debtor or
other person resldes or has s place of businesa, or if there be no court of
simHar jurisdiction in such county, by a court of higher jurisdiction there-
A, upon filing with the clerk or judge of said court an abstract of the
judgment, Ia the form presertbed by Seetlon 674 of thia code and upon pre-
senting to the judge of auch court an affidavit showing the existonce of
the facts required to be shown hereln. At the time of fling such abstract,
there shull be paid to such clerk or judge, as and for a filing fee, the sum
of four dollars ($4) when filed In a justice court; the sum of utx dollars
(%0) when filed in a superior ot municipal court. .
(As amended Statn. 1907, c. 84, p, 085, § 1.)

Coninent: ,

- The substsnce of the first sentence of former Section 722

ia continued in Section 705.150(b). 'The second sentence hes been

Comment .

telocated am Section ___ of the Government Code.

§ 722.5 Remedies of agency lssulng warrani; jurlwdiction

Whenever a warranl may properly be issued pursuant to Section
1785 of the Unemployment Instrntce Code ot Seelions 6776, 78R1,
9001, 10111, 18908, 26191, 30341, or 32365 of the Revenue and Taxa-
tion Code {0 enforce any lien arising under the provisions of the
Unemployment Insurance Code or Lhe Hevenue and Taxatlon Code,
the state agency aulhorlzed fo issue the warrant shall be entitled to
all of the remedies available to judgment credilers. Where jurisdice-
tion of any court is reguired for enfovcement of such remoedies, juris-
diction is conferred upon the stiperior courl of the State of California
in and for the counly where the person against whom enf{orcement, is
sought resides or the property against which enforcesnent is sought s
situated, or If the person does not reside in this Stale, In any county
of this Stale. (Added Stats. 1963, c. 1664, p. 3255, § 1.)

§ 723. Referee; qualifications; powers

A referee appointed by a judee of the superior court of n county
or city and county having a population of one million inhabitanis or
more, pursuant to the provisions of this chapter, must he an slitorney
duly Heensed to practice law in all 1be courts ol this State at least five
years prior {o the date ol such appeiniment, and said referee of 1he
superior court of such county or clly and couniy of the State shall
have the same powers as the court 1o grant adjournments, to pregorve
order, to subpocna wltnesses to aliend before him and 10 compel the
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attendance of witnesses by attachment. (Added Stai=.1931, c. 607,
p. 1310, § 2. As amended Stats. 1963, ¢. 1629, p. 3219, { 1.}

Comment. The substance of former Section 723 is continued in Bec-
tion 705,190 which applies to all referses in examination proceedings.

i

Chapter 3
SALE OF FRANCHISES

Comment. Formar Chapter 3 (commencing with former Section 724s) im
not continued. These provisions have been repezled a= obsolete. The

predecessor sections of this chepter were enacted in 1850 and the last
reported cease applying these provisions was dscided over 50 years ago.
Ses Pgople ex rel. Splers v. Lawley, 17 Cal. App. 331, 115 P, 1089 ‘
(1911), See alsoc Section [707.120(b)] (licenses issued by the state are
not subject to execution).

§ 724a. Franchise subject to levy and sale

For the salisfaction of any judgment agalnst any person, com-
pany, or corporation having any franchise other than the franchise
of being & corporation, such franchise, and all the rights and privileges
thereof, may be levied upon snd sold under execution, in the same
manner, and with the same cffect, as any other property. (Added
Stats.1931, c. 865, p. 1837, § 1.

§ 724b. Purchaser's rights and duties; conducting busimess;
redemption

The purchaser at the sale must receive a ceriificate of purchese
of the franchise, and be immediately lei inlo the possession of ali
properiy necessary for the exercise of the powers and the receipt of
the proceeds therenf, and must thereafler conduct the Lbusiness of such
corporation, with all ils powers and privileges, and subject to alt iis
liabilltles, tnii] the redemption of the same, which redemption may
be had as provided in this eode in the case of redemplion from sales
of veal cslite on oxeeutlon,  (Added Stats 1931, ¢, 865, p. 1837, § 1)

§ T24¢c. Purchaser: recovery of penalties and damages for injury
to franchise or property

The purchiser or his assignee is entitied to recover any penaities

imposced by law and recoverable by the corporation for an injury

o the franchise or properly thoreof, or for any damages or other

causes, ocourring during the time he holds ihs same, and may use

~-50-




ihe name of the corporation for the purpose of ahy action necessary to
recover the same. A recovery for damages or any penalties 1hus had
is a bar to any subsequent action by or on behalf of the corporation
for the same. (Added Stats. 1931, c. 860, p, 1838, § 1.)

§ 724d. Judgment debtor; powers, dutles and linbilities after sale

The person, company, or corporaiion whose franchise 1s sold, &s
in this chapter provided, in ali other respects retains the same powers,
is bound to the discharge of the same duties, and is liable to the
same penalties and forfeitures, as before such sale. {Added Stats.
1931, c. 865, p. 1838, § 1.)

§ 724e. . Place of salo

. The sale of any franchise under execution must be made In
the county In which the corporation has its principal place of buslness,
or in which the property, or some portion thereof is sltuated. (Added
Stets. 1931, c. B6S, p. 1838, § 1.)
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