#39. 160 1/27/27

Memorandum 77-1

Subject: Study 39,160 - Attachment

The Attachment Law became operative on January 1, 1977. After the
bill revising the Attachment Law (A.B. 2864-~Cal. Stats. 1976, Ch. 437)
had been passed and since it has become operative, we have received
several comments concerning potential problems. If the Commission
decldes that corrective legislation is needed as an urgent matter, we

will prepare a bill for introduction in this session of the Lepislature.

§ 481.050. "Chose in action' defined; attachment of imsurance policy
In Javorek v, Superior Court, 17 Cal.3d 629, 552 P.24 728, 131 Cal.
Rptr. 768 {1976), the California Supreme Court held that the cbligation

to indemnify and defend under an automobile 1isbility insurance policy
did not provide a basis for quasi in rem jurisdiction over a nenresident
defendant insurance company. (See Exhibit 2.) This decision was on the
bagis of the interim attachment statute, which 1is no longer in effect.
The court declined to consider the question in the light of the Attach-
ment Law since 1t had not yet pone into effect. (See Exhibit 2, n.12 at
741,) Plaintiffs apparently were prepared to argue that the result
would be different under the Attachment Law. This is because of the
definition of 'chose in action” in Sectfon 481,050:

481.050. '"Chose in action" means any right to payment which
arisges out of the conduct of any trade, business, or profession and
which (a) i3 not conditioned upon further performance by the de-
fendant or upon any event other than the passage of time, (b) is
not an aecount receivable, {c) is not a deposit account, and (d) 1is
not evidenced by a negotiable Instrument, security, chattel paper,
or judgment. The term includes an interest in or a claim under an
insurance policy and a right to payment on a nonnegotiable instru-
ment which 18 otherwise negotiable within Division 3 {commencing
with Section 3101} of the Commercial Code but which is not payable
to order or to bearer. [Emphasis added.]

Mr, James. S. Graham has written the Commission concerning the intent of
the last sentence of Section 481.050. (Seé Exhibit 1.) The staff has
also discussed the matter with Mr. Graham on the telephone and has
indicated to him that it is not the Commission's practice to issue
statements of intent, the Commission's intent beiﬁg reflected in the

printed recommendation and the Comments to the sections.
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The étaff has traced the development of this provision from 1ts
first appearance in Memorandum 72-24 (March 29, [972) through the Recom-
mendation Relating to Revision of the Attachment Law, 13 Cal. L. Revi-

sion Comm'n Reports 801, 815 (1976). We find no express or implied
intent to adopt .the doctrine of Seider v. Roth, 17 N.Y.2d 111, 216
N.E.2d 312, 269 N.Y.5.2d 99 (1966), 1In California.

Insofar as interests in and claims under insurance policies are -

concerned; the provision first read as follows:

(d) "Chose 1in action" means any right to payment of a fixed or
reasonably ascertainable amount which is not an account and is not
‘evidenced by a negotiable instrument, security, chattel paper, or
judgment, or based on an interest in or a claim under an insurance
policy. {Memorandum 72-24, Exhibit I, p. 1.]

. In the Second Supplement to “emorandum 72~35 (Exhibit I, p. 1},
this provision was revised to include, rather than exclude, such inter-
_ests:

{d) "Chose in action' means any right to payment of a fixed or
reasonably ascertainable amount which is not an account recelvable
and is not evidenced by a negotiable instrument, security, chattel

paper, or judgment. The term Includes an Interest in or a claim
under an insurance policy.

The definition was derived in part from Commercial Code Section
9106, but the Comment to the definition of “chose in action” in the .
draft statute consldered at the June 1972 meeting drew the following
distinction:

Comment. Section 480.050 defines '"chose in action" as the
term 18 used in this title. It should be na;ed that, in contrast
with the term "contract right' under the Commercial Code, the right
must be earned and must be in a fixed or reasonably aacertainable

_amount. Compare Com. Code § 9106 ("'contract' right means any

right to payment under a contract not yet earned by performance and

not evidenced by an instrument or chattel paper;' ''genmeral intang-
ibles' means any personal property (including things in action)
other than goods, accounts, contract rights, chattel paper, docu-

ments, and Instruments. Any interest or claim in or under any
policy of insurance 1s a general intangible.''}.

It appears from this early Comment that the requirement that the right
to payment not be conditioned on further performance applied to all
choses in action, inciuding interests in and claims under insurance
policies. The Comment to the section as enacted in 1974 is less clear,

but we are certain that no change in meaning was intended:
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Comment. Section 481.050 defines "chose in action' as the
term {s used in this title. It should be noted that the right must
not be conditioned on the further performance of the defendant.
Moreover, the phrase “which arises out of the conduct of any trade,
business, or profession’” limits the term to business-oriented
debts. See Section 487.010 and Comment thereto.

Hence, the staff concludes that the oblipation sought to be at-
tached 1n Javorek would not meet the requirements of Section 481.050
because it is contingent. (See Exhibit 2, pp. 733-739.)

Another aspect of the development of the definition of 'chose in
action” bears on its intent. As indicated above, the definition of
"general intangible" played a part in the development of this definition
although “chose in action"” was limited by the requirement that the right
to payment not be conditloned on anything but the passage of time. Hote
| 11 in Javorek (see Exhibit 2, p. 741) rejects the notion that the ch~
ligations to indemmify and defend under an insurance policy are included
in the Commercial Code language since the "types of interests in insur-
ance polieies included in California Uniform Commercial Code section
9106 are only those contractual and property rights which are used or
may become customarily used as a commercial security.” (Citing the
Comment to Com. Code § 9104.)

The sentence concerning insurance was deleted from Commercial Code
Section 9106 by Cal. Stats. 1974, Ch, 997, § 11, operative January 1,
1976. However, this deletion does not bear on the definition of "choses
in action" 1n the Attachment Law. The question before the Commission is
whether you believe the section 13 likely to cause an unacceptable
amount of confusicn and, 1f so, how it should be amended to clarify its
meaning. , _

The staff proposes to amend Section 481.050 as follows:

481.050. (a) "Chose 1in action" means any right to payment
which arises out of the conduct of any trade, business, or profes-
sion and which €23 1s not conditioned upon further performance by

the defendant or upon any event other than the passage of ttmes
£b) 48 mee tipe.

{t) "Chose in action” does not include an account receivable,
€e} 1o met a deposit account, amd $4} 4s met or a right to payment
evidenced by a negotiable instrument, security, chattel paper, or
judgment. The term Subject to subdivision (a), "chose in action”
includes an interest in or a claim under an insurance policy and a
right to payment on a nonnegotiable instrument which is otherwise
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negotiable within Division 3 (commencing with Section 3101) of the
Commercial Code but which 1= not payable to order or to bearer.

Comment:.. Sectlon 481.050 is amended to make clear that in-
terests 1n and claims under an insurance policy are subject to the
requirement that the right to payment thereunder not be conditioned
upon further performance by the defendant or upon any event other
than the passage of time. Accordingly, the obligations of a lia-
bility insurer to defend and indemnify do not provide a basis for
jurisdictional attachment under Chapter 12 (commencing with Section
492.010). See Javorek v, Superior Court, 17 Cal.3d 629, 552 P.2d
728, 131 Cal. Rptr. 768 (1976).

[5 482.060]. Court commissioners

' Mr. Joseph Wein reports that he has had to appear before a judge to
obtain issuance of an ex parte writ whereas under former law such writs
were issued by commissioners. (See Exhibit 3.) Mr. Jon F. Hartung has
also written us concerning the lack of provision for court commissioners.

As you no doubt recall, the legislation introduced in 1974 (A.B.

2948) contained a provision designating the judicial duties under the
Attachment Law as subordinate judiciél duties suitablé to be performed
by court commissioners. {Section 482.060.) This provision was opposed
by the State Bar in a report of the State Bar Ad Hoe Committee on At-
tachments (dated December 24, 1973) that was approved by the Roard of
Governors (March 11, 1974). This view was shared by the Assembly Com-
mittee on Judieiary and the provision was deleted from the bill. In
1975, the Commission decided to introduce a bill (A.B. 219) to restore
this provision. However, this proposal again encountered opposition,
and its comstitutionality was questioned by‘the Legislative Counsel's
offfce. In an opinlon requested by Assemblyman McAlister, dated June
16, 1975, the Legislative Counsel concluded that the proposed designa-
tion would be unconstitutional. Accordingly, the Commission decided in
July 1975 not to attempt to achieve the enactment of this provision.

'7?'Wg have been informed that commissioners will continue to be used
in Los Ange1es County,_at least, by stipulation of the parties and
through judicial order on a case-by-case bhasis. We assume that some
o;her counties may also determine to use court commissioners on the same
basis. | o

In view of Fhis history, does the Commlssion wish to provide either

general authoriti'fnr court commissioners to perform the judicial duties
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under the Attachment Law or specific authority to handle matters other
than the determination of exemptions and the determination of 1liabilitey
for wrongful attachment, which were singled out as constitutionally

suspect by the Legislative Counsel's opinion?

§ 486,110, Lien of temporary protective order

Mr. Joseph Weln also inquires about the relation between the lien
of a temporary protective order and a general assignment for the benefit
of creditors and bankruptey proceedings. This question was first ralsed
in a letter from Mr. Harold Marsh, dated September 24, 1975, on behalf
of the Credit Managers Assoclations of California. The Commission con-
sidered the problem at that time. The Minutes for the November 1975
meeting report that the Commission declined to provide for the expira-
tion of the lien of the temporary protective order when the defendant
makes a2 general assipnement for the benefit of ecreditors or where pro-
ceedings for the liquidation or rehabillitation of an insolvent debtor's
estate are commenced before the lien 1s perfected because

general assignments may prefer some creditors over others and . . .

the Bankruptcy Act, the Wational Bank Act, and the state laws con-

cerning liquidation, conservatorship, reorganization and dissolu-
tion of banks void attachments. Furthermore, it was noted that

Section 486.050 permitted the temporary protective order to pro-

hibit any transfer by the defendant (with certain exceptions) which
would preclude a general assignment.

Does the Commission wish to reconsider this matter?

§§ 488.320, 488,360, 688. Use of keeper to operate golng business
after judgment

We have not received any written complaints, but--as reported on
page 7 of Memorandum 77-3 (pertaining to draft Section 707.330)--there
1s doubt in some quarters about whether a keeper can be used to operate
a goilng business after judgment. Section 688 incorporates for the
purposes of levy of a writ of execution the levy procedures provided by
the Attachment Law "except that tangible personal property in the pos-
segssion of the judgment debtor shall always be levied upon in the manner
provided by Section 488.320." Hence, after judpgment, Sectlon 488,320--
which provides that tangible personal property in the possession of the
defendant shall be taken into custody by the levying officer—-supplants
the 10-day keeper and lien provisions of Sectlon 488.360 which apply to
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a levy on inventory of = gni-ng business and farm products. However, the
manner of taking property lnoto custedy {e provided by Section 48B8.045:
Except ap otherwise provided by statute, where a levying
officetr in directed to take property Inte custody, he may do so

elther by removing the property to a -place of safekeeping or by
installing & keeper.

The ataff Ia of the wview thaf, itherally coﬁsfrued, thié gection, 1in
conjunction with the others discuseed, permits the operation:af the
bualness by stipulation pf the partiés. However, we ére-inférmed that
the sheriff’s office in at l=ast one county is 1ﬁterpreting these provi-
slons in a maanner that precludes the use of 4 keeper to operate.fhe
business after a pnatjudgmént levy. 1In view of this development, the
staff recommends that Section 6B be amended along the lines suggested
in draft Sectdon 703.1330 {attached to Memotrandum 77-3) to permit a
keeper tn operate the bue’ness for a minimum of two days upon the in-

gtructions of the judgment creditor and 4f the judgment debtor conaents.

§ 4B8.360(c}. Lien on inventory by filing in office of Secretary of
- Seate .

At the urging of snd in consultation with the Secretary of State's

pffice, gubdivision {(c) of Section 488,360 was amended in 1976 to pro-

vide as followa:

§ 488.360
#* ¥ ¥ . P

{er Nolwithslanding the provisions of subdivision {a), upon the eleclion
and the thatructions of the plalrtiff, the tevying officer shall attach farm
products or inventory of 32 goiny business Ly filing ¢ notice In the form
prescribed by the Secrctiry of State which indicates that the plaioliff has
scquired an attachmont len an the farm producls or Inventory of the de-
fendant and, whore permitivd by the writ of attechment or eourt order, an
identifinble ciah procecds (g that term le vaed o Section 9306 of the Com-
mercial Code) or after-acquired property, or both. The notive shelt stuic

fendant and shall deacribe the proberty atisched and stete whether identifi-
able cash proceeds or after-ncouirved properiy, or both, are atloched. When
the property is growing cropa er thaber to be cut, the votice sheil be re-
corded Hr the offlee of the county vecorder in the county where the resl
property ot which the cropp gre growing or oh which the timber is standing
is located. Where, on the date of rocording, the real property on which the
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trops are growlng or on which the timber is standing stande upon the rec-
ords of the county in the kame of a person other than.the defendant, the re-
corder shetl index such stinchment when tecorded in the names of both the
defendant and such other porsan identificd in the writ. In all other cases,
the notice shall be flted in the effice of the Secrstary of State. The fee for
fling and Indexing cach notice of attachment, notice of oxtlenaion, or notice
of release in the office of the Sccretary of Skate {a three dollara ($3).
Upon the reguest of atiy person, the Secretary of Siate shall issue & certifi-
cate showing whether there fa on file, on the date and hour stated therein,
eny hotice of ntlachment, naming o perticular person, and if a notiee Is on
fite, giving the date and hour of Hling of each notice and the name of the
plalntifi, The fee for the cortificate lswued by the Secrclary of State {s
two dollsrs (32). A combined certificale may be famued pursuant to Sectioh
7203 of the Government 'ode. Unon request, the Secrctary of State akali
furnish a copy of any notlee of sltachment or notice affecting a notice of
attachment for a fee of one dollar ($1) per page, A Heu aequired by filing
or recording # sollce pursuant to thiv subdlvielon provides the paintiff
with tho same rights and priorfties in the stbached properly as would be ob-
tained by a sccured party who porferts o recurily Inleres! (otker than a
purchase money recurity Intereat) in such property by filing a financing
statement at such time and place, Promptly after Iling or recording and
in no event more than 16 days after the date of filing or recording pursu-
ant to Lhis subdiviaion, the lovying officer shall sond by rogistered or cetid-
fied mail, return receipt requestad, o <ony of the wirit and the notice of at-
tachment {o ihe defendant snd, in the cuse of crops yrowing or’ timber
atanding on real property, to any olier gerson igentifled in the writ In
whose name the real property slande upon the records of Lthe rounty st the
addrias of auch cther person as shown by (e reccrds of the office of the
tax moseszor of the county where the ntoperty 12 lovated.

Comitent,
W L ol b 4 F 4

Subdivision () {5 smended to provide specifically that the lien
abtained by filittg the notice pursuant to this subdivision may
-apply lo ufter-aciquived property and proceeds from the sale or
exchange of attached inventory or farm products. The second
sentenee, providing for the contents of the notice, is added to
make clear. that the plaintitf who desites to attach proceeds or
after-acquited property, or both, must so stete in the notice filed
with the Secretaiy of State or county recorder. Compare Com.
Code §§ 9203(3}, 9204. The next-to-last sentence of subdivision
(e} iy amended to meke slear that s plaintiff who attaches
property by filing v notice pursuant to subdivislon (¢) deseribing
farm products or inventory, including proceeds or alter-acguired
I}mperty, or hotly, hay the same vights and priorities us he would
wmve If he had perfected g sconrfty interost (other than a
purchase money secunity uterest) in such propetrty by filing a
financing statement ai the tice and place he filed the notice
undar subdivision (e, Sce Com. Code § Y312(5), (6) (priority
- where special rules applicible to purchase money . sceurity
interests do not applv).

T
i



Immedf{ately preceding final passage of A.B. 2864, Mr., Bill Holden, in
the Secretary of State's office, wrote the Commlssion staff that this
amendment to Section 488,360(c) apparently accomplished an unintended
change. Section 488,360{c) gives the plaintiff who files the prescribed
notice the same rights as would be obtalned by a secured party who
perfects a securlty interest (other than a purchase money security
interest) in such property by filing a financing statement at such time
and place. The difficulty arlses because Section 9102(4) of the Com-
mercial Code provides that there cannot be a security Interest in the
inventory of a retall merchant unless the inventory consists of "durable
goods having a unit retail value of at least five hundred dollars {($500)
or motor vehicles, housetrailers, trallers, semltrallers, farm and
construction machinery and repair parts thereof, or aireraft.” Section
9102(4) does not apply to a merchant that 1s a cooperative agricultural
assoclation or a fish marketing association or that meets the require-
ments of the last sentence of Section 2102(4) ("a person whose sales for
resale exceeded 757 1n dollar volume of his total sales of all goods
during the 12 months preceding the attachment of the security inter-
est”). It was the insertion of the parenthetical language ‘other tham a
purchase money security interest' that results in the incorporation of
the qualification provided in Commercial Code Section 9102(4). This
language was added, as the Comment 1indicates, to incorporate the prior-
ity rules provided in Commercial Code Section 9312(5}, (6).

Research intoc old memoranda does not reveal whether the staff and
the Commission were aware of this aspect of Commercial Code Section
9102(4). It appears that the assumption was that the attaching plain-
tiff would be able to obtain a lien on any inventory. Hence, although
Section 488.360(c) works since it 1s linked with the Commercial Code
provisions, it is deceptive since the limitation 1ncorporated thereby is
novhere noted.

0f course, this does not leave the plaintiff without a remedy. The
plaintiff may place a keeper on the defendant's business premises with
the defendant's consent. If the defendant does not consent or at the
end of the 10~day keeper periced, if no arrangement has been worked out
between the plaintiff and the defendant, he may direct the levying

officer to take possession of the attached property. In proper cases,
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the plaintiff pmay yse the filing method provided by subdivision (c).
Several people have expressed their bellef that creditors will probably
not resort to the filing provisions of subdivision (z) in great numbers,
but instead will rely on the bird-in-hand measures of putting a keeper
in the business or taking custody of the properfy.

Tt would perhaps be inappropriate to recommend an amendment to sub-
division (c) that would have the effect of making the attachment lien
obtained by filing broader in scope than are consensual security inter-
ests although this would restore the Commission's original intent (al-
belt an intent based on the assumption that consensual securlty inter-
ests other than purchase money security interests were not so limited In
the case of retail merchants). The consequence of leaving subdivision
(c) alone is minor, except that an unknowledgeable plaintiff may assume
that he has a lien on all the inventory of a retail merchant, when in
fact his lien Is limited by Commercial Code Section 9102(4). Should
subdivision (¢) of Section 488.360 be amended to put plaintiffs on
notice of this limitation?

Regspectfully submitted,

Stan G. Ulrich
Staff Counsel

G-



Memorandum 77-1

MICHAMNDY §, SINCGER.

KEITH L MEEKER
JIAMED 3 GRATIAM

R

Necember 14, 1675

John H. DeMoully, Esg.

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California %4305

Dear Mr. DeMoully:

The purpose of thils letter is to request a Statement of
Intent from the Commission regarding certain legislative recommen-
dations made by the Commission to the leglslature concerning the
Attachment Law which will become effsctive on January 1, 1977.
Specifically, my questlon is whether Code of Civil Procedure §§481,050
and 492.040 permit the Attachment of an insurance policy as a means
of securing jurisdiction over a non~resident defendant. This i3 a
guestion which was recently decided in the negative in Javorek v.
Superior Court, 17 Cal. 34 622 (19758). However, that result was
reached sclely on the ground that the interim Attchment legislation
in Code of Civil Procedure §537.2{(¢} did not authorize the Attachment
of an insurance policy. In contrast, the new legislation in Code of
Civil Procedure §481.050 atates that rchozes In action are attachable
and that term "includes an interest in or a claim under an insurance
policy." It therefore appears that the new leglslation has effectively
mooted the Javorek declsion.

I have carefully read anl reviewed the Recommendation Relating
to Prejudgment Attachment, 11 Cal. 1., Reviszion Comm' n Reports 701 (1973);
and the Recommendation Relsting to Revision of the Attachment tLaw, 13
Cal. L. Reviasion Comm'n Reporta §63 (15737 . Those documents do not
contain any indication that the Commission consildered this specific
question.

It can readily be determined from the comment at page 751 of
the 1973 Recommendation that if such Attachments were permitted, they
would be proper only where the clisim arose out of the conduct by the
defendant of a trade or business. This, of course, would prohibit an
Attachment in cases where, as in Javorek. the defendant was operating
his vehicle for pleasure unrcleted to Lhe conduct of any business.
Nevertheless, thig limitation would not pe ¢nough to prohibit an
Attachment in a case where the Plaintiff was Injured on the business
premises of the non-resident defendent.



John H. DeMoully, Esdg.
Page Two
December 14, 1976

I wingh to emphasize titat in Javerek the Court held only
that the duty of an insurer to indemnifv and defend was not subject
to Attachment under the interim lecislation. The Court expressly
declined to address itself tc the guestion as it might arise under
the new legislation. Sce 17 Cal. 3d et &46 tr. 12, This is the
tagk which I now requesif the Commiszion to discuss. Of course, T
request no opinion in reference Lo thse constitutional guestion of
whather Attachment of an insurance policy in corder to obtain
jurisdiction over a non~residznt defendant is permissible. This
gquestion was not reached in the Javorek decision either. Your
asgistance in this matter would {adecd bhe appreciated. '

o
+

=

p

J8G:14il {
12-27%-76

oo John D. Grathwohl
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terest of vindicating statutory public poli-
cy. Some minor deluy may be itcurred in
determining if plaintiff's motive was retal-
{atory: but as the Supreme Court has not-
ed, "Some delny, of course, is inherent in
sy falraminded  system  of  justice.
« + . Our courts were never Intended
to serve as tubber stamps for landlords
secking to evict their tenants, but rather to
see that justice be done before a man in
evicted from his home” (Permell v.
Southall Really (1973) 416 U.S. 363, 385,
94 5.Ct. 1723, 1734, 40 L.Ed2d 198) We
therefore conclude thet the defense
presented In this care may be ralsed in an
unlawful detainer proceeding.

[123] Thia conclusion 18 unaltered by
the fact that In the present case the hous-
ing agreemsnt between plaintiff and de-
fendants apecified that shelter was pro-
vided only for employees. To state that a
landlord may evict a tenent who is not an
employee adds little or nothing to the pow-
era landiords already have. A landlord
may normully evict & tenant for xny reason
or-for no teason st all, but he may not
evict for an improper reason: here, retuf-
lation for the tenent's efforts to vindicate
an important statutory right?

The Judgment is reversed.

WRIGHT, C. ], and MceCOMB, TO-
BRINER, SULLIVAN, CLARK and
RICHARDSON, 1}., concur.

8. In sdditios to thelr valid cleltn bused oo the
{ntent behlnd the faderal act, defendants and
amdel cutine have raleed n number of addi-
tiotnl contentions in support of the eecond
afilemative defensa: (1) the use of the ju-
diclal wystem to effect covictonn fn thiz come
conatitutes stnte wetion abridping defendoents’
First Amendment right to litigate (see dis-
cumdon In Kdiords #, Habib (1985) suprn,
130 UM AppID.C. 126, 387 ¥.24 087, OD0-
808} 3 (2 even i no etate actlon s found,
the purportod evietlons ethouut to an fmper-
missible private 1nfeingement on defendants’
right to petition the government, n Hght that
amanates from the very creatlon of the Con-

EXNIBIT ©
882 PACIFIC REPORTER, 2d SERIES

131 Cel.fAptr. 768
Frank 4. JAVOREK of al,, Patitlonsrs,

¥

Ths SUPERIOH COURT OF MONTEREY
COUNTY, Retpondant;

Jach Bradtord LARBON, 8t ot al.,
Ranl Partion in | nierant.

8. F, 333,

Bupreme Court of Callloruis,
Aug. 2, 1978,

Noaresident defendants in -automobile
sceident cese sought writ of mandate to
quash setvice of summons for lack of jur-
isdiction. The Supreme Tourt, Sulliven,
1., held that neither obligation of nonresi-
dent defendants’ automobile Hability {nsur-
er to indemnify the defendants nor its obli-
gation to defend them was subject to at-
tachtnent or garnishment so that that those
two obligations did not glve rise to basis
for establishing guasi in rem jurisdiction
over the nonresident defendants; and that,
since trial court had alresdy determined
that it Incked in personam jurisdiction over
the nonresident defendants, defendants
were entitled to have service of process
quashed for lack of jurisdiction,

Writ of mandate issued.

Opinion, Cal.App, 122 CalRpir. 18,
vacated,

stituHou tmse ¢d. at pp. B9G-60R) ; (8) the
evictions would violate the Untuk Act (Civ.
Code, § B1), which prohiblis arbitrary discrim-
thntion by o buslneas sstablishment {wee fn re
Coz (1070} 3 Caldd 200, 80 CalRptr. 24,
474 P24 992y (4) pluintifl's sctlons not
ouly tetid to frustrate the putposes of the
federnl nct, but are tn direct viclatlon of 7
11.8.0. § 20000, wlich proscribes diserimina-
tion aguinat u person in tetaliation for filing
suft for Just canee under the act. As defend-
unta prevalt for tie regrons siveady stated, wo
need nat deeide the valldlty of thesn addi-
tional covtentionn,



JAVOREK v. SUPERIOR COURT OF MONTEREY COUNTY Cet. 199
Cite an 892 P 28 128 |

1, Appeal and Errer 348
Mandambe ¢54(3)

Order discharging ot refusing to dia-
charge a writ of attachment is appealable
and would not be reviewed on petition for
writ of mandamus, West's Ann.Code Civ.
Proc. §§ 904.1(e), 1086,

1. Courts &=24

Theoretically and traditioually, exes-
clse of “quesi in rem jurisdiction” depends
entirely upon the presence of the properiy
of the defendant in the forum; residence
of the plaintiff is irrefevant; theory is
that, becanse property s situated in the
state, courts of the state have power over
to determine the relative rights of the
plaintiff end the defendant therein,

Bee publication Words and Phrases
for other judiclel conetructlons and
definitions.

3. Gernlshment $=25

California law petmits a garnishment
of debts and other intangibles. West's
Ann.Code Civ.Proc. § 543.

4. Guenlahment $=13

It 1s not necessary that garnishee have
in his possession the actual money of the
defendant; it is engugh that he owe a debt
to defendant; peneral test is whether the
defendant has an enforceable claim against
the gernishee. West's Ann.Code Civ.Proc.
§ 543

5. Qarstadment 42

For purposes of determining whether
debt is too uncertain and contmued to he
subject to garnishment, distinction exists
between sittations in which the amount of
liability is uncertain and those in where
the fact of liebility is uncertain: in the
forner situation the debt is not so eontin-
gent as to preclude garnishtnent whereas in
the second situation it is too contingent o
permit garnishment.  West's  Ann.Code
Civ.Proc. §§ 537.3(c), 543

8. Garnlshment &=42
Automobile Insurer’s obligation 1o in-
demnify insureds, who had not leen held
Hable in court of law for any negligence in
connection with the operation of their au-
851 £.20—4bM

tomobiles, was contingent upon more than
just the determinstion of the amount of
linbility; it was in fact contingetit upon
the determination of the fact of liabitity
and thus fiot subject to pgarnishment.
West's Ann.Code Civ.Proc, 8§ 537 et seq.,
543,

7. Cour{s &2

There must be a determination of in-
sured’s liability before insurer's obligation
to indemnify matures to the extent that it

. is subject to attachment for purposes of e3-

tablishing quast in rem jurisdiction over
the nonresident insured; disapproving to
the extent that it is inconsistent. Turner v.
Evers, 31 CalAppJdd Supp. 11, 107 Cal
Rptr. 390,

8. Courts ¢&=21

Insuret's ohligation to indemnify and
defend nonresident insureds was so contin-
gent and uncertain prior to any judgment
being rendered against the nonresident in-
sureds as to render the obligation not sub-
Ject to garnishment in California so that it
could not be used to establish quasi in rem
jurisdiction over the nontesident insureds
it action arising out of automobile acci-
dent. West's Ann.Code Civ.Proc, § 537 et
ueq.

0. Courts 82|

Implied covenant of good faith and
fair deahing in automobile policy did not
make insutrer's obligution to indemnify the
insitreds certain prior to the filing of suit
and determination of insureds’ lability so
as to permit attachment of that obligation
and use of that attachment to establish
quast in rem jurisdiction over the nonresi-
dent insureds. Woest's Ann.Code Civ.Proc.
§ 537 et seq.

(9. Cautrts G221

Implied covenant of good faith and
fair dealing in antomobile policy could not
be itself attached as basis for establishing
guast in rem jurisdiction over nonresident
Insureds.
I1. Insuranpe =543

Although insurer, in discharging its
duty of good faith 1o the insured, muy, un-
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der certain circumstances, be required to
settle claim against {nsured within policy
limlts, that specific obligation Is contingent
upon there bring substantial likelihood of a
tecovery in excess of the policy fimita.

12, Courls =21 '

Automobile insurer’s obligation to de-
{end nionresident insureds was not subject
to attachment and thus could nhot be used
to establish quasl in remt juriadiction over
the nonresident insureds. West’s Ann,
Code Civ.Proc, § 537 et seq,

3. Courts &521

Even if insurer's obligation to defend
insureds was sufficiently certain to be sub-
Jeet to attachment, where, uttder the terms
of the policy, the insurer was to provide
the defense with attorneys of its own
choosing and there was no obligation te
provide money to the insureds, so that any
dollar value which could be put on the ob-
Hgation would be reduced, as costs of the
defense were paid durlig trial, to zero at
the conclusion of the trial, the promise to
defend did not represent an ssset out of
which any judgment could be satisfied so0
that attachment of that obligation could
fiot give tise to guasi in rem jurisdiction
over nonresident Insuteds,

H, Judgment &>528, £12(3)

Any judgment rendered against non-
resident insured nfter quast in rem juris-
diction was obtained against the nonresi-
dent insured through attachment of insur-
er’s obligation to defend could not be an in
personam judgment, even though the in-
sured appeared and defended on the merits,
and could not be given collateral estoppel
effect in any subscquent proceeding.

15 Altackmamt &=48

Term "properiy” as used in statute
permitting attachment of a nonresident de-
fendrnt's property in the state does not in-
clude interesls which are contingent in the
scnse that they may never become due and
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pavable, West's AnnCode Civ.Proc §
5371
Bee publieation Worda and Phrases
for other judicial constroctioos and

definitions.

18. Altachment €227

Although motlon to discharge attach-
ment under statute lies only to assert that
the writ was irtegularly or improperly is-
sued, courts have the power to quash levy
of a writ of attachment where the writ has
beenn levied upon property not subject to
attachment. West's Aan.Code Civ.Proc, §
856

t7. Pracem ¢33

Since trial court hed siready deter-
mitied that it lacked In personam Jurisdic-
tion over nonresident defendants, and
where, with levy of writ of attachment
quacthed, no property of the nonresident
defendants was before the court upon
which quasi n rem Jurisdiction could be
based, defendants were entitled to have
service of summons on them quashed on
the grounds of lack of jurisdiction. West's
Ann.Code Civ.Proc. § 418.10(0)(1).

e

Nagle, Vale, McDowal! & Cotter and
Vernon V. Vale, San Mateo, for petition-
ers.,

Robert E. Friedrich and Jay R, Mayhell,
San Francisco, as amicl curiae on behalf
of petitioners,

No appearance {or respondent,

Holbrook & Van Noy, James G. Van
Noy, Ir., Allan C. Van Noy, Salinas, Har-
dy, Erich & Brown and Anthony 1. Os-
mundson, Sacramento, for real parties in
interest.

SULLIVAN, Justice.

In this proceeding for a writ of mandate
brought under section 41810, subdivision
(c), of the Code of Civil Procedure, ! we
must decide whether quasi in rem jurisdie-
tion over nonresident defendants may be

I. Hereafter, unless vtherwise Indicsted, all sectlon roferencas are tp the Code of Civil Pro-

cedure,



JAVOREK v. SUPERIOR COURT OF MONTEREY COUNTY

cal 731

Clle xn BOZ P24 128

obteined in this state by sttaching the obli-
gations of their Hability insurer to defend
srd indemnify them., We are thus called
upon to consider the much discussed rule
of Seider v, Roth (1966}, 17 N.Y.2d 11},
269 N.Y.3.2d 99, 215 N.E2d 12,

On Januery 25, 1974, real partles in in-
terest, Jack Bradford Larsont, St., et al?
(herealter pleintiffs) commenced apainst
petitioners Frank J. lavorek and Botita
Ree Javorek (hereafter defendants)? the
underlying action for damages for personal
injuties and wrongful death arising ont of
an eutomobile accident occurring in the
State of Oregon on December 28, 1973,
The compiaint alleges in substance that
plaintiff Jack Bradford Larson, Sr., sus-
tained prrsonal injuries and his wife Juan-
ita Larson died as the result of the negli-
gence of defendant Frank Javorek and the
negligence of codefendant Marlon Drice in
the operstion of their tespective automno-
bites. Plaintiffs are residents of the Coun-
ty of Monterey, Defendants Javorek and
the individual codefendaints wre residents
of the State of Oregon. Defendant £l Es.
tero Motors s & corporation lcensed to do,
and doing, business its the County of Mon.
terey.

Plaintiffs attemptad to seeve swmmons
and complaint on defendants in Oregon by
mail pursuant to Code of Civil Procedurse
section 41540, Defendants have never
been personally served in California nor
have they made a geversl appearance in
the action,

On July 22, 1974, plaintiffs applied to re-
spoident court for the issuance of a writ
of attechment to be levied on all property
in Sonoma County of defendants “as per

2. Reat parties in interest snd plalntiffe below
aea Jack sredford Lareon, Sr. Jock Brad-
ford Larmon, Jr., Jusnits Merie Hparle and
Jack Mark Larson.

8. Also upmed sa defendents were Marlon
Ellsabeth Iirice, Jennle Crtherine itucks end
El Eatere Motors, a corjwration (hereaftsr
rodefendanin).  Seld codefemdaints ors not
pariles 1o this proceeding in mnndnmus.

4 Defendants seck review of thin order {n the
lomtont proceedings. However an ordar din-

CCP 537.3(c), including the contract obli-
gations of State Farm Mutual Automabile
Insurenice Company (State Farm) to de-
fend and indemanify each andfor toth of
these defendanty against & debt owing to
each andfor all of the plaintiffs
M State Farm, an [ilinois cor-
poration doing busitiess in Californis, had
issued an automobile Hability insurance
policy to the Javoreks in Oregon. The
writ of attuchment was issued, and togeth-
er with a notice of garnishment, was
served on State Farm at its Californls re-
gional office in Santa Rosa, California.

[1] In August 1974 defendants made =
apecial appeatrance hefore respondent court
end moved pitrsuant to section 556 to dis-
charge the atlachinent on the ground that
it was issued without the fillng of & writ-
ten wndertaking with two or more sufli-
cient sureties. (§ 539 It sppeered that,
contrary to rule 242(h) of the California
Rules of Coutt, both sitreties were imem-
bers of the State Har of California.
Plaintiffs thereupon filed an amended un-
dertakirg and respondent court denied de-
fendants’ motlond

On  September 25, 1574, defendsnts,
agatn appearing specislly, fited a “Maotion
to Quash Service of Summons for Lack of
Fersonal Jurisdiction, Motion te Quash the
Attachment, Motion to Discharge the At-
tachment, Motion to Vacate the Attach-
ment, and Motion to Stay ot Dismiss Ac-
tlon on the Grounds of Inconvenient Fo-
run” On November 4, 1974, the motions
were denied, Defendants then sought a
writ of mandute in the Court of Appesl to
compel respundent court to grant their mo-
tiotie.  The Court of Appeal granted an al-

churglog o refusing to discharge 8 wrt of
attachtaont pursuant to xecdlon 6835 s appeal-
able. (F D041, subd. (o).}  Defemitunts ay-
perently bave not pumuel that remedy nor
have they demotstirited lie Inadequacy, Nao
wuch showing hinving bean made and o pioin,
apeedy and adeguiate remedy ot Inw apparsot-
Iy having been ovnilnble, we decline to foview
tha onler 1u question, (§ 1088 ; see i Witkin,
Crbl.Proeslare (2d 2, 1971y pp. 8807-38504,
FRTH-d510.



T82 Cal

ternative writ but thereafter discharged it
and denied defendants' petition for a weit
of mandate. We granted a hearing in this
court upon defendants’ petitiond

We turn at once to examine the cese of
Seider v, Roth, sapea, 17 NY.2d 111, 269
NY52d 99, 216 N.E2d 312, which upon
facts nimitar to those in the case at bench,
grounded the exercise of quasi in rem jur-
isdiction upon the attachment of an intan-
gible. In Seider the plaintitfs, husband
and wife, residents of New York, were in-
jured in an asutomobile accident in Ver-
mont ellegediy through the negligence of
the defendant Lemiux, a resident of
Quebec, Lemiux was insured under an gu.
tomobile lability policy issued to him in
Quebec by the Hartford Accident and In-
detmnity Company (Hartford) which was
ah insurer also doing business in the State
of New York. The piaintiffs commenced
en actien for damages in New York and
obtained &n order of attachment directing
the sheriff to levy upon the contractual ob-
ligation of Hert{ord to defend and indem-
nify Lemiux under the policy. The attach-
ment papers were served on Hartford in
New York; Lemitux was personally served
with summons and complaint in Quebec,

A shatply divided court, in a four to
three decision, upheld the attachment as a
basis of quast in rem jurisdiction, “The
whole question" according to the coutt,
wes whether Tartford's contractual obliga-
tlon to defendant was r debt or cause of
action subject to attachment. Ohsetving
thet the policy required Hartford to defend
Lemiux in any automobile neglipence ac-
tion and to lndemnify him, If judgment
were retdered against him, the majority
reasoned that “as soon as the accident ge-

8. While respoudent eourt purparied to deny
these motious, it made the following adsdifional
order: “Tha Court further findy, however,
AND OLIDEDRS that  the Jurisdietion of thip
Court I not {0 peravsont but fn rather, geesi
in rem and orises solely out of Lhe rervice of
the Writ of Attochment herctofore {zsuerd by
this Court; 1 18 FUNTHEL ORDENRED
that platntiffs Lave no perronsl jurisdiction
of FRANK J. JAVOREIK or BONITA RAR
JAVOREK gud that thelt wppeotonce here.
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curred there was imposed on Hartford a
contractuai obligation which should be con-
sidered a 'debt’ within the meaning” of the
New York attachment statutes. (17 N.Y.
2d av p. 113, 269 N.Y.5.2d at p. 101, 215
N.E2d at p. M4) The majority rested
their decision on Mafler of Riggle (1962},
11 N.Y.2d 73, 226 N.Y.S.2d 416, 181 NE.
2d 436

In Riggle, Mabel Weils, & resident of
New York, was injured in an automobile
accident in Wyoming while she wis a pas-
seniger in an automohile driven by Riggle,
a resident of Illinols. Wells brought a
negligence zotlonh against Riggle and ef-
fected personst service of the sutmnons
and complaint upon him in New York.
Riggle died and to continue the action
apaitist his estate Wells sought the ap-
polnttinent in New York of at administra-
tor of Riggle's estate, which could be made
onty if Riggle left real or personal proper-
ty it New York., The only property alleg-
edly left by Riggle in the State of New
York was the personal obligation of an in-
demnity insurance carrier to defend him as
at addittonal Insured under a liability poli-
cy izsued in New York upon the automo-
bile involved in the accident to Walter
Wells, its owner. The New York Court of
Appeals concluded that this obligation con-
stituted " ‘a debt owing to a decedent by a
resident of' " New York which was regard-
«d @y personal property under the Surro-
gate's Court Act sufficient for the appoint-
ment of an encillary admindatrator, ({11
N.Y.2d at p. 76, 226 N.¥Y.S5.2d at p. 417,
181 NEZd at p. 4373 1n Seider, there-
fore, the majority reasoned that {f the obli-
gation of the {nsurance carrier was a deht
which could be admenistercd, it was also a

In to defond the petlon on tha banls of gquas
N rem Jurindlction, whether sald appeirance i
petaounl or by counsel, wilt not confer juris-
diction oft Lhe personn of FHANK J. JA-
VOREK or DBONITA RAE JAVOREK.”
[alut!fls hinve not souglht review of this ad-
ditonal order and it appenrs from the record
briore un that the gnly besis upon which they
elalm juriediction over defendunts ia the pur-
ported attachment of tha obligations of Hiate
Form to indemnify and defend.
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debt which could be attacked for the pur-
pose of establishing quasi in rem jurisdic-
tlon. (17 N.Y.2d at p. 114, 260 N.Y.52d
99, 216 N.E2d 312))

A vigorous dissent in Seider maintained
that the debt which the plaintlff sought to
sttuch as & basis for guast in rem jurisdic-
tion wax a mere promise by the insurer to
defend and indemnify the nonresident de-
ferndant “if a Juit i5 commenced and if
damages are awarded ageinst the insured.
Such n promise is contingent in nature. It
iz exactly this type of contingent undertak-
ing which dozs not fsll within the defini-
tion of attachable dett" under New York
law. (17 N.Y.2d at p. 115, 260 N.Y.S2d at
p. 1103, 216 N.E2d at p. 315; Butke, J.
dissenting; itallcs in original} There fol-
jowed a statement which has become the
basis for much criticism of the Seider
rule: “[Tlhe plaintiffs indulge in circular
ratlocination, The jurisdiction, they as-
sert, is based upon a promise which evi-
dently does not mature untll there is juris-
diction, The existence of the pollcy is
usedd as a sufficlent basis for jurisdiction
to start the very action necessary to acti-
vate the insurer's obligation under the poli-
cy. In other words, the promise to defend
the insuted {s pssumed to furnish the jtris-
dictiont for a civil suit which must be valid-
1y commenced before the obligution to de-
fend can possibly sccrve, ‘This is & hoot-
strap sitvatlon'” (fd.y The dissent dis-
tinguished Riggle on two bates. First it
pointed out that in Riggle an action had al-
ready been brought against Riggle in his
lifetitne and personal service of summona
ahd complaint had been made on him, 30
that the insurer's obligation to defend him
had already matured.  Secondly, the dis-
sent reasoned, while an obligation to de-
fend, even It contingent in nature, might
constitute the estate of the decedent within
the statute governing the appointment of
an edministrator, it could not, under other
pertinent statutes, be the basls of an at-
tachment so as to supply jurisdiction. (J4d,
at p. 16, 269 N.Y.5.2d 99, 216 N.E2d 314

The New Yotk Court of Appeals had oc-
casion to recousider its Seider decision in
Simpson v, Lochmenn {19673, 21 N.Y.2d
305, 267 N.Y.S.2d 633, 234 N.E.2d 669, mo-
tion for reargument den,, 2I N Y.2d 990,
200 N.Y.5.2d 944, 208 NE2d 319, There
an infant, resident of New York, had been
injured in Connecticut by the propelier of
& boat owned by the defendant, a resident
of Connecticut. The infant and his father
suyed the defendant in New York and
sought to obtain jurisdiction by attaching
the liability insurance policy issued to the
defendant by the Insurance Company of
MNorth Ametica, a Pennsytvania corpora-
tion which did business in New York, The
defendant in addition to tequesting that the
court reconsider its holding h Seider
raised certain cotistitutional objections. A
sharply divided court reaffirmed its hold-
ing in Seider and rejected the defendant’s
constitutional arguments,

Chief Judpe Fuid, writing for the court,
declared, "It was our opinion when we de-
cided [Seider], and it atill is, that jurisdic.
tion in tem was acquired by the attachment
in view of the fact that the policy obliga-
tion was a debt to the defendant. And we
perceive uo denial of due process since the
prasence of that deht i this State (sce, e
g, Harrig v, Balk, 198 US. 215, 25 5.Cu
625, 49 L.Ed. 1023, supra)-~contingent or
iichoate though it may be—represents suf-
ficient of a property ripght in the defendant
to furnish the nexus with, and the interest
in, New York to empower its coutts to ex-
erclse o in ren furisdiction over him."
(fd. at p. O, 287 N.¥.5.2d at p. 635, 234
N.E2d et p. 671} Judge Keatlng con-
curred In an opinion {n which he analo-
gized the procedure approved of in Seider
to a direct action against the insurer
Judge Breitel, who had joined the court aft-
er Seider, concurred solely on the con-
straint of that decision. "Only a major
reappraisal by the court, rather than the
accident of a change in its composition,
would Justify the overruling of that
precedent,” (Id. at p. 314, 287 N.Y.S.2d at
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p. 640, 24 N.E2d at p. 674.) He went on,
however, to commeut an what he percefved
to be the theoretical unsoundness and un-
desirable practical conscquences of Seider
80 as to “hasten the day of its overruling
of lts annulment by legislation.” (/d.}
The dissent, written by the wuthor of the
Seider dissent, maintained that New York
lucked » sufficient inierest in and relation-
ahip to the insurance contract to constitu-
tionally exercise quasi in rem jurisdiction
by means of an attachment of the insurer's
contingent obligations.

In denying reargument, the Simpson
court imposed & significant limitation on
the scope of quasl In rem jurisdiction em-
ployed in Seider. First the court guoted
ite staternent from Simpson v. Loekmans,
sipre, 21 NY.2d 305, 310, 290 N.Y.5.2d
014 915, 238 N.E.2d 319, 320, that “neither
the Seider decision nor the present one
purports to expand the basia for in person-
am jurlsdiction in view of the fact that the
tecovery is necessarily limited to the value
of the assets pttached, that is, the liability
insurance policy. For the purpose of
pending litigation, which looks to sn ulti-
mate judgment atd recovery, such value is
Ita face amount and not some abstract or
hypothetical wvalue”  Additionally, in »
slatement which one commentator hes
called “miraculous” (Siegel, Practice Com-
mentaries, N.Y.Civ.Praclaw & Rules, §
5201 at p. 15 (McKinney Svpp 1968); bhut
see Minichiello v, Rorenberg (2d Cir.
1968) 410 F2d 106, 111, fn 7), the court
declared “"This, it is hardly uecessary to
add, means that there may not be any re.
covery against the defendant In this sort of
case in an gmount greater than the face
value of such insurance policy eves though
ke procceds with the defense on the wiar.
e {21 NOY.2d ut p. 990, 200 N.Y.S.2d at
p. 916, 238 N.E.2d at p, 320; italics ndded.)
The Court of Appenals therchy swept
away & seripus ohjection to the Seider pro.
cedure, samely that it forced the nentesic
dent defendaut to chovse between, on the
orte hand, remaining outside the sate
thereby risking a default judgment and
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possible noncompliance with his contractual
obligation to ceoperate with his insutrer in
the defense of the action, and, on the other
hond, defending the action on the merits,
titereby exposing himaelf to personal linbil-
ity on an adverse judgment in an emount
in excess of his policy Hmit,

Tc say the very least, Seider hay not
been well received by the commentators
and the courts, Noting Judge Burke's dis-
sent in that case {17 N.¥.2d at pp. (15~
LE, 269 W.¥.5.2d 99, Z2i6 N.E2d 3i2),
cottmentators have condemned Seider for
its circularity of reasoning: the action in
which the attachment of the insurer’s obli-
getion to defend ia relied upon to establish
guast in rem furisdiction, iy itself the pre-
conidition for the accrual of the obligstion
being ettached. (Comment, Garnishment
of Intangibles: Contingent Obligations and
the Imterstate Curporation (1967) 67 Col-
um.L.Rev, 550, 555,) Seider has been crit-
icized for establishing an exception to the
usunl rule that contingent obligations sre
not subject to attachment because it fore-
shadows the possibility that a genersl cred-
itor of the insured—that is, one whose
claifm arises out of ecircumstances other
than those covered by the policy—will be
able to rttach the obligation of the insurer
even though contingent. As a result, the
injured plaintifi—in a sense the intended
beneficlary of the coverage—may be de-
prived of the proceeds of the policy.
(Comment, Quasi In Rem Jurisdiction
Hused on Insurer's Obligotions (1967) 19
Stenford L.Rev. 654, 658-659.) The con-
stitutionulity of Seider han alsv been ques-
tioued on the ground that the presence of
his insurer is an insufficlent nexus be-
tween the insured and the forum wupon
which to tbase Jjurisdiction over Hhim.
(Steln, Jurisdiction by Atieckment of Lia-
bility Insurance (1968) 43 N.Y.U.L.Rev.
1075)

The Seider rule has not been widely ac-
cepted by courts in our sister states. Only
two courts have actually followed it—the
Supreme Coutt of New Hampshire In
Forbes v, Boyater (1973), 113 N.H. 617,
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33 A2 1298 gud 2 United States District
Court purporting to apply Minnzsola law
in Rimtaia ¢. Shoemoker (1973), 162 L.
Supp. 1044, At least eight states and two
federnl courts have rejected the Seider
doctrine by name or it princlple.? Almost
all of {hese jurisdictions have rejected Seoi-
der o the ground thut shligetions of an
insurer under & Habllity policy are contin-
gent "debts” or property rights which can-
not be attached or garnished.

[2] The United States Supreme Court
hes never reviewed the constitetionality of
the Seider procedure despite the constitu.
tional cbjections rulsed by the dissent in
Simpron and the numerous Jaw review ut-
ticles which have questioned its validity,
The lending authority on the constitution-
ality of Seider s Minichiello v. Bosenbery,
supra, 410 F.2d 106, which, In an opinon by

6. Widle the remsoniug th Forbes indicatex
thet New [Hamipshlea has adopted the Seider
tule wlthout resceention, there s & curicus
last purngralrh in the opinion whieh suggests
that the court uphell 8 Seider exetvlse of
Jurindiction in thin cowe whers the defendant
was & New Yark resident in retallation sgainst
New York's adoption of the rule. "Wa are
not holding thet the Sefder rule s o be
uppiled yotierelly to all cases of forelgn
mototiate tnsured by ¢ company with an of-
floa tu thin State wnd Heensed to do business
In New Hampehite. We sre merely holding
thet under the eltoumatances of thia case
in w sult by o resident of New Fampsidrae
agelust & resldent of New York where the
Heider ruls yprevaiis the trial court propeely
denled the deferdant’s motion te dlamles plaiu-
s action.” (313 AQd et p. 1835 o a
sibawquent declsion, & United States Iiatriet
Court epplying New Heampshirs law tefured
to follow Reider whers the defendant wan not
n New Yorker, but a restdent of ConnecHeul
whick bad not ndopted Reider, and where the
cuune of actlon oross not out of an mutowme-
bl &ecldenit but aut of ru secldent @i Lhe de-
tendant’s hoine.  (Robifeills v, Orouick (D,
NH.1074) 382 F Supp. 971.)

?. Robinawn v, SNearer & Sons, Fro. (30 Cle.
10700, 420 F.2A B3 (considering rule {1}
of the Bupplemontal Tutes for Cerinin A
miratty and Marttime Casen, Fod Rulis (v,
Proc.}; Ricker v LoJdols {D.Ve1GT0), 314
F.8upp. 401 (npplriog Vermont law) ; Worner
# Werner (19741, 84 Wash 0 300, 526 Pod
BTD (dictum}; Johneon ¢ Farmers Allignce
Matwal fneurcnoe Compony (Ok1 1978}, 485

Judge Friendly, upheld it against a due
process chalienge. The Seider procedute
was analegized to Louisiana's direct action
statute sustained in Watsom v. Employers
Liability Assarance Corp. (1954), 148 1.5
66, 75 S.Ct. 166, 99 L.Ed. 74. Although
Minichiello upheld the Seider rule, it nev.
ertheleas indicated, as did Farrel! ©. Pied-
mon! Aviniion, lac. (2d Cir, 1969), 411 F.
2d B12 {n an ocpinion also by Judge
Friendly), that Seider would be subject to
serigus “constitutional doubt” unless its ap-
plication were limited in three important
ways. These limitations were explained as
foilows: Fltst, Seider may be applied only
in favor of & plaintiff who i3 a resident of
the forum; & nonresident thay not avail
itmaelt of such tule in the State of New
Yark where tany insurers have offices, a0
as io oblaiu jurisdiction over & nonresident
defendant® Second, ss the New York

PP2Ed 18687 : Kirchmoan o, Mikuls (La.App.
172y, 2R Bo2d 101 Missouri ar vel 3. F.
foorooo0 v Lasky 1CHADY-Me 18703, 454
MW 24 842, Nowerd », Atlen  (1070), 25¢
8.0 465, 1T0 S E.24 127 De Rentilr v, Lewia
(R.EI80D), 2858 A2d 404; Howsely oo Ana-
randg o, (3007, 1D Uah 24 124, 427 P24
an; Jardine v, Bownelly (1084), 418 Py,
474, 108 A.2d 51D {per curlam opa.).

4, This lemitetlon sharply dstloguishen the
Sefder proceidurs from nil other formn of gupsl
in rem jutisliction and todlectes thet Seider
fu far remoied from ite borla in Harrin v, H2lk
{19063, tO8 1.8, 216, 253 &.Cr 025, 49 {.1d.
1023, Theoretenbly end traltionnily, an ex-
nrciae of guasl in rem jorisdicHon depends en-
virely upot the pressnes of property of the
deferuinnt 1n the forum; the remidence of the
pinlntlif ts frrolevomt.. The theory In that
because property ie mituated {n the wtate,
eoutts of the atzte have powsr over {t to de-
termine thio relative rightn of the plaintiff and
detendont thercin, Tu Halk, swpra. the Sa-
preme Cons, beld that the presence of the gar-
tahesdebior {n the slote waa sufficient to
gvo the state the power to ndjudiente rights
In the lignidated debt ehich he owed to the
defaudaut,  While the plaintitf, Epateln, wns
n reajdent of the forum, the Suprems Court
naither meatiened that farci nor appests to
have ronsbdered it slpilficant in determining
whoether the fortin could exerelse Juriadicting
aver the debt. 'Tie Jinichielio court asemedl
to fecl that e mere preacoes of ab Msurince
carrier dfd not provide the state with a wuf.
{icient intarest o or relstionship to the con-
tingest oblligations of the insurshce cootract
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Court of Appeals had tndlcated in its per
curiam opinion denying reargument in
Simpson, there may be o recovery in ex-
cess of the policy limits even though the
nonresident defendant appears and defends
ont the metits. Finally, . neither
New York nor any other state could con.
- stitutionally give collateral estoppe! effect
. to & Seider judgment when the whole theg-
ry behind this procedure is thet it i in ef-
fect a direct action against the insurer and
that the latter rather than the insured will
conduct the defense” (Minichiello v, Ro-
senberg, supro, 410 F.2d at p. 112)

There is only one reported decision in
this state in which the validity of a Seider
attachment as a basis for quasi in rem jur-
tsdiction has becn considered. In Turmer
v. Evers (1973), 31 CalApp.id Sopp. 11,
107 CelRptr. 390, the plaintiffs, Califurnia
residents, while temporarily in the State of
Washington had their automobile serviced
by the defendant in preparation for their
return trip. After they had driven but a
short distarice, the vehicle became totally
Inoperstive. Claiming that the defendant
had failed to service it properly, the plain-
tiffs brought an action against him i Cali.
fornia alleging breach of contract, negli-
gence and fraud, In order to obtaln Juris-
diction over the defendant. they caused a

for it to require the defendant to appear pud
ttigate tights tu the polley absent rome nther
connection with the forum auck ax the plain.
HEE being o tenldent.

Admittedly auch niproseh e pot tnlke gur
own i1 Afkineon ¢ Kuperior Ceust (1960),
48 Cel2d $3%, 210 P24 00D, where w0 mp-
plicd geueral principles of foir play and sub-
stantinl jostice governbig  furlsdicsbus over
property ol petsotx to the question of jurla-
dietlon over nn lutangible. Tn Atkinzen, low-
evor, the vontucts with the forum were sig-
nificantly greater than those in Seider and
Minichietlo, specifiondly, the aetivitlen ont of
which & ecnuae of netlon arose agaitet the
obligor aitd Lle ont of atnte Jefendunt hed olf
oeeurred W Collforods,

®. Sectlon GIT et ey, were enncted by the Leg-
fmlsture 0 1072 {(Stein 1972, ch, L0, p D42
to meat the commtiutoun! inflrmitien of the
formor lnw e et forth fn Nandone v, Appel-
inte Depertment {30711, § Cnl.8d 530, 80 Cul.
Rptr. 708, 488 P.2d 13, (2 Witkln, Csl.Pro-
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writ of attachment to be levied against the
obiigatlons of the defendant’s liability in-
stiratice cattler, which had 2n olfce in
this state, to defend and indemnify him.
As we explain mfra, we disagtee with the
holding of the Turwer coust that a Seider
type attachment ia permissible under Cali-
fornia law,

in the cuse at bench, the crucial question
whether the attachment was valid and
thercfore the quast in rem  jurisdiction
property invoked must be determined in the
light uf California’s interim attachment
faw. [§ 537 et seq.} Sectlon 537 authoriz-
es an attachmeat in the lollowing circum-
stonces: “The plaintiff, in an action speci-
fied int Secton 3371, at the time of issuing
the summions, or at any time afterward,
may have the property specified in Section
5373 of a defendant specified in Section
537.2 mttached in accordance with the pro-
cedure provided for in this chapter, gs se.
curity for the satisfaction of any judgment
that may be recovered, uniess the defend-
ant gives security to pay such judgment, as
provided for in this chapter.” The rele-
vant sections permit the attzchment of "all
property” (§ 537.3, subd, {c)) of a defend-
ant not- residing in this state” (§ 537.2,
subd. {d)), in “an action . . . for the
recovery of maney” (§ 537.1, subd, (b)) ¥

vedura (170} Frovisioual Remedies, § ZDBA
L1875 Rupp, po 13231)  ‘The fottuer section
5387 permitted the atirchiment of the "proper-
ty of the defendant” without limitation s to
type atid therefore the cones interpreting that
secting ean be atd will be teferved to o Inter-
preting the cureent low,

Sertion AT et seq. wete orlgloally weladsled
io explre Deeember 31, 190, (State 1172, ch.
ORI, po U52) and to be trhenled os of Tanupry
OINF0.  (Htate 1074, b, 1018 The explea-
tlor date hna now hopw ontponed to December
a1, 10718, with repeal to be elfrctive on Jan-
dary 1, 1977, (Btais, 4075, ch, 200} 1n piace
of theae a2eoctions, pu sotitely new snd re-
vised attachiment scheime will become opara-
tive, Thin new olinchiment law resulind from
& comprehensive study and recotnendetlions
relating to prejudgment attachment by the
UCatiforula Law ftevislos Commisslon. Knowh
as “The Attuchment Law" (§ 4820107, thi=
Inw will be contained {o & new title €5, At-
tachmant, of purt 2, Civil Actions of the Coda
of Tlvil Procedure,
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Plaintiffs have purported to attach “[ajll
property of each defendant ns per CCP
$37.3(c), including the contract obligations
of State Farm Mutual Automobile Insur-

ance Company to deferd and in-
detnnify these  defendants
aguinst a debt owing to the
plaintiffs . " Defendants are per-

sons tot residing in this state, and, there-
fore, the issue before us is whether “the
contract obligations of State Farm Mutual
Automobile Insurance Company . .

to defend and indemnify these
defendants . M constitute “property”
of the defendants under the above sections
of out Code of Civil Procedure,

{8-3] Catifornia law permits the gar-
nishiment of debts and other intangibles
and section 543 prescribes the procedure
for levying & writ of attachment where the
property of the defendant to be attached is
not in his possession but consists of credits
or other personal property in the posses-
sion of & third person (the gurnishee) or
debts owing to the defendant by such third
persort, 1t hes been sald that it is not nee-
esaary that the garnisher have in his pos-
session the actusl money of the defendant,
thut “It is enough that he cwes g debt to
the defendant. And the general test is
whether the defendant has an enforceable
ciaim egainst the garnishee” (2 Witkin,
Cel.Procedure (1970) Provisiona! Reme-
dies, § 219, p. 1618, italics in original, cit-
Ing Watker v, Dock (1930} 210 Cal. 30, 36,
290 P. 290.) While earlier cases required
that the defendant have an accrued cause
of action egainst the garnishee—that the
debt be due at the time the writ is levied
—nuch s no longer the law. (/4. at p.
1617.) "[I]t is now established in this
state that & present right of action upon
the obligation is not essentlal to a valid
garnishment,”  (Bronskill v, Stubmaon
(1960) 186 CalApp.2d 97, 104, & Cal.Rptr.
010, 915) but & “‘debt whichk ls uncertain
and contingent in the sense that it may
tiever become due and payable, in not sub-
{ect to garnishment.'”  (Fd.; sce also Hu-
#ead v. Superior Court (1969) 2 Cal.App.
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14 780, 786, 83 Cal.Rptr. 26, 29; Dawson
v. Bank of America (1950) 100 Cal App.2d
305, 309, 223 P.2d 280.) A distinction ex-
fsts between situations where only the
amount of liability is uncertain and those
where the fact of liabifity is uncertain,
" "Wiere there is no contingency as to the
garnishee's liability, the only contingency
being as to the amount thereof, and where
the amount of the liability is capable of
defitiite ascertainment in the future, there
is no such contingency as preverts garnish-
ment of the claim, even though, it has been
held, it may be that eventually it will be
found that nothing is due!” (Branshill v,
Stutwan, supra, 186 Cal App.2d 97, 105, 8
Cal.Rptr, 910, 916, see also Husteod v. Su-
perior Court, supra, 2 CalApp.3d 780, 786,
81 CalBptr. 26; Meacham v. Mracham
{1968) 262 Cal.App.2d 248, 252, 68 Cai.
Rptr, 746.)

In the instant case, defendants’ liability
insuratice policy provides that State Farm
agrees with the insured "in consideration of
the payment of the premium
[Hlo poy on behalf of the insured all sums
which the insured shall become legolly obli-
gated lv pay os domages becauvse of
{A) bodily injuty sustained by other per-
wny, and, (B} property damage, caused by
accident atising out of the ownership,
muintenance or use, including loading of
unloading, of the owned motor vehicle;
and to defend, with ottorneys selected by
and compensated by the company, any suif
agoinst the insured alleging such bodily in-
jury or properly domage and seeking dam-
eges which are payable herewnder even if
any of the allegotions of the suil ave
groundless, folse or froudulemt; but the
company may make such investigation, ne-
gotiation and settlement of eny claim or
suit as it deems expedient” (Htalics add-
ed.) It is these oblipations which plain-
tiffs have purported to attach.

[6} Taking up, first, State Farm's obli-
gatlon to indemnify defendants, we observe
that it is clearly contingent upon more
than # determination of the amount of tia-
bility, The insurer has no duty to pay un-
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tii the insured hecomes “legaily obligated
to pay ms danages” a sum of maney. In
other words, State Farm has no liability to
pay until defendants’ liability has been de-
termined. Ii it is determined that they
have no Hability, the insuter's lability nev-
er Accrines,

[7] Some commentetors have argued
that the pbligation of an insurer to indem-
nify under policy language such s that in-
volved In the instent case “implied a valid
in personam judgment aguinst the insured.”
(Stegel, Supplementary Practice Com-
mémlries, N.¥Y.Civ.Prac.law & Rules, §
5201, 1965 com. pt. I, at p. 72 (McKinney
Supp. {§972)); see uiso Cominent, A ttach-
mend of Liobility Iesurance Policies (1968)
53 Cornell L.Rev. 1108, 1112} Thus, the
inauret’s obligations would never acerve
where the only possible judgment would be
ote In rem. We need not resolve this
point. It {s enough to say that, on the ba-
sis of the authotitizs cited above, there
tuat first be a determination of the in-
sured’s liabitity before the insurer's obliga-
tion to Indemnify matures to the extent
that it becotrnies subject to attzchment. We
therefore disagree with, and disapprove to
the extent that It {s inconsistent with this
opinion, Turner w. Evers,

wherein it was stated, inter alin, that “the
obligution to indemmify requires only the
porsibility of a wvalid judgment either
againat the insured personally or depriving
hitm of his property” in ordet for it to be
attachable, (Turser, supro, at p. 18, 107
Cal.Hptr, at p. 395, italics added.)

Our sttention has also beein direcied to
Brainard v. Rogers {1925), 74 CalApp.
247, 237 P, 1095, Thete the plainti{f cred-
itor brought an action for guods sold and
delivered apainat the defendant who had
susteined a complete loss by fire of his
merchandise, furnitire and fixtures. The
plaintiff garnished the proceeds in the

10. The precine guestlon kbt !mwue In Drainard
. Ropere, nupro, T4 CalApp. 247, 288 1%
1003, was whether the gornislice wan a person
“owing debis’ tu the defenduot sn that tesm

ripra, 31
CalApp.3d Supp. i, 107 CalRptr, 9%, -
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handy af the insurer of two policies of fire
insyrance covering the loss before the de-
fendant had even presented his proof of
loss.—a condition precedent to recovery un-
der the policies—or adjusted the loss. The
coutt upheld the levy despite the fact thet
no proofs of losy had been filed since the
creditor could muke the proofs if the in-
sured failed to do so. Commenting on
BOroinard, this court in Dept, of Waler &
Power v. Inyo Chems. Co. {1940), 16 Cal.2d
744, 751, 108 P.2d 410, 415, articwlated its
rule to be as follows: “[Wlhere Hability
already exists and the policy furnishes the
requited stabdard by which the omonnt of
the ligbility can be ascertained and fixed,
then such Hahility is & deht ‘owing' to the
insured within the meaning of the attach-
ment sections of the Code of Civil Proce-
dure (Jtalics in original)1® It §s impor-
tant that in Broindrd, involving sn in-
sured’s direct claim against his insurer, the

.only condition precedent to the duty to pay

was proof of the fact of loss together with
the amount thereof. However, in the in-
stant case of a claim by a third party, la-
bility of the insurer (s cohtingent upon the
determination of the lability of the in-
sured, as well as proof of the fact of loss
and the emount thereof. We find Brain-
ard markedly distinguisheble from the case
at bench,

(8] Accordingly, in resolving the gues-
tion whether State Farm's obligation to in-
demnify defenduants is subject to garnish-
ment and mry therefore constitute & basis
for quasi In rem jurisdiction, we refect the
rule annottnced in Seider, We are unper-
suaded by the rationcle of the majority in
that case because of what we percelve to
be a pervasive circularity of ressoning.
Indeed, the dissent criticized the rule ax
“cireular ratlocination” and “bootstrap rea-
soning.” (17 N.Y.2d at p. 115, 269 N.Y.5.
2d 99, 216 N.IL2Zd 312)) To recept its log-
fc it is fizst necessary to assume its conclu-

in used In aectionn 542-545, which descelbs
the means by which sueh obligitions may bo
levied upon. That ls essenttally the snmie
guestion Lefors thlw court in the instant case,
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sion. Tts thesls in essence ls this: [f there
is & valid judgment, in personaim or in rem,
against the insured, then the insurer is ob-
ligated to indemnify. Therefure, the court
will permit the attachment of this obliga-
tioh as a sotitce of quasi it rem jurisdic-
tlon wo that the judgment can be entered.
We can discern no logic in this thesis since
the hard fack remaina that the insurer's ob-
ligation to indemnify upon which the
court’s jurisdiction to hear the case de-
pends, does not come Into existence until
the Insured’s Hability has been determined
in the very case itseli, We conclude that
State Farm's obligation to indemnify is so
centingent and uncertain that it is not suh.
ject to garnishment under Californiz stat-
utes xnid the cases discussed by ua rbove.

[9] Plaintiffs, however, seek to avold
the settled rule thai contingant obligations
are not aubject to attachment by arguing
that the implied covenant of good faith
attd fair dealing, recognized by recent deci-
slons of this court (Gruenberg v. -Adeina
Ins. Co, {1973) 9 Caldd 566, 108 Cal.Rpir.
480, 510 P.2d 1032; Crizci v. Securiry I'ns,
Co. (1967} 66 Cul2d 425, 58 Cal.Rptr. 13,
426 P2d 173; Communale v. Treders &
Gemeral Ina. Co. (1958) 50 Cal2d 634, 328
P.2d 198}, makes certaln the insurer's obii-
gation to indemnify prior to the fiting of
sult and the determination of the insured’s
tinbitity, We do not agree.

{16] We first note that plaintitis could
not attach the covenant of pood faith and
feir dealing ltself as s basis for guasi in
rem jurisdiction. Clearly that obligation is
not & debt or other species of property sub.
Ject to attachment. It 15 & duty owed to
the insured personally which, Jike the duty
of ressonable care, does not even give rise
to u cause of action until there has been a
breach end which does not obligate the in-
surer to pay money to the insured yniil the
former's Hability for 2 breach has been de-
tetmined. It is therefore an chligation
 which is “uncertain and contingent in the

sense that it may never bLecome due and
" payahble L (Brunskill v, Shitman,

supra, 186 CalApp 2d 97 104, B CalRptr.
210, 915.}

[11? Because the implied covenant of
good faith and fair dealing is itself contin-
gent, it cannot make the insurer's cxpress
abligation to indemnify sufficiently certain
o be subject to attachment. While the in-
suret in discharging its duty of good faith
to the insured may under certaln circurn-
stances be required to settle & claim
agaitist ity insured within policy limits (Je-
hansen v, Coliformiz (1975) 15 Calldd 9,
123 Cal.Rptr. 288, 538 P.2d 744; Crisci v.
Security Ins. Co., supro, 66 Cal2d 425, 58
CalRptr. 13, 426 P.2d 173; Communale v.
Tradert & Generel fns. Co., sapra, 50 Cal.
2d 654, 128 P.2d 198}, that specific obliga-
tion iy contingent upon there being u sub-
stantial likelthood of & recovery in excess
of policy limits (Tchensen, supra, 15 Cal M
st p. 15, 123 CalRptr. 288, 538 P.2d 744;
Commnnole, nipra, 50 Cal2d at p. 659, 328
P2d 198} and upon the willingness of the
cluimant to accept a settlement. Moreover,
the contingent implied covenant of good
falth and falr dealing, with its obligation
to settle under certain circumstances, is in
addition te the express obligation to indem-
pify and matures independently, “That re-
sponsibitity is not the requirement mandat-
sd by the terma of the policy itself—to de-
fend, settle, or pay, It is the obligation,
deemed to be imposed by the law, under
which the insurer must act falrly and in
good faith in discharging its contractual
responsiilities”  (Gruenberg v, Aeina

S Co., enpea, 9 Caldd 566, 573-574, 108

CalRpir. 480, JBR, S10 P2d 1032, 1037)
Thus, the indemnification olligation which
plaintiffs purported to attach is not rzn-
dered any iess contingent by the separate
and distinet duly of good falth and fair
dealing.

[12] MHaving concluded that the trial
coutt’s exercise of quasi in rem jurisdic-
tion cannot be iased on the insurer's gbli-
gation to indemnify, we now take up plain-
tiffs’ contention that nevertheless it can be
based on the insurer's obligation to defend
which s clearly subject to attachment



40 Cal

Contrary to plalntiffs’ clnim, we find this
asperied basis of jurisdiction vubnerabie to
the same objections just discussed,

Under the automobile lisbility polley is-
sued by it to defendant State Farm agreed
"to defend, with attotneys sclected by and
compensated by the comapny, eny suit
aguinst the insured” Prior to the com-
mencement of the underlying action, there
wis & mere execttory promise to defend
the insured which miglt never have rip-
eried into a present duty had the action
never been filed. Again, this is an obliga.
tions which, “contngent In the sense that it
muey never become due and payable, is not
subject to garnishment” (Hrunshill v.
Stutman, supre, 186 Cal.App.2d 97, 104, B
CatRptr. 910, 9153} The argument that
the abligation to defend is subject to at-
tachment brcatise 1t matures wpon the com-
mencement of the action in which attach-
tment is relied on as a basis of quasi in rem
jurlsdiction, involves the same type of cir.
culur reasoning employed with respect to
the obiigation to thdemnify,

[13] Even ussuming arguendo that this
executory promise to defend is u suffi-
clently certaln, presently existing obliga-
tion, it is not the type of interest which is
subject to attachment, Under the terms of
the policy, State Farm is obligated only to
provide a defense with attorneys of its
own choosing. There i3 no obligation to
pay mottey to the fnsureds so that they
may provide thelr own defense. Such an
obligation to provide petrsonal mervices is
not capable of trensfer su as to satlsfy the
claims of an atiaching creditor, (See
Comment, Qnasi in Rewt Juriediction Hased
o Insurer's Obligations, supre, 19 Stan-
ford L.Rev, 654, 8550650 I it Is as-
sumied that the oblipation to defend eould
be trenslated into a monetiry equivalent,
how ix that lo be done? “What
is the value of this duty to = potentil pur-
chaser at exccition sale? Necause the in.

El, Plriotlirs meke two other arguments which
we roject briclly. Fisst, they contend that
vhder Frolnte Codo seetions 301 and Y21 a
poliey of indemnlty Insutanes compriter an
wutate wubject to sdminictrotion thue support
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surance cartier could not be obligated to
defend a stranger to the contract by such &
sale, we cannot concelve what there is to
be sold.  Rather, we are convinced that
whatever value inheres in the contractusl
duty of the insurer is persounal to the in.
suced.”  (Robinron v, Shearer & Sons,
Inc., mpra, 429 F2d B3, 86; Miszouri ex
vel. G. E. . C. O. v. Lasky, supra, 454
5.W.2d 942, 950)

[14,15] To the argiment that the doty
to defend is lncapable of valuation, it Is ne
answer to say that some estimate can be
made at the outset of Htgation as to the
inauret’s potential cost in attortiey's fees
and court cosis. 1} the Insurer fulfills jta
obligation, these expenditures wiil be made
and as the lawsult reaches a conclusion,
the so-called value of this obligation witl
approach zero, untit the obligation will
have been completely extinguished. At
the point at which plaintiffs have obtained
a judgment, there will no longer exist an
asset out of which that judgment can be
satisfied, Furthermore, plzintiffs will not
then be shle to satisfy their judgment out
of the proceeds of the policy. Since any
quasi tn tem judpment must be satisfied
solely from the garnished property (First
Natinnal Bank v, Eastman (1504) 144 Cal.
487, dh-492, 77 P, 1043}, and since ontly
the obligation to defend coutd under this
theory be garnished to provide quasl in
rem jurisdiction, plaintitis could not then
reach the obligation to indemnify up to the
pulicy limits as @ means of satisfying their
judgment. Such & judgment would be
meaningiess. Under the constitutional lim-
ftations set forth in Minichielto, this judg-
ment could sot be in personam  cvesn
though the defendants had appeared and
defended on the nierits, and it could not be
given cotlateral estoppel effect in any sub-
sequent proceeding.  The law will simply
net countenance stich an idie act.  (Clv.
Code, § 3532) 11 -

Ing the appulnteent of a toeal wdministrator
wlicrever the inaurer ig found z¢ as 1o eatsh-
lah jurisdiction for mult ggeinst the estote.
Ny analogy, they argue,~an indemblty insue-
stica poiley I subjert to attaciigent for gunst



JAVOREK v. SUPERIOR COURT OF MONTEREY COUNTY

cat. 141

Cits na BO2 P24 728

We conclude thet in the case st bench
the obligations of defendants’ tiability in-
wurer to defend and indemnnify defendanty
are not of such u nature as to be subject to
atigchmeant so as to confer on the court be.
low gquasi in rem jutisdiction. We reject
as Inapplicable in California the rute an-
nounced in Seider v. Roth, supra, 17 N.Y.
2d 111, 269 N.Y.S.2d 99, 216 N.E2d 312,
and ceses following it, and we disapprove,
to the extent that it {s inconsistent with the
views herein expressed, Turner v Evers,
mpro, 3 CalAppdd Supp. 11, 107 Cal
Rotr, 390. It view of these conclusions,
we need not reach defendants’ contention
thut the rule of Seider is unconstitution-
al¥

[18,17] Defendants are entitled to &
writ of mandate directing the trial court to
quash the levy of the writ of attachment
and to quash service of summany, Under
current California law, there ls no statuto-
ry procedure for challenging an attachment
by special mppearance on the ground that

in re jurisdictlon. "This ix the argument
based upot Matier of Riggle, supra, 11 N.Y.
24 74, 2286 N.Y.R2d 419, 181 NE2d 428,
which waws advanced in Seider gnd wen gleo
saperied in Twrner v, Evers, supra, 31 Cul
App.8d Bupp. 11, 10T Celiliptr. 3. None-
thelesn, nio publishied Callfornla declslon has
aver haold thet = policy of indemolty !nsur-
ance is 8 basin for locel wdmlpistration,
Moreover, wa believe that thors are euiflefent-
ly different fuctors and considerations I
volved in thie situntion where the ootresident
defendant 1s deceased, s oppossd to the ik
slent cams whers the defendants are alive,
that the nrgumment [n favor of the extateuce of
an eatate for parposes of probate furlmfiction
Is not persunxlve am iv whether contingent
phligntions of rn  insurer wre pttschable.
(Bea Seider r. Roik, aupre, 17 NY 24 st .
118, 280 N.Y.8.2d 99, 2180 N.E24 812; Ducke,
J. dimsenting.}

Second, plaintitfs argus that sltce sectlon
BAT.Y, subdivislon (c), perniite stigclosent of
all property of o noaresident defonduaut, thet
sectinn necexsatily aathorizes pttechitment of
the apecifie forma of property for which ate
tachment i permitted (o Umited cireunmtances
wnider section 8318, aubdivision (br. iy
referenen to the Californla Unlform Commer-
elal Code, section B3T3, subdivislon (b)), per
mite the sttachment of lutereats in ot claims
ubder inwyratice policles, (Cabki.Com Code,

the property levied upon is nut subject to
attachment. A motion to discharge the at-
tachment under section 556 lies only to ae-
sert that the writ was irregularly or im.
propetly issued. Noncthetess, it hus been
recognized that our courts have the power
to quash the levy of 1 wtit of attachment
where the writ has been levied upon prop-
erty niot aubject to attachment, {Burke 2.
Superior Court (1969} 71 Cal2d 276, 279,
fn. 3, 78 CalRpir. 481, 455 P2d 409;
Hotmes v, Aforshatl (1905) 145 Cal. 777,
783, 79 P. 534; Property Resvarch Finan-
cigl Corp. v. Superior Court (1972 23
CalApp.3d 413, 418, 100 Cal.Rptr. 233; 2
Witkin, Cal.Procedure (2d ed. 1970} Pro-
visional Remedies, § 205.) With the levy
of the writ of sttachment quashed, no
property of defendants fs before the court
upon which quas! in rem jurlsdiction may
be based, There is therefore "no basis of
judicia! jutisdiction existing between such
defendant[s] and this state . . . "
{Judicia! Council comment to § 418.10 in
LA, Attorney's Guide to Cal furfsdiction

§ P100.) We tirst uote that section B108 of
the Califoruin t'aiferm Commercial Code was
amended offective Jenuary 1, 18978, which
smendment deisted tho sentence relating to
inspranee policles, although such amendment
i» of course not epplicable to thiz ceme where
the atigchment waen levied in 1074, Nunethe-
lesn, the types of Interestz in insuranre poll-
tlen included in Callfornin Uniforin Commer-
rlal Code wection D100 are ouly those contrac.
teal end property righte which are used or
may become cuatomarily used ax 6 commercinl
meoarlty,  (Comment, Uniforma Com.Code, |
#1040 While we do aot {ntend hareby to
auggest any fluat definition of interests b
tistirased cottrnrts whirh mey become the
pithjeet aof mecturity luterosts, wo  serlouvaly
doubt if the ghilgatione mé inane ace the types
of Intereats which wotld ever be the subjeet
of & wecurlty doterest,  In sny event, we
cobrluite  thee ®property” for parpescs of
section HAT.A, mubdivision (o), does wot {nclude
interests which nre vontfnpent i the senee
that they way never become due and parable

12, Plaintife urge us to epply b the cose
before nm the new sttachment stgtutes which
becnme operptive Januney 1, 1817, We de-
clibe to do so since they do net apply to the
writ of attachment lesved in the fgstant ouae,
(Moe Stats 1574, ch. 3618: Stet1DTH, eh,
200,
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and Pruocess {Cont. Ed, Bar 1970) § 1.3,
p. 95) mince the trial court has already de-
terininted that it lacks in personam jurisdic-
tion over defendants (see fn. 5, ante). De-
fendants are thus entitled ta have service
of summons quashed “on the ground of
fack of jurisdictlon of the court over
[them].” (Code Civ.,Proc., § 418.10, subd.
(a)(1).) :

Let & peremptory writ of mandate lssue
directing resporiddent supertor court to
guash the levy of the writ of attachiment
and to quash the service of suinmaons in ac-
cordance with the views expressed in this
opinion.

WRIGHT, C. J. and McCOMEB, TO-
BRINER, MOSK, CLARK snd RICH.
ARDSON, ]1, concur,

T

181 Cal.RBptr, 782
The PEDPLE, Plaintiff snd Respondent,

¥,
Alvin Leon COLLINB, Defenduni
and Appallnnt,
Cr. 19304,

Bupreme Coutt of Colifornla.
Aug. 8, 1978,

Hehearing Denied Hept. B, 1970,

Defendant was convicted lit the Supe-
tlor Court, San Diego County, Fiorenrs V.
Lopardn, J, of first-degree robbery, atid he
sppealed. The Supreme Court, Wright, C.
J., held that salstitution of alternate juror
for origital Juror after conumencement of
deliberations was constitutionally proper
where just cause for dismiseal of orlginal
juror existed; that just cause existed for
disinissel of original juror who stated that
she could not declde case on evidence and

.on law; mnd that trial court's faifure to
fnsteuct Jury that they were to begin de-
Hberations anew because of the discharpe
of otiginal juror and substitution of abter-

552 PACIFIC REPORTER, 24 SERIES

ngte  jurar after commencement of de-
liberationy was gtror but harmless and
sonprejndictal error in Heht of strong case
aguinat defendant,

Alfirmed.

Opinlon, Cal.Aapp, 127 CalRptr, 601,
vacated,

1. Jury =143

Substitution of aiternate for otiginal
juror is conistitutionally permissible after
defiberations have begun when geod cause
has been shown for substitution and jury
has been Instructed to begin deliberations
anew,  USCA.Const. Amends. 6 14;
West's Ann.Const, art. 1, § 16; West's
Annlede Civ.Proc. § 194; West's Ann.
Pen.Code, § 1089

2. Jury =0

Right to trial by jury is guaranteed as
it existed at comtion law at time State
Constitution was adopted and may not be
abridged by sct of the legislature, West's
Ann.Const.art, 1, § 16,

3. Jury g=i{p0

Legisiature may establish reasonable
regufations or conditions on enjoyment of
right to trinl by jury es long as essential
clemenis of trial by Jury are preserved.
Woest's Ann.Const. art. 1, § 16,

4. Jury £232(2, 4)

Among easentint elements of right to
triat by jury dre the requirements that a
jury in oz felony prosecution consists of 12
persond abd that its verdict be unanimous.
West's Ann.Const. art, 1, § 16; West's
AnnCode Civ.Proc, § 194,

B Jury €=32(4}

Requirement that 12 persons reach
unanimous verdict in a felony prosecution
s not met unless those 12 persons reach
their  concensus  through  deliberations
which are the common experience of all of
thept,  West's Ann.Const, art. 1, § 16;
Weat's Ann.Code Civ.Proc, § 194,

6. Criminal Lew €0724

& defendant may not be convicted ex-
cept by 12 jurors who have heard all the
evidence and argument and who together



HﬁﬁnnNME|77-1
R EXHIBIT 3

LAW QFFICES OF

BUCHALTER, NEMER, FIELDE & BAVITCH

<A FACFERMIOHAL CORPORATION >
700 SOUTH FLOWER STREET « LOS ANGELES, CALIFONNIA 8007 - TELERHONE (213) sp&-8700

CHALTER

JEMRY Nalltl LU T

MURRAY M, FIELDS LECM BAVITCH

JORERH WEISBMAN EE“"L"&'?LE‘J',"“ CEMTURY CITY OFFICE

NOMALD L. QORDON mL P

.TlPHEH cHnn?l: STARY D. BUCHALTEN QUITE 1780

0L mux'mnm. JOSEPH A_WELIN

Hbﬂ‘:lb , ull...s.l:: EES:&E%"CSS“.. 1900 AVEWUE OF THE STAMS
A \ ) ]

ES:HA#; :.Egm‘ln:n STEPHEN W AREHT CENTURY CITY, CALIFOANIA

CLIFFORD JOMMN MEYEN JAWES M. ONOBEMAM

MICHAEL 0. SMOOKE RICHAMD JaY OCLGSTLIN

wilhiAM 3 HAHN JOHH &, DITO

Sootow B EmE™ GAReNEMER o

g:‘nl"l.‘.t.ou'mnnn IRWOL M.sﬂi‘Nl PLEASE REFER YOUR REPLY TO!
3 B JAY M. QRO

T S UAY A, ACOLEN JOSEPH WEIN

BTANLEY K. MARDH EDWARD L. MLING .

A BivAs & CVERY

b kb ROMALD . OABLER LOS ANGELES OFFICE

OIAME L. BECHLER DAIL 0. KASS

ROBENT L. FENTON

January 13, 1977

Stan G. Ulrich :
California Law Revision Commission
Stanford Law Schoocl

Stanford, California 94305

Dear Stan:

I trust you will recall our telephone conversation of
some time agc regarding California's new attachment
"statute and in particular, some of the problems that

are arising by reason of some inconsistencies, etc.,
with regard to the astatutory language. You asked me to
advise you from time to time those areas where we en-
counter problems so that steps might be taken to correct
them on an emergency basis.

‘We have already obtained two ex parte writs and found
that it took considerable time to get the orders signed
becuase we had to see a judge in lieu of a court commis-
sioner. 1I believe that the interim attachment law pro-
vided that a judge or commissioner could act, whereas the
permanent law does not include "commissioner®. We would
gstrongly recommend that the statute be amended to include
"commissioner” so that the entire process can he speeded
up. If it is going to be necessary to have judgeg review
and sign all of the papers, I am certain that the pro-
cedures will be very slow and require time beyond that which
is ordinarily necessary. o

You will recall that under the interim law, Sectionn 542b of
the Code of Civil Procedure provided that the lien of the
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temporary restraining order was dissolved upon the defen-
dant executing an assignment for the benefit of creditors

or filing a petition under the Bankruptcy Act. (nder the
present statute, Section 486.110, thls language has been
removed. It would seem to us that the language as contained
in the interim statute should be ihcorporated into

Section 486.110. Certainly, if bankruptcy proceedings

by or against a defendant were filed within four months from
creation of the lien of the temporary protective order,

the Bankruptcy Court would have the power to set it aside.
This means that extra effort would be required when it
should, in fact, not be necessary. Furthermore, we coneider
that the lien of the temporary protective order 1s a
different creature than the lien that would be protected

by a writ of attachment. As to an assignment for the bene~
fit of creditors, the failure to include the language in

the permanent law may preclude and limit many of the remedies
of creditors and debtors alike and force more bankruptceies
when, in fact, the matters could be more efflciently handled
through an assignment.

It is my opinion that since the grounds for obtaining a
temporary protective order are ldentical to the grounds for
chtaining an ex parte writ, moest plaintiffs would probably
opt for an ex parte writ and that we will not see too many
temporary protective orders issued. We do believe that the
lien of the temporary protective order should fall on the
making of an assignment or bankruptcy. 1 would appreciate
your comments concerning the same.

It is my understanding that the Law Revision Commission is
working on changes with regard to execution and that one of
the proposals is to provide a method whereby a judgment
creditor could cause a receiver to be appointed to take
. custody of a liquor license and cause it to be sold for

the benefit of the judgment creditor. This proposal con-
cerns us particularly in view of Section 24074 of the
California Business and Professions Code and the California
case Grover Escrow Corp. veB. Gole, (1969) 71 Cal, 24 6l.

I would appreciate if you would let me know whether legis-
lation in connection with the same has already been introducsad
and further, 1f the Law Revision Commission intends to pursue
this avenue,
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1 want to take this opportunity to thank you in advance
for your comments and responses and I will look forward
to hearing from you.

My best personal regards.
Sincerely,
{ NEMER, ILDS & SAVITCH

t

BUCHALTE

-

PH WEIN

JW:im



