#77.400 11/3/76
Fourth Supplement to Hemorandum 76-90

Subject: Study 77.400 - Nonprofit Corporations (Comments Concerning
Division 2--Nonprofit Corporation Law)

Attached to this supplement are three additional letters commenting
on the tentative recommendation relating to nonprofit corporation law.

Exhibit IXXVII was distributed at the last meeting. Exhibits
LXXVIII AND LXXIX contain additional thoughts from persons who pre-
viously submitted comments. The statistics contalned in the letter from
Mr, Howland (Exhibit LXXIX) are very interesting. You should read this
letter. Ue will call your attention to the other matters contalned in
the attached letters at the appropriate time as we review the provisions
of Division 2.

Reapectfully submitted,

John H. DeMoully
Executive Secretary
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Jchn H Beﬂouily, Esq.. '
Bxecutive Secretary

. Stanford Law- S¢hool
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o Hy dear Mr. Deubully' 

.r{,‘if_

N '

‘the copy of the tentative recommeridation rrlaw_l
e ;rltion znw that waa supplled to. e in Juiyf;f«i

Thnnk you. far our 1ttbér or September 22 19?6 in nnnnuetion with
$5tu nanuprofit curpu-

gt hv tequent.
1 pedfited out to you that I would

T belleve you will pecoliset t'h

 not be able to set aside wuch time" to”fhe shudy of the text and the pro-

posal until after the then. pending State Bar Confepenoce of Delegates
meeting which started on the 1Bth of September, and ended up.in the

~ following week.  This, of course, was because T 'was a delsgate from the

Lawyers Club of Sen Francisco .to the Conférence and one of our proudest

. moments as a Club is the Fact of total dedieation to the afinlysis and

nrgument congerning the well over two hufidred pesultions dnd.repoits.
that are nubmitted.reguiariy tu delegaﬁﬂa far cahaidtrntian st annh '

I have ncb heen able to get to finiah tha enti#e aubmission, but T

" have readp cu&uiﬂqrqble part of the explanagary nateriale and I want to

- -preparing a new legislative node that I hay
-~ studying: I sm Borry that I was not able

compliment you and your staff for ofe of the méat excelient jobe of

“had the opportunity of
5t cyoup Qdtober 5 deadline

elther, because of the fact that Mre. Qupte, theﬂather uﬁ%urney in this

office, has been in the hospital with mﬁjnr sup r# and 48 out how re-:

ouperating and this being s two pepson office with varied schedules to.
_,maat, it has become moat neeeaanry tn assign pr!orities ;u you will no

- hn we. are 1nvolved in 8 number of nonpﬁrnfit arg&nlaatinnu, 1% 13"
very important to us Lo see that g, good workable '1gw in developed. We.

- agree that the badic approach of the tentative draft, complete in.itself,

f connection with non-profit corporation activities can eimply turn a copy
of the Code over to the volunteer pergonnel, who will do most of the ,
work and tell them to do thus and thus ‘and this ang thiu, ete.

" a8 indicated, is 8 very sound approach to the nslution cr‘the prohlems
" that face: hhe citizena of c&lirurnia.k_3b, 3 -

T am enehanted hx the utiliza+ion af anun& expianatory mnterial in

rhaﬁable and underutanaable English, which presumsbly will become a part

of the Code po that the attorneya whé vniunteer their times and hours in

-

There are a aouple of ubservations that may be of aigniricanee or;
interest to thoue who aré handling this proposal. I am pnrticularlx o
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;wbrriod about the - opening of membership recorgs (pages 42 and #3). 1t
would seem to me that a Constitutional question is involved here, in that )
- there 4s a right of priv:ny in° the Btate of California, as well as the
o fast that 1t mey create 4 qﬁiiling.efrant ‘upon1 the right o opganire and =
"g:titian if for. an:“r&aaén-yhe rogters of organisatis -“lrt;raquirtd to i;;‘
© be open to the publ e, -You knaw angd 1 kno “uf“a. : hy days hi e
C . ment and the predelist: fm nted pas !
L Government sgencd
;vv~;ind ‘groups. that
:Vgu 1ue'lgpgs §.§
a -n ﬁdpﬂ

_ . one of my {nter&s.
. depending .on’ yoy
ERMI 5 & 3 firiends or

07 peel about: the pe Padoraa. I f ‘
L, however, that yeu f.fj--ﬁ gonnecty iﬂi
-fuf_{jbhin partieﬂlar '

*@,w!npeet %a;ﬂaiar
e tA e - P h-f

o Iﬁ wuuld be tﬁﬁerau ﬁﬁ-hﬁ-kﬂﬂﬁ ha#h&r' hﬂ?ib&bl& organizationa ;)-
. hava made obpervations. to. yhe Cormiasion about neeegslty of having -
another 1i ’ th 1'to the Offige of




07 Btate of Cslifornis, If charitable orgenizat pedr to be ‘chipy. of
o this: proegdura.I would Join with them in: ohjeet nEg 4o that ‘kind of

" king of douut that’
  ?!!#?& cOf iﬁl lnd‘ﬁrﬁbﬁre extrg coples’

She Ti
 banking ine 1tueiqna

E*éf-:uark 4a. excellent ¢
S Law Heview Comminpion: isrsppgaaehlng
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John H, DeMoully, Esq. B -3« File; 00499
Executive Secre ary October 15, 19?6
California Law Revimion COmmission, Stanford, CA 9“305

" The aecretary of State and the Franchise Tax Board, I refer of uourse |
© to page 12, whére charitable organizations would be required- tn,annd
“goples of their articled in addition to the Attorn f Oenersl of the .

 neceanity. I would think that either the O rY.
. State or the Yranchise Tax Board should: ol et
- antt send it to the Attormey Jensral 1f they thought i_\,“'ff
would be Falr to requipe o charitabl
“or other kinds of voluntser organizations tﬂ-&e:;é
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fhnet 908 oriher:
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Yourth Bupplexent to
Memorandum 76-90 EXHIBIT LXXVIII

LAW OFFICEN

KENNETH N. DELLAMATER

A0 TOPANGA CANYON BOULEVARD
CANGUGA PARK, CALIFORNIA 91302

AREA CSOOK TELEM

Ri3

October 20, 1976 348

Callfornia Law Revision Commisasion
Stanford lLaw School
Stanford, California 94305

Attention: John H. DeMoully
Executive Secretary

Dear Sir:

Thank you for your kind letter of October 15, 1976,
I would be grateful if I could rnake even & token contribution to
your diligent efforts.

I do have one other thought.

One of the constitutionel characteristics of all corpora-
tions 1a that thelr charters are subject to the atate's reserved
power to change them. (Cal. Const,, Art, X1, Sec. 1; 5 Witkin
Summary (8th ed) 3920, sec, 621; ! Witkin Summnary (8th ed} 35,
Seec. 11}

Hecognlzing ¢he fact, am we must, that both the non-
profit corporation code of California and the canes based thereon
have been inadequate &nd ineguitable In many respects, we suggest
that the new code be both retroactive and effzctive mmediately upon
enactment. An example ¢/ such a provision is contained in Civil
Code, Sec, 2261(5) (196¢)

One of hundreds of benefits tn be derived from such a pri
vision would be to make ""eguity" members from the '""debt" members
who have no chance of collecting thelr investments prior to 2010, or
later.

Slmcerely yours

G T Al i

KENNETH N. DELLAMATER
KEND:mf

“¥

m———— s I
[



A Supplezfnt to
m 7690
mbucn 769 LRUIBTL LAKIX
WALLACE HOWLAND
ATTORKEY AT LAW
1201 CALIGORNIA NTREERT
SAN FRANCIBUO, QALIFORNIA 94109

(418) 770.7700
October 21, 1976,

Hr. John H, DeMoullly,

Exeoutive Secretary,

California Law Revimsgn Commission,
Stanford Law School,

Stanford, Calif. 94305,

Dear Mr. DeMoullly,

Thank you for your letter of GOctober 5th, with its
invitation to submit additions to my commends on the Tentative
Recommendaficn Relating to Nonprofit Corporation law,

As set forth in my letter to the Commiseion, QOctober
keh, my suggeetions related almost entirely to those nonprofit
corporations that are orﬁanized for charitable purposes (herein,
"ehuritable corporations”). Such corperations are numerically only
a small percentage of the total number of nonprefit corporstions,

On the other hand, the value of their asaets {including endowments
and trust funda)} and their snnual cash flow (huge in the case of
charitable corporationms that publicly solicit funds) establish &
publio concern witfh thelr proper governance that 1s disproportionate
with their mers number.

I can offer & few statistics that should help to
put chariteble corporations in proper perspective., My source is the
public available file of the CeliTornia Registry of Charitable Trusta,

At of November 1, 1571, there were 10,372 charitable
organizetions of all kinds reglsterad with the Califopnia Attorney
General, 9f thees, 8,459 or 8l.64 were corporations orgamized under
the Californis Goheral Nonproilit Corporation Law with which we are
here concerned, (1j.

These preglstrants held assets for charitable purposes
of the order of 10 billlions of dolliars and recelved annuel revenues
of ‘around 5.4 billions. (2). Lucking more specific dats but based on
experience, I know of know reason why it may not be assumed that
California charitable corporstions enjoyed some B2% of such assets
and annual revenue, ,

1). The next largent categofy comprised acme 1,350 trustees of axpress
oharitable trusts, about 13% of nll registrants.

(). These figures do not include ¢ither ascets held or revenyes rec-
sived in the more than 500 instsnces of charitable trusts of which

banks or title companies ere sole trustees, Such tryustees muat reglster
with the Attorney Oeneral but are exempt from making periodic financial

reports. {Govt. Code § 12586).



Mr. John H, DeMoullly, Uctober 21, 1976.

At pregent, the number of reglstered charitable
organizations of aIE kInde has grown to approximately 13,500,

an increase of about 30% since the end of 1971. I have no reason
to believe that the assets and the annual revsenues of t¢eday's
registrants have not grown in proportion with thelr numbers,

or that Galifornies nonprofit corporations have not maintained
thelr heavy preponderance in totsl registrations,

Projections bmsed on such assumptions wouid
1ndicate+that today Californis nonprofit corporations organized
for chariable purposes hould some 82% of an estimated total of
some 13 billions and receive an equal percepntage of total annual
revenues of the order of 7 billions.

Based on experience, I am reasonably sure that
nonprofit corporations organized for noh-charitable purposes
have nowhere near the filnancial respoiieibilities of thoase that
are charitable in purpose, Consequently, neither do they involve
gataogza & public interest and concern in their proper admin-

stration,

Subject tc the views I expressed in my letter of
October 4th, I think the Tentative Recommendation refiects a
keen recognition by the Commission of the unique characteristics of
and resulting public concern in Cailfornie charitable corporations.

I trust that this addendum to my prior comments

will be helpful.
Sincerely yours,
Dntlece Sritlol

Wallace Howland,
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November 2, 1976

Law Revision Commission
Stanford Lew School
Palo Alto, California 34305

Re: REVISION OF SBECTION 9505 CORPGRATIONS CODE ~
PROPOSED SECTION 5564

Gentlemen:

We have read the proposed modification of the language contained
in the present BSection 9505 Corporations Code.

We can see no reason for the change. It ia totally unclear to

us what is meant by the words "shall take approprilate action".

Historically, the Section has read “shall institute in the name
of the State of California the proceedings necessary". What

is meant by "shall take appropriste action"?

We see no need o add this langquage. The Section as presently
constlituted cgives the Attorney General all the authority that
i needed. 1If the language adds nothing to his authority or
changes nothing, it should not be interjected.

Very truly yours,

DESMOND, MILLEK, DESMOND & BARTHUL?MEW
: ey .

AU AT
'BY: LOULS N. DESMOND ‘
LNDs:rm
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John K. DeMoully
Exacutive Becretary
California Law Revision Commimesicon

Btanfordé Law School _
Btanford, California 94305

Dear Mr. DeMoully:

in responding to your request for general comments as to
the approach of the Law Revision Commission's tentative draft
for the new Neonprofit Corporation Law, I must express some conh-
cern as to that approach. Thie question came up in the State
Bar Committee on Corporations in 1lts initial planning stages
for the revision of the General Corporation Law when the deci-~
slon was made as to whether or not to separate the provisions
specifically relating to "close corporations", A decision was
made at that time that the "close corporation" provision should
be integrated with the statute., In addition, the definitional
provieions Bought to identify specific and important sections
relating to close corporations within the General Corporation

Law itself.

The reason for this approach was a concern that the general
practitioner, unfamiliar with the General Corpocration Law in his
day to day practice, might be legs likely to recognize the
existence of certain provisions spplicable to aspecialized areas
if they were not incorporated with the General Corporation Law
in those chapters relating to the specific subjects.



Luck, FORWARD, MHAMILTON & SCRIPPS

John H. DeMoully
Page Two
November 2, 1976

1 believe that the same general philcaophy applies to the
Nonprofit Corporation Law. In addition, I would be concerned
that the extensive repetition of matters covered in the General
Corporation Law might lead to the amendment of one without neces-
sarily catching all of the amendments in the other. My recommenda-
tion would, therefore, be that the Nonprofit Corporation Law be
separate and distinct from the General Corporation Law but that its
provisions be limited to those matters which the Committee specifical-
ly feels require different treatment from that given in the General
Corporation Law. With the approach taken in the New Ganeral Corpora=-
tion Law I would think that these differences would be minimal.

Very truly yours,

WMM: map



