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Hemorandum 76-8%

Subject: Conflict of Interest Code

- The Fair Pélitical Practices Cdmmission (FPPC) has desisnated
February 10, 1977, as the deadline for Submission-of the Law Revision
Commission's Conflict of Interest Code under the Political Reform Act of
1974, This memorandum discusses various problems that arise in the
process of drafting a Conflict of Interest Code and presents several
alternatives for satisfying the requirements of the Political leform
Act. Attached hereto is a staff draft of a Conflict of Interest Code
which 18 discussed point by polnt later in the memorandum. Selected
provisions of the Political Reform sAct and selected provisions of FPEC
Regulations are appended to the draft code.

- The following exhlbits are also attached to this memorandum:

Exhibit I Garvey & Nlelson, Proposition 9, 51 Cal. St. Bar J.
198 (19756} (discussing various problems éncountered
in the conflict of Iinterest provisions).

Exhibitc II FPPC Regs. %5 18750 and 18751 (as revised) {dealing
f with the procedure for adopting a code and the
procedure for seeking an exemption from the requirement
to adopt a code). ' '

Exhibic III In the atter of Thomas ¥, Onlesby, 1 FPFC Ops.
71 (July 2, 1975)(disqualification under § 57100).

Exhibit IV In the “atter of Tom Thorner, 1 FPPC Ops. 198
_ (Dec. 4, 1975)(disqualification under § 87100).

Exhibit V " Confliet of Interest Codes, Thelr Purpose and
: Preparation (manual prepared by FPPC).

Fxhibit VI Form 7201, Statement of Economic Interests.
ALTERHATIVES

As you comsilder thils mewmorandum and the various items a;tachéd to
it, the alternatives under Chapter 7 of the Political fBeform Act éhould:
be kept 1in mind.



1. Adopt Conflict of Interest Code

{a) Adopt a code substantially 1n the form of the attached staff
draft (which follows the FPPC model) or in a form following
one or more of the major alternatives dlscussed helow (which
vary from the FPPC model and other proposed codes).

{b) Determine that, pursuant to Goverriment Code Section 27310 the
“dutles of a designated employee are so broad or indefinable’
that such employee is subject to the general requirements of
Sections 87200-87207 rather than any special requirements of a
Conflict of Interest Code.

2. Request Cxemption

Under FPPC Regulations Sectlon 17751 (see Exhibit II) an
agency may be exempted from Government Code Section 37300
requiring the adoption of a Conflict of Interest Code on the
grounds that the agency has no ‘'designated employees” within
the meaning of Sections 82019 and 87302(a).

PROCEDURE

4 Conflict of Interest Code must be adopted pursuant to the Admin-
istrative Frocedure Act (APA). The decision to request an exemption
from the requirement of adopting a édde is not subject to the APA. The
APA requires (1) 37 days’ notice of the proposed adoption of the regulation
(in this case, the code) by publication in a newspaper of general circulationm,
(2) filing with the rules commlttees of both houses of the Legislature,
(3} mailing to anyone requesting notice, and (4) deiivery to the Office
of Administrative Hearings for publication in the Californla &dministrative

Register. Govt. Code §§ 11423, 11424,
If the Commission decides at the November meeting to adopt a

Conflict of Interest Code (rather than request an exemption} for submis-
slon to the FPPC by February 10, 1977, we will want to give notlce under
the AP4 in November or December, 1976, so that the code can be tentatively
adopted 1n December or January. The FPPC staff suggests that the
Conflict of Interest Code be adopted tentatively so that any changes
required by the FPPC may be made without the necessity of a new notice
under the 4PA. See Govt. Code % 11425 (hearing may be continued from
time to time); FPPC Regs. £ 18759(b) {attached as Exhibit TI). "~

1f the Cormission believes that the hetter course 1s to request an
exenption pursuant to TPPC Repulations Section 18751, we meed not glve
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notice under the \PA, but will prepare the supporting documents for
submission to the FPPC in December or January. 1If the request is
s eventually denled, the deadline for adoption of a Confliﬁt of Interest
Code is postponed. See FPPC Rens, § 1R751(h).

Addiltional steps in the procsdure for final adoption and approval
of a code or submission of a request for exemption are Jdescribed in FPPC

Regulations Section 13750.
CONFLICT OF LATEREST CODE

- The following 1s a section by section discussion of the staff draft
of é Conflict of Interest fode which 1s attached hereto. The draft is
based in large part on the model code prepéred by the TPPC staff, the
nodel code prepared by an ad hoc committee of the League of California
{ities and the County Supe;visors Association of California, and several
other codes proposed by ﬁarious state agencies. The discussion notes
variocus alternative approaches to the problem of drafting a code for the
Law Revision Commission. '

As you consider the draft code, the standards of Government Code
Section 87309 should be kept in mind:

87309, No Conflict of Interest Code or amendment shall be
approved by the code reviewing body [the FPPC] or upheld by a court
if it:

(a) ‘Fails to provide reasonable assurance that all fore-
seeable potential confllect of interest situations will be disclosed
or prevented;

{(b) Falls tc provide to each affected person a clear and
specific statement of his duties under the Code: or
~ {e)} Fails to adequately differentlate Letween designated
employees with different powers and responsjibilities. '

The two crucial sections of the Conflict of Interest Code are
‘Section 13 which designates the positions subject to the disclosure and
disqualification provisions of the code and Section 21 which attempts to
delineate the areas of declsion-making to which the disclosure and '

disqualification provisions are tied.

Chapter 1. UGeneral Provisions

3 11, Other provisions applicable, Subdivision {a) restates the

substance of Government Code Section 37102, This requirement is not

limited by provisioﬁs in the Conflict of Interest Code pertaining to the
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sorts of interests required to be disclosed and that wmay be a basis for
disqualification. However, the enforcement provisions applicable to
viclations of Covernment Code Section 37100 are restricted te the injunction
remedy provided by Covernment Code Section %1003 (which also authorizes

the award of costs, including reasonable attorney's fees, to the prevalling
party).

Subdivision (b) states a restriction on the activities of the
Commlssioners and the staff provided by cthe statute that established rthe
Commission.

The Incoﬁpatible Activity Statement is given to emplovees of the
Commission when they assume their positions.

§ 12. Dpefinitions. ™ost sections of the draft code are followed

by crdssreferences to defined terms and other relevant provisions. The
sections of the Government Code and FPPC Regulations referred to are
included in Appendix 1 and #fppendix 2, respectively, of the code.
Subdivision (b} is included because of the definition of "Commissien® in
Government Code Section 52012 to mean the Falr Political Practices
Commission,.

§ 13. Designated positions and employees., This section, which

designated the positions that entall the making or participation in the
making of deeisions which may foreseeably have a material finhnﬁial
effect on a reportable interest. Sectlon 13 desipnates Commissioners
appointed by the Governor, employees on the legal staff, and the Admin-
istrative Assistant as holders of designated positions. It excludes
legislative members of the Commission pursuant to Government Code Sec-
tion 82019, The Legislative Counsel, an ex officip member of the Commission,
1s omitted because he dees not participate in'the-Commiséion decisions.
Independent consultants are excluded on the strength of FPPC Repulations
Section 18700(a){2). See Appendix 2. Secretarles are excluded pursuant
to FPPC Regulations Section 18700{d)(1).

The determination made in Code Section 13 is essential. 1f the
Commission concludes that it is foreseeable that a pesition in this
agency entails the making of a decision that may have a material financial
efﬁect on a reportable interest, then a Conflict of Interest Code must

be drafted; 1f the Commission concludes that it is not foreseeable, then

there are no designated employees and a request for an exemption from
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the requirement of submitting a code should be directed to the FPPC.
The only guidance to the position of the FPPC on the matter of foreseeability
is to be found in the two FPPC Opinlons attached as Exhibits III and IV

and in the following recent policv statement:

"Foreseeably"

_ This policy statement is intended to clarify the meanins of
“foreseeably' as used Iin Jovernment Code 332019{c), and Cliapter 7,
Title 9, of the Government Code. : .

Government Code %5 720219(c} and 87302(a) require an agency to
apply the term ""foreseeably' to determine what position should be
“designated” in a fonflict of Interest Code. Because of the dif-
ficulty of applyine this term abstractly, no regulation clarifying
the term has been issued. The Thorner case, 1 FPPC Opinion Wo. 75—
189 (copy attached}, does provide some guidance as to the meaning
of "“foreseeably'’. Though Thorner dealt with 'foreseeably in a
context iovolving disgualification, a Thorner~type analysis can be
used to determine whether decisions made or participated in by per-
sons In positions being considered for "desinnation’ will 'foresee-
ably"” affect a financial interest.

In peneral, that which a reasonable person would predict,
anticipate, or expect beforehand, can be said to be ‘'foreseeable™.
The term requires the application of reasonable judpgment to assess
the degree of likelihood that a decision made or participated in
will affect a financial interest. Where the likelihood is suffi-
clently great that a reascnable person would predict or antlcipate
an effect on a financial interest, the effect of the decision is
foreseeable. C(Clearly, in the context of designating positions with
-a Conflict of Interest Code, “foreseeably' means greater probability
than “conceivably'. yet less probability than 'certainly’.

The question involved in drafting a code for the Comnission--
whether the responsibilties of a given position entalls the makiné or
participation in the making of decisions which "may fqreseeably héve'a
material effect on any financial interest”--18 more peneral than the
particular factual problems presented in the two opinions. There 1s no
clear test for determining in advance, or even with the benefit of
hindsight, what 1s foreseeable. The FPPC recognizes that the determination
of foreseeabllity is a factual one. 1 FPPC Ops.-IQR at 205. 1In the
opinions attached hereto, the FPPC épplied a reasonéble‘person sﬁandard
to the factual situation before it. See 1 FPPC Ops. 71, at 80, 1 FfPC
Ops. 198, at 205-209.

It should be noted, howaver, that exemption of the Commission ffqm
the requirement of promulgating a Conflict of Intérest Code wpuld not
exempt the Commissioners or the staff from the general disqualification
provision of Sovernment Code Section 87100,
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- Chapter 2. Digclosure.

§ 20, ,ssipnment of desirnated emplovees to disclosure categories.

Section 20 is based on the scheme of the model code approved by the
staff of the FPPC,

§ 21. Reportable Interests in disclesure catepories. BSectlion 21

attempts to implement the requirement of Covermment Code Section 87302(b).
Following the FPPC model, 1t requlres the disclosure of manazerial
positions although Section 87302(5) refers only to "investments, interests
in real properﬁy and income.’ There is ne apparent reason for this
omission in Section 87302(%}. It would be possible to comply with the
letter of the law by not requiring the disclosure of managerial positions.
However, since such positions provide a basis for disqualification under
Chapter 3 of the code {implementing the requirements of Govermnment Code
Sections 87302(c) and 87193}, it makes some sense to require their
disclosure in Chapter 2 of the code.

Subdivision (a) attempts to reconclle the nature of Commission
business with the requirements of Government Code éections 27302(b)
{("Confliet of Interest Code shall set forth . . . the specific types of
investments, interests in real property and income . . . ."), 87302(c) ("Specific
provisions setting forth any circumstances . . . ."), and 8?309(b)(”a
‘clear and specific statement of his duties under the Code ). Interests
must be reported under disclosﬁre category & when it 1s reasonably
foreseeable that the interest may be affected materially by a decision
made_in the course of consideration of a toplc on the calendar of toples
for Commissioﬁ study (as stated irn the most recent Annual Report and in
any subsequent concurrent resoluticn}, assuming the eventual enactment
of any Commission recommendation which results or might have resulted
fromrthe consideration of such toplc.

. If this standard is not specific enough and we cannot develop a
moré specific and_acceptahle standard, then the alternative is to assert
ﬁnder Government Code Section 87319 that the-duties of Commissioners and
the legai staff are 'so broad or indefinable" that the specificity
requirement cannot be complied with. Then the code must reqﬁire desig—
nated émployees to file statements covering all investménts, interests

in real property,‘and income made reportable under Gowvernment Code
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Sections 8720¢€ and 27207. In other words, the reportable Interests are
not tiéd-to:any'standard of foreseeabllity nor to any particular re-
sponsibilities of the person's po%ition.

' The standard proposed 1n subdivision (a) is necessarily vague. The
disclosure statement is intended to rEVEal financial interestb that
foreseeably may be materlallv affected through the year fcllOW1Pﬂ the
filing of the statement. Accordingly, the scope of the statement éhould
anticipate the next yéar of Commission business. The application of
this standard in January 197¢ would have required ar individual Commis-—-
sioner to attempt to reasonably foreses whether any of his financiai
interests (as defined by the code) may be materially affected by a
deciéiog thét may be made irn the course of considering the following
topics: {1) nonprofit éorporations, {2) creditors' remedies, (3} con-
demnatibp lav and procedure, (4} evidence, {(5) partition procedure, (£)
liquidated.damages,'{?) mnodification of cont;acts, {3) transfer of out-
of-state trusts to California, (@).governmental liability, (10) child
custody and related matters. {11) parol evidence rule, (12) prejudément
interes;, {13) class actions, (l4) offers of compromise, {15) discovefy
in civil cases, (18) possibllities of reverter and powérs of termination,
fl?) Marketable Title Act and related matters, (1%2) arbitration, (19).
escheat, unclaimed property, (20) inverse condemnation, (21) leasé 1aw;
and (22) unincorporated associations. _ ' | -

An altefnative would be to refer to topics under active consideration.
According to the Annual Report, this would include toplcs (1) Fhrough
{10) in the above list. -

Ye could attempt to limit the scope of subdivision (a) by stating
that no decision regarding procedural rules is to be considered a decision
that may foreseeably have a material financial eifect on a financial
interest. iowever, we do not belleve that this is a very helpful
limitation.

It must be remembered in applying the reportable interest standard
provided in subdivision (aj that a decision includes voting on a matter,
committing an agency to a course of action, and determining not to do
these things (except where disqualification 1s required). See FFPC
Reps. ¢ 18700(b). Also remember that the "distinguishable from its
effect on the public generally” qualification does not apply to disclosure
of financial interests.
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Subdivisicﬁ {2) of Cnde %Section 21 attempts to delineate the
reportable.interésts of designated employees with the power to contract
for the agency. It requires that a designétéd employee report interests
in any business entity that has contracted in the last two years or may
foreseeably contract in the future either with the Commission directly
or with thg‘staté'for the romuission. This standard is derived fromn the
modél codes and the codes of other agéncies. It raises some serious
p:oBlems, however, because néither the fLommissioners nor the desirnated
sfaff menbers have any way of knowing which business entities contract
with the state for the Commlssion since most of our supplies come from
the Supply Catalog 1ssued by the Central Steores, a part of the Office of
Procurement of the Department of General Services, and the Supply Catalog
does not 1list brand names. However, the critical word in subdivision
(b) is probably the word 'material.” In a recently issued policy statement,
the FPPC gave as an “exanmple of a position which mipght not be designated
for reasons of lack of materiality [is] one involving purchase on behalf
of the agency of small quantities of supplies, particularly if the

suppliers are large so that the purchases of the amency are unlikely to
be 'material'”. Glven the magnitude of the purchases of this agency, it
1s unlikely that any of then ﬁill have a material effect on any business
entity 1n which the designated employee has an investment or holds a

position of ma2nagement. This can be said with confidence even for the
most recent major contracts for the IBY typewriters and the lease of

office space with Stanford. Note also that subdivision (b) Includes the
hiring of staff and consultants (see FPPC Regs. § 18700(b)) and that a
spouse may be a source of income by operation of community property laws
(see Govt. Code § $2030(a); 1 FPPC Ops. 198 at 208).

" Commissloners are included as - desipnated employees in category B .
because the Commission 1s the final authority on contract matters, and
in the past has made the decision on major procurement contracts and on
the hiring of consultants.

Tt may be possible to omit subdivision (b) because it appears that
there would be no real possibility of a material financial effect. See

FPPC Reps. § 18702,



§ 22. Contents of disclosure statements. The languapge of Code

Section 22 1is nearly iddentical to the language of other codes, which in
turn are based on Government Code Sectloms 27206 and R7207. Government
Code Sectlon 87302(b) requires the manner of disclosure to be substantially
equivalent ' to the manner provided in these sections. BSome sample foras
(other than managerial posirior forms} are attached as ¥Exhibit VI.

There 15 a brief discussion of the separate treatment of fees
recelved for legal services (see Cade  2Z{<){(2}) 1irn Garvey & ‘lielson,
Proposition 7, 51 Cal. 5t. Bar J. 198 at 2?75, 237-238, atrached as
Exhibit L. GSee FPPC Repgs. & 18740 and Comment, attached as part of the

“ppendix to the code draft.

Chapter 3. ©Disqualificaticrn

3 30, Tdsqualification. Code Section 32 ties the requirement of

disqualification from participation in making decisions to the interests
made reportable under Chapter 2. Hote that it is reportable {nterest,

not interests actually reported. The exclusion of sources of gifts less

than $250 results from the difference between Government Code Sectlon
87103 (which 1s incorporated by Section 87302(ci--the Conflict of Interest
Code disqualification requirement) and Section 87207 (a)(1l) (vhich is
incorporated in effect by Section 37302(b) ~—the Confllct of Interest
disclosure requirement).

Subdivision (b) may be unmnecessary since it does not appear that,
under the interpretation given "“legally required participation,” 1t
would ever be applicable to the Commission or the staff. See Govt. Code
§§ 87101, 87302; FPPC Repgs. ¢ 18701.

It should also be noted that the qualification relating to a
material financlal effect distinguishable from its effect on the public

generally apparently applies to the disqualification requirement by
virtue of the incorporation of fiovernment Code Sectlon #7103 by Section
%7302(c). ience, 1n theory, an 1lnterest may be reportable uynder Chapter
2 of the code, but not be a ground for disqualification 1if its effect on
the deslgnated employse’s finamedial interests would foreseeably be
material but would not be distinguishabie from 1ts effact on the public

generally,

Regpectfully submitted,
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" Memorendum 76«89 EXHIBIT I
larvey & Nlelson, Prop. 9, 51 Cal. St. Bar J. 198 (1976))

EDITOR'S NOTE: This is the second of two
articles on Proposition 9. The first appeared
in Vol. 50, No. 4, p. 254.

By Joanne Garvey and Vigo Nielsen

‘{ Tthe existing system, without political re-
Jorm, Is a danger 1o democracy. We have a
situatlon in which money dominatex poli.
tics. . .People deny that money has so ntuch
influence, and yet they only deny that wien
they are talking about political reform propo-
sals. Nobody denies it as a matier of common
sense. ™! '

A recurring theme in the Political Re-
form Act of 1974 {also known as Proposition
9 and hereinafier the “Act) is the reduction of
the influence of money on government and
politics, Out first atticle ((1975) 50 State B.J.
254) focused on two areas which have attract-
ed the most attention, campaigh contribu-
tions and fobbying. These represent cssentizl-
by external influences on the political process,
and the Act's approach has been to require
. disclosure under the theo: y of Justice Bran-
deis:

Publicity is jusily commended as r
temedy for social and industrial diseases.
Sunlight is said to be the best of disinfect-
ents; electric light the most efficient police-
man? i

The Act accents Lwo other ureas in which

money is inextricably bound up with the
governmenal process: conflicts of interest
and campaign cxpenditire limitations. This
secohd article discusses Chapier 7, ihE_ Con-
flict of Interest provisions, which by their
complexity and expanding applicition should
be of increasing coticern lor altorneys, and
Chapter 5, the rules governing expenditure

lisnitations on candidates lor statewide nfficc,,

propenes attempting 1o gualify stalewide
ballol measures and commitiees supporting
of oppesing guadified stalcwide hallot meas-
ures. However. much of Chapter § of the Act
will prebably fatl by virtue of the recent
Supreme Court ruling in Buckley v. Faleu,

Unterview wilh Dan Lowensiein, Chairtuan of the
Fuir Politicn! #'ractices Comvmission, October 975 Came
paign Law Reporter, 9.

Oiher Prople’s Moncy 62 (Nntmnal Home lerary
I-uundaunn Fd (193). o

MAYJUNE 1974

(1976) US. ——, _55 US.L.W. 4127, in-
vatidating the federal expenditure limits.
Conflict of Interest

The Conflict of Interest provisions of the
Act, althongh substantially unchanged from
the 1974 provisions {with one major exception
of particular interest to altorneys},? are caus-
ing atlorneys increasing concern because of
their scope, the vagueness of the basic con-
cepts of “maieriality” and “foresceability” ina
conflict situation, and the increased complex-
ity of the disclosure rules. As pubtlic officials
subject to these provisions are finding, errors
can be quite costly.4 '

The Conflict ol Interest Chapter of the
Act is divided into three parts: General Prohi-
bition, Disclosure and Conflict of Inlerest
Codes.

Prohibitions on Participation

The Gencral Prohibition section, sub-
stantially unchanged from the law in effect in
1974, prohibits a public official on any level of
state and local government “lrom making,
parlicipating in making, or attempting to use
an official position Lo influcnee a governmen-
tal decision in which such official knows or
has rcason to know that he has a financial -
interest.” The term " public official” refers not
only to elected officials, but cvery member,
oflicer, employee or consuliant of any state or
local government agency. it also includes any
person contracted o provide information,
advice, recommendation or counsel 10 a state
ot local government agency and any unsala-
ried member of an advisery board of commis-
sion wilh decision-making power {Section
R7100).5

‘Heporiing the identity of dn altarpey’™s clients if his
ar het pro rate dhare of the fees from such client s 31,0080
of mere b any year. A more detailed deseription of this
requiirement oecurs later in the wal

“Twa cetinly supervisors are being sued for tht‘ valuw
of thase sxscty and tentnes 1ot propetdy repored. One ol
the wssels allepedly omitted ineludes the personal resi-
duenice of {he supervisar which is of suhstistial vielue.

SGovernment Code Sectinn R7I00 {All relerences
hereinniter ta Cilifornian Government Code).

82 Cal. Administrative Code 18700 {8} (hereinailer
*Reg.™); and Section $2048, “Consultant™ incledes any
nitial pemen who provides, weder contract, infatma-
tion, gdvice, recommendittion or counsel 1o a state or
focal goverament agency, bul docs not include the pro-
vider of independent research where such person bas no.
authority biyond the provision af such information (Rey,
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An officinl has a financial interest in a
decision il' it is (2) reasonably loresceable that
the decision will hitve a {b) “materist financial
effect, {c} distinguishable Ffrom its effect from
the public generntly™ 1) onany business entity
or real properly in which the public alficisl
has o direet or indirect investiment worth more
than $1.000; 2) onany source of income, other
than loans by conynereial lending institutions
in the regulir course of business, apgrepating
3250 or more in value received by or promised
to the public official within twelve months
priat to the time a decision is made; or 3) on
any business entity in which the official is o
dircctor, ulficer, parlaer, irusice, employes or
holdz any position of management (Section
§7103).7

The difTiculty of the concepis of “materi-
ality™ and *foreseenbility” is illustented by iwo
recemt IFPPC Opinions.

Restricted Yoling

In the Matter of Thomas W. Oglexhy,
City Manager uf Antioch.® the City Council
of Antioch acts us the Redevelopment Agen-
. ey. Onc councilman owns his real cstale
office and two renia! properties within the
redevelopmient praject arca” and he partici-
patcs in the county muliple listing scrvice,
The FIPC ruled that the comncilman is
disqualificd from participation in the decision
to adopt any sedevelopmuent plans, 1t based its
opinion ou 1he [ollowing analysis that; 1) the
purpose of the redevelopment plan was to
redevelap hlighted arcis of the community to
raise vabues both within and withoul Lhe arca;
2} increased sufes or leases of properties with-
In or withow the arca would result in in-

45700 a) (28 Hewmever. the PP sl reenmmendision
{not adopted by the FEPC a0 This date) Tor Opindon 75
150 comctndes that a prajeet architert Wi o] pgonetn-
ment who, under conlract, eXcreines sipnifivant gosern-
mento) gathority with respecl o ageney decisions with
reapoct to puldic warks progect i a "public offivial withia
Lhe meaning of tiovernment Uode $8TH00.

Nuvestiwents of an individiat inclale a pro raia
share of the investments of mny business enlity or trust in
which the individsal or the mdividuals spouse owns,
directly, indinectly ar bepelicially., i 10 per pent interest or
grealer, Seclion K04,

R FPPC Opns. 71 0N0. 75053, July 2, 1975).

These prropertivs had an sssessed viloe of fesa thin
S20.000, gnd the assesed vaboe ol the property within Lhe
projecl aren was approximately $TYIKLOK,

creased real oxtate commissions; 3) probable
upgrading ol the downtown itrea would lse
result ina greater number of property transac-
tiohs in surrounding neighburhoods: and 4)
botly of these possibilitivs of material financial
effect on the real estate business are reasona-
bly foresceuble. Similarly the official position
of the councilman on the apency woukd make
avitilable 10 him imside information which
vould resull in a fnancial benelit Lo his busi-
ness. Althougl the FPPC presumed that he
would not use such information for private
purposes, polential customers might seck him
out on the belicf that he would be privy
therelo,

in the Matter of Tom Thorner, on hehalf
of the Marin Municipal Waier Disirict,™ the
FPPC ruled that a director of the Marin
Water District which has a moratorium on
new walef connections cannol participate in
discussions leading o, or including, o vote on
whether to lift the moratoriem where the
director is an officer, salaricd employee and
stockhokder of a local corporation that sup-
plics building smaterials, appliances and Tuels
in the ares. The FIPPC ruled that the decision
ta lift the moratorium would increase huild-
ing activity which in turn would provide a
sighificamt opporitnity te the corporation 1o
increase its xles within the distriet. The finun-
cial ¢ffect was both malerial and readiby
forescenble, although the corporation had
several compelitors within the area, und al-
most any business would have improved
prospects for growth or development if the
moralosimn were lified, 1lie corporition, as ¢
supplicr of the construction indusiry was 4
business which would be particularly benefit-
ek

When to Absiain?

A more difficul analysis wis then -

guired in conneetinn with the series of yues-

) FIMPC Opns. [94 {No, 75059, Tee. 3, 1975),

1The maxrizl Rsancial clfect of a decixion which i
*distingiishable fram Lhe pubdic pencrsihy™ s heen
piven 8 narrow iterpretation by the FPPC 1o date. Vor
example, i Opimivn 75084, the Opinion pomted o that
e letm “pubdic penerlly™ coukl md be adterpreted e
reler tee g pronpas snial) as afl the peesons or oatities i the
huiklisg materiads indysiry. A similar approich was
taken in the Aotich decivion, Lven a relitively sniall
interest in a Hsted company is sufficient: ie & PPC Opin-
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tions dealing with the Wnter District Board®s
participation in the request for variunces for
building where this same dircclor’s corpora-
tion had citered a bid in the project. Although
cotpetitors might also have bid, the director
was barred from patlicipaling. the FPPC
held. Simitarly, where a contractor who usu-
ally did business with the dircctor’s corpora-
tion had becn awarded a bid for such a
project, the FPPC rukd thai the director
could not participatc in the hearing lor a
variance since it wus “rcasonitbly loresceable”
that such contractor would continue to pur-
chase {rom the dirccior'’y busincss. However,
where such a contractor was bidding. but had
not been nwarded the bid, nor had he entercd
itHo uny contractul relations with the direc-
tor’s corporution for supplics, the director
could participate in the variance hearing sinee
the requirement of two clements, o successful
bid followed by the contractor's sclection of
the corporation as its supplicr, had clements
of remotencss not olherwisc present.

Another Case

The Water Board also had a member
whose hushand was employed as an engineer
with a major construction firm. The FPPC
~ ekd that even il Lhe construction firm wereto
win conteacts in Uhe area (the likelihood being
somewhal minimal since the construction
firm had constructed only one projecl in the
district in the pust ten years), any benefit 1o
the company would have no direct relation to
the income of 1he engineer (und ience to the
direclor, through her community property
intcrest) since he was paid a straight salary.
Accordingly, although the ifting of the mora-
torium mighs have o material finncial effect
on this dircctor's source of incomw, such un

#n No. T5-26, the mavar of the City of Carbhid owned
50 shares of Sun Bhiepe Gas wd § kctric Company
comnnon stock as well as an inlerest an the trust which
e am ber 10X sbares, e direct ownership ol the
shaves was worth arose thate 514K s was the imterest in
the Lrust aWhough the porcentage of ownership in the
company was sinimad, The FEUC k) that the niwyor
cotdd neither vote nor chair a meeting dealing with the
certificating of an eovironmentud impact sepuort where o
sisinicliary of the comjuny, as parl of a juint venture with
other vorpuratioms, hud sequired SBI acres of property
outside of the cxisting inits bt withia the jueisdiction of
the City Custneil.

x

cffect would nol be reasonably forcsceable.

As shown by these two FPPC opinions, it
may be extremely difficult for public officials
to decide when they must disqualify them-
selves from purticipation in a decision beeause
of conflicts of interest.

Furiher Clarification

Even if a decision has & “reasonably
foresceable material” cffect on the public
official’s financial intcrest, its elfect must still
be “distinguishable from its eifect on the
public generally” to require disqualification,
If the decision will alfect the official's interest
in substuntiatly the same manner as it will
affcct all members of the public or a signifi-
cani segment of the public, nodisgualificution
is required (Reg. 18703). Regulation 1¥70)
specilically allows elected state officers such
as the governor and legislators to vole on
matters thal affect their own industry, profes-
sion or trade and slso allows members of
advisory and regulatory boards (stich as the
agricultural marketing boards) which require
participation by ceriain industry, trade or
profession members lo yolc on matters affect-
ing them.)? -

The FPPCs broad interpretation of this
disquafification provision may causce prob-
lems for those atturncys (who may be in-
cluded in definition of public official as “cun-
sultants”) who advise public bodies in
situations where the advice will resull inmuore
legal business for that law firm (proceeding
with litigation, certilying the legality of u
bond issue, etc.). A public agency may b
required to retain adifferent faw lirm thantie
otic recommending the course of action to be
tnken (Reg. EKT00 (a)).

Unlike other provisions of the Act, the
only remedy for vioktion of this contlicl
prohibilion sectivn is an injunction to scl
aside an olficial action as void.!" However,

2ARcr January 1, 1979, auindwslry, trude or prafes-
sion ay it reltes b a specific comrission will constitnle
the “public pencrabiv™ oidy if the statute is specificatly
umended by the | egislature lo s find (Reg. R703).

Pt R7102 and SHOR. Official actiom inchinke
orders, perinins, resolutions oad contracts, b do ot
inviede statc kepishation. e couel is required so halamce
any injury Uit may be siltered by ismocent persons wha
rely an olficial ietion,
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any violation of o conflict of interest code
adopted by a state or locul agency as mandat-
ed by Proposition 9 which can also contiin
prohibilion provisions can resull in criminal
and civil penaltics, as discussed below,

Ironically the enforcement provisions of
the Act huve their own buili-in conflict. The
city attorney is included among the civil
prosceulars under the Act, but in many cases
is alo the attorncy who gives compliance
advice 10 the city council and other bourd
members, 4

Disclosure by Publie Officinls

The sccond part of the Conflict of later-
esl Chapter, Disclosure, may create particu-
ker problcma for lawyers, not only those who
hold major clecied offices, but also those who
serve on local boards and commissions, be-
causc the disclosure rules in cortatin circum-
slances may require the disclosure of the
namcs of clients, The statutory disclosure
requirements under the Act dre only appli-
cablc 1o clected Mate officers, members of
board of supervisors, city managers, chiel

sdminisirative officers of countics, mayors,

chicl administrative oficers and members of
city councils, and (o cundidates for any of
these offices {Scction 87200). However, the
Act requires the adoption of conflict of inter-
est codes which will require similar disclosure
provisions for other public officials, Suhjeet
officials, inclwding candidates for these of-
Mees, must diselose all relevaint assety and. in
addition, inctumbents must annuaily disclose
inconie, not only during office, but also upon
keaving office (Section 87201 ct. seq)).

Asscts to be disclosed are the person's
*interests in read properiy” and “investments”

Hiintike the uther enforcentemt provisions of the
Act, w person seeking an injunetion seed pol et nanly
the civil proscvutor althouph the comt in ity deseretion
ey roywire the plaintidl 10 file a complainl witl (e
EPIC. Jn addition 1o crimimd peealties, Section Y105
{h) provides a civik remedy imst any shesigtated cm-
plesee who restdizes any poonamie benefin as i restli ol a
vinlutivn ul 2 disqualifivatéon peosision afthe Contlict ol
{mterest Code in the amount ol up teThres mes the vadue
of the benefit. An individeal may sue 1o recover this
amount, hwt is subject (o irst requesting i weiting that
the civil prosecutor commwnee the action {See Section
WIOUT). Only it the civil proseetor, in this v 2 cily
uttorney, Tails ta sgece to bring the action within 48 days
or (ails Lo act within 410 days theseafier iy the planolf
praveed. The FIPPU b considesing emdursing kepisbation
e renmore e ety abtorsey ds civil proseentor,
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in excess of $1,000 and with tics to the juris-
diction with which the official is connected
(Sections 82033, B2034), Real property is
deemed to be “within the jurisdiction™ with
respect to a local government agency if any
part of the property is located not only within,
but ulso nol more than two miles outside, the
boundarics of the jurisdiction or within two
miles of any land owncd or used hy local
government agencies {Section $2015). Some
of the lurger metropolitun cities own properly
far removed from their actual boundarics,
and locut government officials must be parti-
cularly sensitive to thisquestion. Elected stute
officinls must list any real property within the
state. An interest in rcal property also in-
cludes Icaschold interests or options (o ac-
quirc an interest, and a pro ruta share of any
properly of a busincss cntity of trust in which
the individunl or spouse owns dirccily or
indircctly or holds a beneficial imerest of 10
per cent or greater (Section 82033).%

An investment in a busincss entity orany
alliliate must be reporied il the entity has an
intercst in real properly in the jurisdiction,
docs business or plans 10 do busincss in the
jurisdiction, or has done business within the
jurisdiction a1 any time during the two years
prior to the time cach statement or other
action is required under Proposition 9 (Sec-
tion K203), it may he dilficudt for u share-
holder who has 2 relatively minimal interest
($1.00() in a large corporation to know
whether such a corporation is doing business
or has done business within the jurisdiction.
Accordingly, the probable eiflect of this see-
tion will be to require a listing of all such
investmenls its the safer course of action.

In addition to the listing of investments,
iheumbents are required Lo file an income

I hwder twe disclosure pro inions of the pocderewor
Muoscote Ack in itterest ina resideine Wins bl regusned
1o b disclosed st nosuch exclision o sists snder the At
Itowever, although the watire and address of read pre-
perty is required te be Gk in the case of a resideiwe, The
filer need et make 2 statement as e the Sir market value
af such resideece {Necting X706 (). tn the sewspapes
accannl ol recent liwsil againat i loval pablie oiiicial,
the paintifls allegedy contenchod thit 1he wilicial shiodd
nol tune valed 10 aceept e recommeinlation ter s
freeway doute, Phe phintills contvaded tha the official
was in o conlliet position beeatise her honie was by the
ahernate tand nonreconmiended) ronle lon suchirceway,
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statement listing the namc and address of cach
source of curncd income aggregating 5250 or
more in anaual value, or gifts of $25 or more
in value, logether with a general description of
the business activity, il any, of cach source
and, disclose whether it was greater than
31,000 or greater than $10,000, The statemem
also requires o description of the considera-
tion, if any, for which income was received,
ond in the casc of & gilt. the amount and the
date on which the gilt was received, !t
However, the income stalement probes
further. Where the income of 2 business entity
which includes a soke proprictorship is rc-
quired to be reported, the statement must not
only contain the name, address and general
description of the business sctivily of such
enlity, but in the case of any business cnlity
which provides Iegal or brokerage services the
name of every person who paid fees to the
busingss entity if the filer's pro rata share of
the fees from such person is ceual to or greater
than $1,000 in any year.'” For all other busi-
ness entitics the name of a client, patient or
customer is discloscd only if the filer’s pro rata

Hlncome docs pol inclade campaige contribolions
reportahle under Chapier 4 of the Act, sabiry and reim-
bursement for e spenses ar per dicin ftom the stite or locut
govertment agency and reimbursenment Tor trasel ex.
peuses and per dictn reveived frotta bana Iide ed ietion-
al. academic or chaitable organiation; gilts of informa-
tiotwl malcriat such as haaks, pamphlets, reports,
ealendars of perisdivals; gifts which ane not wsed and
which, withi A0 days afler receipt, ore relurned o the
denor or delivered 10 a charitable organiztion with no
thaim for o chasitable deduction; gifts from relinives,
inbicritances: intvivsts, dividends or premitms an 4 time
ot demard deposit in a Tinuncind intitation, shires ing
credit uniun of inssance policy, cetain payments dtder
imsurince pobicies or any bemd or Jebit jostrmmngi isied
by mny governmem o povernawnt apenes: aml divi-
dends, interest ur ndher ietuns in g secieity regivtered with
the Sceuritivs und 1 achanpe Coammission of the P oged
States {Section K030 (s atst seport the valoe at
hume etertainnmen, stich as dinoer with fremds, ifthis is
nol reciprocited witliin the filing period (usually one
year) {Rueg. 1X727).

USectian $7M07 ¢hi £2). However, the income of an
individlual ymder the delinition ooty inchikles o pro ruta
share of zny income of 3 business cntity which 1he
individoal or the individuat spouse owns, direetly, indi-
sevily or benelicially, a W per cent inderest or greater
(Nection ¥2030 (5, Aceondipgly, an attorpey-odlicial
withs a rantnership interest {or sharcioblings ina profes-
sinoal corponation) of Jes than M per cent newd nol
report The inconre Trom such busibess enlity,
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shase is cqual to or greater than $10,000 for
any calendar year.
Special Concern for Attorneys

Concern has arisen among many mem-
bers of the bar us to whether such disclosure
requirements not only viokute rules with re-
spect {o privikepe, but also infringe upon the
statulory duty of attorneys under Business
and Professional Code Scction 6068 (c) 1o
keep confidential the secrets of a client. One
suit, Hayes v. Woud, ™ has already chal-
lenged this provision, Although the number
of Jawycrs who arc elected officials covered by
this mandatory disclosure seciion is relatively
small (less than [0pereent of the 2,323 elected
officials asc covered), the seclion would also
affect any lawyer-spouse ol an clected officiud,
as well as the law (irm of such an officiad if
such official's interest met the minimum re-
quircments ofdhe stutute. Similasly, the num-
bers of covered officials could increase if the
conflict ol interest codes adopt the same
disclosure provisions.

To alleviate some of these concerns, the
FPPC has proposed a regulation which would
permil an application by an oflicial for an
exemplion (i) il disclosure of the name of a
clicnt would result in divulging a confidential
communication made to such olficial by a
client in the course of employment, (i) where
disctosure of the name of a chient would
vinlatc any statutorily recognized privilege, or
{iii) where the reposting official has no know-
ledge of the names of clienls and alter exercise
of rcasonable diligence is unable to oblain
them.!?

Crontintece on page 217

WHares v. HWood, Mendocing Superior Canrt No,
iy, Defendunt Barey Wood is & Cxinh City Conngil-
nin and as i privade law practice, In Tiling S disclosune
staterment he tefused e divibee the wamgs of any of b
clivens o the basis of vonlidentiabity and privideps. The
st vas bronght by the 1kish Ciny Atores, the Altog-
ney Generid and the Laie Poltical Practios d onmisvsion.
The F1PC Tats boen denied standing 1o sie, however.

WSee Praposed Regs. Scction JEIMN ). Submitied
by FUPC stall on Angust b, 1975 bul no action taken in
1975, The proposed section provides for a hearing after
writlen appheation in which al) evidence presented shalt
be of public revend anless the FIIPC for a hearing elfwey
appainted for this purposc) s thal execgtine session is
mecessary Lo allow the applivsnt to provide sulficicat
evitdence b wssiee the proper Findings are dunde, An
applicant may choose 0 witive an appearance and pro-
ceed by o sworn alfidosit or sGavimem.



PROPOSITION 9
Coniinted from pape 208

However, the #P1I"C has not acted on this
proposed repulation and whether the suggest-
ed provedure would solve the problems of
privilkge and confidential communication
scems questionable, The attorncy-client privi-
lege belongs to the clicnt and even a partia)
waiver for purpuses of a hearing, wilhout the
client’s consent, may be impraper.

Such disclosure also raises a serious
question of invasion of the right 1o privacy.
The California Supreme Court, in City of
Carmel by the Sea v. Young, (1970) 2 Cal. X
259, labeled a predecessor baw with a similar
provision requiring disclosure of the names of
clicats is an overly broad intrusion into the
privatc financial affiars of a persun secking to
hold public officc. The provision covercd
every public officer and every candidale for
state or local office. The Court specifically
held that:

We are satisfied that the protection of one's
personal financial sdlzirs and those of his (or
her) spouse and children againss compulsory
public disclosure is an aspect of the rone of
privacy which is protecied by the ourth

Amendment s which also Fadls within that

pentimbra of comditutioni! rights into which

the government may not intrade absent a

showing of compclling need and that the

nlrusion is nol overly broad, (AT page 268.)

n 1973 the Legistature enacted Govern-
ment Code Section 3000 ot seq., the Moscone
Conflict of nterest and Disclustre Act, which
wis pheld in & subsequent case, Cenanr of
Nevada v, McMillan, 11974) 11 Cal.3d. 608,
The eonert distinguished Carmel by the Sea on
the basis thag the Moscone Act was linited 1o
certivin designaled officials (similar (o those
fisted in Scclion 87200 of the Act), that ne
interest need be disclosed which could not be
affected muterially by any action or fxilure to
acl or decision taken by such public offlicial
(in intesest in real property within the juris-
diction or in a business colity, souree of
income or pusition of employment within the
jurisdiction would be regarded s an interest
which could be aflecied by the afficial in Lhe
scope of his offlicial duties), and the term
“sutrce ol invome” in Moscone was specili-
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cally “clarificd” by a 974 amendmem to
mean the business entity or activity itsell of
the official which carned or produced the
income, not the individual or emity who
actually made payment Lo the public official's
business or firm. ‘The court Tound that these
fimilutions met the constitutional standards
set forth carlier in Carmel by the Sca,

Propusition 9 differs from the Moscone
Actintwo of the three paticulars cited by the
court: first, although reportable investments
and inicrests in real property arc limited to
those within the jurisdiclion, sovrces of in-
come are not 50 timited; second, sources of
income include the name of every person who
paid fees avera cerlain amount to the business
enlity. Morcover, il conflict of interest codes
adopted to cover the rest of public officialdom
stavishly follow all of the requirements of the
present Article 2, the Act will no longer really
be limited to those officials designated in
Article 2, the only remaining similarity with
the Moscone Act.

The McMitlan court in 1974 did not have
1o reach the yuestion of the invasion of the
right of privacy of a clieat who may nmt wish
to disclose the fuct that he or she is consulting
a lawyer, Some cases have held that an official
waives any right of privacy by entering the
politicat wrena, butl whether clients of lawvers
and brokers are less catitled to privacy than
clients of other types of business, including
doctors, raises a question not heretofore con-
sidered by the courts.® The singling oul of

BAilhough the Minois Supreme Cownt in Stein v,
Hhowlers, (172 52 1L 570, spevitically wpheld an
HMlinois statute similar to the At amnnst 8 challenge,
amang uthers, on the bissis of invasion of the tight oy
prnvaey, thie Bfinois Act dovs not regun thedisclosune ol
nammes ol clicnts, Howeyvee, & provison similsr 1o e
Avts was upheld in Frirz v, Gorroer, (1951) 83 Wash, 2d
275, o the hysis that (he right al the electonase o khuw s
o Boss o undangentad tipht than the ripht of privacy, that
# vamhdate who enteoed i public arena volenbily
presents hitnsell as a subjeet of public miterest aml
seratiny, and this right of the prople (o be mformed dovs
nul inta pde bpan personal natiers as oppuosed Lo Rnancl
ancs. Hhe Washinpton courl, however, did raise The

Cqteston as to whetber the requited disclusure mighi

impaose an extiaoditory burden on thise who are en-
giged both i public servive and the privide hisiness ol
their prolessions, atd wlnne issovintes and immgdiale
families e sobpect o diwlosire. The vaut abao-yues:
tieredt whether an impuedictable numier of cleeted oih-
viaks may tesigo and horego public service wathasad wony
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clicnt disclosure by lawyers or brokers at
lower income limits than other businessmen
riises equal protection questions as well,

One further consideration which wiis nul
before the court in carlier cases is the fact that
the right of privicy has cecently been added Lo
the enumerated protecied inlerests of Article
), Section | of the Califorain Constitution.
The Huyes v, Wood casc may answer 1hese
gucstions if it renches the Culifornia Supreme
Court, and theye are expected to be many
other apinions issued by the FPPC 1o further
clarify this very ditlicult area of conflict of
interest.

Conflict of Interest Codes

The Act’s only prescribed disclosure re-
quirements lor state, county and city elective
officials and administrative officers of coun-
tics and citics have been deseribed abave, Bul,
the Act alse requires that cach depariment of
stute and focal government adopt a conflict of
interest code for its policy making officials
(Section 87300}, These codes must be similar
o the disclosbre requitements mandated in
the Act,2 and each must be approved by the
reviewing body which is the cily council Tor
city departments, the board of supervisots

thal the unduble putposes of the imitiative might precipi-
{afe signilicant or widespread resiguzations from puhiic
office of nuiny outskanding, hotest and compaetent offi-
cials. Sec also Momgomery Connte v. Wahfi 1C ot of
Appeals of Maiviaod, 1975) 336 A 24 Y7 upholding o
Muryland ordinance on the haisis that $he ripht 1o povacs
is limited to personal matters othier than Tivaneiyd ones:
bul sce Burrows v, Supwerivr Coaert, (1974) P10 3 238,
HEhe wequired swope of the diseliane provisions
under canflict of interest codes s pandear. Section
B30k} includes among the requiremcints the filing ol
annual statements by “desigpaied” emploees schining
teporizbic imestments, vesinients o eeal propenty and
incotne, The code mmstset Jortheach position or cinlegors
of pasitions, showen the speetlic tes of ibesiments,
intetest in read proporty and mcome wliich are repaitable
amd the avanner of reporting cach e, An investment,
interest in real propecty. iwcod, of somce-of ineome
ol be mande reporkible uinder e code 1 Tthe business
entity in which the investment is hebld, the mterest i real
propesty, or the inconke or income souree iy hiseeably
be alfecicd imterially by itny decision suul or participat-
ed in hy the desipnated eniployee by virtae of his position,
The axpser of reporiing repottable et shall be s
stantielfy eqrvatent W Ehe reguareoments Tur those inder
e mandatory disclosure regairentents. Borensiving (o be
seen whether shye foregoing means that the sime depth of
disclosure found in the statutory conliict sections will be
regquired (or codes, See discusaian i test commenging al
Ferinate 25 lor posstble canstitutronal problcms,

F2 3

Tor county departments, and the FPPC tor
state and olher hodies (Section 87303), The
League of California Citics and the County
Supervisors Associalion have proposed a
model code whick in general has received the
approval ol the FI'PC. The ¥PPC has alvo
scheduled o set of deadlines in carly 1976 for
state and local bodics by which each must
complete ils eode and present it to the review-
ing body.

Expenditure Limits on Campaigns

As A result of Witerpate and the sur-
rounding scandals, the impetus for political
reform is imost wmarked in the area of cam-
paign expenditures. Chapter 5, Expenditure
Limitations, pocs beynad disclusure and di-
rectly limits the amount of moncy which can
be spent in certain campaipgns. This chapter
phices a scrics of Hmitalions o capenditures -
by statewide® candidates, by circulators of
stalewide petitions, and by commitiers sup-
porling or oppesing slate measures. The pres-
enl vitality of these provisions is now in douht
because ol the recent ULS. Supreme Court
decision, Buckler v. Valeo, supra, The fuck-
ley decision invalidates the Limitations on
expenditures by candidutes. their campaigns,
political partics, and by independent individ-
uals and groups on behall of candidates,
Scetion 608(¢) of the Federal Plection Cam-
paign Acl of 1971, as amended in 1974, the
section which places limitations on overall
campaign expenditiires by federal candidates
and was dechued unconstitutional by the
Court, is similar to the provisions of Chapter
5 with respect to expenditures by sltewide
candidates. §n reaching its decision in Buck-
lev, the Court puinted om that the mere
prowth in the cost of tederal election cime-
paigns in and of itsell provided no basis for
povernmemal restrictions on the quantity of
campaign spending and the resulting limita-
tion on the scope of fedetal campiigns:

The First Amendment denies povern-

ment the power te determine 1hat spending

1o pramole one’s poditicatl views is witstelud,

excessive, or unwise, In the Free socicty

ordained by our Counstitition it is not the

government but the people - individuatly as

citizens and cundidates und collectively as

2EPPC Resolution adupted on Febugry A, 1976,
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associutions and political committers - who

must relain control over e quantity wnd

mange of debate on public issues in 4 politicat
campaign {Al pape 51-52 of ship opinion).

The decision of the Buckiey Court should

notl be considered unusuval in view of previous

decisions that have aimost uniformiy declared

unconstititional limits placed on expendi-

tures by political candidates.? As originally

adopted, Proposition 9, which is also similar

to certain of the Jegiskation declared invalid by

other statc courts, staied that cach statewide
candidate, which includes the candidaic’s
cunirolled commitices, is limited in expendi-
tures during the five months prior to an
election to & basic amoun! multiplied by the
voting age population and adjusted forcost of
Jiving. ™ Accordingly, the fulure of these pro-
visions in thic Act is very dim indeed.
Expenditure Limits
On Siatewide P'etiilons
and Meavures

Circulutors of statewide pelitions are

limited to expenditures of $.25 multiplied by

Hn Abervriombie v. Mrns, (D.C.. {lawaii, 1974)
377 F.Supp. 1400, the court voted limils o candilate’s
news mcdia expendittires as beinp preater Lhan neorssary
to promute the prcipke of equatity of opportumiy w
participate it the pofiticed process, but upheld limitations
on lutal campaipn ¢xpenditures.

In Bare v. Gorton, (1974) 84 Wash. Xl 350, the cotrl
declured oncomstitiions] campaipn speimbing liioitalions
For both candidutes and hathm pepositions as vagwe aid
» direct restrainl on free spoeel. The court held thas
freedom of speech and the press invelved more than the
barc cight 10 speak and puhlish,

I the okt recent stade cet case, Peroy, Maers -

Oxe. X2 5419750, 1he court struck down
cumdidale wnpaipn limils as i striking a1 the dangers
of politically suivaicd burglass . spying, defomativen, o
other Wadvigale ovib, bt aistiply lisnitiog the expenditure
of moncy b communicaiion pinposes in 2 palitical
cumpaign, Scv aba ACLU v, Jewnings, (D, 1973),
366 b.Supp. HER, vacetcd as ol sub nous. Steais v,
ACLU, (19¥5) 95 5.0 2040,

H%ection KSI00, Fue g prinary and gesweal ekeclion
for Sivvernor, seven and nine vents, respectively, nndo-
plied by the vating age popubution and for a pramary vr
genersd ekectiom for any statewile elective office other
thun Govermor, three conts mitiplied by the valing age
population. For a State Censral Commistee of a political
party and its commitiecs, one cent toultiplicd by the
voting ape papulation (Section k51623, The permitted
atmounts sre redvcvd by 10 per cent Jor any incumbent
seeking reelection do the samu stxtewide wifice (Seclion
5101} Independen cymnntiees are limiud 1o expendi-
tures of $H,000 undys ticy have bevn gianted a higher
teiling by the MU, -
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the number of signatures required lor yualifi-
cation and adjusted for cost-of-living chunges
(Section 83201). Expenditures do not include
unrcimbursed expenses incurred by a circula-
tor incidental to a circulation of the petition
or expeuditures for advertising or speech
regucding the measure unless directly inci-

dental to the circulation of the petition (Sec-

tion §5200).2 '

This limitation is under challcnge by a
commitice which unsuccessfully atiempied to
qualily u tax limitation initiative in 1975 and
claims that the failure was based on the
expenditure limitation and the failure of the
FPPC to adopl timely regulations.

The FPPC docs not think that the Brck-
ley decision or its predecessors apply Lo the
qualification of batlol imcasures snd that these
provisiuns in the Act can be successfully
defended. 1t argues thut the Act's effect is to
prevent peid circulators and to decrease the
power of special moncy interests Lo put fegis-
lation on the ballot. To sustain this position,
the FPPC must overcome the position of
Buckley that the First Amendment prevents
the restriction of the “speech of some clements
in our socicty in order to cahance the relative
voice of others. . .™* But on February 23,

BReg. 18550, which in itx most recemt smended frnn
only limits expenditures of the proponenta and ol uthers
distributing petitions i kegally sutficiest form. 1n addi-
tion to uther remedics and peoallivs, a cotd can order the
Heeretary of State ot 1o suhmil so the volers any siseinore
where it is shows by clear and convincing evidence that
such mwasure woukt nut huve qualified b Tor vinkation
of the ertick: [Section KS202),

“Un Breckier v. Fadoo, "Hisargued, however, a it
ancillary governmental interest in cysalizing U relative
abilily of individuals and groups o infsenoe the stitcae
of eleciions serves 1o jusiify the Silalion i capiea
advocacy of the clection w defeal of candidaley issposed
by $008 (¢ (1T expemalitn e ecomp. But $he concepd Hat
paverniwed may testrict the speoch of some ckements o
our suerely i onder o enbinc e rebidive vivee of otbers
it wholly lorcign to the First Amendinest, which was
designed to secure ‘the wides! posable divsermingiwn of
information from diverse aiml antagonistic sources,” and
"o nssuse unfeitered inlerchange of ideas For the bringing
about of political and social chanpes dessred by 1he
people.’ New York Fimes Co. v, Sutliven, supwa, at 36b,
269, yuoting Assuctated Press v, Uted Saes, 1MUN,,
at dud. The First Amcndmenr's prrolecting sgait pos-
ernmental abridpement of free expressing Calind proper-
Iy be madk to depend on & pessirs linancsl abiity oo
engiige in public discussion, CL Lastern R Conf. v Nowrr
Mosors, (19611 365 U8, 127, 1 W~ 8hp upiswn, p. A%
See abso Hare v, Gonton, sigara, 31 hoothaote 24,

i



1976, the Sacramemlo Superior Court ruled
that limitations on expendilures prior to
gualification are invalid, but controls on paid
circulitors conld he valid (Conmittee for a
TworThirds Vote on Tuxation v, Eu, Sacra-
menio Superior Court, No. 258866 {1476)).

Expenditure Formuila

Once a statewide measure has qualificd
for the hallot, the Act inposed apgregate
expenditure fimits in support or opposition of
such meusure: (i) $.08 multiptied by the voling
age population and adjusied for cost-ol-living
changes or (ii) $500.000 plus the FPPC ap-
proved budgets on the opposite side of Lhe
issue, whichever was fower (Seclion ¥5303;
Regs. 18580-90). Any commitiee which in-
tended 1o make cxpeaditures in excess of
310,000 was requised 1o file not later than
twenly-cight days prior lo the clection for
permission to sperd more {Sectivn 85312).
The FIIPC had developed a prealiovalion
formula by regulations ind was enlorcingthis
provision (Reg. 18590),

Citizens for Jobs and Energy. u cum-
paign committce opposing the Nuclear Power
Plant nitiative (Proposition 15) on the June
1976 ballot, filed suit on December 8, 1973, in
the Califorsia Supreme Court for a Writ ol
Mandate apainst the FPPC 1o vacate its
regulations on batlot measure expenditure
limitations und cnjoin the FPPC from in any
other way limitiag ballot measure expendi-
wures (Citizens for Johs & Euergy v. FPPC,
—Cal. 3d __[Doc. #5F23391]). The Court
granied a hearing and issucd, oh its own
initiative, a stay order, On February 9, 1976,
the FPPC agreed 1o the stay order in light of
Buckiey which had been decided o Jannary
X, 1976.

ed the expenditure lisitations including those
an the candidate amd such caudidate’s fami-
ly.?" it did uphold the public finuncing see-

e Coasrt puinted out that although the expendi-
ture limitation i cunladates and membees of 3 candhi-
date’s famity was wiwsstitntisnal. the comtpbnlion
Jimitation of SO0 set furth i Section G0K (b U1 was
valid:

Althowgh the risk of impreper influene is
sonewhal duninshicd i the case o Lirge conti-

tions of the Federal Elections Campalign Act
which reguire those candidates who accept
such finuncing to linsit their cxpenditures. The
Courl poinied oul in Footnote 65 lo its
opinion thal Congress may condition the
acceplitnee of public funds on an agreemem
by 1he cundidnte 1o abide by specificd expend-
iture fimitations.

Accordingly. although the Buckfer deci-
sion may have climinited expenditure liovila-
tivns. it has also lelt a means by which they
can be reimposed. namely by aceeptance of
public funding. In addition, Buckicy has
upheld disclosure requirements for campaign
contributions™ und limits on campaign con-
tributions,” the fatler not preseatly covered
under Proposition 9.

Fair Political 'ractives Commisston

The breadth of authority delegated tothe
FPPC has bee questiored by saime, but the
role of FPIC in implvmeating the Acl may
actually stave off constitutiona! challenges. ™

butions [rom immedinte Tamily members, we

cannnt say that the danger s sufficiently reduced

1 har Conpress [msm subjecting family nremors

o the same Himitations as poneGaimily contribidors
{Fi. 39 ot o, 48 uf slip opinion), .

“#Hut it did not entirely Toreclose, span & proper
showing, the pratection of controversial vrganizations
whowe vontribitors ighl suther threats of lavrassoacit
(S pages G409 of slip upinion),

“Ehe 1934 Amendments litvited both contributions
and vxpenditures. [ Count devided thata comribagions
eeiling did nat timit the goastity of puliticat expression
(stip spaniom, pp. $7-13), The Coutt delined muney given
by viie person 1o aimdther Gor e donee™s expenditare, o
the donor's diteet expeoditures with the consent or
conpreration of the doivee, as campaizn contrifurease, Bul,
il expenditire is by indepeisdem front the direelnm
or conpetattion ot the benctiviary shea @i o cainpaien
exgrernditiere and dwre are po hmittmas, Conseguent by,
i is reasensble to cvpect that the icorawes who placed
Fropositiva ? vt 1he ballot will pes attempl B g
contribution lmitations for Caldorpi statewnide cam-
paipts and badlol meienie commitiees,

ACulitnruio Mo Doocmtion v, Yowiger, Sacr
neente Ntpeiiar Cotrt, So. 232 Wb, fastatude of fuevern-
meenel Advoceion AL Bamger, Lov Angeles Supermst
Court Moo CHINGED, aml Soewfid Wirkers Parn v,
Fines, Lom Anpudes Snpentor Courl, So. CTESEXY i
cach challenped the At | achtnial comrt i rated apiast
the plaintills. Uoder the Act, the EPEC has the primary
sesponsibility for its adsssinistrstion aml implementativa,
 furtherange of this. dlie FPPC may adapt, antemd, saml
rescid Tukes aond rcgubatnsn in aceardiosee with s
Adimtiative Procodwee Aa, prescribe Torm lar se-
ports, stutemients, poloes and sther docisients, piepaie
arvd publish mamah aod istections il provade assase
anwe ta apcncics aod public olficiads in administenog the
tile {Sections B2 B 1)

CALHORNIA STATE BAR JCURNAL



In 1975 the FPPC adopted over thirly regula-
tions jn an cffort 1o clarify admiitedly ambi-
guous sections of the Actand has issued abowt
fifty advisory opinions.™ it has cstablished
deiailed complaint  procedures and hns
joined in numerous kiwsuils. The FPPC has
akso investigated a number of camplaints, but
to date has publicly anly found violations and
issucd fincs incoancelion with onc legislative
special clection in December, 1975, Finally,
the FPIPC is proposing i numbcer of clarifving
and simplifying mnendinents to the Act alier
its ycar's expericnce.

Advisory opinions can be of particular

Wihe Low Angeles Superior Courl deabt a fiest blow
to the FPINC by invaliduting its advisary opinion thal
tried to define “srranging™ fur campaign cantributiom hy
a lobbyist to inclinde merely his idvising the client pn
campaign cottribntions. The court tithed that remlering
sich mlvice wan constiturionally protected and enjvined
the ¥IPPC (hsrinite of Governmemal Advocates v,
Younger, cic.). Lox Angeles Supesior Courl, (C1H0S2,
November 19, 1975). The Cotrl of Appeals and the
Calilornin Seprenie Conrt cack desicd the FPPC™S wril
of undaly aml the wial decision is now on appeal,

XHegs 18X0 and 18162,

assistance to allorneys. Under Scetion R} 14,
no persun who acts in good faith on an
opinion issited 10 him by the Commission is
sithject to eriminal o civil penadties for so
acting,

Effect of Reform

In the approximately one and one-hall
years since its enictment the jury repsiing out
on the scope and clfeet of the Act, T'he Act
now shitres with the so-called Tax Reform Act
of 1969 the popular titke of “Attorneys and
Accountanls Reliel Acl.”

I many of the amendmenis 1o the Act
propascd by the FPPC are enacted, this may
change. Butl with or without jegisktive clarifi-
cation and although its subject, political re-
form, has ostensibly been outside the peneral
praclicc of most atlorncys, more and more
attorneys will find themselves :nd their cliesis
caught upinits complexitivs. Whether the Act
will, as ils proponents contend, restore confi-
denee in government, or whether it will, as
some fear, drive goed people from political
puRicipation, remains to be seen.

L %
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Code Title 2, Piv.

' Commission hercby adopis

OHDER ADOPTING REGULATIONS OF THE -

, - FAIR POLITTCAT, PRACTICES COMMISSION

3, Part 1, Ch.

Adopt Section 18750

.After proceedings had in:aécoiadpcqwith'the
provisions of the ndmiqistrative Procedureﬁgﬁf'(vaernment
| 4.5} anﬂsﬁutéﬁhnt to
the authority vested by Section 83112 ofﬁthélGGGanment
Code, to. implement, inte:prgt or make speéific Séétions 87300,

et.seq. of the Government Code, the Fair Political Practices

2T "

its regulation in pivision VI,

Title 2, Californja Administrative Code} as %biléﬁs:

" 7 Chapter 7; Article 3: Conflicis of Interest.Codes
] 18750. Procedures for Review of Conflict of Interest

DO NOT WRITE IN THIS SPACE

. e
e

—

Codes by the Fair Pélitical Practices Commission

{(a} The gair Political

Practices Commission shall

establish by resolution a desdline for the submission of

|




FOR FILIMG ADMIMSTRATIVY RIGULATIONS
WITH THE SECRETARY OF STATE

[Pursuant to Gavyrreont Cedo Sro' e 11320.1

a proposed Conflict of Inter<szt Code for each state
agency, city councll, county bozrd of supeorvisors, or
‘local government agency with jurisdictien in more £haﬁ
one county for which it is the "code reviewing body."
Unléss otherwise modified, the term "agency" as used.
-in this Section shall refer to & state agency, city
council, county board of supervisors, or-local govern-
nent agency with jurisdiction in more than one county.
Each agency ghall be notified of its deadline at least
60 days priqr to the deadline established for that
agency.

(b} After completion of its own hearing pur-
suant to Government Code Scctiocn 87311 and its tentative.
adoption of its Conflict of Interest Code,’ each agency |
shall subﬁit an original and'twd‘copies of its proposed
Code to the Falr Political Practices Commission by the

established deadline.
{e} A proposed Conflict of Interest Code of

 an agency shall be deemed to be received for purposes
of review pursuant to Government Code Section 87303 on
or before the deadline date if submitted to the Fair
Political Practices Ccﬁmission esarlier than the dead-

line date.
(d) The proposed Code shall satisfy the require-

ments of Government Code Section 87300, et seg. The Ceode

)

()

)



FORVI':IL.H*.-EG AD:‘E'[VNST;?&TI‘IE REGULATICHMS
WITH THE SSCRETARY OF STAVE

{Putrgant by Gayrneast Cede S0 01 TR0 |y

‘shall be accompanied by:

(1) A dsclaration of the chief executive
officcr of the agency declaring that the agency
has satisfied the notice and hcaringpxcquireh
ments preliminary to formulation of the Code
pursuant to Government Code Sectianm873ll;Pﬁ

(2} ‘A summary ©f the hearing held by the
agency with appropriate identificatjon=o£‘éni
areas of controversy and the manner of their-
‘resolution; P , s

{3} The original or one copy of all writ-
ten submissions made to the agency regarding the
proporsed Code, unless the éerqop mak%ng the

~ Written submission requssts its omission from
the rccord of the agency hearing;...

(4) In the case of stabe agencies and

""local government agencies with jurisdiction in
more than one county, materials describing
generally the reasons for:the designations and
the disclosure responsibilities of of{}c%rs;
employeces, members or consultants of the,

" agency; and
{5} The namcs and addresses gﬁsq}llggrsons
"who participated in the public hqar;ngdpf Epe

agency en the proposcd Code orrgg}aLL.persons
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who, on or before the €z:ze of the agency hearing,
reqguested notice from -2 agency of the date

for hearing on the adop:ion of the Code by the

- Fair Political Practices Commission.

(e} Within 40 days of receipt of the proposed

' Code by the Fair Political Prac:iices Commission pursuant

to subsection (¢) of this Secticna, the Executive Director

or his or her designee shall:

(1) Notice the proposed Code for a heariné

before the Fair Politiczl Practices Commission

to be held no later than the seventieth day fol- '

lowing receipt of the C2de pursuant to subsec-
tion (¢} of this Section, or o

{2) Return the proposed Code to the agency
with written recommendations for reviéion. Any
agency which objects te the recommendations for
revision may reguest & full hearing pursuant to

-
subsectlons (o)-(q} of this Section.

{f) Yrocedure for notice and content of notige:

of Commission review of a propzsed Code is established

by Goverﬁment Code Sections 11423 and 11424.

(g) 1f the proposed Crie is returned to the

agency pursuant to Government Csde Section 87303(¢), a

new deadline shall be establistzd by the Fair Political

FPractlees Cammission upon a recsamendation of the

)
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Exeautive Director or his gr her designee. The revised
deadline shall be no later t+an 60 days after the Code

is returned to the agency.

(h) All persons wishing to comment on any

~ provision of the proposed Code may submit in writing to

" the Failr Polltlcal Practlces CommlsSLOn a concise state-

ment of their objections to the proposed'Code at least

10 days prior to the heafing of the prdpbsed Coda.

(i} Upen the reccmmendatlon of the Executive

Director or his or her designec, the proposed Code may

‘be placed on the Fair Polltlcal Practlces Commlsbjon

.Bummary Code Review Calendar fcr Comm1551on actlon pur-

-suant to Government Code Sectlon 8?303, if no 51gnif1*

¢

. cant .controversy exists wlth respect to the proposnd

- Code.,

{j} Any interested person or his or her duly

‘authorized representative may request the remgval of a

proposed Code from the Summary Code Review Calendar and

request the opportunity to be heard at a full hearing on

“the proposed Code before the Fair Political Practices

Commission ih accordance with subsections, {o)-(g) of

this Section by:

{1)° Petitioninz the Executive Director

‘or his or her designee in writing, with a copy
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(Pursuant to Governimpat G de S o0 11330 1)

to the affected agency, for removal of the pro-
posed Code from the Sumriry Code Review Calendar
at least 10 days prior ¢> the date noticed for
Summary Hearing on the Code, or

{2) Appearing in czrson or through his
or her duly authorized representativé at the
scheduled Summary Hearirz on the proposed Code.
(k) A proposed Code will be removed from the

sﬁmmary Code Review Calendar and scheduled for a full

hearing upon the request of any Commissioner or of the
Executive Director or his or her designee.'

(zl' If any Code placed on the Summary Code Review -

Calendar 1s approved by the Fair Politigal Practices

Commission withqut'éhendment. it éﬁall be signed as éﬁproved
a;d returned to the agency. 1In the case of staté’agencies
the Code, as approved by the Fair Polit;cal Practices Commis-
sion, shall be transmitted by the agency to the Office of
Administrative Hearings, pursuant to Governmenﬁ Code § 11380.

Tha'agency shall eilther:
{1) Request that the Office of Administrative

-Hearings publish the Code in its entirety within
the agency's Title of the California Administrative

Code; or
(2} Reguest that the Office of Administrative

Hearings print an appropriate reference to the

agency's Code in its Title of the California Adminis-

trative Code.

o~

ot




FOR FILING ADMINSTRATIVE REGULATIONS
WITH THE SECRETARY OF STATE

{Pursuont to Goverament Code Scction Y1380.1)

(A! Each agency's Code which is filed
pursuant to subsecti;n (L) (2), above, shall be
maintained in the office of the chief executive
offiger of the agency, who shall make an ;ppro~
priate number of coplies of the Code avéilable
for public inspec;ion and-reproduction.during
regular business hours commencinglthe thirtieth
day following the approval of the Code by the
Fair Political Practices Commission. No
conditions whatsoever shall be imposed upon
persons desiring to inspect the Conflict of
Interest Cude of the agency, nor shall any
information or identification be required from

‘such person. Copics shall be providcd at a
charge not to exceed ten cents {$0,10)Apér

page. :
(B} The Failr Political Practices Commission

shall maintain copies éf each ayency Code for
public inspection and copying at its offices at
1100 K Street, Sacramento, California.

(m) If a Code placed on the .Summnary Code Review
Calendar is revised by the Fair Political Practices Commission
;nd approved as revised, any person may, within thirty days,
submit in Writiyg to the Fair Political Practices Commission
objections to the approval of the Code. If written objection

in received, the Code shall be reschcduled for fullrhearing



FOR FILIMG ADIH I TIATIVE RICULATIONS
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wa

pursuant to subsections {o) - {g) of this section. If no

written objection 1s received to the reviaion and approval of
- the Code under this paragraph, the Code shall be signed as
revigsed and approved and returned to the agency and, in the
case of state agencies, filed by the agency, as revised and
approved, pursuant to subsection (L}{l)_or (2}, above.

(n} If a Code placed on the Summary Code Review
Calendar is returned to the agency for revision and resubmis-
sion, it shall be resubmitted within sixty days.

(0) A proposed Code not placed on the Summary Code
Review Calendar shall be reviewed at a full hearing. On the
date and at the time and place designated in its notice pur- -
Buant to subsection (f) of this Bection, the Fair Political
Practices Commission shall afford any agency or interested .
person or his or her duly authorized representative, or both,
the opportunity to present statements, arguments, or conten-~
tions in writing. Oral testimony shall be encouraged; however,
oral statements may be limited at the discretion of the
Chairman, The Fair Political Practices Commission shall con-
sider all relevant matter presented to it during the public
hearing, or appearing on the record of such hearing, prior
“to approving or revising and approving the proposed Code,
or returning the proposed Code to the agency for revision.

{p} During any public hearing held pursuant to this
regulation, the Fair Political Practices Commission or its :)

duly authorized representative shall have authority to
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{Porsusat 16 Governmunt Coda Section 11300.1)

administer oatha or affirmations, and may continue or postpone
such hearing from time to”tihé and at such place as it shall

determine.

(q} After a full hearing as provided hereinabove,

the Commission shall:
.(1) Approve the proposed Codé as submitted

and return the Code to the agency for action con-
sigtent with the terms of ‘paragraph (3}(11 or (2)
above; or

(2) Revige the proposed Code_and approve it
as revised consistent with the terms of subsection
(£) (1) or (2}, above; or -

{3) Return the proposed Code to.the agency for

revision and resubmission within sixty days.

* k k k ¥ & Rk k &
This regulation will not create any new or increased

costs to local government pursuant to Section 2231 of the

Revenue and Taxation Code.
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RECEIVED FOR FILING Co&:y below s hereby certifled to be a true R
JUL 231976 and correct copy of regulations adopted, or !
AR amended, or an order of repea] by: ED
Offico of Administrative Hoarings ENDORS
FAIR POLITICAL PRACTICES COMMISSION FILED
. - .‘“““.ix_;‘j;;i"““ cTmmmmmmE e lﬂ ’h..mﬂ of tha Socralary U' Sicte
! , ef lhe State ¢f Caiiforeia
ENDORSED Date of adoption, amendment, or repeal: JUL2S 76 .
APFRGVED FCR PRING
(G Code YOO -~} gt Jul.y ....8 4 ]:.9 Zf.............. T A.ffé.'faoo:l“k“_zh{.
JUL2B 1976 By y % - A28H FONG EY, Secretary of 8tz
Office of Administrative Hearings A A '
DO NOT WRITE IN THIS SPACE (Title) BO NOT WRITE IN THIS SPACE _

ORDER ADOPTING REGULATIONS OF THE
FAIR POLITICAL PRACTICES COMMISSION

Add 2 Cal. Adm. Code Section 18751

Chapter 7; Article 3:

After proceedimgs had in accordance with the pro-
visions of the Administrativé Procedure Act (Government | -
Code Title 2, Div. 3, Part 1, Ch..d.Sl and pursﬁant to the |
authority vested by Section 83112 of tﬁe Government Code,
to implement, interpret or make specific Sections 87300,
et seq. of the vaernmen# Code, the Falr Political Practices
Commission hereby adopte its regulation in Division VI,
Title 2, California Administrative Code, as follows:

Conflict of Interest Codes

18751. Procedure for Regquesting Exemption from Government

Code Section B7300, Requiring Adoption and Promul-

DO NOT WRITE IN THIS SPACE

gation of a Conflict of Interest Code

(87300, et seq.)

(a) An agency may submit a request to the Fair

Political Practices Conﬁnission for exemption from the D



FOR FILING ADMINSTRATIVE REGULATIONS
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~ {Putivant 1o Government Code Seclivn 11300.1)

provisions of Govérnment Code Section 87300 requiring adop-
tion and promulgation of a Conflict of Interest Code. The

" term Lagency" as used in this section means any state agency
or local government agency with,jurisdiction.in more than
‘one county. .

. {b) A request for exemption shall be approved by
the Commission only if it finds: |
o | (1) That if the agency éequesting the exemp-

tion were to adopt a Conflict of Interest Code,
there would be no “designated employees," within
the meaning of Government Code Sections 82015 and
87302(a), subject toc its provisions; or '

{2) That the agency is, or soon will be,
ingperative and nonfuncticning. |
{e} A request for exemption under subsection (b) (1)

shall be signed by the chief executive officer or a legal
representative of the agency andhshall be accompanied by:

(1) A list of every position in the agency,
including each officer, employee, member and consul-
tant with the agency:

{2) A copy of the job description for each‘
position listed in subpection (1) above; .

(3) A copy of the statutory authority under

~which the agency was created with specific citations
to the provisions setting forth the duties and

respunsibiliﬁies of the agency:

-2 .

nam.ris 318 Mg
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(4) 1Identification of the persoﬁ or body to
whom the agency reports;
(5) ﬁ copy of the last annual or régular report
submitted by the agency to the‘peraon or body to whom
the agency reporth; l
(6) A detailed justification of the request
for exemption including an explanation of why none
of the positions listed in subsection (l) above,
are designated employees. In preparing this justi-
fication, particular note should be taken of
Government Coée Section 82019.
(@) A request for exemption under subsection
(b) {2) shall be signed by the chlef executive officer or
a legal representative of the agency and shall be accompanied
by: 7
{1} A copy of the Etatutory or legal authority
under which the agency ceased, or soon will cease,
to operate or function;
(2)' The date, time and place of the last
meeting of the agency;
(3) 1Identification of the positions and
names of any staff who continue to work for or
- represent the agency, whether salaried or

unsalaried; and

(J
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WITH THE SECREIARY OF STATE
{Pursvunt ta Oovernment Code: Sectlan 11380.1)

(4} A detailed explanation of the reasons

the agency is, or scon will be, inoperative and

nonfunctioning.

(e¢) An original and two copies of the request for
exemption with attachments shall be submitteq to the Commission.
| (f) .Within 90 days after receiving the request
fbr exemption, the Commission shall:

(1) Approve the reduest;

(2} Deny the request; or

{3) Return the request for additional infor-
mation and resubmission within 60 days. Upon
resubmission, the Commission shall, within 60 days,
either approve the request for exemption or deny
the request.

(g) When a request for exemption is approved, the
Commission shall issue an exemption letter and transmit it
to the requesting agency. K

| (h) When a reﬁugst for exemption 1s denied, the
Commission shall 1ssue a letter denying the request for
exemption, transmit it to the requesting agency, and establish
a new deadline by which the agency requesting the exeﬁption

shall submit a proposed Conflict of Interest Code to the

Commission.

(1) 1In considering a request for exempticn,

unless otherwise provided herein, the Fair Political

A emm s T A A

1 ;




CONTINUATION SMEET
FOR FILING ADMINSTRATIVE REGULATIONS
WITH THE SECRETARY OF STATE

{Puriuaat to Covarnennt Code Secilon 1118017

W

Practices Commission shall be governed by the provisions

of 2 Cal. Adm. Code Section 18750.

k k& * & % %k Kk x &

This regulation will not create any new or increased
costs to local government pursuant to Section 2231 of the

Revenue and Taxation Code.

.n

)

{
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1 FPPC OPINIONS T1

BEFORE THE FAIR POLITICAL PRACTICES COMMISSION

In the Matter of

Ho. T5-DE1
Opinion regqueatad by

Thomaw W. Cglesby

City Manmsger, Uity of Antioch

July Z, 1875

it et oyt

BY THE CTOMMISSION: We have been asked the folilowlng guastion
- by Thomas W, Oglesby, City Manager, Clty of Rntloch:

The City Council, Clty ofF Antioch, has created a Redevelopment
Agency and declared itself ko be the Agency., The proposed rodevel-
opmont plan inviudes five projects:

{11 Construction of a civic penter downtowsn.

. (2) Congtructlion of ¢ freeway off-ramp and
{ relsted impravements.

13 Improvement of & major arterial from
two-lane to four-lane.

(4] GBtreet improvements in Agmessment
District No. 11,

{5) Preperativn of & commercial and
indudtrial site and cirocylation plan.

Counellman Mel Whatlsy, Chsirman of the Agency, has disclosed
ovnerehip lnterest in three properties within the project ares,
geversl blocks from the proposed oivie centar. 7Thesa include his
resl enzate office and twe rental properties. The ropsrties have
an assessed value of 318,625, hAssessed value of the property within
the project area is approximately $19 miiiivn. The angcssed vaiue
is 2% percent cf the fair Marset value of the pioperty.

M. Whatley's real estate business includes participation ln
the Bagtern Cocntra Cosia Board of Realtors multiple listing service.
By reason of such particaipation, Mr. whatley may offar proparties
ligted in the service to hid customers, including properties in
the tredevelopmons araa.
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We ars asked whether thess facts disqualify Mr. Whatley from
participating in the decislon to adogt thae redevelopmant plan
under Government Code Saction £7100.1/

CONCLUSION

Based on the facts we hava been provided, taken as a wholae,
Mr. Whatley should be disqualifisd from participating in the
dacision to adopt the redevslopment plan.

ANALYSIE
1

Bafore turning to the marits of the queytion presented, we -
mast conalder the threshold question whether we have jurisdiction
to iswue an opinion in this matier. The question on the merits
arises under Sections 087100, et seq., the conflict of interest
provision of the Act. Unlike othor porticns of the Act, violation
of the conflict of intsrest provision does not wubject the viola~- .
tor personally to crimipal or civil penalties; the sole resedies
for violations ars injunctions and orders setting asida the offi-
:i:%,aouons taken in violation of the Act. Sections 87102,

*

The authority of the Commission to issus formel opinichs is
contained in Secticn 23114, which provides as follows:

Any psrsoh may raquest the Commission to
issue an opinion with respsct to his duties
under this titls. The Cosmicgsion shall,
within fourteen days, sither issue the
opinicn or advise tha person who made the
request whether an opinion wiil be issued.
raon who acts in good faith on an

¥o pje_

opinion Lssued to him by the Commi3ssion

'&HE iE nu§§ect Eo cr!m: na! or c!w.:!
sitles lor 8¢ ncting, providaed that the

ml’ElerIuI Tacts are as stated In the opinlon

x;guesf. The Connlesion s oplnions aEaﬂ
public records and may from time to time

bas published,

{Emphasin added.)

74 All statutory references are to the Governmont Code unless
otharwise noted.
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On the assumptien that a viclation of Sections 87100, et .
gives rise to no criminal or civii penalties under the Act,Z/ it
might be argued that the Commissicn's opinion will have ho effect
and is therafore not auvthorized by Section 8311i4.

Buch a conclusion is not dictated by the language of Section
8)i114. 7The sectlon provides that “any person” may requast an
opinion raspecting hia duties under the Act. 'The immunity con-
ferred by a Commission opinion is set forth in a separats mantancs.
Thers i3 nothing in the section suggesting that opinions can be
lssued only when immunity is conferred. The argument against the
Commission's jurisdiction asswses that immunity is the only reason
for the Commission's oplnions. In fact, ifsmunity im but one of
.several purposes. Commiasion opiniona provide a valusble sexvice
to parsons seeking tham lrrespective of immunity. It may be pre=-
sumad that most persons at most times would winh to comply with
the law, even in the abmenca of any sanction whatsocaver. That is
all the more the cass when an injunction or prder setting aside an
official action is a possibility. Even 1f tha Comiaswsion's opinion
does not provide immunity against such remedies, the copinisn is an
atuinistrative interpretation that would be given some weight by
the courts, and the mers existence of the opinion would probably
tend to discourage the seesking of such remsdies. Equally impor-
tant, the ismuance of opinions is an essential tool for the
Commission in carrying out its responsibility for the “impartial,
effective administration and interpretation” of tha Act under
Baction §I111.

For the foregoing resazons, we conclude that the Commission
has jurisdiction to issues opinicne under 3ection 83114 interpreting
Sactions B7100, et seq.3/ We turn to the werits of the questicn
presented.

y:t is not necessary for us to consider, and we i(ntimate no views
A% to whether the setting aside of an official action under
Bection %1003 (b) constitutes a “cilvil penalty," against which
& parson who relies in goed faith on our opinion is immune. If
this guestion were answered in the affirmative, then the juris-
dictlion of the Commission %o issue cpinions interpreting Sections
37100, et zeq., would be bayond question.

y'rhe fact that the Commiasion has such jurisdiction does not, of
courge, reguirs the Commission to exercise its jurisdiction In
all cases. 1In the present oninion, for sxample, wa set forth
conclusions reqarding the effect of the Act on redevelaopment
programs. Mast cities and counties have availablo the able
services of rmity attornays or county counsel, and ordinarily
these local officials are Dbest equipped tn evaluate the local
(Continued on Page Fnur)
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I

Redevelopwent has been avthorized by California lew since
1945.4/ The purpose of the statutes is to protect and promote
sound development and redesvelopment of blighted areas. The bene-
fits from redevalopment are Found te accrue to all inhsbitants
and proparty ownars of the communities in which they exist. See
Health and Safety Code Secticns 31035 and 31037.

A redevelopment agency becomes empowaered to transact business
whan a resolution is adopted by the legislative body of the com-
munity. Members may be appointed to thes agency or the legislative
body itself may choose to be the agency. . In order to designate an
avea for redevelopment it is necessary first that the community
have a planning commission and that it have a general plan which
fulfille the reguiremants of the State Planning Act. The planning
commission selects e "project area®™ which is* an araa of the com-
munity which ls blighted. A project area may include landse,
buildings or imprcvements which are not sc blighted as to be datri-
mentsl to public heaith, safsty or welfare but whose inclusion iws
found necessary for the effuctive redevelopment of the srea of
which they are 2 part.

1 a substantial number of low and moderate incoms families
are to be dAisplaced by the redevelopment project, a rupresentative
project arsa committee must be appointed, includine residential
owner~occupants, residential tenants, businessmen and membera of
axisting organizations within thes project area.

A redevelopment plan must be prepared by the agency and sub-
mitted to the planning commission for its report and recommendation.
i1f a project area committes exists, the plan must be submitted to
that committee. The agency must hold a public hearing bhefore it
approves tha redevelopment plan. The agency then submlts the plan
to the legimlative body which alsoc holds a public hearing after
which it may adopt, by ordinance, tha official redeveleopment plan
for the project area. Tha agency and the legislative body, with
the consent of both, may hold a 3jcint public hearing on this

!/1=ontinuedl realities and practical impact of a prcposed plan.
Although such local rulings lack the uniformity that would
result if the Cormissicn decided all cases, factual arnalysis
of esch redevelopment situation would be beyond the capabill-
ties of the Commission and itm staff, particularly at this
early stage of ths Commission's existence.

!fThe Compunity Redevelopment Law 15 found in Health and Safety
Code, Division 24, Part 1, Sectiens 33000, et seq.
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plan. Whete the legislative body is also the agency, actlon to
approve and adopt the plen need be taken only by the legislative

body.

After the adoption of the plan, participation iln the
redevelopment of property in the project area by the owners of
all or part of such property s encouraged, The agency has
authority to acqulre by negotiation or other meana, real
property in the project area. If members or officers of the
afgency own property, this property may he acquired only by
erinent domain proceedings, Feasible methods for relocation
of displaced persons are reguired. He:l property acquired by

* the aqgancy in any project area may be leased or sold. Such
sale or lease must he approved by the legislative body by
resolution adopted after public hearing.

At any time, the redevelopment plan may ba amended after a
public hearing. Limitatlons are placed on legal actions
attacking the wvalidity of the rodevelopment plan to the periocd
60 days after the adoption of the ordinance.

The financing method used by redevelopment sqencies i»
based upon the assumptlon that the assessed value of the
property Lln the redevelopment area will increase. The taxes
imposaed by all taxing jurisdictions in the area will be limited

( 'j ¢ that apxessed value existing at the effective date of the

ocrdinance adopting the plan. The portion of levied taxes

each year in excess of that amount is allocated to the agency.
This means the sgency ta not limited to the taxing rate of the
city but Includes the revenues raised by 21l taxing juriae-
dlctions, including school districts and other special
dilstricts, This revenue i= normally pledged to pay principal
and interest on indebtedness incurred by the agency.

The redevelopment procedure lnvolves numerous decisions
by public afficials, whether agency members or legislative
body members. These tnelude the original adoption of the
redevelopment plan, any later amendment to the plan, and
declisions regarding pale or lease of propecty within the
project area,

111

The basic conflict of interssat restriction of the Political
reform Act is set forth in Sections 07104 and 87101 which
provide as follows:

Mo public official at any level of atate or
local government shall make, particinate in
making or in any way attembt to use his
officilal pesitian to influence 3 governmental
decision in which he knows or has reason to
know he hag a financial interesk.

. Section B71l00.
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An official has a financial interest in a
declsion within the meaning of Section B7100
1t it 19 reascnably foresecable that the
decision will have a material financial
effect, distinguishahle from its effact

on the public generally, on:

(a) Any businesa entity in which the
public official has a direct or indirect
investment worth more than one thousand
dollars (51,000):

{b) Any real property in which the
public official has a direct or indirect
interest worth more than one thousand
dollare ($1,000});

{e¢) Any socurce of income, ...nggregating
two hundrod fifty dollars ($250) or more
in valus...; or

{d} Any buainess entity in which the
public official is a director, officer,
partner, trustes, employee, or hulds any
poaition of management.

Bection 87103,

The Community Redevelopmant Law contains its own provieion
with respect to conflict of interest. WNo restriction is
imposed on the ownership of property within the redevelopment
area by an officer or an employee of the agency. Buch an
intereet must be disclosed, and therefore by implication it
iz permitted. In addition, if the agency desires to acquire
any interest of an offiver or employce, it must be acquired
by esinent domain.5/ There is no provision regarding a
member's business Tnterest which will be affected by the
project.

3/ HNo agency or conmunity cfficer or ermoloyee who in the
couzree of his dutles lz required to participate in the
formulation of or to approve plans or policiea For the
redevelopment of a project area shall acquire any
interest in any property included within a project
area wlthin the community. 1If any auch officer or
smployee owns or has any direct or indirect financial
interest in such property, he shall immediately make
a written disclosure of it to thke agency and the
legislative body which shall be entered on their
minutes. Failure to so disclose constitutes miscon-
duct in office.
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v
5/

The factm which have been provided to us  suggest two types
of economic interesta which might be held to disquallfy Mr,
¥Whatley from participating in a decision to adopt the proposed
redevelopment plen: First, his ownexship of three lots within the

5/ {continued)

This mecticn shzll not prohibit any such officer or
employee from acqguiring an .interest in property within
the project area for the purpose of participating a=

an owner por re~sntaring intc buainess pursuant to this
part provided that such officer or employee has owned

& mubstantially equal interest as that being acquired
for the thtee yoars lmmedisately preceding the selection
of the project area.

Health and Safety Code Section 33130

Hotwithatanding any other provisions of law, an officer,
employee, consultant, cor agent of the agency or community,
for personal residential use, may putchase or lease
property wlthin a project area after the agency has
certifiad that the improvements to be conatructed or
the work to be dohe on the property to be purchased cor
leased have been completed, or has certified that no

) improvements need to be constructed or that no work

(1 needs to be done wn the property. Any such officar or

- employee who purchases or leases such property shall
immediately make a written disciosure to the agency and
the legislative body, which disclosure shall be entered
on the minutes of the agency. Any such officer or
employea shall thereafter be disqualified from voting
on any matters directly affecting such 2 purchase, .
lease, or resldency. Fallure to so disclose constitutes
misconduct in offica,

Heailth and Safety Code Sectlon 33130.5

An agency shall not acquire from any of its nembers or
officers any property or interest in property except
through eminent domain proceedings.

Health and Safety Code Section 133%2

E{Pacts have been provided to the Commiasion in writing by
offjicials of the City of Antioch, and in testimony before
the Commisgion by Mr. Whatley and by the City Attorney
Cerald Sperry. The Commission does not act ag a Finder
of fact when it issues legal opinions. Our cpinion is
applicable only to the extent that the Eacts provided
to us are correct and that all of the material Facts
have been provided.
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redevelopment aren, one ?u the headquarters for hia own businams
and two as investments;?!/ and second, his business as & real

estats broker active in the redevelopment arce. We have been

urged by several witnesses who testified st our heaarings in this
mattor to conclude that one or the other of these types of interest
should constitute a per se disqualificatiop from voting to adopt

a redevelopment plan. e decline to adopt such a per se rule,
because we balleve the present case does net require such a rule,
and adoption of rules of auch wide-ranging scope should, LF
appropriate at all, follow a more comprehensive consideration

of the problem than the Commission has yet undertaken.

A rule that owmership of any real property for business or
inyestment purposes within the redevelopment area constituted
automatic grounds for dimsqualification would conflict with the
Community Redevelopment Law which, as has been shown, impliediy
permits property ownership within the area. If there is a con-
flict betwesn that law and the Political Reform Act, it must, of
course, be resclved in favor of the Political Reform Act. A
later statute prevalls over an earlier one, Coker v. Superior
Court, 70 C.A.2d 199 {1945), and the Politica]l Reform Act expreasly
provides that it will prevall over conflieting enactments of the
Legislature, Saction 81013, Nevertheless, correct principles
of statutery construction require that if reasonably possible
the statutes should be read harmoniously ta avold & conflict anéd
to give meaning to both statutes.

The repugnancy hetween two statutes should he
very clear to warrant a court holding that the
latar in time repeals the othar when it does
not in termm purport to do so. This rule has
peculiar force in case of laws of special
application which are never to be deemed re~
pealed by general legislation except upon the
most unequivocal manifestation of intent to
that effect.

City of Los Angeles v. lLalande,
NN R =5 {1907

1/’llh:. Whatley also owns two lota as investments which are cutside
but within a few blocka of the boundaries of the redevelopment
area, and which might be affected by the redevelopment project.

!fn Conflict of Interest Divizion within the staff of the Commisslon
will be established and operational by mid-August, 1975, and will
be sxpected to develop expertise in such matters. The Commission
has instructed Lts staff to give comprehensive consideration to
the application of Sections 87100 and 87103 to redevelopment
agenciea and suggest requlations to the Commission 1f it appears
that adoption of such regulations would be helpful and appropriate.
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redevelopment arsa, one 75 the headquarters for his own businesas
and two as investments;l/ and second, his businesa as a real
sstate broker active in the redevelopment arcx. We have bean

urged hy several witnesses who testified at our hearings in this
mattar to conclude that one or the other of these types of interest
should constitute a per se disqualification from voting to adopt

a redevelopment plan. e decline to adopt such a per se rcle,
because we believe the present case does not reguire such a rule,
and adoption of rules of such wide-ranging scope should, Lf
sppropriate at all, follow & more comprehensive considg ation

of the problem than the Comnmission hag yet undertaken.Z

A rule that ownership of any real property for business or
investment purposes within the redevelopment area constituted
auvtomatic grounds for disgualification would confllct with the
Community Redevelopmeant Law which, aa has been shown, inplledly
permits property ownership within the area. If thers is a con~
flict between that law and the Political Reform Act, it must, of
ooursa, be resolvod in favor of the Politlcal Raform Act. A
later statute prevalls over an earlier one, Coker v. Superior
Court, 70 C.A.2d 199 (1245}, and the Political Reform Act expressly
provides that it will prevail over conflicting enactments nf the
Legislature. Sectlon 810131, Nevertheless, correct principles
of statutory construction require that if reascnably possible
the statutes should ba read harmoniously to aveid a conflict and
to give meaning to both statutes.,

The repugnency between two statutes should be
very clear to warrant a court holding that tha
latar in time repeals the octher whan Lt doas
not in terms purport to do so. This rule has
peculiar force in case of laws of special
application which are never to be deemed re-
pealed by general legislation except upon the
most uneguivocal manifestation of intent to
that effect.

City of Los Angeles v. Lelande,
A , =& (1969)

Ifur. whatley alsc owns two lota as investments which are outside
but within a few blocks of the boundaries of the redevelopment
area, and which might be affected by the raedevelopment project.

!/A Conflict of Interast Division within the staff of the Commission
will be established and operational by mid-August, 1975, and will
be sxpected to develop expertise in such matters. The Commission
has instructed its staff to give comprehensive conalderation to
the application of Secticns 37100 and 87103 to redevelopment
agancles and suggest regulations to the Commlssion 1f it appears

at adoption of such regulations would be helpful and appropriste.
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Where poseible, all parts of a statute should
ba read together and construed to achleve
harmony between seemingly conflicting provi-
slons rather than helding that there is an
irreconcileble inconsistency.

Code of Civil Procedure, Section
1B858; ¥emyss v, Superior Court,
33 Cal. 6, 61% 15537 In ke
Harrla;a of Walton, I8 C.A.3d,

[ -

. ¥o specific provislon of the Political Reform Act directly
prohibits ownership of property for business or investment pur-
poses within the project area by an official who votes to adopt
the redevelopment plan. Resolving the antiadh quastion doas not
uire us to determine whether the general language of Soctions
87100 and 87103 dictates such a reasult, notwithatandlng the con-
trary provisicne of the Community Redevelopment Law. Nor does a
rasolution of the Antloch question regquire us to determine whethar
a real estate broker who pracvtices in the redevelopment area is
auvtomatically precludad from participating in the adoption of the
redevelopment plan, We balieve that the ownership of saveral lots
in and arcuné the reduvelopment area for business or investment
purposen and the real estate brokerage sach railse significant
guestions under the Political Reform Act, and the cumulative
effects on both typas of economic interasts which ars reasonably
foreseeable are sufficient undar the circumatances prasent here
to require disgqualification under Sectien B7100.

Judicial guidance to the interpretation of confllct of
interest language similar to that of the Political Reform Act
is as yat limited to the case County of Wevada v. MacMiljen,
which conslidered parzllel langlage in Lhe Moscons Governmental
Conflict of Interests Act, 11 Cal.ld 6862 (1974):

A “wubstantial® conflict or a "material”®
affect upon economic interests is a conflict
or affect which could undermine the foregoing
goal /an independent, impartial and honest
goverunent/ by providing an economic incen-
tive for deciding a particular cfficial matter
without regard to ite merits, or with regaxd
to 1ts effect upon the official's pocketbook.

14. at 673-7d.

Mr. Whatley's real eatate business is the type of financial
intereat contemplated by Section B7100, because it falls within
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sach of the paragraphe of Section 87103, He has an investment
worth more than $1,000 in the business; he owns real preperty
above the specified value; his business i3 a spurce of income
above $250; and it is 2 busineas in which he holds a positien
of manegement.

The proposed redevelopment plan will have a foreseeable
material financial effect on the Councilman's real estate busi-
ness. Such a business earns its income from commissicns normally
baaed on a percentage of the valuwe of property. When property
value increases, the amouni of the commipsion increases,

One of the major goals of a redevelopment plan is Increaming
property wvalues, in particular within the project area and leess
directly within the entire community. In radeveloping the blighted
areas of the community, all property becomes more valuable, par-
ticularly that which has been redeveloped. With regard to the
specific plan under consideration in Antioch, the creaticn of a
new civic center will undoubtedly increase the value of property
located nearby.?’/ Improved freeway access will raise the value
of the property in the vicinity of the new off-ramp. The widened
highway presumably provides a benefit to surrounding propecty.
Btreet lmprovements have an cbviovs and immediste impact on the
prepsrty in the assessment area, Finally, the preparaticn of a
plan for commarcial and industrial sites will, to the extent it
is puccessful, affect property values to vdrious extents through-
out the city.

All the parts of the proposed plan before us will result ih
inereased property values, That is the plan's contemplated and
proper purpose., The eventual sale or lease transactions Involving
any proverties within or outside the area will result In increased
comnissions, proporticnal to the increased values, to Mr. Whatley,
Thare ig also a likelihood that the lnoreased attractions added to
the downtown area and the upgrading of other nelghborhoods by new
accesB and stroet improvements will result in greater numbers of
property transactions., Both these pozsibilities constitute a
reasconably foreseeable material financial effect on Councillman
Whatley's real estate business, since both the size and the number
of commissions generated by real estate sales in the area are
likely to increase. 1Ian addition, if the redevelopment plan is
adopted, it 13 possgible that Mr. Whatley's official position on
the Hedevelopmant Agency would make availabie to him ingside infor-
mation which could result in a financlal benefit to his real
estate business. Even if he did not, as we presume he would not,
uee canfidential infnrmation gained from his offielal activities
for private business putrposes, potential customers might believe

2fThe site st present is an abandoned lumber shed.
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he would be privy to such information snd thus more effective as
a real estate agent.

wWithout deciding whether these foresceable effects on Mr.
Whatley's real estate business would be sufficient by thempelves
to require disgqualification, we believe they are sufficlent when
coneidered In conjunction with' ME Whatley's ownerahip of meveral
properties in or near the area.l2/ A general increase in property
values ln the area because of the project would hava a direct and
immediate effect on Mr. Whatley's ownership interest in these
properties. We are of the cpinicn that the declsion whether to
adlopt or reject the redevelopment plan is one that will, fore-= - -
seeably, have a reasonably material financial effect, diatinguish-
* able from its affect on the public generally, on the buainess and
real estate Investment of Mr. Whatley, and therefore is a dacisinn
in which he may not participate.

Approved by tha Commiaslon on July 2, 1%75. Concurring:
Brosnahan, Carpenter, Luwenstein and Miller. Commlssioner

Waters was absent,

Danlel H. Lowenateln
Chalrman

lﬂfﬂx. Whatley's oroporties are held for business or lnvastment
purposes. IF the zroperty were held for residential purposes
the guestions ralseod under the Political Reform Act would,
arguakbly, he less severe.
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In the Matier of.

¥o. 75-089

Opinion reguested by
Decamber 4, 1375

Tom Thorner, on behalf of
the Board of Directors,
Marin Municipsal wWater District

B BY THE COMMISSION: We have been asked the following
queations by Tom Thorner on behslf of Directpre Jack MschPhail
and Pamela Lloyd of the Poard of bDirectora of the Marin Muni«
cipal Water District {herainafter "MMWD"),

{1} May directors of a municipal water distriet
holding interasts in buminase entities which may be affected
by the diatrict's decielon in response to requests for wveri-
ghoen from a moratorium on new water connections participate,

_ uhder the circumptances described below, in the decisions on
n those requesite?

{2) May these same dirsctors participate in dimcus-
slons of the Board of Directors on the feasibillty of 1lifting
the morstorium, or vote on the 1ifting of the moratorium?

The relevant factd, as set forth i{n Mr., Thorner's
opinion request, sre as followe:

The Marin Municipsl wWater District ie 5 municipal water
district with a governing board of five directors. It pressntly
has an existing moratorium on new water connections, ‘Tha Board
of Directors i{a regquired, from time to time, to hear apd to rule
an Iwo different types of reguests for variances from the more-
toriums

(s} FRequemts for new water connections:

) Regueats for extensione of the certificate
of occupancy deadlines for grand-fathered
services subject to buildout desadliines,
but otherwime exempt from the moratorium,

The Board alsc hopes to begin discussiona in the near future
on whan, how and on what basis the morxztorium can be lifted,
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which discussions are expected to lead eventually to a vote
on whather the moratorium should be lifted and, if so, when.

Director Jack MacPhall is the executive vice-president,
a salarjied employee and a minority stockholder of McPhail's,
Inc., & closaly held family corporation. He and his family
control 50 percent of the cutstanding stock in the corporation.

McPhail's does business almost entirely within Soncma
and Marin Counties, apd does over half of its business within
the MMMD. It hzs droas ssales of between 55,000,000 and
810,000,000 annually, and earns an annual after-tax profit of
lass than two percent on sales, The businees of McPhall's
coneints of: (a) the sale of ready-mix concrete and building
materials, such as bulk aggregates, rebar ateel, cast patie =
materials, decorator rock, and sacked materials (eand, cement,
lime, concrete mix, vermiculite, etc.}, both to contractors
and at retail; (b) the sale of mator appliances, such as
washers, dryers, dish-washers, stoves, refrigerators, television
sets, e#te., both to bullder-iobbers and at retails {c) the
sale of fuels, propeane, heating oil and road oil., principally
at retail) and {d) the sale of heating, air conditioning and
sheat metal products, both at wholesale and at retail,

McPhailts has numerous competitors in all of these arsas,
except ready-mix concrete, where it has only three major compe-
titors. 1Its estimated relative market share within the MMWD
of the foregoing products is: ready-mix concrete -~ less than
331-1/3 percent; building materials ~- less than 25 percent;
wajor applisances «- less than 20 percent; fuels -« over 50
percent of bottled gas, but less than two percent of the total
market since most homes are served natural gas by Pacific Gas
and Blectric; heating, air conditicning and sheet metal products --
less than five percent.

Whenever an applicant for water for any project comes
before the Board of Directors of the MMWD, Mr. MacPhail may
be facing one of the followlng situationa:

{a} McPhail's has no known connection with the .
proiect, but may later bid on or supply to the
ptoject ready-mix, building materials, appli-
ances apnd/or fuel:

{b} McFPhail's is preparing or has made a bid to
supply one or more of its products, but no
award has been made;

{e} A contractor, who is a regqular customer of
McPhaill's and who pormally buys principally
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or only from McPhail's, is preparing to bid or

has bid on the project and, if awarded the
contract, probably will purchase some of McPhail'a
products for the job;

{d) The type of contractor described in (¢} already
has beeh awarded the contract but has not yet
purchased or agreed to purchase any of McPhail's
products for the project;

{e} McPhail's is supplying some of its products to
the project, but the dollar value of the products
supplied compared to McPhail'a total sales may be
small. .

Mr., Thorner alsc has ‘ndicated that the MMWD 1s almomt
totally residential and that “probably 95%- ¢f these applications
for varlances are for single-famlly homes and most of the rest
are for apartments.” (Hearings before the Fair Political Prac-
tices Commismicn, October 2, 1375, transcript at p. 142.)

On the moratoriumt guestion, a vote to 11ft the moratorium
would probably increase bullding activity within the MMWD and,
therefore, would result in & substantial economic henefitr to
McPhail's. However, there will be no foreseeable special bena-
£it to McPhail's in relation to ite competitors.

Director Lloyd's husbhand 1ls enmployed by Dinwiddie Con~
struction Company as & project engineer. Dinwiddle ia a private,
closely held corporation speclaltizing in the construction of
large commercial structures {§$1,000,000 and up} in the San Fran-
clsco Bay area and the Loz Angeles Metropolitan area, Its grosws
volume runs between $40,000,000 and $80,000,000 yearly and it has
been consistently profitable,

At the present time, Dinwiddie is completing ceonstructien
of the Filreman's Fund Building, the largest building within the
MMWD, Dinwiddie obtalned this job by virtue of its low hid in
competitive bidding. Dinwiddie's only other jobs within the MMWD
were about ten years ago, when it bullt an Emporium bDepartment
Store and a Crocker Bank Building in San Rafael. 1In both cases,
the clients were regular customers of Dinwiddie and tha contracts
were negotiated. ‘The Plreman's Fund Building has water service,
will not need a vartance from the moratorium on new water <on-
nections, and its construction will not be affected by any
action of the MMWD relative to continuing or iifting the mora-
torium. Moreover, Dinwiddie is neither preparing te bid on
nor negotiating for, any contract for any construction with-
in the MMWD, nor is it aware of any proposed project within the
MMWD on which it contemplates bidding or negotiating, It 1s,
of course, possible that in the future Dinwiddie may wish to bid
on or negotlate for a contract for construction within the MMWD.
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Director Lloyd's husband iz asalgned as project
enginear on the construction of the Bank of America Data
Center in San Francigco (which is not within the MMWD) angd
expects to be employed in that capacity at that site until
1978, He is paid on a stralght salary basis and would not
receive any additicnal compensation if Dinwiddle were to
cbtain a new contract within the MMWD.

CONCLUSION

{1} Directors of a municipal water district holding
nlgnificant interests ip business entities which may be af-
fected by the district's decisions on requasts for variances
from a moratorium on new water connections may not participate
in the decisions on those requests when the decisions will
have a reaponably foreseeable material financial effect on
the business entities in which the directors hold significant
interests. Government Coda Section 871440,

(2) PDirectors of a municipal water district who have
nignificant interrste in business entities which may be af-
fected by a decision lifting a moratorium on new water connec-
tions may not participate in discussions of the Board of Direactors
on the feasibility of 1ifting the moratorium, nor vote on the
1ifting of the moratorium, when the decizion to lift the moratorium
will have a reasonably foreseeable material financial effect.
distinguishable from the effect on the public generally, on the
business entities in which the directors hold significant interasts.
Government Code Section B7100.

ANALYSIS

We conslder first the question of Director MacPhail's
participation on requests for variances in the situations de-
scribed in examples (a) through (e}, supra, at pp. 2-3. The
pertinent sections of the Political Reform Act provide:

No public official at any lewvel of state or logal
government shall make, participate in making or in
any way attempt to use his official position to
infivence a governmcntal decision in which he knows
or hasg reason to know he has a financlal interasat.

Government Code Section §7100.17

1/
“All statutory references are to the Goverament Code
unless ctharwise noted.
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An official has a financigl interest in & decision
within the mesning of Section 87100 if it is reason-
ably foresecable that the decision will have 2 material
ITnancial effect, distinguishable from its effect on
the public generally, on:

(a) Any busineas entity in which the public official
has o direct or indirect invesctment worth more than one
thousand dollars (5$1,000);

(b) Any real property in which the publie officiel
has a direct or indirect interest worth more than one
thousand dellare (5$1,000);

(e) Any source of income, other than loans by a
commercial lending institution in the regular course of
business, aggregating two hundred fifty dollars (5250}
or more in value received by or promised to the public
official within twelve months prior to the time when the
decislon i3 made; eor .

(d) Any business entity in which the public official
is a directer, cfficer, parther, trustee, emplovee, or
helda any position of management.

Section 87103
{Emphasis added).

Under the fore%oing sections, several elements must be
present before a public officlal 1g required to disquallfy him-
self from participatien in a governmental decision. Flrst, it
must be reagonsbly foreseceable that the governmental declsfon will
have a financial effect. Second, the anticipated financial effect
oust be on 2 financial interest of the official, as defined in
Sections 87103(aY through {(d). Third, the anticipated financial
effect must be material. And fourth, the governmentsl decision's
anticipated financlal effect on the officlal's Financial interest
must be distinguishable from its effect on the public penerally.

There can be no doubt but that Director MacPhail has a
financial interest in McPhail's, Inc., within the meaning of
Section B7103, since it is a businesas entity in which he has &
direct investment worth more than §1,000 and it also is a source
of income of more than $250 per year. Nor tcan there be any
seripus doubt that if McPhail's, Inc. becomes a supplier to any
project which is made possible by the granting of a variance, the
effect of the variance on McPhail's, Inc. will be distinguishable
from the effect onh the public generally. Although there mav be
wany suppliers to a particular bullding project, they cannot con-
stitute & large enough proup to qualify as the "public generslly,"
ot even a afgnificant segment of the public generally. Accord-
ingly, ‘the only elements in quescion with respect to Director
MacPhail's participation in variance decisions are foreseeability
end matevlality. In any instance in which these two elements
are present to the extent required by the Act, Dirvector MacPhail
must disqualify himself from participation ih the decision.
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We may gquickly dispose of the element of materiality.
In examples (a} through (d}, we are given no i{nformation ahout
the quantity of business which will accrue to McPhail's, hut
only information related to the likelihood that McPhall's will
receive some businesa. These examples clearly are intended to
elicit our interpretation of the element of foreameability
and we assume, in the discusajon that follows, that the amount
of business that McPhail'a, Inc., may or may not receive is
*materiat.”

Example (e}, on the other hand, appears to be directed
at the element of materiality rather than foreseeability.
McPhail's, Inc. certainly will receive business, conditicnal
upon the granting of the variance, under the circumstances
poslited in example (e}, but the total sales "may not be such
as to have a '"material economic effect' bn McPhall'ts, depend-
ing upon how that phrase is interpreted."” Since, however, weo
have not been provided with facts upon which we could baae a
judgment regarding the element of materiality, we decline t»o
address this issue in this opinion.

We turn, therefore, to the question of foreseeability
in the specific context of Director MacPhail's participation
in decisions on variances undsr the circumstancems descrihed in
examples (a) through (d). We begin with consideration of the
pertinent case law.

In the Dixon-Yates case, United States v, Minmimsinni
Vvalley Generating Company, 364 U.S. 520 {1961}, tha Bupreme
Court voided a goverhiwent contract because of the gonflict oF
interest of an unpaid, intermittent, federal financial consul-
tant who participated in the negotlations concerning the con-
tract's provisions. Although the penal statute under which the
contract was voided did not specifically reguire a findin~ af
foreseeability,2/ the Court construed the statute as if the con-
cept were apecifically included within the statutory lancuace.

27
18 U.5.C. § 434, repealed Sec. 4, Pub. L, 87-849,
October 23, 1962, 76 Stak. 1119, 18 U.5.C. § 201 (196%) provided:

INTERESTEDRD PERSONS ACTING AS GOVERNMENT AGENTS
Whogver. being an officer, agent or member of, or
directly or indirectly intercsted in the pecunlary
profita or contracts of any corpeoration, joint-
stock company., or association, or of any firm or
partnership, or other business entity, is employed
or acks as an officer or agent of the United States
for the ttransaction of business witlt such business
entity, shall be fined not more than 52,000 or im-
prisoned not more than two years, or both.
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The financlal consultant in question, Adolphe H. Wenzell,
participated Intimately on behalf of the federal government in
negotistiona leading to an agreement between various corporations
to sponscr an electric power project which would provide elec-
tricity to the Atomic Energy Commission. Scon after Weniell
terminated his consultantship, & bank of which he was an officer
contracted to finance the project. The Court described the
foreseeable hencfit or interest to Wenzell's bank, occasioned
by his participation in the negotiations for the establishment
of the project, in the following terms:

«us Wanzell was an officer and executive of the Firet
Boston; he not only shared in the profits which First
Boston made during the year, but he alao received a
bonus for any bupiness which he brought to the firm;
if a contract between the Government and the sponsors
wan ultimately agreed upoit, there was a substantial
robabjlity that, because of its prior experience In
the arca c¥ private power financing, First Boston would
be hired to secure the financing for the proposed Memphis
project; if Firat Boston did receive the contract, it
might not only profit directly from that contract, but
t would alsc achieve great prestiqge and would theraby
be likely to recelve other business of the same kind in
the future:; therefore, Wenzell, as an officer and profit-
sharer of First Boaton, could sxpect to henefit from
any agreement that might be made hetween the Government
and the aponsors.

Unitsd States v. Migsiasippl Valley
Generating Company, 364 U.5. 514,
555 (I9a1)

{Emphasis added).

In response to Mr. Wenzell's argument that he could not
be expected to benefit from the contract because there was no
formal contract or understanding between his bank and the spon-
sors of the project with respect to financing the project should
the sponsors enter inte an agreement with the Government, the
Court reasoned that:

+i. we do not think that the abaence of such a formal
agreement or understanding 1s determinative. The

guestion is not whether Wenzell was certaln to benefit
from the contract, but wheother the likelihood that he
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might beneflt was so great that he would be
subject to those temptations which the statute
seeks to avoid.3/

Id., at 560 (Emphasis added).

Similar reaponing has supported a finding of foreseeable
financial coneeguences of official action in several California
conflict of interest cases.4/ These cases also make 1t clear
that the question of whether financial consequences upon a
business entity are reasohably foreseeable at the time a gov-
exnmental decisionis made must always depend on the Eacts of sach
particular casze.

Against this background, we turn to the consideration
of the reaponably foresseable financial conseguences of Director
#acPhail's participation in examples {a) tArough [d}. Each
example presents a situwation in which the district's decision
on whether to grant a variance will permit a particular building
to be constructed,

In example {a), Director MacPhail haa no known connect-
tion with the project, although McPhail’s, Inc. later may bid
on or supply to the project certaln materiala. ©On these facts
alone, we cannot fiud a reasonably foreseeable financial effect
on McPhall's. McPhailts has numerous competitors in each pro-
duct it sells, except ready-mix concrete (for which there are
three major competitors). The situation is unlike that of
United States v, Misaissippi Valley Generating Company. supra,
whetre "there wae a substantial probability that, because of its

3/

“Justice Harlan, dissenting in Mississippl valley, supre,
reasened that the "probability™ of First Boston's sharing in the
venture because of its reputation, derived from the financing of
pimiiar projects, was not encugh to produce in Wenzell a prohi-
bited interest in the negotiations.

Whether or not a prohibited interest exista must be
determined as of the period during which an individoal

is acting For the Government. And when the asgerted
interest arises "indirectiy" by way af a subcontract,

its exlstence can, in my cpilnion, only be found in some
commitment, arrangement, or understanding obtaining at
that time between the prime contractor and subcontractor.

364 ©.S%. at 569. aAccord, Escondido
tumber Co., v, Baldwin, 2 Cal.App. &06 (1%06}.

4/

“See People v. Doysher, 2 cal.2d 141 (1934); People v.
Darby, 114 cal.app.2d 412 (1952): Stockton Plumbing and Supply
Co. v. Wheeler, &8 Cal.App. 5%2 (1324},
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prior experience in the area of private power financing,
First Boston would be hired to secure the financing....”
3ed U.5. at 555. Therefore, a materlal financial effect
wpon McPhail's, Inc. is not reascnably foreseeable and
birector MacPhall's participation in the decipion whether
to grant a variance is not prohibited.

In example (b}, McPhail's is preparing or has mada
a bld to supply one or more of ity products, but no award has
yet been made. 1t le poasible, of course, that there could
be special clircumstances present which would indicate that
there is only s remote likelihood of McPhall's being awarded
a supply contract, For example, McPhail's might have a reason
for making a bid even though it is clear the contract will be
awarded elsewhere. Under such circumstances, no financial
effect on McPhail’s would be reasonably foreseeable and Director
MacPhail would not be disqualified from participation in the
variance decigion.

As a general rule, howsver, when the bid 1s made with
a serious hope that the contract will he awarded to McPhail's,
we think a financial effect on McFhall's is reasonably foramee-
able even if there ia substantial competition. The ctatute
requlres foreseeability, not certainty. Furthermore, the fact
that a meriously competitive bid on the project is being pre-
pared or has been made la likely to focus the attentlon of the
birector on the fact that he may benefit I{f a variance is
granted. The ultimate teat is whether the element of fore-
peeability, together with the other elements discussed earlier,
i8 present to the point that the officlal's "unqualified devotion
to his public duty" might be impaired. People v. Darby, 114 Cal.
App.2d 412, #1313 (1952}, Under the clrcumstances described in
example (b), we conclude that the financial effect on McPhail's
{8 reascnably foreseeable and that Director MacPhail, therefore,
must not vote or participate in the varisnce decision.

In example (c), we are told that a contractor who is
& regular customer of McPhall's and who normally buys principally
or only from McPhaii's, is preparing to bid on or has bid on
the project and, 1f awarded the contract, probably will purchase
pome of McPhail's products for the jok. In example (4}, we
are told that such a contractor already has been awarded the
contract but hags not yet purchased or agreed to purchase any of
MePhalil*s products for the project.

There is a significant diffcrence hetween the two
pituations. In example (d}, although there is no certainty
that McPhail's will receive business, there is a high proba-
bility that it will since the contractor who has been awarded
the contract is a regular customer. Although there is no
agreement, express or implled, cf. Poople v, Deysher, 2 Cal.2d
141 (1934), between McPhall's and the contractor, there is,
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without question, a sufficlent likelihood that McPhail's
will receive business to make the financial effect on Director
MacPhail "reasonably foreseeable.”

In example [c}, on the othar hand, an extra degree
of remoteness is added to the foreaeeability of the finapcial
effect by reason of the fact that the contractor has not yet
been awarded the contract, but merely has entered a bid or
is preparing to do so. McPhail's will henefit only if the
contractor's bid is successful and the contractor follows
its normal practice of purchasihg fromr McPhail's.

In the case of a contractor who In the past has pur-
chaped oply from McPhail's, Inc., it is reasonably foreeeable
that Director MacPhail's decision could have a material finan-
cial effect upon McPhall's, Inc. However, where the contractor-
applicant purchases from wvendors other than McPhail's, Inc. we
cannot conclude that a financial effect on McPhall's is reason-
ably foreseecable. Nevertheless, if in this latter examplie there
are factes indicating that the contractor's bid ia likely to be
succeasful, the financlal effect would be reasocnably foraseeabla
since the situation then becomes enalogous to example (d). In
the last analysis, what is reascnably foreseeable must depend
or the facts and circumstances of each specific situation.

We turn next to consilderation of whether Directoras
MacPhail and Llovyd may participate in discuseions concerning
1ifting the moratorium and whether they may vote on this issua.
It is not questioned that bullding activity within the MMWD would
increase as & result of a decision to lift the moratorium, Thia
increase in building activity would provide significant oppor-
tunities for McPhail's to increase its sales within the MMWD.
Moreover, the likely financlal effect on McPFhail's, Inc. would
be both material and reasonably foreseeable. The only substan-
tial question presented with respect to bDirector MacPhail is
whether the financial effect on McPhail's resulting from 1ifg-
ing the moratorium would be "distinguishable from the effect
on the public generally." Section 87103,

Generally, the declslon on 1lifting the moratorium will
have a financlal effect upon a host of interesta within the
MMWD in the sense that most business ertities, investments in
real property, and thus sgurces of income, will be affected.
The financial effect, howaver, of the decision upen McPhail's,
and, therefore, upon the financial interest of Director MacPhail,
are distinguishable from the financial effect of the decisioen
on business entities, investmants in real property and sources
of income within the district ib general.

Presently, McPhatl's supplies approximacely 33-1/3

percent of all ready-mix concrete, approximately 25 percent
of all hullding materials, approximately 20 percent of all
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major appliances, and over 50 percent of the bottled gas
marketed within the MMWD. Thus, 1t jis clear that the fore-
secable financial impact upon McPhail's, Inc, of a decision

to permit, in effect,an increase in building activity within
the county differs demonstrably from the decision's financial
impact upon wvirtually all cother husiness entities and persons
within the MMWD, Business entitlea and petrsons in the district
may benefit in a general way since some property values may
increase, retail sales may lncrease or employment and invest-
ment opportunities may increase. McPhail's, Inc., however, ism
in a peosition to realize immediate, substantial and specific
financial gaing &5 a result of renewed bullding activity.

Accordingly, we conclude, bamed on the facts presented,
that Director MacPhall's financial intereats in McPhall's, Inc.
would be materially affected by a decislon to lift the morstorlum
and that the fipanclal effect of such a decision upon McPhail's
would be distinguishable from its effect on the public generally.
It follows that Director MacPhail may not participate in the
decision or the dlscuselons preceding the decision to lift the
moratorium,

Director Lloyd hap an interest in a source of lncome
of $250 or more {Section B7103(c)) in that she has & community
property interest in her husband's salary from bDinwiddie Con-
struction Company. See Section B2030(a). The lifting of the

 moratorium would make it possible for large projects of the

type in which Dinwiddie specializes to be construgted in the
MMWD. If Dinwiddie, in fact, were to win the contract to con-
struct such a project, it could be concluded that the lifting
of the moratorium had a financial effect on binwiddie.3/ How-
aver, the likelihood of such an occurrence in the near future
does nol seem high aince Dinwiddie has constructed only one
project in the MMWD in the past ten years. Furthermore, auch
a financial effect would not necessarily be "material.® Ewven
a substantial project within the MMWD might constitute a small
percentage of Dinwiddia's total revenues and have little impact
on Dinwiddie's profits or net asset walue. WNor would any benefit
to pinwiddie necessarily bear any relation to Director Lloyd's
income from Dinwiddie, a factor we belleve may be considered in
determining whether there may ke a material financial effect on
a source of income., We are told that Director Lloyd's husband
works and will work through 1978 on a project located outside
the MMWD. He is pald on a straight salary basls and his compen-
sation would not be affpcted by Dinwiddie's cbtaining or failing

5/

“Such a conclusion would not be inevitable, however,
pince 1t is possible that a developer who ia unable to huild
in the District because of the moratorium would build elsewhere
in the S5an Franciacvo Bay Arewa, and that Dinwiddie's chances of
winning the contract would be no different.
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to obtaln new contracts in the MMWD,

{inder the foregoing circumstances, although it is
concelvable that lifting the moratorlum will have a material
financial effect on Director Lloyd's source of income, we
do not believe such an effect is reascnably foresecable.
Accordingly, Director Lloyd ls under no restrictions with
respect to voting or otherwlse participating Iin the decision.

Approved by the Commission on December 4, 1975.
Cconcurring: Brosnahan, Carpenter, Lowenstein and Miller.
rcommissioner Waters was ahsent.

niel H. Lowenstein
Chalrman
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CONFLICT UF INTEREST CUDES: THEU: PURPUSE AND PREPARATIUN

This document has been prepared by the Contlicts of Interest

Pivision of the Fair Political Pracbtices Uommisgsion. It is desioned

to assist agencies which must deoveiop Conflict of Interest Codes.

CONFLICT OF INTEREST CODES: TIHETIR PURPOSL Alilb PREPARATION

I. Introduction

The Political Reform Act of 1974 requires cach state and local
agency to adopt a Conflict of Intercst Code.: The purposes of thoe
Codes are to provide reasonable assurance that all foreseecableoe
potential conflicts of interest of public officials will be dis-
closed and prevented and to provide specific guidance to publio
officials and employecs of their obligation to avoid conflicts of
interest and to disclosce appropriate financial intorests.

The Political Reform Act imposes specific disclosure roquire-
ments on many state ana local ofticials., Nowever, the Act permits
other individual agencies and their officors and emplovees to
design Codes suited to their own functiens and authority. Accord-
ingly, the disclosure and disqualification provisions of each Code
should be particularly applicable to b agency and its cmployees.,
The Codes, once adopted by the agencies, must be roviewed by a codo
roeviewing body to assure their conformity with the Htandurds.man-
daoted by the Act. An agency located salaly within a single county,

other than a city osgency, will have its Code reviewed hy the county
board of supcrvisors. A city aqonoy Code is reviewed by the city
council. Codes ot stale agencios, o v counclls, county boards of

supervisors, and local agencices with jurisdiotion in more than ono

‘county are reviewed by the State railr Political Practices
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II. Designation of Officials and Employees

Any perscn who holds a position which entails the making or
participation in the making of governmental decisions which may
foreseeably have a material effect on any financial interest shall
be a "designated employee" or "designated official" under the
Codes. The Commission has defined "participation in the making

of governmental decisiong" in the following terms:

"{c} A public official or designated employee participates
in the making of a governmental decision when, acting within
the authority of his or her position, he or she:
(1) HNegotiates, without significant substantive review,
with a governmental entity or private person regarding.
the decision; or
(2) Advises or makes recommendations to the decision-
maker, either directly or without significant interven-
ing substantive review, by:
{A) Conducting research or making any investigation
which requires the exercise of judgment on the part
of the cfficial or designated employee and the pur-
pose of which is to influence the decision; or,
{B) Preparing or presenting any report, anélySLS,
or opinion, orally or in writing, which requires
the exercise of judgment con the part of the official
or designated employee and the purpose of which is

to influence the decigion.
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(d)

Making or participating in the making of a governmental

decision shall neot include:

{1} Actions of public cfficials which are solely minis-~
terial, secretarial, manual or clerical;

(2) Appearances by a public official as a member of

the gencral puablic before an agency in the course of its
prescribed dovernmental function to represent himself or
herself on matters related sclely to his or her personal
interests; or .

(3) Actions by public officials, employees, or cmployee
representatives relating to their compensation or the
terms or conditions of their employment or contract."

~=2 Cal. Adm. Code §§18700(c), (d)

Each agency or department of an agency must determine the

relevant duties of individual officers and employees. The following

kinds of questions present a starting point in making this determina-

tion:

3.

In what way does the function of your department or agency
affect private financial interests?

What positions in your department are entirely minigterial,
manual, sccretarial, or clerical?

What positions entail the making of governmental decisionsi
What positions in ycur department are staffed by persons
who participate in the making of decisions which may affect

private financial interests?
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The discussion of the organization and designation of positions
for the hypothetical "Ojai Labor Practices Commission", beginning on

Page Ten, may be helplful.

II1X. Disclosure and Disqualification Requirements

The Conflict of Interest Code must rvequire that each designated

employee file an initial statement, an annual statement, and a leav-

ing office statement disclosing reportable financial interests. The

Act identifies reportable financial interesﬁs, generally, as invest-
ments, interests in real property, and income. Income may not be
made reportable on an initial statement. A particular financial
interest must be made reportable by a Code if the interest may
foreseeably be affccted materially by any decision made or parti-

cipated in by a person holding a designated position.

The Act reguires that each Conflict of Interest Code set forth

the specific circumstances under which designated officials or

employees must disqualify themselves from making or participating
in the making of decisions which foreseeably may materially affect

any of their financial interests. This sgpecificity requirement may

be gsatisfied in any of three ways. Under the first alterna:ive.
the agency may adopt a disqualification provision referring to
disqualifying interests established in Government Code §87103, as

follows:

-

Any designated employee must disqualify himself or herself
from making or participating in the making of any decisions
which will foreseeably have a material financial effect,
distinguishable from its effect on the public generally, on
any economic interest, as defined in Government Code §87103.
No designated employee shall be prevented from making or par-
ticipating in the making of any decision to the extent his

or her participation is legally required for the decision
to be made.
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Another means of satisfying the specificity reguirement may
be to require disqualification of an official only where one of

his or her reportable financial interests may be materially finan-

cially affected by a decision., This is the methodology adopted in
the Code for the hypothetical "0Ojai Labor Practices Commission®,
which follows on Page Ten. However, any agency adopting or any
agency reviewing Codes adhering to this method of compelling dis-
qualification should be aware that reportable financial interests

must include, "Any business entity in which the public official is

a director, officer, partner, trustee, employee, or holds any posi-

tion of management", in addition to investments, interests in real

property and income.

A third alternative would base disqualification upon what is
disclosed, except that the disgualification section would have a
specific reference to management positions, as follows:

A designated employes must disqualify himself or herself
from making or participating in the making of any deci-~
sions which will foreseeably have a material financial
effect, distinguishable from ity effect on the public
generally, on any reportable economic interest {(except
gifts of less than $250} or upon any business entity in
which the designated employee holds a position of man-
agement or is a director, officer, partner, trustee, oOr
employee. No member shall he prevented from making or
participating in the making ©f any decision to the extent
his or her participation is legally required for the degi-
sion to be made.

Under this alternative, of course, no management positions would
have to be disclosed. For those agencies desiring as much speci-
ficity as possible in disqualification, while at the same time
reducing the intrusion into the private afifairs of agency employees
and reducing possible confusion in filing regquirements for manage-

ment positions, alternative threc appears to provide the hest

solution.
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Iv. Extent of Disclosure

The amount of disclosure regquired of any employee in a Conflict
of Interest Code is based upon tﬁe responsibilities and resultant
capacity to materially affect a ﬁ}nancial interest of the employee
occupying the designated position. For example, a person involved
sBolely in acguisition of heavy equipment on behalf of his or her
agency may be required to disclose interests in heavy equipment
dealers and/or manufacturers, but would not be required to disclose
interests in real property. In addition, d;sclosure 1n most cair-
cumstances may be limited to financial interests in the jurisdic-~
tion, and/or financial interests doing business or planning to do
business in the jurisdiction, or having done business within the
jurisdiction at any time during the two years prior %o the time a

statement is required to be filed under the Code.
3

A method for providing these distinctions, while zasing the
administrative burden, ig to establish a disclosure schedule. Such
a schedule would list various categories of disclosure. Each des-
ignated position would then be related to a particular disclosure
category or categories. For example, an agency might establish

the following categories:

1. Persons in this category shall disclose all interests in
real property within the jurisdiction.
- 2. Persons in this category shall disclose all investments
in business entities and all sources of income owning real

property within the jurisdiction.
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3. Persons in this category shall disclose all investments
in business entities in the construction or building
industry within the juriaﬂiction.

4. Perasons in this category shall disclose all investments
in business entities and sources of income contracting

with, or selling to, the agency.

Applying the above categories to particular designated officials,
it might be concluded that a planner would fall within Categories 1
and 2, whereas a building inspector would fall within Category 3.
The disclosure categories of the hypothetical "0jai Labor Practices

Commisgion" provide further guidance.

It should be remembered that digclosure is related to interests

which foreseeably may be affected materially by the official's deci-

sion. This does not mean every interest which conceivably could be

affected, but rather those which foreseeably may be.

V. Manner of Disclosure

The Codes should establish a manner of disclosure similar to
the provisions of the Act. 1In summary, these provisions require
that if an interest is reportable, certain limited information
shall be provided on a form supplied by the agency (See hppendik
for a model statement of economic interests form approved by the
Fair Political Practices Commission). The specific financial value
of'thé interest need not be reported, rather its value must be

reported within certain limits: “under $10,000", "between $10,000

and $100,000", and "over $1Q0,000".
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Disclosure statements must ke executed under penalty of perijury
and must be filed with the cofficial’s agency. 1In the case of state-
mente filed by the head of the agency, a member of a board or commis-
sion not under a department of state government or not under the jur-
isdiction of a local legislative body, and a person who files a fin-
ancial disclosure report pursuant to Article 2 {commencing with
§B7200) of Chapter 7, the agency =shall make and retain a copy and
forward the original to the code reviewing body. Thirty days after

the effective date of a Code, the initial staitements of designated

officials must be filed. In addition, ten days before a person

assumes a designated position, the person must file an initial state-

ment for the position, (The initial statements may not require the

disclosure of income by the designated official.) Thereafter, an

annual statement must be filed disclosing investments, interests in

real property, and income received over the period, and upon termin-

ation cof employment, a leaving office statement must be filed.

Vi. Adoption of a Code

Once the agency has determined the general language of its
Code, which employees should be designated, and what disclosure
will be required of each designated employee, it is necessary for
the agency to hold a hearing which gives officers, employeeé,
members and consultants of the agency and residents of the juris-
diction notice and the opportunity to present their views and to
suggest modifications to the Code. In the case of state agenciles,
this hearing must comport with the requirements of the California

Administrative Provedure Act.
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The proposed Code must then be submitted to the code reviewing
body pursuant to a deadline established for the receipt of the Code.
Within ninety days of receipt of the Code, the code reviewing body
musat act to approve the Code, as submitted, revise and approve the

Code, or return the Code to the agency for revision and resubmission.

If any agency fails to submit a proposed Code by any deadline
established, the code reviewing body may issue an appropriate order

including adoption of a Code for the agency.

VIi. Effective Date of a Code

Conflict of Interest Codes shall become effective thirty days
after the date of approval by the code reviewing body, or in the
case of gtate agencies, thirty days after the Code is filed in the

Office of the Secretary of State.
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INSTRUCTION MANUAL FOR STATEMENT OF ECONOMIC INTERESTS — FORM 720

These instructions are intended to assist the following persons to comply with the financial disclosure
requirements of the Political Reform Act {Government Code 3§ 81000 et seq.):

—  Candidates
—  Newly<lected officeholders who were non-incumbent candidates

- Appointees who have not yet assumed office.

WHAT IS A STATEMENT OF ECONOMIC INTERESTS?

A Statement of Economic Interests is a form, available for inspection by the public, which discloses certain
financial interests.

Form 720 is for candidates, newly-elected officelioiders who were non-ncumbent candidates and
appointees who have not yet assumed office, all of whom must disclose their investments and interests in
real property. .

WHO MUST FILE STATEMENTS?

State Offices — Governor

Lieutenant Governor

Attorney General

Controller

Secretary of State

Treasuser

Superintendent of Public Instruction

Member of the Legislature

Member of the State Board of Equalization

Member of the Public Utilities Commission

Member of the State Energy Resources Conservation
and Development Commission

Member of the State or Regional Coastal Zone
Conservation Commission

Member of the Fair Political Practices Commission

County Offices — Member of the Board of Supervisors
Chief Administrative Officer

City Offices - Mayor
Member of the City Council
City Manager
WHEN MUST STATEMENTS BE FILED?
Candidate — At the time of filing your declaration of candidacy.

Newly-elected officeholder who was a non-incumbent candidate — Within 30 days after the date your term
begins.

Appointee who has not yet assumed office -- At least 10 days before you take office.



WHAT FINANCIAL INTERESTS MUST BE REPORTED?
Candidate — Investments and interests in real property held as of the date of filing.

Newly-elected officeholder who was a non-incumbent candidate — Investments and interests in real
property hetd as of the date of filing.

Appointee who has not yer assumed office — Investmentis and interests in real property held as of the date
of filing.

WHERE MUST STATEMENTS BE FILED?

State Office — With your agency {e.g., Senators file with the Secretary of the Senate; the Treasurer files
with the Treasurer’s Office). I you are a candidate for state office, you may file your Statement at the time
of filing your declaration of candidacy with the county clerk or registrar of voters who will forward your
Statement to the appropriate agency.

County Office — With your county cletk.
City Office — With your city clerk.

HOW TO COMPLETE FORM 720

SCHEDULE 720-A
INVESTMENTS OVER $1,000

You must report each of your investments (any financial interest in or security issued by a business entity,
including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and
any parinership or other ownership interest) valued over $1,000 if the business entity or any parent,
subsidiary or otherwise related business entity owns real property in your jurisdiction® or does business,
plans to do business or has done business in the past two years in your jurisdiction.

Any investments held by your spouse or dependent children must be reported as though held by you
personally.

In addition, if you or your spouse owns directly, indirectly or beneficially a 10 per cent or greater interest
in a business entity or trust which holds investments in other business entities which do business, plan to
do business or have done business in the last two years in your jurisdiction, you must report your pro rata
share of such investments if your share is worth over $1,000.

EXAMPLE: You own 20 per cent of the common stock of X Corporation which neither
does business, plans 1o do business nor has done business in the last two years in your
jurisdiction. X Corporation holds an investment in Y Corporation worth $10,000. Y
Corporation does business in your jurisdiction. Your pro rata share of the investmentin Y
Corporation is worth $2,00D. Since you have an ownership interest of 10 per cent or greater
in X Corporation, and since your pro rata share of the investment in Y Corporation is worth
over $1,000, you must report a $2,000 investment in Y Corporation as though you owned it

dnrectly

*+Jurisdiction” means the state if you are 8 stete candidate, newly-elected state officehoider who was a non-incumbent
candidste or sppointes who has not yet assumed a state office, or the city or county if you are a locat candidate,
newly-glected locsl officehgider who was a non-incumbent cendidate or appointee who has not yet assumed a local offica.
However, real property outside the city or county is deemed to be within the jurisdiction if it is located within two miles of
the boundary or within two miles 5f any fand ownad or used by the city or county.



EXCEPTIONS: You need aof list the ful!owing types of financial interests as investments:
- Time or demand deposits in financia! institutions (e.g., bank accounts, savings accounts).
- Shares in a credit union.

Insurance policies.

l

—  Bonds and other debt instruments issued by any government agency.
For each reportable investment you must report the following information:
—  Nature of the investment (e.g., common stock, partnership interest).
—~  Name of the business entity and a general description of the business activity.

- Vatue of your investment. Fot purposes of determining whether or not the value of an
investment exceeds $1,000, $10,000 or $100,000, you should only consider the value of the
dsset as of the filing date.

SAMPLE, SCHEDULE 720-A

At the time of filing her declaration of candidacy, Jane Smith, a candidate for counly supervisor, owned
stock valued at $2,000 in XYZ Corporation which was doing business in her county. In addition, her
husband held a 20 per cent benelicial interest in a trust account which owned stock worth $15,000 in
Petrol Products, inc., which was doing business in her county. Since the pro rata share of Smith’s husband
in Petrol Products, Inc., is worth $3,000, Smith must report the investment as though held by her
personally. Schedule 720-A should be completed as follows:

XYZ Corporation - Check One
Yasiig o Sompaiyl et ] Value does not exceed $10,000
Common Stock '
(atire ot Tterasts, 6.4 ., tommion stock, pir't'ri‘e'r's}il’é'l'rili:'r'is't'.'i'ﬁ:'.‘}'"""""'"'"'""j £ ::é::degﬁggg&“'m but daes not
Mdnltilfacturers Widgets {1 Value exceeds $100,000
Check One
[RBTHE orczﬁtl’l;alll’roducts L D3 Value does not excesd $10,000
Common Stock [ 1 WValue exceeds $10,000 but does not
nalGre of TnTarests, 6.0 , Common sTuck, partreribiia Tateresy, stcy 777 exceed $100,000
Produces Petroleum Product-; [ ] Value exceeds $100.000

SCHEDULE 720-8
INTERESTS IN REAL PROPERTY OVER $1,000

You must report each interest in real property {including any leasehold, beneficial or ownership interest or
an option to acquire such an interest in real property) located in your jurisdiction® if the fair market value
of your interest is more than $1,000.

. *Jurisdiction’”” means the stete if you are a state candidate, newly-elected state officeholder who was a non-incumbent
candidate or appointee who has not yet assumed a state office, or the city or county if you are a local candidate,
newly-giected tocal officebolder who was 8 non-incumbent candidate or appoiniee who has not yet assumed a iocal office.
However, real property outside the city or county is deemed to be within the jurisdiction if it is located within twoa miles of
the boundary or within two mites of any fand owned or used by the city or county,



Any interests in real property held by your spouse or dependent children must be reported as though held

by you personally.

In addition, if you or your spouse owns direcily, indirectly or beneficially a 10 per cent or greater interest
in any business entity or trust which holds real property in your jurisdiction, you must report your pro rata
share of the interest if your share is worth over $1,000.

EXAMPLE: Your spouse inherited a one-fifth interest in the XYZ Trust. The trust owns an
80 per cent interest in Parcel A, a commercial property in downtown Chicago, worth $3
million; a 10 per cent interest in Parcel B, which is located in your jurisdiction and worth
$20,000; and a 100 per cent interest in Parcel C, which is located within your jurisdiction
and worth $10,000. You need not report the interest in Parcel A because it is not located
within your jurisdiction. You need not report the interest in Parcel B because the value of
the trust’s interest is $2,000, and your pro rata share is one-fifth, or $400, which is below
the $1,000 threshold. You must report Parcel C because the value of the trust’s interest is
$10,000, and your pro rata share is onefifth, or $2,000, which exceeds the $1,000

threshoid.

For each reportable interest in real property you must show the following:

Street address or precise location. You must state the street address or the lot number and
subdivision of the real property. If there is no street address or subdivision, you must indicate the
approximate location of the property and cite the book and page number at which the deed to
your property is recorded in the County Recorder’s office.

- Nature of your interest (c.g., ownership, option).

Value of your interest. To determine the value of your interest, you should only consider your
equity interest. For example, if you own property worth $25.000 in which you have an $8,000
equity (with $17,000 still owed to the mortgager), your reportable interest is $8,000. You need
not indicate the value of real property which is used principally as your residence.

SAMPLE, SCHEDULE 7208

You own your home in Mudville which is in your jurisdiction and own an equity interest in an undeveloped
lot, also in your jurisdiction worth $6,000. Schedule 720-B should be completed as follows:

212 First Street, Mudviile

(Sireet Address or Precise Location of Propariy)

{Naturs of Interest, en., Equily, Gplion)

Check One
Value does not exceed $10,000-
Value exceeds $10,000 but does not
exceed $100,000
Value exceeds $100,000
Property is usad principally as my residence

Lot 207, Greenlakes Subdivision, Mudville

Equity

ﬁ‘laturu ol lntug!t,-;._g., Equity, D&Inni

Check Cne
Value does not #xceed $10,000

Vaiue exceeds $10,000 but does not
exceed $100,000

Vatue exceeds $100,000




SCHEDULE 720-C

INVESTMENTS AND INTERESTS IN REAL PROPERTY
HELD BY BUSINESS ENTITIES YOU CONTROL

If you, your spouse or dependent children hold an ownership intcrest of 50 per cent or more of a business
entity listed on Schedule 720-A, you must report all investments of that entity worth over 31,000 in
business entities which do business, plan to do business or have done business in the last two years in your
jutisdiction, and all interests in real property worth over $1,000 held by that entity within your
jurisdiction.® A separate Schedule 720-C must be completed for each business entity,

For each investment held by such a business entity you must disclose the name. the nature of the
investment, a general description of the business activity and the value on the date of filing.

For real property within your jurisdiction held by such a bﬁsinem entity, you must disclose the street
address or precise location, the nature of the interest held and the value on the date of filing.

SAMPLE, SCHEDULE 720-C

Smith and Black, the insurance firm in which you have a 50 per cent*interest, owns real property in your
jurisdiction valued at $75,000 on which its office is located and stock valued at $12,000 in Mutual of
Idaho, an insurance company doing business in your jurisdiction. Schedule 720-C should be completed as

follows:

Neme of Business Entity Smith and Black
INVESTMENTS HELD 8Y BUSINESS ENTITY
x

Mutual of ldaho 1 va Check Une $
'('ﬂ&i;'a"'Ea‘r_“'é'.";i',""""'"“""""""""'-""'""'7--‘-"""""-.A---_""""“--- { aue doﬁ not exmad 10;009

Common Stock L {X  Value exceeds $10,000 but does not
(Natare of Tnvesiment, .0, Common Stack, Parimership Intarest, sted exceed $100,000

Insurance .
fianarai iaseriphion of Batiness Retiaity] 7T e [ 1 Value excoeds $100,000
INTERESTS IN REAL PROPERTY HELD BY BUSINESS ENTITY

Check One

[ 10 Main Street, Mudvilie i ] Value does not exceed $10,000
{5traet Address or Pracise Lacatdon of Propertyy X Value exceeds $10,000 but does not

Bquity excaed $100,000
{Naiure of interest, o, Equity, Opfioni " e e e | 1 Value excaeds $100,000

* Jurisdiction’’ means the state if you are a state candidate, newly-elected state officeholder who was a non-incumbent

_candidate or appointee who has not yet assumed a state office, or the city or county if you are a local candidate,
newly-elected Jocal officeholder who was a non-incumbent candidate or appointes who has not yet assumed a local office,
However, real property outside the city or county Is deemad to be within the jurisdiction if it is located within two miles of
the boundary or within two miles of any land owned or used by the city or county.



FORM 720

Statement of Economic Interests
{Government Code Sections B7200 et seq.)

This form is for candidates, newly-slected officeholders who wers

non-incumbent candidates and appointees who have not yet ‘i,
assumad office.

See “Instruction Manual for Statement of Economic interests — Form 720.*

1. Name:
2. Address:
3. Office:
{1280l [ ] Countyof -1 1 Cityof

4, Check the appropriate box:
{ 1 1am acandidate for the above-named office. (File with your declaration of candidacy.)

{ 1 I have been elected to the above-named office and assumed office on

{File within 30 days of assuming office.) {Date)
[ 1 1 wasappointed to the above-named office and will assume office on
[Bate)

replacing {File at least 10 days before assuming office.)
{Mame) +
VERIFICATION
i understand that investments or interests in real property owned by my sﬁouse or dependent child in
which they have an interest of greater than $1,000 must be reported, and | have included all such

investments or interests in real property in this statement.

| declare under penalty of perjury that | have used ail reasonable diligence in preparing this statement and
to the best of my knowledge it is true and complete.

Executed on L9 at , California.

(SIGNATURE)

Nota to filing ofticers: Make and retain copies af all statements filed with you and forward the originals within five days of
thair receipt to: The Fair Political Practices Commission, Attention Conflicts of Intarest Division, P.G, Box 807, Sacramento,
Calitornia 95804,

1/76 Fair Political Practices Comnmission



SCHEDULE 720-A
investments

(Government Code Sections 82034 & 87206)

See "Instruction Manual for Statement of Economic Interests — Form 720,"” Pages 2 and 3.

Check One
Value does not excaed $10,000

Value exceeds $10,000 but doss not
axceed $100,000

___________________________________________________________________________________________________ [ ] Valueexceeds $100,000
{QGensral Descripilon of Business Activily)

Check One
i B Y Value does not exceed $10,000
[Naima of l::nmp'tmfi o

' [ 1 Value exceads $10,000 but does not

(Riature of interests, 4., Commen Siotk, Partnerchip inisvest, sic] 777 exceed 100,000
................................................................................................... | ] Value exceeds $100,000
{Genaral Dascriplion of Business Activity)

Check One
--------------------------------------------------------------------------------------------------- [ ] Value does not exceed $10,000

{Mama of Company)

(N-ature of lntmes_Is .a 4., Common Stock Par!narshlp inlurlrst etc )

Value exceeds $10,000 but does not
exceed $100,000

Value exceeds $100,000

Check One
Vzlue does not exceed $10,000

Value exceeds $10,000 but does not
exceed $100,000

-------------------------------------------------------------------------------------------------- { |1 Value exceeds $100,000
{General Descriptlon of Business Acltivily)
Chack One
-------------------------------------------------------------------------------------------------- [ 1 Value does not exceed $10,000
{(Nama of Companv)
) ) | [ 1 Value exceeds $10,000 but does not
{Natura of Interests, e.9., Common Stack, Parinership Inlsrest, stc.] exceed $100,000
-------------------------------------------------------------------------------- crvamrreeeee- 4 [ ] Value exceeds $1090,000
{Ganeral Cescription of Business Activity)
Check One
---------------------------------------------------------------------------------------------------- Il 1 Value does not exceed $10,000
tName o Company)
L [ 1 Value exceeds $10,000 but does not
{Mature of Interests, .., Common Stock, Partaership Interest, stc.) exceed $100,000
erarenn T T LTRTE RN [ | Value exceeds $100,000
(Gunaral Dﬂcrlpllon ot Buslnuss A:tivlly] _
Check One
L eramereeemoeeseeeemawmseemseeoesesoasemsnseesoessesoesinsssssoesekreceesrtesssriseotearonzenas [ 1T WVatue does not exceed $10,000
{Name of Campiny)
L [ 1 Valug exceeds $10,000 but does not
{Nature ol‘ lnllr;s.t-s—,‘n..-g “t“.';r-r;;\:l’c;n stocl;‘;;;i;l;r-shlp Inluusl .etc } B sxceed 5100,@
- cmrmcmmeeaime e eneeeneemeeeeeeeea-] [ ) Value exceeds $100,000

{Gmnral Dcsr.ripﬂon of Buslnass Actwlly]

£ I Fole Dalisinad Hunmtinne ormesiceine



SCHEDULE 720-B

interests in Real Property
{Government Code Sections 82033 & 87206)

See “Instruction Manual for Statement of Economic Interests - Form 720,” Pages 3 and 4.

iStrast Address or Precivs Location of Bropertyy

{Maiure of interést, o, Equity, Opfionj T

Check One
Value does not exceed $10,000

Value exceeds $10,000 but does not
excesd $100,000

Value exceeds $100,000

Property is used principally as my
dence

{Sirest Address or Precise Location af Proparty|

TNaturs of Interest, w5, Equity, Optiony

Check One
Value does not exceed $10,000

Value excesds $10,000 but does not
exceed $100,000

Value exceeds $100,000

{Street Address or Preciss Locstion of Property)

{Msture of interast, a.9., Equity, optiom) 7

[l

i1l

Check One
Walue does not excesd $10,000

Value exceeds $10,000 tut does not
exceed $100,000

Value exceeds $100,000

{Sirest Address or Preciss Locatlon of Property) |

(Nature of Interest, 8.0., Equity, Option) T

{1
{1

{1

Check One
Value does not exceed $10,000

Value exceeds $10,000 but does not
exceed $100,000

Vaiue excesds $100,000

(Sirest Address of Preciss Location of Property) |

{Nature of Interest, n.9., Equity, Optiony T

(1
[1

L]

“Check One
Value dees not exceed $10,000

Value axceeds $10,000 but does not
exceed $100,000

Valua exceeds $100,000

{Street Addrets or Precise Location of Property) ]

{Naturs of Interest, 8.g., Equity, Oplion) 77

[]
[l

Check One
Value does not exceed $10,000

Value excesds $10,000 but does not
exceed $100,000

Value exceeds $100,000

(Streed Address or Pracise Location af Propertyl ]

(Nature of Interest, e.g., Equily, Option) T

{1
{1

[

Check One
Value does not exceed $10,000

Value exceads $10,000 but doas not
oxceed $100,000

Value exceeds $100,000
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SCHEDULE 720-C

Investments & Interests in Real Property
Held by Business Entity You Control
{Government Code Sections 82033, 82034 & 87206}

See “Instruction Manual for Statement of Economic Interests — Form 720, Pages 4 and 5.

Namie OF BUsIness Bty e e

INVESTMENTS HELD BY BUSINESS ENTITY

T B ComRpEAYS T e e e
iMaturs of invasimeant, a.g., Eommacn Stock, Partnership Interest, eticy |

{General Description of Business Activityt ]

(1!
{1

Check One
Value doas not exceed $10,000

Value excesds $10,000 but does not
excead $100,000

Value exceads $100,000

[Mature of investmanl, a.9., Common Stock, Parinecship Interest, stc.)

{Genera) Osscription of Business Activityl T

Check One
Value does not excesd $10,000

Value exceeds $10,000 but doss not
exceed $100,000

Vatue exceeds $100,000

iﬁi;ﬁ;af‘é;;ﬁ;'.a;i__.-.-........__.....-............_.......-...-._..........u.“....--......

(Nature of Invasimant, 8.9., Comman Stock, Partnership Interest, sted |

[
[}

Check One
Value does notexoeed $10,000

Value exceads $10,000 but does not
exceed $100,000

iGiaeral Deicristion oF Business Aifaicyy g L] Vialue exceeds $100,000
Attach additional information on appropriately labeled continuation sheets
INTERESTS IN REAL PROPERTY HELD BY BUSINESS ENTITY

Chack One

(Sireut Addrais or Breciss Location of Broperty) T

....................................................................................................

(Naturs of Interesi, a.g., EquHy, Optich)

[]
i}l

[}

Value does not exceed $10,000

Value exceeds $10,000 but does not
exceed $100,000

Value exceeds $100,000

{Stvesl Address of Precise Lacation of Property) 7

Check One
Value does not exceed $10,000

Value exceeds $10,000 but does not
exceed $100,000

Vatue exceeds $100,000

{Strest Addrass or Precise Location of Propsrty)

{Nature 6F interesi, e, Equity, Gpliony T e

[]
[}

Check One
Value does not excesd $10,000

Value exceeds $10,000 but does not
exceed $100,000

Vatue sxceeds $100,000

Attach additionaf information on appropriately labeled continustion sheets,
TSR Fair Pnlitinral Practicas (Cosimission "



PRELIMINARY

STAFF DRAFT

CALTFURRIA LAW REVISION COMMISSION

CUNFLICT UF INTFREST CUDE
CHAPTER 1. GENERAL PROVISIONS

-§10. Introduction and purpose

10. The Confllct of Interest Code of the California Law Revision Com-
‘mlssién. has been prepared and adopted pursuant to Article 3 {commencing
with Qovermment Code Section 87300) of Chapter 7 of the Political Reform

“Act of 197k,

§ 11. Other provisions applicable

11. In addition to the provisions of this code:

- (a) All desigmated persons are subject to the provisions of Government
Code Section 87100 which, in effect, provides as follows: No public official
at any level of state or local government shall make, participate in making
or in any way éttempt to use his official pesiticn to influence & governmental
declsion in which he knows or has reason to know he has a financlal Interest
within the meaning of Government Code Section 87103. .

(b} BEmployees of the Commission and Commission members appointed by
the Governor are subject to the provisions of Govermment Code Section 10308
which- provides as follows:

10308. No employee of the commission and no member appolnted
by the Governor shall, with respect ta any proposed legislation con-
‘cerning matters assigned to the commisslon for study pursuant to
Section 10335, advocate the passage or defeat of any such legisla-
tion by the Leglslature or the approvel or veto of any such legls-
lation by the Governor or appear before any committee of the Legls-
lature as to such metters unless requested to do so by the committee
or its chairman. In no event shell an employee or member of the
conmisslon appointed by the Governor advocate the passage or defeat
of any legislation or the approval or veto of any legislation by the
governor, in his official capacity as such employee or member,

-1-
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{c) Employees of the Commission, but not Commission members, are

subject to the Incompatible Activity Statement.

§ 12. Definitions

12, (a} The terms used in this code shall be interpreted in a manner
consistent with the definitions of such terms contalned in the Politlcal
Reform Act of 1974 and i; the regulatioﬁs of the Fair Political Practices
Commission. See Appendix 1 (Selected Provisions of the Political Reform
Act of 19T4) and Appendix 2 (Selected Regulations of the Falr Political
Practices Commission}.

(b) As used in this code, "Commission" means the California Law Revi-

sion Commission.

§ 13. Designated positions and employees

13. {a) The positions described in subdivision (b) are designated
posltions and the persons holding such positions are designated employees
whose responsibilities entaill the making or partlcipation in the making of
decisions vhich may foreseeably have & meterial finsncial effect on an interest
made reportable by Chapter 2.

(b} The following are designated positione:

(1) Commission members sppointed by the Governor.

{(2) The Executive Secretary and the Assistant Executive Secretary.

(3) Full-time employees on the Commission's legal staff, other than
the Executive Secretary and the Assistant Executlve Secretary.

(4) Active intermittent employees on the Commission's legal staff.

(5) The Administrative Assistant.

-3



(¢} An independent consultant for the Commission is not a designated

employee and 1s not subject to the provisicns of this code.

Cross-References:

Government Code:
§ 82012 {"designated employee™)
FFPC Regulations:
§ 187C0(t)-(e){making or participating in making & governmental
decision)

§ 18700(a)(2}{ consultant)
§ 18702 {materlal financial effect)

§ 14, Duty of disclosure and disqualification

14. Designated employees shall satisfy the applicable disclosure pro-
vilstions of Chapter 2 and the applicatle disqualification provisions of
Chapter 3.

CHAPTER 2. DISCLOSURE

§ 20. Assignment of designated employees to dlsclosure categories

20. The disclosure categorles of designated employees are as follows:

Position Disclosure category

(a} Commissicn members appolnted by the Governor. . . . A, B

(b} The Executive Secretary and Assistant Execu-
tive. Secretary . . « + + v 4 4 v v v 4 . v . 2 A, B

{c}) Full-time employees on legal staff. . . . . . . . . 4
{(d) Actlve Intermittent employees on legal staff. . . . A

(e) The Administrative Assistant. . . . . « + + « + . . B

Cross=-References:

Conflict of Interest Code:

§ 21 (reportable items in disclosure categories)
-3



§ 21. Reportable interests in disclosure categories

21. {a) A designated employec in disclosure category A shall report
the following financial Interests: (1)} investmentis, (2) interests in real
property, (3} income and sources of income. and (4) his or her status as a
director, officer, partner, trustes, employee, or holder of a management
position in a business entity, if it 1s reasonably foreseeable that such
interest, income, scurce of 1lncome, or business entity in which the deslg-
nated employee holds such mandgement position may be affected materially by
a decision made by the desizgnated emmloyee, or in which the designated
employee participated, Iin the course of considerlng & toplc on the calendar
of topics for Commission study (as stated in the most recent Annual Report
of the Commission and in any subsequent.concurrent resolution of the legis-
iature), assuming the evertual enactment by the lLegislature of any Commis-
sion recommendation which results or might nave resulted from the considera-
tion of such topic.

{(b) & designeted employee in disclosure category B shall report the
following financial interests: (1) investments in any husiness entity, (2)
income from arny source, and (3) his or her status as a director, officer,
partner, trustee, employee, or holder of a position of management ir any
business entity, if any such business entity or source of income may fore-
seeably be affected matericlly by a contract which was made within the last
two years or foreseeably may he made in the future with the Commission or
with the State of.Califérnia for supplies, services, equipment, maintenance,
or office space for_the Commission.

Crass-References:

Government Code;

§ 82005 ("business entity")
§ 82028 ("zift")

e



§ 82030 ("income")

§ 82033 ("interest in resl property")

§ 82034 (M"investment')

§ 87103 (financial interest; indirect investment or interest)

FPPC Regulations:

§ 18700 (making or participating in making governmental decision}
§ 18702 {material financial effect)

§ 22. Contents of disclosure statements

22. Disclosure of Tinancial interests shall be submitted on forms sup-
plied by the Commission's staff. The formns shall requlire the statement of
the informstion prescribed in this section.

(e} The form for disclosure of an investment or an interest in real
property shall require statements of the following:

(1) The nature of the investment or interest in real property located
-in California.

(2) The name of the business entity in which each investment is held,

.and & general description of the business activity in which the business
entity is engaged.

(3) The address or other precise locatlon of the real property.

{4) Whether the fair market value of the investment or interest in real
property exceeds ten thousand dollars ($10,000}, and whether it exceeds one
hundred thousand dollars {$100,000). This statement need not be made with
respect to an interest in real property which is used principally as the
residence of the designated employee.

{5) If an investment constitutes 50 percent or more of the ownership
interest of a business entity, the investments and lnterests in reéal property

of the business entity.



{(6) If the investment or interest in real property was partially or
wholly acquired or disposed of during the period covered by the statement,
the date of acguisition or disposal.

(b) The form for disclosure of income shall require statements.
of the following:

(1) The name and address of each source of income aggregating two hundred
rifty dollars ($250) or more in value, or twenty-five dollars ($25) or more
in value if the income was a gift, and a general description of the business
activity, if any, of each source.

{2} Whether the aggregate value of income from each source was greater
than one thousand dollars ($1,000) or whether it was greater than ten thousand
dollars ($10,000).

(3) The consideration, if any, for which the income was received.

(4) 1In the case of a gift, the amount and the date on which the gift
was recelved.

{c) The form for disclosure of income of a business entity, including
Income of a sole proprietorship, shall require statements of the following:
(1) The name, address, and a general description of the business
activity of the business entity doing business in California within the last

two years.

(2) 1In the case of a business entity which provides legal or brokerage
services, the name of every person who paid fees to the business entity if
the designated employee's pro rata share of fees from such person was egual
to or greater than one thousand dollars ($1,000).

{3) 1In the case of a business entity not described in paragraph (2),

the name of every person from whom the business entity recelved payments if

-6



the designated employse's pro rata share of gross receipts from such person
was equal to or greater than ten thousand dollars {$10,000) during a calendar
year. | |

(d} The form for disclosure of management positions shall require a
statement of the name of each business entity 1n which the designated employee
is a director, officer, partner, trustee, employee, or holds a position of

management.

Crosgs=-References:

Govermnment Code;

§ 8100k {verification of statements; penalty of perjury)
§ 82005 ("business entity")}

§ 8e028 ("gift")

§ 82029 ("immediate family"}

§ 82030 ("income"

§ 82033 ("interest in real property"}

§ 82034 {("investment")

§ 8204k (M"payment")

§ 82047 ("person")

FPPC Regulations:
§ 18704 ("source of income")
§ 18727 ("zifts of hospitality")

§ 18728 ("honoraria™)
§ 18740 (privileged information)

§ 23. Time of filing initial disclosure statement

23. (a) A designated employee shall file an initial sfﬁ£ement not
later then [30 days after the effective date of this codel.

{(b) A person newly appointed to & civil service designated position
shall file a disclosure statement within 20 days after assuming the position.

{¢) 4 person nevwly appointed to & noncivil service designated position
shall file a disclosure statement not later than 10 days before assuming
office wunless an earlier assumption of office is rgquired by emergency

circumstances.
Cross-References:

Government Code:
§ 87302(b) {time of initial filing)
-7=



§ 2k, mime of filing annual disclosure statements

24, An annual disclosure statement, covering the preceding calendar

year, shall be filed by each designated employec not later than February 1.

§ 25. Time of filing final disclosure statement

25. A designated employee who leaves his or her position shall, within
3¢ days after leaving, file a disclosure statement covering the period between

the previous dilsclosure statement and the date of leaving the position.

§ 26. Place of filing disclosure statements

26. (a) Each designated employee shall file the disclosure statement
with the staff of the Commission.

(b} The staff of the Commission shall meke and retain a copy of the
disclosure statement and promptly forward the original to the Fair Political

Practices Commlssion.

CHAPTER 3. DISQUALIFICATION

§ 30. Disqualification

{30}. (a) A designated employee shall disqualify himself from making
or participating in the makingz of any decisions which will foreseeably have
a material financial effect, distinguishable from its effect on the public
generally, on any reportable interest of the designated employee except
sources of gifts less than two hundred fifty dollars ($250).

[(b) Notwithstanding subdivision {a), a designated employee may make or
participate in the making of a decision to the extent that his or her parti-

cipation is legally required for the decision to be made.}]
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(¢) A designated employee who has disqualified himself or herself shall
thereafter refrain from participating in meking the declsion and shall not

attempt to influence other persons with respect to the matter.

{ross-References:

Conflict of Interest Code:

§ 13 (designated positions and employees)
§ 21 (reportable interests)

Government Code:

§ 81028 ("gift")

§ 87100 { general disqualification reguirement)

§ 87101 (legally reguired participation)

§ 87302(c) (disqualification; legally required participation)

FPPC Regulations:
§ 18700 (making or participating in makinz & governmental decision)
§ 18701 (legally reguired participatiom)

§ 18702 (material financial effect)
§ 18703 (effect on public generally)

§ 31. Manner of disqualification

31. A deslgnated employee who is required to disqualify nimself or
herself shall do so in the manner provided in this section.

(a) A member of the Commission appointed by the Governor shall notify
the other members of the Commission at the meeting during vwhich consideraticon
of the decision is to take place. The notice of disqualificetion shall be
recorded in the Mimutes of the meeting.

(b) A member of the lesal staff (other than the Executive Secretary).
and the Administrative Assistant shall notify the Executive Secretery in writ-
ing. The Execubive Secretary shall notify the Assistant Executive Secretary

in writing. A4 notice of disgualification shall be kept on file.



vemorandum 76-89 APPRNDIX I

{Selected Provisions of the Political Reform Act of 197k.]

From Govermment Code §§ 81000-91014

Chapter 1. Qeneral Statements

. § 81004
- § 81007
§ 81008
§ 8io11

Chapter 2. Definitions

§ 82005
§ 82019
§ 82028
§ 82029
- §.82030
§ 82033
§ 82034
§ 82035
§ S2044
§ 82047
§ 82048
§ 82049

Chapter 7. Conflicts of Intereat.
§§ 87100-87312

Chepter 11. Enforcement

§§ 91000-91014



ch. 1

§ SI004. Reperts and stalsments; periury; veriticatien

All reports and statetnents flled onder thix title shalt be ddgied under pepalty
of perfury atd veriflod by the tiler. ‘The verifloaliun whall state that the fller has

. tsed all reasounble diligenee in lin prepatadion, and that to the bemt of his koowls

adge 1t ly true atd complete, A report of statement filed by ¢ coimmitiee shall be
slgned wnd veritled by the treosurcr, amil o report ot statement Hled by oy other
orgnnieation shal) be sighed cnd verificd by o responsible officer of the organlzatlsn

-oF by &t sitorusy or 4 certified puylic nceountaat, Every person wic sigus and

verlfios mny report or sintemoent required to bo flled undee this title whish con-
talny materlal matter which he knows to be fulss s gulity of perjury,

) Mooy, Iillllnu ol. raport ar statoment; prasumption of recalpt sn depoait 1a mail

When a report or statomont or coples thereof requlred to ba filed with any of-
ficer under this titlo have been sent by firstcluss registered madl, addressed to
the officer, 1t nlwnft for purposes of uny deudline be deemed to huve boen recolved
by him ob the date of the deposlt In the mafl. It phall be presumed until the
conteary i estnblished that the daie shown by the post office canceilation mark

on the snvolope containing the report or siatement ts the date It was Jdepoaited
In the malt, :

§ BIDUE.  Public records; isaphotion and repredsviion; “timay Iillll'lll-

Every report aad statement filed pursuant to thin title tn & public record open
for publle inspoction aod teproduction durlng regular business hours, commencing
As doon ay practieaide, but in say event not later ihag the swecond businpss day
fullowing the duy on which it wow tecelved. No conditions whitsoover shall be
fiiposed upon persons dexitleg to lospect or reptoduce reports und stotements tlled
under this tlile, nor shall sny Informatiun or ldentiftcation be requlrad from such
persotty.  Coples shail e provided xt a chorge not to oxceed ten cents ($0.10) per
page, Campalgn etatoments shsil be open for public isspeetlon and reproduction
fm:w 8. m. to B:00 p, m, on the Baturday and Bunduy preceding a statawide
L \

§ BI0H). mﬁi’i,ﬂ'uman and Fepliities; vaisstion wt market wrive; desoription

Whepever In this title the nmount of goods, rorvices; faciiitied or anything of
value other thun money is reqnired to be reported, the amount siall be the estl.
muted falr market value 4t the time recelved or expended, snd u description of the
goods, xervices, or fucilities ahall be appended to the report or statement.

e A . 4 o R A

§ 82008, Businass entity

“Busincsn CoLty” mesns any orgodfzation or cnterptlst operuted for profit,
incloding but net lmited to o proprictorship, prrtbeeshitp, firm, business trost,
foltit venture, pysidicale, corperation oy nesosiation,

E 32019, Daslgnnated eniploysr _ )

“Dosigtinted pmployee’’ nteans auy wficer, employee, mentber or ronsgitant of any
ngeacy whose poxitlon with the agency

(#) Is exempt from the state clvil service systems hy virtue of subdivislons (a), (e},
(d), {2), {1}, (g), or () of Heetlon 4 of Article XNX1V of tite Constitution, unleas the
position tn cleetive of solely secretaring, clerieal vr mannal ;
. () incleetive, other than an clectlve stute office; o

(&} $u teslpgnnted in A Conftlet of Interost Code berause the position enteils the
tnaking or prrtleipation En the making of deelsjons which may furesceably hive a
shaterial offect on any flhapelal nterest,

sPeshgnated employes” does not ekl an eleetid state offloee b any wnanlaried
member of any board or comttlasion which serves u goliy udvisory famctien.

»—'ﬂ" : ‘ *



§ 62023, Qift )

"GIEY" means any payinent fo the extent that considoration of cqial or greater
valte (s Bot recelvidl,  Any perenn, othor than o defosdant 1 & eriminal nobes, win
clabiy thet a pryioent v not & gt by reason of recolpt of conrlderation bas the by
dan of proving that the conwiderntton rocelved v of eqnal ot gronter vubie, - The
tertn *gitt” does hot inciude Informationat waterial auch ae books, repurts, patphiots,
exfendnrs of perlodicals, No papmett for travel or selinbueseient for H0Y eXpenses
shail be decined “infortnationnl material,”

| 82029, Immodinte famiiy ” —— mmm, o
© upmmodlate family’ means the spouse and dependent ch

closure of iuvestments or intetests in reat property is required by this title, invest-
ments and Intorests ln reat propetty of membere of the fimmediate tamily vhall anlo

be dlsclonod.

§ 82090, (meome _
- {a) "Income" otbans, oxcept s provided In subsgction (b, tncome of wiy nature
from aty sotiree, ineluding but not fimlied to sany salary, wage, sdvance, puymaont,
dividend, interest, ront, enplial guin, return of eapital, gift, including niiy gilt of Iood
o beversge, Joun, forgivencss or juyment of indobiedness, discount in the price of
anything of value uhless the disconnt is available to members of the publie without
regard to oftiels] sintus, mebate, relmbursemont for expetises, per diem, or contr/bu-
tion to an insurance or penslon prograts paid by ahy petson sther than ao employer,
and lseluding uny community stoperty intotest in Incobte of & spoise. Incowme of an
Idlivlduat niso [heiudes & pro ratn abate of any Income of aty businews entliy or
trust in which the Ind'vidusi or apcuse owns, directly, indirectly or benefictully, a
" ten percent intorest ur greater, ; v

() “Income™ does nod include: .

(1) Campaign conttibutfoia required te be reported under Chapter 4 of this title;

{2} Bulaty and relmbursement for expenses or psr disn received from a state or
local governmott agency Eod relmbursement for travel axpenses and per diem re-

- celved from & bona fide eduentionxl, academic or charitable orgamention ;

' glgdmt}u of Inforinntin:nal materinl, such ke books, pamphlete, reports, enlendars o
-periodicals ; -

(4) Gim'whlch gre not used and which, within thirty days aficr recelpt, are te.
tutned to the donor ot dellvered to & charitable grganization without belng claimed
us & charltable contribution for tax purposes ; : ,

(0 Oifts from an fadividual’s sapotuse, child, parent, grandparort, grandehild,
brothor, sleter, putent-In-law, brother-tt-luw, sinter-dtlow, aunt, uncle, or first cotstn
or the spouse of nny such person provided that & gift from mhy such person shall
be considered Income HE the donor is mcting ae an sgeut or Intorediary for any pet-
soh not rovered by thils paragroph;

{3) Any devise or Inheritance

{T) Intorcat, dividends or premivine cn n time or demawd depoalt in.n Hnanclal
Institutlon, shares in a credit unlor or any insuratce policy, payments received under
any Instirance polley, or any bond or othior debt lnstrutient bistied by any government
of govermment ogency;

(8) Dividends, inteyoet or ahy other retursn ot 8 wecurity whick ls peglstored with
the Bocorities nnd Exchrnge Commilasion of the Unlted Mtatas Government,

b 82033, taterest i1 reui preperty . N
“Interest it real proporty” Includes any tesehold, beovtiein) or ownership inte

or an option to Roquire much an interest 4 real property losated in the jurisdliction

1f the fuir inrrket vaive of the Interest ts gronter thas one thousand dollars ($1,0000,

Interests Ju real property of an Individunl Includes s pro rata sbiure of Interesty in

seal property of nay business entity or trust tn which the indlviduil or spouse ovwns,

directly, inditectly o heneflelally, u ten pereent intetest or greator,



§ 82034, lavartment

“Iuvestiment” moeats any fnanaclal Interest 15 or security lamtied by & buslhess eb-
tity, Ineluding Lut not Umited to coininon stoek, prefesred ntock, tighty, warrsnty, op-
tions, debt natrutpents and puy parinership or other ownorshily intorost, if the busl-

 tess stitity or apy parent, sutwidlary or otherwise reinted buslheas entity has an in-

tatent in toal property fn the jurisdiction, or doew Duniness or plans (o do busitess
I thw jurladictlon, or hes dotie bislness within thy jurlsdiction at any time durlng
the two years prior to the time any atatemient or other actlon I required under this
title, No asset shall be deemied an investinent uniess lte fxif market value excecds
one thousand dollars (52,0004, ‘The tertn “investmont™ does vot inclde n time ot
demand deposit In u finanein) $ostitotlon, stnres in.n credit union, uny insurasee
poliey, or any bond or otlier debt Instriment fsaicd by any goscrnment of govern-
ment ngeticy, Investments of ab indlvklual iochiules o pre rata share of Investments
of any buslnexs entity or trdst In which the lodividun] or spotse owns, directly, in-
directly or beneficlally, n tou percoct interest or grester, The term “parent, ub.
sidiary or othorwine telated business entity” shall e speeltionfly defived by reguls.
tions of the Commirslion. -

I B2USS. Juringiction

“Jurisdictlon” mcans the stite with respoet to o stuto ageney and, with rospueet
to & local governmont sgeney, the regton, cousty, clty, dlatelet or other geogrupdilenl
aren In which It has jurisdiction. ‘The jusisdictlon of u tmenber of a reghonnl

sonutal mono cossorvatlyn commisatoh shull be tho periils arew In which Loe e
glonal comimisalon bas jurlsdiction. Resi property shall be deemed to In “within
the jurisdletion” with respect to a locol goveinment ageney IF the property or auy
part of It is loouted within or not more thag two tlics outside the boundarho
of the jurisdiction or within two milna of any tund owned or used by the local
goveriient syeney.

§ 83044, Prymest

“Paymonl” means & payment, distributlon, trunster, loun, advatice, depoalt, gift or

other rondering of money, propert . Reryl
b ot o \ Property, vicen of anything eise of vaiue, whethor

I BX4Y. Parsn ' )

"Pemn"-"m!u an individual, proprieiosship, fiem, partoership, Joint ventute,
syndicate, buslness trust, compmny, corperation, nwiociation, ccwmittee, and any
other argrnfzation nr group of persots fettng i eoacert,

§ B2048. Public sfficial
“Public offielul” wenus every taomber, offleer, employee ot conagdiait of n stute or
local goverminent agericr.

§ B2040. Btate mpency

“Siate ngeney” menne pvery atate offtes, deputtent, division, ireay, boani and
cotimlseion, und the Logisbiture, bt does ot lielude the courts e oy ageney
the Judietnl braneh of goverieosiit.



CHAFTER 7. CONFLIDTE OF INTERERT
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ARTICLE 1. GENERAL PROIIBIITON

BY500. Public officlals; state and loeal: ftakctal fnterest,

B7101. Participativn in legal governmentn! sctlon or deelslon,

ATI02. Additions! requirements: semodios,

BT108. Minancial Intetest; material cffoet; indlreel investment or jntercst,

§ 27100. " Public offlolals; state wnd fsoal; financlni Interest

No pubiie officlal at any fevet nf'_stuté or ocel govertnitent sball mitke, participate
in mnktig or In any Wiy abirinpt to wse his offleln] ponsltion f fntluence ot govern-
mental decision {1 which he Snown of s rearen o kiaw ho i & flinaeind listerest.

§ 87101, Partiotpution In legat governmentnt astion or dedision

Heetlon ST100 dovs nok jueventt iy iniblle officlal From sinkltg or purtfelpatiog
i the makloe of 1 governmenlul deetsben by the extent his perticlpation is Togully re-
qidred for the action or docindon 1o be mnde. “Uhe fuet that nn offictal's vole is need.
ed to brenk no tle doew mob make s paetledpation legeily roguired for jithokos of
thin section.

1 8H02. Additienal resulremsnls: remedies

- Whin reqgiirements of Bection 87108 are I additon w the regulrements of Articles

- 2t 3 of this ehapter und iy Confllet of Tinretest Code adopted thereunder, Xo
provislon of Chapter 11 of thiw tile b applicabte to thin arifele exeept the, provistons
of Beetfun DH00E “Phe renwsedlon provited $3 thet moellon sy be sought wgalnst any
public offlcial olher thas an elected atnte offieer, mnnd thowe pestedlor nro Hie ox.
cluslve remwdies for 1 violalion or threstened violntion of Beetlon B71IKL -

§ 87103, Elasnolxl Interont; material effeot) Indirsof tnvostmant or infersst

An offiztnl hiex a fingoeint Isterest ik deelsion within ‘the messlog of Hoction
BT100 if It tw. rounptinbly foroseenpble thot the deelsion will hiave a matertal finencln
effect, dlatinguishalle fearm ftn effoct v the problle geperalty, on: )

o (a) Auy business entity tn which the publie offielnd bas o direet or ludirect
Investinont worth more thin nite tovaand dollurs (81,0001

) Any resl propitty i which the public offletal bhins o diteet or iddirect fnter.
est worth more than oue theiwaahd dodints (23,0000

{e) Any sodree of Lneome, olliet Uuig Inans Oy o eommerecial londing tatltutlon
it tho roegular cotirme of harlness, aggrogating two huudeml Pitsy dollnem (3200} o
uore In value reeclved by or prondueed to the publle officlnt witlin twelve mionthy
priot to the timo when the decislon is made; or. .

{dy Any business entity I which the public offielsl i a Giveetor, officer, nattier,
trustee, emploges, or holds nny posttion of mansgeont.

For purposcs 0f elils weeLlon, fndivcel lnveatmeinit or Interest inonns nhy inveatinent
or {ttorerl owned by the spovse or devcaded ohilld of o publle effteinl, by i Bgent
on behalf of o pubile ofticlal, by any Susiness entity conkrolied by the publie ofticinl
or by n trust In which be lina o substnntind futerest, A husiness ontlty s controtiod
by & puldle ofticiul i the pable offieldl, Giln ngents, spotst nnd dependent chithdren
bold more than fifry pereent of the ownershilp Hitoresk In the entity, A publie of-
fletnl hos o substnuilnl Biterost 30 teust when the soffloind, e spovse wid depetd-
ent chlldren have o presont of future inforest worth mere (ian one thousad deiters
{$1,000). )

"



ARTIOLE 4. DISCLOBURE

:1.;'00. Applicablliiy
ina ¢ gt ik, . _
il m"?ﬂéﬂ;‘tﬁﬂm jioldover officiain; atatement.
Lmlvet'nr: of assumption of oﬂltm-. statement.
Petnois lesving offlee; statement.. p ination 7
of asatmption of office; deteris . .
mﬂ“tmanm?or futerest io real property statement; contents

#1207, locome; statement; contehts.

§aadd

arion, Appltieadliity . ‘ _ '“ _
' This lrtl:h is app;luble to elocted state offivers, members of the Publie Ut

' Conscrvation and Pe-
Commisslon, mewsbers of the State Energy Hcesotrees e
o t Commission, membern of the Fair Political Practices Cominisslon, mem

Catiforntn Coustri Zone Touscrvation Oonm 1, inet of

bers of the H Tualol bers the
boatd of o chief uiticy, mayors, eity
stipervisorn apd chiel gdmnistrative uificers of co s, e eltics,

agoa, ratlve offtcers and moembers of clty
:u:;bm Mn!ﬁ:fﬂagfmtgt;x reglonal constnl zone conservation conunissions, and

to enndidates for any of these offlces at any elaction.

§ 67301, Candldates; atstement
Bvory candidate for ai olflee speetfivd b Hoetlot RT200 shall ?1ie witis his deciara-
tiots of candidacy o stateancst disclosing his im-cstmuntq dnd Tibs Interests in ret

property.

§ 87202, Elented, appsintsd and aaldovaer etficialy; statwdant

Bvety porson wihio Is olected to un offlce =peciflod ig Sceetfon ST200 shall, within
thirty doys after assuming such office, e 2 statement divelowlng hin Investmests
and] his ipterests tn real proporty.  Every person who is appoliied to on office apecl-
fled in Section 87200 shail file auch & stntomont hot lesw than ten doye prior to ne-
sumipg office, Permonn whe hold an office mestiohed in Bectlon 7200 on the of-
fective date of this article shall fle such a statemjent vithla thirty daye after the
effoctive drete of thin article,

§ 87208, Anniveraary ot uasimptton of offlon; stntement

Every personn who hoida nit offlee specitied i Heetlon 87200 sball, within thisty
days after ench Rudlversery of nssuiing office, fite a stetemont dizelosing bls ln-
vestments, his interests in rocl property and Bis tueote durtng the petliod sinee the
previous statemont fied under this section ot Bection 87202, The utatement shall in-
elude any investments and dutereats in zenl propetty held ot any time durlng thie pe-
:-::d covered by the stateinent, whether or nob they sre mglll hold ot the time of fii-

) 87204, Parschs laaving offtes; statament :

Brary person who feaves sn offive npeelticd in Beetion 87200 shall, within thirty
deys after loaving the office, Hic a statemet disclosingk his luvestments, his nter-
osty In real propercty, and hix lirome durlhg the period sitice the previons statemett
fited under Sectlons 87202 or 57203, .The statement shnll Include any (hveatmenta
and intereats tnu resl property held nt any thme during the perled covered by the
atatement, whether or not they ars still held at the time of Hling,

§ 87305, Analveranry 87 aseumption of ofiloe: dotermination

{0} For purposes of determining the annlvernaty of ameuming 4o office, the date
on which the term of office bogan ly dectned the dnte of assuning office, whether
ot hot the persod holding the office detunliy nsatifned the of’oe on that date.

(b) A person who tompletes r tetr: of an offlce apevitlod in Nectlon BT200 and on
the antoe day begivs n torm of the samo ofilce or nnother such oftier of the same
Jurledletlon 1s fiot deemed to nanume offlce or leave offlee. The day on which the
new berm howins shiall be duagied un antlversary of assuining the offioo,



B BriBb. Uinvesimsnt or lnterowt in vesl property; sittement; sontusts

Whet an investiment or an Interest In read properiy Is teguired to be dlasclosed
uader this article, the statement akaell sontaln

() A mtetemnent of the natase of the investinest sr interest;

(b) The name of the burineas eniity 11 which sach investuicut k= beld, and o gen-
eral deseription of the Lusiness potivity In which the buslness antity is engaged ;

{c) The addross or sther hrectse lueation of the toal property

{) A aintement whothet the fair tarket valuc of the juvestmment of lbterest in
toal property exceeda ten thovsand dolinrs (81G,0000, and whethor it exceeds ogpe
hundred thotsand dollars ($I00,000;,  This information noed nob be provided with
reapect to an Interest In reat property which Iy used principally ss the residence of
the Hler: o

(e} In the caee of an Invesitoent which conatitotes fifty percent or more of the
ownerahip intercsi {n a bBusbness cldity, disclonute of the (nvertments and interests
I reat property of the business eutity ;

it} 1o the case of o stntemment fllud vader Bectlons B7203 or 87204, {E the juvest-
tnent or Intercat in roal property was puriially ar wholly acquirmt or dispused of
during the period couvered by the stntotueat, the date of acrquisitivn or disposal,

§ BY207. inoeme; statemon?; sontents _

() When lacomic is requited to be teperied unter thla artiete, the stntement
shufl cotitaln, ekcept am provided in * ¢ ¢ wubeection ) 3 * %

(f) The name and ndidroxs of ench wosree of lcome rggregating two bundred
¢ ¢ ¢ fifty dotlare (3200} of more Lo value, or toesty-flve dollars ($25) or
‘more In vatue 1 the fueome was a it and n gencrat deseription of the husiness
" activity, it any, of cach souree; .

(2) A etatement whothor the nggeegate value of {ncome from oueh souree wna
groates than one thousand doilars (33,0000, nnd whether I was gronter than ten
thousnnd dollars ($16,000);

{31 A deseription of the cousideration, i sny, for which thoe iscome wee recelved;

w{#} In the case of » xIft, the amount and the date on which the gift wax re-
rod. ’ :

(b} When Income of & businoss ehtity, Including Income of s nole proprietor-
ship, I¥ reguired to be seportedt undet thin article, the statement shall contain:

ft} The tatme, wtdeomm, sl a4 goneral desertption of the basisess activity of the
bitninean entity;

{) In the case of n buaiioss entlty which provides legat oe brokeruge seevices,
the nrme of overy persett who pitld feey to the busipess cutity If the filet's pro
ratn share of foes from much porach wes squa! to or greater than one thovsknd
doflera ($1,000): :

(3) In the cuse of p bosisess entity not covered Ly parageaph 12}, the name
of every person from * * * whom the business ontlty recelved payments
it the filos's pro ratn share of grows recelpta from such ferson was equai to or
greater thart ters thounand dollasy (3100001 durlng w calerdas yoear,

ARTICLE 3. CONFLICT OF INTELNEST CODER

$an.,

§7800. Agency; adoption and promulgation; cffect of violation.

81501, Fortulation at decontenlized level; intra-department review; polley.

B1302, Regulred nirovisions.

BTHU8. Proposed code; subminslon; upprovel: tlme, ‘

B304, Droposed code; fatlure to submit: action by reviewing bt_}lb’.

R7300. HBupetlor court: preparation and adoption of codle; other retief; partlea,

ATEOE. Amendmonts: chapged citetmatances: court otder,

BTA0T. -Amendments; own tuitlative or petition; fulture to act; appea! to review.
ing body.

87208, Judlcinl veview,

RT300,  Approval and upholding code nnd amendments, .

BT310. Designated omployee: broad ov sntefinabic dutles; dlaciosyre.

BT911. foview and prepatation of proposed coden; lnw goverting,

AT312,  Assigtunce in preparatian of codes; woulel provisions,

§ 87300, Ageney| sdoplion 1nd promuiyation; sitsct of violation

aulgnte a Condlict of Tnterest Cotle pursuant to

the provistons of this arliele. A Contitel of Intecest Code phull huve tha force of
few and eny violation of i Contlict of Interent Code by a dealgnated employee shall
be deemed » viotition nf this chapter. )

-7

Every ngoney stinll udopt and prot



§ 87301, Furmuintlon »t desontesiizes fovely  iatraapartment revisw; polley

It v the policy of thin act that Contlet of Interent Cod
es shed! Lo formiubrted ot
the most decentratised Jovel poesible, but without prectuding intrg-deparinontsd re.
view. Any question of the tovel of a depactiment witich nbould be decmed un “agency”
for purposes of Beetlon BYS0U abalt be resolved by the code revlewing body.

1 87302, Raquived provislone 7
Haeh Confitet of fntercat Code ehall contain the Mnllowing provisions:

{8} Bpeeltic coumeretion of the posttions within the ageficy whieh involve the
muking or partlcipation in the making of decisions which miy foressesbly bave n
mnterial effect on any finnaclal nterest; '

{1 Reguircmenttin thet each designuted employee file sunoal stntetmonts discloaing
roportable Investments, Intercate io real propesty atd Ittcome. The Confilet of In-
terest Code whait xet. forth for ench positton or category of positions enuperated
under subsection (a) of thix seciion the specific typon of nvestmetits, Interests in
renl property shd Income whicl ure reportible wud the munner of reporting eich
Itatn, An Investinent, interest In real property or incomne shall be ninde reportable
by the Contlict of Interest Code If the businoss entity $n which the {ovestmont is
hdd, the (ntereat in reat property, or the toeotue or suurce of Income may forescenbly
be affocted mutertaliy by suy decinion made or particlpatad in by the designated
employet by virtne of Wiy position. The mubter of reporidag repostable Honrw abpli
be substantinlly cquivalent to the requirements of Avtiele 2 of this ehspter. The
first statement flicd under this epctiva by & destgnated employee shail disclose any
reportable Itvestmentn and Interesta n resl proparty. Bstoments shall Do flled hy
euch designated cmployee within thicty duys efier the eifoctive date of the Canflict
. _bf Interest Code. "Thoereatter, new clvll service deslgnnted employses shali file state-

ments withis thiety days ufter usadming ofifze. Al other new destgnated employees

shinll file mtntements not Jess than ten days before nssuming offive or, I subjoct
to confirmation, ten days before being confirined, uplses gn eariler sssuption of
oftice ia requlred by emergency clrcumstuness. The provisions of the Coufilet of

+ Inmterest Codp ddoptsd under thls stibsection shall ot be applicable to any dealg-
naied employee who s covered by Articlz 2 of thls chnpter,

{¢} Bpecifle provislons settiug forth nny clreumstances under which deslpnated
employecs or cutegorien of designated employees niust disguslify themsclves from
making or participating in the making of any declslon,  Disqualiftcation shall be
required by the Confiict of Intereat Code when the destipmied cinployes haa o fi-
pnnslad fatercat an defitied §o Bertlon 87363, wiileh | s ressonnbly forescesble mey
Yo affeeted materlally by the decislcn, No destgnated employee shall be mguired
to disguailty Iimeelf with *espoct to any niatter which conld naot leghily be meted
npon or deelded without bls participstion,

§ 87303, Proposed crde; aubmilsslon: dpprove!; Yme

No conflict of intetest rode shril be otfective until it Gus been rpproved by ibe
code-teviewlug hody, BEach ageuey stinll subsiit o proposed confliet of interest
tode to the code-reviewlng bady by the deaditue ertubllshed for the ageacy Dy the
vode-reviewing body,  The deadline for auy ngeaey L existence oo April 1,
1078, shall uot Le carller than Apil 1, 1076 The deadiine for sny sgesesy not In
exlatence ot Aprll 4, * * * 107G, shall Lo aix smonthe after B comes Into

. existetice, Within {0 daye after tecelving the proposed code or recelving suy
proposed pmendiments or fevislons. the code-toviewlng vody shail:

(0} Approve the proposed cote ms submitted ;
(b} Bavise the proposed code end approve It ne revised; or

(c} Retuen the proposed code in the agoney for revisioy and restbinlagton within
60 days, The code-roviewing body whinll pltiier npprose the tovisd code o rovise
It and approve 1. When a propesed tenfliet of lubetest code or pinenddment fa
approved by the code-feviewing holy, It shall e deemsod wdopted and shall e
promsilgnted by the ageiey.

0 $7304. Protoscd cods; taflure to submlt: action by reviswiag body

If any agoticy fells fo wubtiit 1 propused Cottfliet of Interest Caile or amendineits
withits thoe time Mntte preseribed pursuant to Soctions BTIWS or KTa00, the code re-
vlewity body way wue niy appropriste onder drected lo the wgobey or tnke dny
:lt;ge;*!:pmwrlate netlon, Includisg tie adoptlon of g Confllet of intereat Cede for

ey, )

.f. . ?__J



1 67805, Guparior cuvel; nreperstion wnd sdsntian ol retiy nther rollsf: partien

12 sfter six mohths following the fdesdline for submissloi of the prm:med Cunillet
of tnterest Code to the sode feviewing hody ne Contiet of Intervst Cotde bas heen
adopted uud promulgated, the enpericr tantl may, i ona actlon tiled by the ugency,
the tote reviewing beds, any offlosr, eighoyee, maher o wmsultr.nt‘ uf th ngetcy,
or ony restdent of the Jurlsdicdon, peepare o Contliot of Interest Code ard En-drer
ite udoption by the ngeacy of grant any uthor uppreprinte telief, The ageney and
ihe code teviewlng body sboll be parties tn nity uetien tited purnitant to this neetlon.

§ 87306, Amendments; ohanged sleoumetances; vouet order

Every ngency shel! amend its Confliet of Iuteresi Code, nibleet ta tha provislons
of Bection BTA0Y, when change v neocessitated by changed clrevmslanees, includlog
thn creotion of new powitlgns which mont be dedlstinted pursuunt 1o Sectlon BY302(a)
and relovant changes W the dutles nssdpned to oxiating poslitoiia.  Proposnls for
amotdienta or revisions shall be sabmitied to the code roviewlnhg body within ninety
days after the changed cirembstances pecossltating the wmendmoents Tve “Vecome
spperent,  1f after nloe months followiug tie oconrrence of such changes the Con-
Hict of Hiterert Code hat not been ntreaded o reviged, the siperior colrt may 1zsue
any approprigte onder 10 oh actlon brought cnder the proceddres set foith In Bec.
thot, BTH0S. ) :

§ 57307, Amsndnrtenta; own inlilziive or petltion; tailure to goi; appaal to re-
. viawing kody Ce

An ageney miay ot aoy thoe agend ity Contliet of Tntebest Code. subject to the
provisions of Hectlon STA0R, elther apon lig own Indthabive or {n tesponse to o petl-
tlon subnulttel by ap officor, employee, nember or conriltant of e ageney, or 8
tosident of the furladiction. 38 the ggoniey fably to aet upon sieh o petitfon within
wlanty days, tie petition slmtl Ge decined deabed. Within thlety days afler the denlal
of o potttion, the petitioter may appent to e code teviewitg body, The code revipw-
Ing body shitl eithor disimiss the nppeal ot e a0 appropelate ovder to the pgoney
within ninety days,

§ 87308, Judicla! raview

Judlelat review of any action of w cole reviewlng o -

d y uteier this chapter o
be sought by the spehey, by an officer, cmployee, memher ot conaultant of tl?:
ageney, or by 8 realdent of tha jurisdlctien,

).67308. Appreval and upheldtng code xnd mmendments

No Confliet of interest Code or ntnendment shall be approvsd by the code review-
Ing bedy or upheld by n coury Mt .
(a) Folls to provide reesonnble nsmurence that all foresepnbln potential confilet
of Il;“emst #itvatlons wiil be dlsclosed or prevonted ;
(k) Falla to provide to ench affected permon n clear nol speeific stotement of s
~ dutles nnder the Cote; or : P o

(e) ¥alls o adequately ditferentiate Letween dealgnaied cmyployees with different
powprs and reaponsiblilties,

¥ 87310. Deslpnnied emplayes; hread or wndefinable dutlon; disctesure

1t the duticn of u designated employee nre 80 broad or indefingbl
] 1 J v that the re-
qulrements of Section BTI300 nnnoc he conpiiod with: the Confllct of interest Code

shintl requite the designated chiployee 1o comply with the u
oF e atse £ _ ployes o ply wlth the roquirententa of Article ‘2

§ B731i. Hevlew and preparsilon s propotsd codes; luw governiny

The teview of proposcd Conttet of Intercst Codes by the Commission und by the
Attorney CGeneral and tie properbtion of preposied Confliet ot lutercst Codes by
state ageneics shall be subject to the Adminkstrative rovedure Act, The review nd
prepatation of Confllet of Interest Codva Ly loci] governsient ogehctes shall be
earrled out under procodures which gharnntee (o offlovrs, employecs, tnemsbers, ndd
corulinnts of the agency and to rextdents of the Jurladletion adequale notice nod &
fult apportanity to prosent thelr viewa,

.....9.__.



§ 073t2.  Assletance In preparitloi of codes; modsl provisiens

The Commisxlon ghnil, upoh roguest, provide technical assietonee to agencles in
the proparation of Conflict of Intersst Codes.  Buch waslatance may include the -
preparation of maddel provislons for varlony types of ngenclos. Nothing in this sce-
tlon shall relieve cach ngency of the vesponsibility for sdopting 1 Conflict of Ju-
teroat Code approprinte to 1ts individual ¢lecnmstonces.

CHAPTER (I, ENFORCEMENT

Bac. .

91000, Vialgtlons; mislemeanor; flnes; limitatlons |

P1001. Orimingl and clvtl penaltles and remedles; aitorney generat sod distriet
attorneys; eclvil brosecutor,

81002, PBffect of conviction on candidoey; exeeption: nolo contendere; felony.

91003. Injunctien; couflicts of iutervat,

91003.5 Confllcts of Interest; diseipline.

81004, Reportlng requircments; violatlous; civll liability, '

B1003. Contretbutlon; gift or expenditure, maklhg or recetving as violation; eco-
tioinfe benellt of Jostgnnted employee: elvil Habllity,

§3008. Joint and several llability for violation,

1007, Civi) netlone; reguest to clvll prosecutor to commence actlon; proeedure,

81008, Judgment on the tnerits; precedence; dlsmisanl,

91003,  Amount ot labitity; seriovaness of violatlon and degree of culpabllity, dis.
position of reccovery. :

§1610, Campalgs disciosure violations; time of reguest to civil prosecutor.

81031, Limitations, '

91012, Oowts; attormer foes; bond

01018, Late Hllng of stntement or raport; fees; penalties: deposit of funds tre-
celved [New).

1014, Applicability of other state jawvs.

*

§ 1000, Vielations; mistemeaner; flnes: Lmitations

(0} Any person whn knowingly or willfully vielntos nuy provieion of this titde is
gelity of & itsmicmernor.

() 1n nddirion to other penalties provided by law, a fine of up to the grenter of
ten thonsand dollars (168X} or three thines tie amount the person falled to report
mroperly or nolnwtully conteibuted, expended, gave or toelved mny e Jmposed ugon
couvletion for encl violntion. ’

{t} I'rosecution for violton of this titke must be comunenced within two years
after the date on which the violation securred,

§ 81001, Criminai and clvil pernalties and remedles; attorney yoneral snd diatrict
atiarneys; tlvil prasecutor

tu) The Atterncy Ueneral ix responalbie for enforelng the erfmiont provisous of
thiy title with respect to state ngeneles, 10bbrists aml state slectlons, The elty
aml dletriet attorneya of eny city or county in which a1 violatlon occure hove cofi-
eurrent powers and resporesibilicion with the Attovasy General,

(b) The eivil proseculor ks primarily responalble for enforcement of the elvil pen-
alttes wnd remedlos of this tithe, The eivll prosecutar 1s the Cotindeeion with re-
apect to the stnfe or nny state ngency, the city attorney with roxpect to A clty or
oity sgency, and the district nttorney with respect to nny other ageacy. The elvil
prosecutor muy bring sny eivil zetlon under thi title which coutd e brought by
i voter or resldent of the Jurtsilction,

§ DIS02. Eftect of conviction om candldaoy; exception; nofo contsndere: faloay

No merantt eotvietid of g imbsdemeanos nuder (his titke ahadl Se n condldite for
any electlve oMice or net nx a lobibylst Tor 0 perled of four vearsn following the date
of the conviction upless the court nt the time of sentencing specitictlly detorinines
that this pruvislon stdl not be wppliecbie. A pler of solo eontendere shall be deons-
ed a conviction for purposes of this seetio, Any person violating thla seetion Ia
gulliy of o felony.

_ [O—



3 81008, Injunction; cenftlots of Interast et et to enoln
An, ren rexldine I the jurledletion mty stie for dijuactive rediel Lo en
tit{iﬂtluni E: to cotpel complanse with the provizlous of this Hele. The eourt Way
It Its diseretlon reqgtitré the plalniif? to fllo o compleint wlth: the Commimuioh pr-!or
to meeking lajunctive relicf. Th{siugnrt mny au;}nard i;} nﬂph}h}:g’: or defondant who
y sin of Htlgation, Includitg regdotnbie attorncy s )
DTI;? lti;lp::l:: T;:ollmi:1§f;,- showing in8 ai aetion browght by a person reslding in
the jurisdiction that a viclatlon of Articie 1 of Chapter T of thia titlo or ol a tla-
guatitieation provision of & Contiet of interost Cucke hos oeeurred, the court thay
rostraft the execution of nny offictsl actiow In relutlen io which such & violatlon
oorurted, pending finat adfudicativr.  1f {t ts iltimately determined that & violatlon
fhias oveurred anid thot the official actlon mixhit not otherwise have been teken or
approved, the eourt may set the viieinl actlon natde ay vold.  The official actions
covered by thia subsection biclude bl are not iithited to orders, perinits, rosolutlony
gt conteacts, but do tot Inelude the ehactment of any stute leglalation. In con-
- sidering the grantiag of preliminary or permmaneit relle? under chls avhsection, the
poisrt whall neeord due welght to aty Injury that may be r.utlfered by Innocent pet-
ponis relying on the official netion. : :

§ DiIDO3.8 Conflicts of Interest; dleclptine

Any persont who violates n provislon of Artlela 2 nr 3.4f Chapter 7 Ix subjeet to
diseipline by bls ngency, jocluding dismlssal, conalstent with ooy eppliceble elvil
service or other persoinnd fows, reguiationy and procedores.

§ H1004. Faporling requirements; violsttons: aivll llabillty

Any person who inteationeity or negligently violates any of the reporting re.
yuirements of this net shall be Huble fy o civil ectlon Drooghit by the clvii prosecy
tor of by a person residing within {he Jurbadictios for un anount vot more than the
amount of yalue hot proporly repottod.

§ 81008, Comiributler, s'l!t ot expenditure, making or receiviay gy vloiation: sso-
aotile benetit of deslgnated emplioyes; clvil Hability

{a) Auy perroil who tkey or roeckves n conlributton, gift or expenditare b vio-
lution of Hection 8400, 4304, SUAEL, SN or BN, or mitkes an oxpenditure (n
violatlon of Clhepter 5 18 lizble ko o civll actlon brought hy the ctell prosechtor or
by & petsun residlog within the Jurlsdictlon fot on amount ap to tive huatdred
dollars (§300) or three timen the amouat of fhe unlawful contrlbution, gift or ex-

- penditure, whicliover is greater,

(b} Any tlma_igunted empioyoe who tratizes an ceonomic betellt sy a restit of a .
viataiioh of o dirnqualifieation Jrovision of n Conftlet of Interest Code !s lable o

a civil aetion bronght by the clvil prorventor or by & person rosiding within the
Jurirdietion for an amonnt up Lo theee times the value of the bevefl?,

4 91006, Joint and several HabHity for viclatlon

If twp or more persons ave rom r y } 7
und soveraily nnblel.m poualble for any violation, they rshnll be jolntly

1 91002, Civll actlons; reguest fo oivll prosscutor {» comtmanes aedlon; procadisrs

Any person, before fillng o eivil actlon pursuent ta Seetlons 91004 and BIOOG,
must tirst file with the civll proeecutor g written roguest Por the civll prosecutor to
commesee the action, The request sbrdt Include o stntement of the gprounds for bo-
lieving a cause of action exlata, The elvil proscrutor shall respomt within forty daya
after rocelpt of the request, lodieating whether be {ntepds to flie & oivil action.
it the civll proscevtor indleates fn the affirmative, and filoe wult within forty days
thereaftor, no other action may be brought unless the getion brougld by the vivh
prosecutor s dlamlased without prejudice ne provided for In Section #1008,



§ 94006, Judgment an the martis; procsdonoc; dismissal

Not mote than one judgment on-the inerits with respect to any violautlon may be
obteiosd noder Hections B1004 and 91008, Astlons brought for the sanwe violatlon
or violntions whall finve prevedonee for purposes of trisl iu ovdet of the time filed,
Such actlons shait be dismissed onee judgment has been entered or a gettlement ap-
proved by the court in a previously fled ectlon, ‘The court muy dismiss n pending
action without prejudice to any other actlon for fallure of the plointif to proceed
diligently and In good falth, The setlon may be so dismlssed on tiotlon of the
oivil prosecutor or any visintlff i an setlon hesed on the seme violatfon,

§ 91008. Amsunt of 1abllity; eerfoususts of visiatlon axd degres of ocuipability;

dlaposition 8f recovery : 1005, N

tu detcrmintng the wmount of linbility under Seetlons 91004 or , the sou

may take (it aceount the nerlousiess of the vloigton niwdl the degree of culpability
of the defendant. 1f a judgment is entered ngathst the defendaut or defendanta in
an sctlon brought under Hection §10P4 or 91003, the plaintitf shall receive fitty
pereetit of the amnount recovered, The retoainlng ity percent shall be deposited In
the Gonern! Fumdd of the stare, 11 an aetlen brought by the eivil prosecuter, the en-
tire ainount recovered abnil be pald to the genorol tund or treasury of the Jutla-
dletion.

§ DiDI0. Campalgn discieturs vieiallons; tiris of regiest to olvi{fprosoostar

Ni nest to the elstl prosecuror prursugnt to Bection fHofT ahall be made or flled
in e:r::gction with 1 report or statement eequired by Chapter 4 of this title until
the Hme when an audit and Investligntion could be begua 1‘mder Heetlon 9&?!_)92(]:].

1 B0t Limitatioas :

No aciton shall bo filed under Sections 91004 or F1X0E more thar two years nftet
the first dey oh which o tequest to the elyil proveeutor cotid be [led.

§ 91062, Costs; attoensy faey; Gend

The court mny nward to o pleiatift or defendont other thun nn agency, who
prevalls ki any actlon suthorized by this tlite hls couwis of Milgatlon, Including ren-
sotisbie. attorney's fecr, On motion of eny party, n court shall require o privaie

" plaintiff to post s bund ks n remsohsble amount ot any stnge of the 1tigniton to
Rudrgniee pryment of coata,

1 91043, Late fillilnu of atatemeni of report; fass; pennbtion; deposit of funds re-
’ LRive ' .

f#3 It anmy person fHes * * * i original stetetont or report, * * ¢

after ay decdline Imposcd by thle set he shall, g addillon to auy oiber penal-
Hes or remedios cetibllishied by this net, be Hable - % ¢ [n the wmouni of ten

dollars (B100 per day after the deadline unttl the stteient of report e flied,
to the officer with whemt the statetient or report Is reglred to be floed, Llnbtlit;
seed ot be coforecd by the fillnp officor I on an impertiel tegls be detormines
that the lte fllng was ot willful and that euforcenwnt of the lkbillly wil net
fuether e parposts of the wot, exeopt that uo Tlabllry phall b walved i & stnte-

ment pr teport s not flled within five diyy sfter the Hting officer has sent spe- )
cltlc wrllten notice of the fiting tequiretncni.

(b) 1t sny person Tlles a copy of a statemont or rrpm"t‘ after ony deadline lm.
posed by this gel, ke rhall, o ndditlon to any olhet ponglties or relnedion eairb.
N tlshed by this chapter, be Hable fn ihe ssgint of ten dollnes (B10) por dny, stnrting

Hve duya after thie officer hiw setit wpectle notioe of the filing roquirement nid un-
tif the sintement 1z flied. . o

=3~



[¢) The officer shull deposlt any funds reecived wnder this section (nie the gen-
otal fund of the jurlsdictlon ef which he le an offleer, Nu llabiity under this
soction shall cxoeed (he enmnlitive nitonat stated in the Inte statement or tepott,
ot one hutidred doHark (31001, whichever §w grenter,

§ o1014, Applieeblily of other sata lawe

Nothihyg i this chapter shali exempt any person from applicalle peovisions of
ahy other lnwy of thiz stutn.
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APPENDIX 2

[SELECTED PROVISIONS FROM REGULATIONS OF THE
FAIR POLITICAL PRACTICES COMMISSION]

From 2 Cal. Admin. Code § 18700 et seq.

§
§

18700
18700 amendment
18701
18703
18704
18727
18728

18740
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FACE SHEET

FOR FILING ADMINISTRATIVE RFGULATIONS
WITIL THE SECRETARY OF STATE
{ Pursuant to Governirient Code Section 11380.1)
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(fice of Administrative Hearings

EMAORSED
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(Giwr. Codu 11280.3)

. AUG20 1976
Office of Administrative $oarinss

QO NOT WRITE IN THiB3 SPACE

CCTY below is hereby certified-to he a true
snd eorreet copy of regulalions adopted, or
¢ amended, or an order of repeal by:

FAIR POLITICAL PRACTICES COMMISSION
_ { Agency) |
Date of adoption, amendiment, or repeal:

CAugust L, ¥@7ﬁ

} N ?/ —7 4 — - ‘
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Chaldrman
{Title)

- LNCH FORG £, Secielary of 5.

ENDORSED
FILED

b the office of the Sauetery of Stale
ol the Stulw cf Coltlerig

AUG. 01376
) P
as el &'clack 6? M. "

EMERGENCY ORDER AMENDING RECULATIONS OF THE

FAIR POLITICAL PRACTICES COMMISSION

After proceedinas had in accordance with the provi-
sions of the Aaministrative Procedurce Act (Govoernment Code
Title 2, Div. 3, Part 1, Ch. 4.5} and pursuant to the authority
vaested by Section 83112 of the Government Codeo, and to imple-
r

ment, interpret or make specific Scction 87100 of the Government
Code, the Fair Political Practices Comnmission hereby amends its

R ————— )
regulation in Division VI, Title 2, California Administrative i

Code, as follows:

Chapter 7; Articvle 1:

Repeal 2 Cal. adm. Code Section 18700.

Add 2 Cal. Adm. Code Section 18790.

- 18700. Public Official Making, Participating in Making, or

Using Mis Official Position to Tnfluence a Governmental

DO NOT WRITE IN THIS SPACE

Decision (87100)

The provisions herein detine torms as used in Chapter

Conflicts of lntorest; tGeneral Prohibition

|
© DO NOT WRITE IN THIS SPACE i
i
|

D

)
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FOR FILING ADMINSTRAYIVE REGULATIONS
WITH THE SECRETARY OF STATE

(Purssant Yo Governmenl Code bection 1138011

t
t
]

7 of the Poliitical Reform Act of 1&74, as amended, Government

Code Sections 87100-87312.

S

(&) "Public official at aﬁy lcvel of state or local
government"” means every natural pePson who is a member, officer,
employee or consultant of a state ?r local government agency.

{{) "Member" shall iﬂclude, but not be limited

to, salaried or unsalariedimembcrs of boards or com-

missions with decision-making authority. A board or

commiasionrpossesses decision-making authority whenever:

{A) 1t may make a final gnvernmental decision;

(B) It may compel a qovernmegﬁal_decisioq by
any agency;

(C) 1Its action, recommendation, or considera-
tion {s a legal prerequisite to a final governmental
decision; or

(D} It makes substantive recommendations

. which are, and over an ecxtended periocd of time
have been, regularly approved without significant
amendment or modification by another public
official or govermmnental agency. v

{2} “Consultant” shall include any natural person
who provides, under contract, information, advice, .
recommendation or counsel to a state or local govern-
ment agoncy, provided, however, that *consultant”

shall not include a person who:

4
/
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WITH THE SECRETARY OF STATE

[Purswant g CGovernment Code Section 113080.1

(A)  Conducts research and arrives at conria-
sions with respect to his or hér rendition ot
information, advice, recommendation or counscl
independent of the control and direction of the
agency or of any agency ofijial, other than norma
contract monitoring; and

(B} Possesses no authority with respect to
any agency decision beyond the rendition of infor-
mation, advice, rccommendation or counsel.

(b} A public official "makes a qgovernmental decision,"”
except as provided in subsection {d} of this section, when he
or she, acting within the authority of his or her office:

{l1) Votes on a matter;

(2) Appoints a person;

{3) Obligates or commits his or her agency to any
course of action;

{4) Enters into any contractual agreement on
behalf of his or her agency;

{5} Determines not to act, within bthe moeaning of
sub-paragraphs (1), (2}, {(3) or {4}, unless such STARI
mination is made because of his or her financial intcere
When the determination not to act occurs because of his
or her financial interest, the official's determination
must be accompanied by disclasure of the financial
'interesi, made part of the agency's official record or

made in writing to the official's supervisor, appointite
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WWNTENUATION SHET .
FOR’ FILING ADMINSTRATIVE REGULATIONS
~ WHTH. THE SECHETARY OF STATE

{Putsvant to Government Coda Section 11380.1}

H

power or any othpr ppfson spu?1r1od in a conflict of
%n;erest code adoptud pursuant to Govurﬁﬁunt Code
Section 87300. |
{c} A public official or desiqnatedieﬁployee "partici-
pates in the making of a gOVErnmuntal dec151on when, acting
within the authorlty of hls or her 9051*10n, he or she:
| I(l}‘;Negotlates, wlthout SLgnlflcant substantive
review, with é governmental enﬁity or p;ivate person
rega;ding the decision; or o

{2) Adv1ses or makes racommendat1ons to the

FVE R T, i
( ERTE

N decision-maker,lelthcr dlrectly or w;thout zgnlflcant
intervening substantive rEV1ow, by | o
~ (A} Conducting research or making any
inv#sfiqation which rpquires the pxprcise of
judgment on the part of thn orf1c1a1 or designated
‘employee and the PUrposey of which is to influence
;he_éeclslon; or |
{B] Prcparlng or pres cnt:nq any report,
analysis or opanon, nra11v or in w;itinq, which
requires thp creraise of judqmunt on the part of
the official or des agnatod melnyno and the pur-
pose of which is to 1nf1u0nup thp dec1s1on
(d} Making or partlcxpatlng in the making of a govern-
menta; decision 5@&11 not inciﬁdc:
(1) Actionsrof public officials which are solely

minist=arial, secretarial, manual or clevical;
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WITH THE SICRETARY OF STATE

{Pursuoni to Governmanl Code Section 1128011

D

(2) Appearances by a public official as a newber
of the general public before an agency in the course
of its prescribed governmental function to repreuent
himself or herself on matters related solely to Lis or
her personal interests; or

{3} Actions by public ufficials, émyloyens, or
employec representatives relating to Ltheic compensat: o
or the terms or conditions of their employment or
contracl.
{e) "In any way attempting to use his or her official

position to influence a governmental decision" shall include

furthering or attempting to affect in any mannor any decision.

)

{1} Within or before his or her agency; or
(23 Before any agency which is appouinted by or
subject to the budgetary control of his or her agency.
(£) "In any way attempting to use his or her official
position to influence a governmen£a1 decision” shall not incluat
{1} Appecarances by a public official as a member
of the general public before an agency in the coursc of
its prescribed governmental function to represent him-
self or herself on matters related solelvy to hid of ner
personal interest; .
{2) Actions by public officials, cvmployees or
employcue representatives relating to their compoensation

or the terms or conditions of their cmployment or

)

contract.
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FOR FILING ADMINSTRATIVE RIGULATIONS
WITH THE SECRETARY OF STATE

{Pursuont to Covernmasd Code Seclion 3113801}

r—— — ey mmmtmrman h e e e = e = - —_ -

FINDING OF EMERGENCY

The Fair Political Practices Commission finds that an
emergency exists and that the foregoinq‘requlation is necoes-
sary for fhe inmediate preservation of the public peace, health
and safety or general welfare. A statement of the facts constij

tuting such emergency is:

STATEMENT 9F FACTS

Numerous agencies are in the process of drafting ond
adopting their conflict of interest codes and in order to permi
this process to continue, it is necessary to amend this sectio
on an emergency basis.

* k kK k Kk k k k Aa %k

This regulation will not create any new or increased

coBts to local government pursuant to Scection 2231 of the

Revenue and Taxation Code.
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NOTICE OF IMPGRTANT REGULATION AMENDMENTS

1, As indicated in the cover memorandum to these materials,

2 Cal. Adm. Code §18700(c), defining fparticipating in the making
of a governmental decision”, has been amended. The revised
regulation section is attached. . It is intended to have the effcct
~of removing from the scopé of coverage of a Conflict of Interest
Code those employees who are on the periphery of the decision-
making procesa.

2. The Fair Political Practices Commission amended 2 Cal.

Adm. Code Section 18700{#}(1}(B}. aeletéd_subsection{a}(l}(C),

. and renumbered sﬁbsgction {a) {1} (D) to Ea){l}}?} as noted below.
. These Regulation amendments will result in eliﬁinating from.the
prohibitions-of Government Code Sectioﬁ 87100 and the coverage of
Conflict of Interest Codes many persons formerly.covered pﬁrsuant

to the Commission's Regulations.

Chapter 7: Conflicts of Interest

18700. Public Official Making, Participating in Making, or Using

His Official Position to Influence a Governmental
Decision (87100}.

The provisions herein define terms as used in Chapter 7 of
the Political Reform Act of 1974, as amended, Government que
Sections B87100-87312.

{a) "Public official at any level of state or local
government" means every natural person who is a member, officer,

employee or consultant of a state or local government agency.

-

Ry



Page Two
Regulation Amendments

ti_ﬁj%: V'1: =_; ;(;] “Memﬁéf” shallriﬁqiude, but not be limited to,
) 'f-gglaried or unsalaried memhefs of-boards or commissions
n:h- . 'with decisidﬁ—making authority. A board or commission
: ‘Poﬁgeéaes decision-making auyhorityawhenever:
o | (3} :It“ﬁay make‘é final governmental decision:

{B} It may compel a governmental decision by e

My

ngeneyt Or it may prevent a;governmeﬁtal decision

either by reason of an exclusive power to initiate

the decision or by reascn of a veto which may not be

overridden; or

_ {E+~-ita-aetianf—receﬁméﬁdatienf~6é5censideratieb

-~ &s"u ieqa}—prerequtsmte eo-a-findi- goveinmentad -

- e : . : ' i1

deezstonr-or

?

{B} {C) It makes aubstantlve recommendatlon0
whlch are, and over an extended perlod ot time have
beem regularly apprcved w1thcut 51gn1f1cant amendment

or modlflcatxon by another public official or

governmental agency. h L "

s
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OO PILING ADVONISTRATIVE RECTULATIONS

* WELLL THE RECRETALY U2 STATE

{Pursaiant b Un viment Cn < Setion 2113%21)
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ORDER ADOPTING REGULATIONS OF THE

PAIR POLITICAL PRACTICES COMMISSION

After procaedings had in accordance with the

provisions of the Administrative Procedure Act (Government

-,

Code Title 2, Div, 3, Parkt 1, Ch. 4.%) and pursuant to the
authority vested by Section 83112 of the Government Code, ;
and to implement, interpret or make specific Section 87103
of the Government Code, the Fair Political Practices Commis- ;
sion hereby adopts its regulation in Division VI, Title 2,

California Administrative Code, as follows:

Chapter 7, Article 1: Conflicts of Interest; General Prohibition

18702. Material Financial Effect (B7103)

{a} The financial effect of a governmental decision
on a financial interest of a public official is material if,
at the time the official makes, participates in making or
attempts to use his or her official position to influence

the making of the decision, in light of all the circumstances D
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CONTIRUATION SHERY

FOR FLING ADMINSTRATIVE REGULATIONS
WITH THE SICRETARY OF STATE
{Pursvanl 1o Government Coda Section 11380.1)
C
and facts known at the time of the decision, the official
knows or has reason to know that the existence of the
rfinancial interest might interfere with the official's
performance of his or her duties in an impartial manner
ffee from sias. |
| {S) In determining the existence of a material effect
ubuh a financial interest, consideratiqp should be given, but
not be limited to, an analysis of the following factors:
{1) In the case of a business entity in which
the public official has a direct or indirect invest-
) . ment wdrth'more than one thousand dollars ($1,000), or
in § 'in the case of a public official who is a director,f
E officer, partner, trustee, employee, or holds any
!E position of management in a business entity:
E (A) Whether the effect of the decision will
8 be to increase or decrease the annualized groﬁs
revenue of the business entity by one percent
or more or the annual net income of the business
entity by .5 percent or more;

{B) Whether the effect of the decision will
be to increase or decrease the assets or liabili-
ties of the business entity by $50,000 ot more,
or by .5 percent éf its currenit assets or liabili-
ties, whichever is less.

=M

{2) In the case of any real property in which

the public official has a direct or indirect interést {




5T 400A B4} CONTINUANUN anek)
' FOR EILING ADMINSTRATIVE EGULATIONS
" WITH THE:- SECRETARY OF STATE

{Putsuant lo Goum.mhl Co:ﬁ Saction 1§280.1)

worth more than one thousand dollars ($1,000):
(A) Whether the effect of the decision will
. be to increase the income-producing potgntial
.of the real property by $100 or five percent
- per month, whichever is less; L
(B) Whether the effect of therdecisiOn will
be to increase the fair market value of the real
. property by $1,000 or more or by 75 pegqent,:which-
.. ever is greater. . o
(3} In the case of a source of income of a public
official as defined in Government Code Section 871ﬁ3(c):
{(p) The decision will affect the source of
of income in the manner_dgscribed_in subsectién [b)(:) j
above; _ |
~{B) Whether‘the,qovernmentalﬁdecision will

directly affect the amount of income to be received

PO NOT WRITE IN THIS SPACE

by the official;

{C). Whether there is a nexus between the
governmental decision and the purpose for which
the official receives incqme.

The specific dollar or percentage amounts set forth
above do not constitute either absolute maximum or minimum
levels, but are merely intended to provide guidance and should

be considered along with other relevant factors in determining

-3 JMN.I80 3. 70 AnM B oi
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whether a financial interest may interfere with
the official's exercise of his or her duties in
rendering a decision.

| (c) Subsection {a) of this section notwithstanding,
the making or participation in the making of a governmental
décision by a contract consultént or hy a person retaiﬁed‘f
to provide information, advice, recommendation or counsel
has no material financial effect on a business entity or
source of iﬁcome in which such consultant or person re-
tained is an officer, employee, sole proprietor or partner,
if the only financial effects of the decision are the
modification, perpetuation or renewal of the contractunal .
or retainer agreement and/or the opportunity to'bid :

competitively on a project or contract.

k & k % & x * K

This regulation will not create any new or
increased costs to local government pursuant to Section

2231 of the Revenue and Taxation Code.

...4_ A1l T30 4 TR s Dyp
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YITH THE SECRUTARY OF STATE ' ‘
{ Pursuant 1o Guvernment Code Section 113530.1)

v Copy below is hereby certified to e a true ,

and correct copy of regulations adopted, or D

amended, or an order of repeal by: :

FAIR POLITICAL PRACTICES CO"“ISSID\

. [Agency) FILED i

PO E_ - 2 ' Date of adoption, amendhent, or repeal: ' . .

gt e v .‘ . !
PSRBT February 3, 1976 'FEB. .20, 1976 ;
P36 o B N Leaiine, | TS

gt ot b it s | By ATt u"t:,h&a_ . Cos T
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| provisions of the Administrative Procedure Act (Government :) é

' Code Title 2, Div. 3, Part 1, Ch. 4.5) and pursuant to thé

ORDER ADCPTING REGULATIONS OF THE
FAIR POLITICAL PRACTICES COMMISSION

After proceedings had in accordance with the

authority vested by Section 83112 of the Gdﬁernment Code, "
and to imﬁlement, interpret or make specific Section 87103
of the Covernment Code, the Fair Political Practices Cormis-
sion hereby adopts its regulation in Division VI, Title 2,
California Administrative Code, as follows: '

Adopt. Section 18703:

Chapter 7; Article 1: Conflicts of Interest; General Prohibition

18703. Effect on the Public Gene*ally (87103)

A material financial effect of a governmental dec1qion
on an official's interests, as described in Government Code
Section 87103(a) through (d), is distinguishable from its

effect on the public generally unless the decision will ':j

affect the official's intcrest in substantially the same
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manner as it will affect all members of the public or a
significant segment of ﬁhe public. Except as provided
herein, an industry, trade or ﬁrofession'does not consti-
tute a sighifigant‘éégment'of the general public.

(a) In the case of an elected state officer, an

"industry, trade or-profession constitutes a significant

segment of the public generally.

(b} In the case of any other elected officiai, an
industry, trade or profession of wﬁiéh that officigl is a
member may constitute =& significant segment of the public
generally if that %ndustry. trade or profession;isla -
predominant industry, trade or professidn in the‘officialfs
jurisdiction or in the district represented-by-the:officiél..

' 'fc) An industry, trade or profession coristitutes a
significant segment of the public if the statute, ordinance
or other provision of law which cfeates or authorizes the
the creation of the official's agency or office contains a

finding and declaration, including an express reference to

Section 87103 of the Government Code, to the following effect:

The Legislature [or other authority] declares
that the iﬁdividual[s] appointed to the office

of : is fare] intended

to represent the further the interest of the

[specified industry, trade or profession}, and
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that such represcentation and furtherance

will ultimately serve the public interest.

ﬁqcordingly, the Legislature [or other

authority] finds that for purposes of

persons who hold such office the [specified

industry, trade or proféssion] is tantamount

to and constitutes the public generally

within the meaning of Secticn 87103 of the

Government Code.

(d) Through January 1, 1979, an industry, trade or

profession constitutes a significant segment of the publie
1f the statufe, ordinance or other provision of law which.

ereates or authorizes the creation of the official's agéﬁcy

‘ contains a requirement or express authorization that members

of that industry, trade or profession hold sueh‘office. After
January 1, 1979, in the absence of an express fiﬁding and
declaration of the type described in Paragraph (6} of this
section, such an industry, trade or profession constitutes .

a significaﬁt segment of the public generally only if such

a finding and declaration is implicit, taking into account

the language of the statute, ordinance or other provision

of law creating or authorizing the creation of the agency,

the nature and purposes of the program, any applicable

legislative history, and any other relevant circumstance.

-

D

D
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ORDER ADOPTING EMERGENCY REGULATION OF THE

FAIR POLITICAL PRACTICES COMMISSION

After proceedings had in accordance with the.
provisions of the Administrative Procedure Act (Goverhment
Code Title 2, biv. 3, Part 1, Ch. 4.5) an&.pdrsuant to the
authority vestoed by Section 83112 of the Government Cnode, and
to implement, interpret or make specific Section 87103 ({c)
of the Government Code, the Fair Political Practices
commission hereby adopts its regulation in Division VI,

Title 2, California Administrative Code, as follows:

Chaper 7; Article 1: Conflicts of Interest; General P'rohibitions

18704. Source of Income (87103(c))

Source of income, as uscad in Covernment Code Scction
87103(c), shall not includc a former employer if: All income

from the employer was roceived by or accerued to the nublic
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official prior to the time he or she became a public official;
the income was received in the normal course of the previoué
cmploymeht; and Lhere was no expcectation by the public_official
at the time he or she assumed office of renewed employment

with the former employer.

FINDING OF EMERGENCY

The Falr Political Practices Commission finds that an
emcrgency exists and that the foregoing regulation is neces-
sary for the immediato preservation of the public peéte,
hecalth and safety or general welfafe. A statement of the

facts constituting such emergency is:

STATEMENT OF FACTS

This regulation must take effect immediately in order
to insure that certain state agencies affected by the regula-
tion will be able to act pursuant to it and to thereby fulfill

statutorily mandated obligations within specified time periods.

* * * % * Kk %k %

)

L)

L

BMOBE B2 IR el

1‘

|
|
|



”'-l % 100 lmw LA 1Y

FACE SUHELRT
FOR LG AJIMENSS VR TTYS DL ULATIO NS
WITH THE SLCIE YARY QF STATE
{ Pursuint to Governiment Code Seclinn 11330.1)

C recaven ror e
SeP 151575
Offce of Admivistrative Hearings

ENDORSED

APPROVED FOR FILING
e, Code 110N

w1 RS

Gffice of Administrative Hesings

DO NOT WRITE IN THIS SPACE

- Copy below is herchy certified to be a true
and correct copy of regulations adopted, or
amended, or an order of repeal by:

FAIR POLITICRL PR?\CTTCES_ COMMISSION
(Agency)
Datc of adoption, amendment, or repeal:

Auquqt 21, Lq 5

A Whﬁw

Chalrman e
{ﬂﬂﬂ

N Fund .
Ful \x!'i.\t}"l’

FILED

N alier e the Seeepfony f.‘ Yt
.....

el e algte oAb

Soven 1?3?5

€
Ar H etk QL The
EOLSH TN DY, Somptery of e

DO NOT WRITE IN THIS SPACH

ORDER ADOPTING REGULATIONS OF THE

FAIR POLITICAL PRACTICES COMMISSION

After proceedings had in accordance with the provisions

Code Title 2,

~

. of the Administrative Procedure Act (Gov,

.- Div. 3, part 1, Ch. 4.5) and pursuant to the authority
vested by Section 83112 of the Government Code, and to

implement,

of the Government Code,

interprct, or make Spacific Section BV7207 (a)

t

Conflicts of Interest

the Fair Political Practices
Commission hereby adopts its regulations in Division VI,

Title 2, California Administrative Code, as follows:

"Gifts of llospitality - Section 87z07(a)"

"income"®

u
o

.

7]

@

E Chapter 7:
z

E 18727,

3

6

z

‘g the term

[y

For the purposcs of Government Code Section 87207({a),
docs not include the value of gifts of

hospitality involving food, beverages or lodging provided
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to any person filing a statement of economic interest
if such hospitality has been reciprocated within the

filing perioed.

"Reciprocity" as used in this paragraph includes

the prnviding by the filer to the host of any caﬁsidera—

tion, including entertaipment or a household gift of a

reasonably similar benefit or value.

* k k X & *k X

These rogulations will not create any new or increased

costs to local government pursuant to Section 2231 of

the Revenuce and Taxation Code.

.
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GﬁDEH ADOPTING EMERGENCY REGULATION OF THE g
FAIR POLITICAL PRACTICES COMMISSION ?
After proceedings had in accordancce with the provisions i
o of the Administrative Procedure 2ct {Government Code Title 2,
piv. 3, Part 1, Ch. 4.5) and pursuant to the authority chted
by Section 83112 of the Government Code, and to _implement::r.
interpret or make specific Section 87207 of the Government
Code, the Fair Political Practicves Comission hereby amends
its regulation in Dbivision VI, Title 2, California Administ.a-
i tive Code, as follows:
X
m .
!"é Repeal 2 Cal. Adm. Code Section 1872B.
z! Add 2 Cal Adm. Code Section 1B728 as follows: L
K
E 18728, Reporting of Income and Gifts; Honoraria and Awards (r7;. 1)
[ : '
g {(a) As used in this seoction, "honorarium” means a
o
.payment for speaking at any event, participating in a panel
CH or seminar or cndaging in any similar activity. For purposes
0f this section, free admission, food, beverages and similar
1.
-]
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nominal benefits provided to a filer at an event at which
he or she speaks, participates in ; panel or seminar or
performg a similar service,. and rejmbgrsement or advance
for actual intrastate travel and f%r necessary accomodations
provided directly in connection wi@h the event are not pay-
ments and need not be reported by the filer,

(b} When a filer is requir%d to report income under
Government Codc Sections B7200, et seq., the filer may elect
to report any honoraria received on a scheéule established
by the Commission for that purpose. .The schedu's shall
contain all the information that is required for reporting
a gift and shall require a specific description of the
sérvices provided. The schedule shall not require the filer
to determine or to state whether or to what extent the value
of the honorarium exceeded the value of the services provided.
A filer who elects to use the schedule provided for in this
paragraph for any honorarium must disclose on the schedule
all honoraria of $25.00 or more received during the period.

{c) Any filer who does not elect to use the schedule

described in paragraph (b) must report an honorarium as a

gift unless it is clear from all of the surrounding c¢ircum-

stances that the services provided represented egual or

greater value than the payment received. If it is clear

_

from the surrounding circumstances that the services provided :)

- were of equal or greater value than the payment received, the
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honorarium is income, not a ¢gift. When the filer claims

that the honorarium is not a gift, he shall have the burden

of proving that the consideration was of egual orlgréatér

value, unless the filer is a defendant in a criminal acti .
{d) A prize or an award shall be disclosed as

a gift unless the prize or award is received on the basis

of a bona fide competition not related to the filer's official

status. Prizes or awards which are not disclosed as cifts

shall‘be disclosed as income.

FINDING OF EMERGENCY

The Fair Political Practices Commission finds that

an emergency exists and that the foregoing regulations are

‘necessary for the immediate preservation of the public peace,

health and safety or general welfare. A statement of the
facts constituting zuch emergency is:

STATEMENT OF FACTS

This regulation is neczssary in order to provide
guidance for filing Statements of Economic Interests: Since
these statements are being filed continually, it is necessa
for this regulation to take effect immediately.

This regulation will not create any new or increased
costs to local government pursuant to Section 2231 of the

Revenue and Taxation Code.

FEyID-340 2. - ey
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Jrons ADOPTING RUGULATICOHS OF THE

FAIR POLITICAL. PRACTICES COMMISSION

After pruceedings had in accordance with the

L)

srovisions of the Auministrative Procedure Act {(Suvernaent
Couc Title 2, Div, 3, Part 1, Ch. 4.5) and pursuant to the
Juthurity vested vy Section 83112 of the Governrent Cous, 203
to laplemeat, intzrepret or make specific Section 87207{u){2)
and (b} (3} of the Government Ccac, the Fair PFolitical
fractices Commigsion hereby amends its regulatiorn in Division

Vi, Title 2, Calitornia Administrative Code, as {ollows:

A 2 Cal. Adm. Code Section 1744,

- 16740. Priviieged Information: Statement of Eccnomic

Intcrests (s7207(b)(2) and {b)(3}]

. . An official need not disclose under Sections

" DO NOT WRITE IN THIS SPACE

81207 {0)(2) ana 87207(b}(3) the namne ok a nerson who poid fees

2
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or made paymenkts to a business entity if disclosure of the
person's name would violate a legally recognized privilege

under California law. Such a person's name may be withheld

in accordance with the following procedure:

(a) An official who believes that a verson's
name is protected by a legally recognized privilege may
decline to report the name, but shall file with his
Statement of Economic Intecrests an explanation for such
nondiscictiure. The explaination shall separately state
for each undisclosed person the legal basis for assertion
of the privilege and, as specifically as possible without
deteating the privilege, facts which demonstrate why the
privilege is.applicable, |

(k) with respect to each undisclosed verson,
the official shall state that to the best of his
knowladge ha has not and will not make, participate in
making, or in any way attempﬁ to use his official
position to influence a governmental decision when to do
so constituted or would constitute a viclation of Section
87100,

(c) The Executive Director or his designee may
requeét further information from the official and, ifE no
legal or factual justification sufficient to support |

assertion of the privilege is shown,‘may order that the
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dizsclosiure required by the Act be made. The offic.a. |
shall, within 14 days after receipt of an order frow the
Executive Direcior or his designee, either comply with
the order or, if he wants to challenge the determination
of the Executive Director or his designee, appeal the
determination, in writing, to the Commission.

(d) If the RExecutive Director or his designe
determines that nondisclosure is justified because of the
existence of a privilege, the matter shall be referred to
the Commission.

{e} The Commission shall review an appeal filed
under parag;aph {c) or a recommendation made by the
Executive Director or his designee under paragraph {d) at a
meeting held no less than 14 dsys after notice of the

meeting is mailed to the official, the Attorney General anu

‘both the district attorney and city attorney of the

jurisdictions in which the official's residence and
principal place of business are located. The Commission
shall decide whether nondisclosure is warranted by issdi

an oplnion under Section 83114 and shall treat the
explanation for nondisclosure accompanying the offict
Statement of Economic Interests as an opinion request. T+~
procedures set forth in 2 Cal. Adm. Code Sections 18320~
18325, however, shall not apply to opinions issued pursuan:

to this regulation.
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(£} If. tihe Commiszsion orders an afticial to
disclose, the official must comply within 14 days. The
Executive Director or his designee may, for good cause,
extend any of the time periods established in this

regulation.

COMMENT: A person's name is not ordinarily protected

from disclosure by the law of privilege in California. Under

current law, for examnple, a name is protected by the attorney-

client privilege only when facts concegning an attorney's
representation of an anonymous client are publicly known and
those facts, when coupled with disclosure of the client's
identity, might expose the client to an official investigation or

to civil or c¢riminal liability. ©See, e.g., Brunner v. Superior

Court, 51 Cal. 2c¢ 6le, 618 {1959}; Ex parte McDonough, 170 Cal.

230 {1915); Baird v, Koerner, 279 F.2d 623, 630 {9th Cir. 1960);

and cases compiled in In te Grand Jury Proceedings, 517 ¥F.2d o6o,

670-71 (5th Cir, 197%)., A patient's name has been protected by
the physician-patient privilege only when disclosure of the
patient's name would also reveal the natute of the treatment
received by ths patient because, for example, the physician is

recognized as a specialist. Seo, e2.g., Marcus v, Superior Court,

18 Cal. App. 3d 22, 24-25 {(1971) and Aschecman v. Superior Court,

254 Cal. App. 2d 506, 515-16¢ (1467)}. 'The names of business

TIwtR. T80 3. TE 2em SN © J
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customers are not protected by the trade seccret privilego an
because of surrounding circumstances, disclosure of a paviicuss
customer's identity would also result in “isclosure of spercial
needs and requirements of the customer that are not generally

known to compekitors. See, e.9., King v. Pacific Vitamin Corp.,

256 Cal. App. 2d 441, 846-49 (1967) and Pecrless Oakland Laun.ry

Co. V. Hickman, 205 Cal. App. 2d 55%, 559-60 {1962).

This regulation will not create any new or inc. casaud
costs to local government pursuant to Section 2231 of the Rovenuae

and Taxation Code.

2




