#63.70 10/5/76

Clemoranduir 76-487
Subject: Study 63.70 - Evidence (Evidence of llarket VYalue of Property)

Attached to this memorandum is a draft of a tentative recomuenda-
tion relating to evidence of market value of property (not just eminent
domain and inverse condemnation actiens), prepared in accordance with
the Commisslon's decisions at the September 1976 meeting. The staff
requests authority to distribute the tentative recommendation in nimeo-
craphed form for comment.

The staff proposes to send the tentative recormendztion not only to
persong on the Commission’s eminent domain mailing list, but also to
appraisers, tax assessors, inheritance tax referees, insurers, persons
who have requested tentative recommendatlions relating to evidence, and
other persons who might be in a position to evaluate the impact of ap-
plying the eminent domain valuation rules to other fields.

The staff notes that in the tentative recommendation 1t has not
dealt with one preblem that the Commission requested the staff to deal
with separately--simplification of the structure of Revenue and Taxation
Section 4986 and suspension of taxes on property taken by eminent domain
as of the date of possession. This is a complex problem that the staff
needs wore time to deal with. Also, the staff proposes to work in the
matter of suspension of taxes in inverse condemmation cases at the same
time, pursuant to the Commission's directive to reactivate the inverse

condemnation gtudy.
Respectfully submitted,

Hathaniel Sterling
Asslstant Fxecutive Secretary



LETTER OF TRANSHITTAL

The California Law fevision Commission tentatively recommends that
the Lvidence Code rules relating to value, damages, and benefits in emi-~
nent deomain and inverse condemnation cases be revised and extended to
all cases where the warket value of property is in issue. A copy of the
tentative recommendation is attached.

This tentative recommendation is beling distributed to interested
persons and organizations for review and comment. All comments recelved
17ill be considered when the Commission determines the recommendation, if
any, it will submit to the Legislature, The Commission would appreciate
receiving vour comments on the tentative recommendation by ‘iarch 1,
1277. Comnents may be sent to the California Law fevision Commission,

Stanford Law School, Stanford, Califormia 94305.



TENTATIVE RECOMMENDATION
relating to
E?IDEHCE OF MARKET VALUE OF PADPERTY

Background

The California Evidanca Code provisions raelating to value, dsmages,
and benefits in eminent domain wnd {nverse condemmation caaasl were en~
acted in 1965.2 These provisions were the result of recommendations of
the California Lav Eevision Gommillion3 slthough they were tot ultimate-
ly enscted on Comtriseion recommendation.

The Bvidaence Code provisicns razlating to value, damages, and bene-
fite in eminent domain and inversa condemnation cases have been the sub-
ject of extensive review and comment eince their enactment, They have
been discussed in law review urticlaa“ and traatises,5 they have been
considared in g national monogrnph.ﬁ and they have beosn the subject of a
thorough yuestionnaira distributed among prectitioners by the Law Revi-
sion Cnumiuaion.?

The Comtission hae teviewsd the Evidence Code provisione and has
determined “het a pumber of changes are desirable. Thase changes are
dinscuseed below.

1. BEvid. Code &} 810-822.
2, Cal. 3tats. 1935, Ch., 1151, § 4.

3, Bee Rncommuﬂdation and Study Ralating to Evidence in Eminent Domain
Procaeai s, 3 Cal, L. Revision G %h Raports at A-1 (1960).,

4, Bae, &, Carlson, Statutory Rules of Evidance for Eminent Domain
Proceedinge, 18 lestings L.J. 143 {1966); Whitakar, Weal Property
Valuation in Califoraia, 2 U.B.F. L. Rev. 47 (1967).

5. Bee, 9.§., Matteoni, "Just Compensatior," in Condzmnatlon Practice
4in Californda, 54 4.25-4.51, at 57-74 (Cal. Cont, BEd. Bar 1973y
Dankert Con.emnation Practica Hendbool:,™ in 14 California Feal
Eateta Law and Fractice, 8§ 508.01-50%.42 (1976); B, Witkin,
Gnli'crnin Bvidsrnce B0 440-647, ot 397-405 (2d ed. 1966).

6., Bee Higlway Resssrch Besard, Huler of Compensabiliey and Valuation
Evidence fou Highway Land Acquisitinn (1970).

7. The que:tiotinalrc rasulta waro apalyzed in & consultant's report
dnted March 24, 197Z (unpublished).




Application of Lvidsnce Cods Provislons
The provisicne of the Evidence Dode welating to valustion of prop-

erty epply only to cminen: domain and inverse condeimnation pruceedings.a
Other actions involving ths velustion of property, with a few limited
exnaptiuna,g are governod hy came ilaw. It kes been suggested by several

comrentetors that the emltivat domain veluation proviaiona could be

equally well appling to the otiier s;:::iuna.m

The major eree: of litigaticn, other thin eminant domein and in-
vaerse condexntiot, whare the detervinination of property value is impor-
tant include property toxation and inheritance taxation, breach of
coiitract of malez of property, fraud I sale of pruperty, damage or
injury to property, end merital diescliution and divisioun of property.

In edch of thes: aeroas, the eriticel doterminaticn ie the "rmarket value"
of the prrperty.l1 Thic ie alwo the detearminziion in en eminent domain

B, Evidence Cods Scotion 310 providas, "rhim srticle is intended to
provide spacizl rulsn of avidescs applicahlc otily to eminant domain
and duvares condstwmntion proesedines,”

9. See, 8,7., Com. Cele §9 2723, 2724 (peoof of mavket price in cases
involving s-ls of goode).

10. In Carleca, Stefutnrr Rules of ivldence for Eminent Domain Pro-
coedinnn, 18 Hegoings L.d. 103, 166 (1986}, 1t wes seld:

In ary wvauk, ron le@ Queinion Ortemicoion ond the leglalature
should cousidsr legiolaczizn aking the Evidence Code provi-
sions applicable to nll zecdlone and opecial proceadings in-
volving tha vesuaiion of resl properky.

And in Yhitekor, deel Provscty Yaluation in Califcrnia, 2 U.S.T.
Rav, 47, 58 (1957Y, 11 woa “&id°

But Lf che ceordsard veiua fov nurpoges of cminent domain ie
ths #oma se valur for puepuste of renl proparty taxation and
ifabaritance texatio., ue reason appeers why the evidentiary
rulog f} datoaraiais wlue =bhould be limited to sminent
Gomgin ool inverse cendeusnebion cooes.

2. des, g:gﬁﬁ_Cll. Censt., &rt. HITL, % 1, and Zav, & Tax. Code §§ 110,
110.5, 40% (uer of "fadr seveet veluw' or "full value for taxation
purpoass) s Rav, & Tax. Sode 47 12311, 13951 ({aheritance tex based
on "markol valus™ of pronoeiyl; Sdvil Cede ® 3343 (meaaure of
doreges ir frooad Laved op "acluven ealue” of property); Ilus. Code
B 207 (fire fuevrsus nevnie lors to the axtent of "the actuel
cagh valun” oF ¢l prevsity),  "ha creaa seve uniformly interpreted
thies warying stenisvde to mese “warkes vaiua." Bee, e.g., Delur
Homed, inc. v. Louwndy 24 fan Megse, 45 Cal.2d 546, 361-5362, 290
B,2d 546, 554 (1953) {prowmrey taua)y Guiid Winerifee & Distilieries
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or inverse condemnaiion ;rscaediﬁgdiz

Tha lack of ééﬁ:ututﬁ standards of evidence ¥or the valuatlon of
property in erads othet thon wmizent domain 2bd invecge condemnation has
created & aumber of problmus. The same beele factius! question=--~the
determination of warker value of propectr--ir governed by different
rules of avideics depeuding upen the fvpe of caan in which the question
lrineﬂ.lﬂ It sdditlon to the inaguity «caated by such a schewme, confu-
sion amocng appreilserc and attorneya, ~r well ae omong the courts, is
geaneraced by the sxistence of uultiple Eﬁﬂhﬁﬁ?&&.lﬁ And the lack of
clear statutory stuncerds in casos tvhare thoe market value fesue 18 not
frequantly litiysted poses vecl problems for the parties and the court.15

Cne solution auvopted by the courts has been slmply to follow the
statutory evidencu rules {9 ceses other than cminert domain end inverse

v. County of Freena, 5) Cal. Ann.2d 182, 187, 124 Cal. Rptr. 95, 99
(1975 (property taw)s Uaico 041 Oo. v, County of Ventura, 41 Cal,
App.3d 432, 436, 116 Cel. Rpzu. 13, 1€ (1974) (propuerty tax);
Campbell Chain Co. v, Couniy of Alemoda, 12 Cal, App.3d 248, 253,
90 Cal, Rpir. 501, 504 (1979) (property tex): Estate of Rowell, 132
Cal. npp,2d 421, &2%, 282 ?.24 163, 168 (1955) (inheritance tax);
Bagdasarin v. Graguoa, 31 Cel.2d 744, 752-753, 192 F.Zd 935, 940
(1943) (freud demapes); Pappar v. Unlerwssod, 63 Cal. App.3d 698,
706 n.F, 122 Cal, Bptr. 342, 349 n.7 (1875) {(frcud demages); Jef-
faract, Ins. Co. v. Jupairior Court, 3 Cal.3d 398, AD2, 475 P.2d4 380,
882, %0 Csl, Hptr., H0E, 610 {19700 (fite insuratcs).

12, E.g., Code Civ. Proc, § 1267%,310 {(measurc of compensetion in emi-~
nent domain le "fair wmocbet valun' af property;.

13. See Carlson, ftatutory Pulzs of Evidance for Zpinent Domsin Pro-
ceadinge, 18 Haertinpo L.J. 163, 144 (1956),

14, BSee id,
15, Bea, f.g., o re Maceiage of Toll, 55 Cal. App.2d 062, 368, 126

Cal. Bptr. 309, 310 {1970):

We recoguise thot neation 4807, necdivisioca fa) of the Family
Law Aci raquiven san egusl divialou of comiaunity property, and
that the triel courl, theretors, ie reguized to make apacific
findings concerning thu anature and valvae nf all ceeats of the
pavtiaz telfere the court. . . . Heithsr the FPemily Law Act,
ner the disislonsl Tevw of chis etate reiating o community-
proverty divisior, offore any pesiédicgiar puidance &8 to how
the valuz of = dlouted raal proporty vecat should be ascet-
cained,




condamnﬂtion.lb n uha cepe of In re Matoiage ob Fcibiif for example,

the court wan copfroniod with the fuctueul questlion of the velse of g
particuler seset involved in r communlby propersy division, In the ab-
sence cf appliceblin otstutery and daclnional ruiss of evidanca, the
court sought guidancs {rut the Dvidence Code piovisiooe and the condem-
nation cases coustruing &hum&ig

The Law Reviaolon Commiosion raoorwenis thet the Evidence Code rules
applicable to emineas dovaiy and inverce condemontion cazes be axtended
to include 2ii egwsp nod Gow sovared Wy oeatoeis wherse thete 18 an issue
of the "merkot walue" (or its cguivalant) of preoperty. The Evidence
Code rulae are suificient.y gonzrel *n scovs, apd suflicisntly liperal
ia their adwmiasion »f ell recogvised voluntion tochniquea, to justify
their use i ull orxedm ideatifiled Ly the Nomaicsion.

Broed applicaticu ci the statutuse svidsence rules will to some

13
A

extant change sxiating cass luw. Jewever, the courte have applied

16, This has been surseated Ln Cazleon, Statututy Kules of Zvidence for
Emigent Domcin “ru;saiimﬂaa 35 dasti;;~ L.J. 143, 144 (1967): "It
may welli b thnt tho *'iam and appoliste courts wall want oniforme-
ity end mey wall Eolluow ths novw av$z¢4rr vules for all cuames in-
volving the voluatlon of zoal puvenasey.'

17. 53 Crl. App.3d 562, 16 Zel. Hpbew. (08 (1975).

18, Bea I ks ﬁ%rr gra of Tetls Sﬁ Cide fon. 33 BEE, DSH-371, 126 Cel.
Rper . 306, 280~01% Li67hy.  The sownk itdmawcly hald avme of the
Rvidezca Gade prowinieas non i e.g¢n.“1 1 o w.rdipnl dissolution

oudb. Id. ac B7L, 10 Onk. Dpkr. ot 32,

19. ot exemple, one 07 shs cantral :ad reocucring questionz in valua-
tion cacesd i whkether wviaznce ni niiea pricns of comparable prop-
erty shocld be sdmficed on dlwec 2aeeioutdion %2 phov the velue of
the proparty 1o quaatles, Teliforain peroiis adtdssion of comparsa-
ble majes vhera paroopal sropuzsy 1o etusuited, Bea, .8y Foreman

& Clerk Corp . Faiilun, 3 ?altﬁd 75, &¢3, 4679 2,24 3621, 369, 92
Cal. Rpir. 167, 163 Li%,.,, Ve Watkin, u&lkbo"n:. Svidence § 361,
2t 321 (24 ed. 1836}, Vawon patk prrperty io ecnc¢rnad Californin

paraitn seniseion of ooppnoihle safer dn cnges other thun condemna-
tdot ceaws. Sue In ra Macrioge of Yolb, 53 Cnal. App.3d 382, 871,
126 Cal. Boor, 300, 454 CiT¥SY. YL de dia che sras of cotdemnation
law that the sais bed lop ovar che ansiion of aduisslbility have
been Soumit 1n Collfornde.  Ese tthitzusr, 2oul Propecty Yalustion
din Geldfennde, 7 ULB.F L ev. L7, F2-78 {1087).

Batcre 1&5 y waiefonnle u“t%'fﬁi tescdipoar on divect examinas
tion cepcarnung aclom LT coaoarsllo r#wv:;y in condgratlon cesas.
1d. at 72, in 1057, Lewarer. ohe Colilforodis Soprona Court by a

}"‘- w2

i
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meny of the basic principles appllesbis oo s;ineai domsib cases in the
other sress where vaivaiion s Ioporiant. particalarly i propetty
taxatlon and fnheritsonca iaxaatnn+?u aid tha bensilt of ellminating the
axiasting uncertaiaky by beving o un’iowm zet of rules of evidence appli-
cable to all propatty veluacions far subtseiphs ary inconveniewnce of

minor changes 1o cuodmbing caes 1oy rales,

L A At b R e Thr ek b e © e e B % o R ha s e e et i 4 e s

four-thuee majority discivdeds rhe exslusiesscy tala sz "contrary to
lopic" aw! held that prices paid for similer property in the vicin-
ity wera admieeible oo Sdrert examiracdon vichin the discretion of
tha trial court., Coaniy cf Los éngalee v, Faun, 48 Cal.2d 672,
B76-H40, FiE P24 9B, $3T-EB5 {18575,

Shortly pltey ¥ous, the Galadornia Law Revisior Coumission
recomuendrnd legimistion %n ¥!mit vsinecion evidence in copdemnation
caBes to eupert opindon cesiimony, but to ellow the expert witness
te £fcte on divect prmminecion che fuote and daca upon which hie
opivion s heeed . ., for the Iimited purpose of showing the basis
for hde ovdnfon . . . .7 i Cal. L, Revisiou Coma'n Reporta at A-9
(1961}, T% wan the Commisalon’s view that, by thue limicing the
purpaer of ereco svidencs, the nosaihiiiry of srolongation of trial
and tha mekitg of an award far ghove or below the rapngz of expert
opinion of -ralue wourd Le aveided. 1d, at A-G.

Ag ultlmstely engciod, 7videnee Unde Ssevioms 813, B15, and
Bl6 adept the rule of 1init:d adwisaibility for rcondsmwnatinn cames
a8 recomtended by the Comndszion.  Tue veltve of aroperty in such
cencyg asy be vhown only by opipioe uselinony of experi witnesses or
of the vwner of the oroparty. bvid. dode § £13.  Evidence of gales
of the aublec: vropercy ov of cosporan’: eales ls admissible on
divect examinaviocn bur ouly Tox the purjuse »f axplalining tha
vivneas' ouindion.  Heo Evid. Gode 8§ '3, 3i6; Carlson, Statutory
Rules of Evidurce [on Zuminent Dumain Proceedinga, 18 iastings L.J.
163, L&? (i%645. Toue, esfter Yesring cuch evidance, the jury is
inmtructed to conafder 1t "ovly for the linmited purpose"” of ena-
Lling 4% “to undersiasnd 4no welgh Che testimeny of the witnesses as
to thelr opicicen’ of velue asd o return a verdict within the range
of the agpert colnsene of value, ¥AIT 11,00 (1975 Rev.}.

The sppilestion af fhe evideriiery rules of Bvidence Code Sec-
tiong 810-820 to all caeen where the vaive of property ie in 1ssue
{excapt ~nuan already coversd by aiptuie--see Com, Code §% 2723-
2724) weulo apply the ruwde of llmitoss admissibilicy bo auch canes
and would thua chunge the rule of Feremsn & Clark Corp. v. Fallon,
gupre (perscnal property?. o ro Marrlaie of Folbk, puprs (real
property), amd wmilar cones,  To making thip czeommendelion, the
Commilasiot: 1e ~0 the view that the bercfite o be galned by having
¢ unlfornt pet of wwildeatinty rulas sviwelgh say disadventage In
restricting the vule of sdadsrioility oi comparable sales where,
for example., [unnible pesroons peobercy i cotsernad,

-+

20. Bee bhiteler, Real Propenos Yaloobios in Cnlliornds, 7 U.S.F. L.
Rev. 47, 101 (1367},

-

£
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Testimony Ly Owner

Although generally the velue of property may be showm only by the
opinion of an expert witnees, ¥videncs Code Section 313 permits the
owner of proparty to give an opinicn ae te 1ts wvalue., This provision
should be reviwed to maks :lear tiat oot vuly the fee owner, hut the
awiter of any cotpensable duterest {n che proverty. may testifyv as to its
value. This 18 important In esminen: domaln procecdings since, in a
bifurcated trial, the owner of aa {interest lo the property may find it
necesagary to testlfy sa to the value of the entire property in order to
establish the vaiue of his iﬂturcat.zi

The right o! the mmer to give sn obinion as to the value of prop-
erty haa been construed to refor onily to natural persona. Wiere the
owner 1s & corperation, far inetescs, 4 corporate representative mey not
testify unlees he fg ctherwdse nuslified as an ﬂxpertnz? This tule
should be chsnged. Whoere the property 16 owned by & corporation, part-
nership, or unincorporated sgazoviation. an officer, empoyee, or partner
designated hy the cwner shouid be permitted to give an opinion of the
valua of the property if the desipnee le knowledgeable as te the char-
acter and use of the prmperty:zg ‘Mide will omanle the amall organiza-
tion to give adagunte itestimony 2 *to che vAluo of itg property 1n cases

where 1t might not be able tn afiord the cost of an expert.

Admipsibillity of Cowparable Sales

A witness mav, Iin appropriste casews. very or calesg of comparable
properties ag a baels for anm opinien of ths velue of pruperty.za Ex~
perience under this rulc veverle that the reguirement of corparabilicy
has been ton nerrowly coustrued by some covtts so that ssles of compa-
rable properties that ccvld be fairly consldored ae shedding Light on

the value of the sroperty being velued heve beep rvuled inadmissible.

esraamerrd

21, See Code Civ, Proc., § 1260G.270 (procedure where ther: sre uivided
intarests}.

22. B.p., Clty of Pleasant Hill ¢. Virst baptist Church, 1 Cal. App.3d
84, 4Li-412, BY Cal. Rety. i, % (i¥62}.

23, Section 110323 (1} »F the "mifonm danent Domain Ucde covtains a
simllar provision.

24, Evid, Code § Bl&,



The Cowmission recomsends thst the courte be encouraged to permit
gn axpart witnesry wide discveiion in the selection of males., Tt s
better to have all relevant svidence gvailsble to the ttler of fact than
to have insufficlent evidence. 7The degree of comparability of a sale
should affect the weight, rather then the admissibility, of evidence of

25

the sale, To this end, the righi of full cross-ewxamination concerning

coupargblie sales should bde prescrved,

Capitalization of income

& witness way, In sppropriete csses, rely on thae capitalized value
of the rente attributable to the property as improved with existing im-
provemeutm 23 a basia for an epinio of the value of the property.gﬁ In
meny cases, however, the property may not be {mproved for its highest
and best uke »o Shet uee of a capitalizetion of ipcome technique does
not vield an aceurate eptimate of market velus, 1Iu most cases, this
drawback is aurscuntable since there are ususily obher more reliable
valuetion techniques avnilable, uotebly vee of mevket data or compsrable
valae, llowever, in Bome cssce, there may be ue velevent sarket and
hence no markat data fsr the properiy. Taie 1s particularly true in
case of gpecisl use or specisl purvor. properties.

Te alleviace the prohlems thabt wccur in vaiuving “he uaderimprovad
property for whizh there is no market data, the Cummfasion recommends
that, whers there is ne relievant market or the preoperey, the capitali-
zation of income appreech be permitved as a basis for veluing the prop-
erty as if 't ware improved For Jtz highest and hest uee, whethor or not

it ig presently so lmproved.

Admiseibility ot Unpatd [sxes
Evidence Code Secrisn B71{~) permits considcration of

Ysorual or

eatimated taxes" for the pureouwe of capiteldzation of {pcome. However,
Revenue and Taxation Codz Sectinn 4586(b) prohibits mention of "the
amount of the taxee whicih mev be due oy the preperty.” The relationahip

batween these two provisions has caused ecpe confucion in practice.

25, OF course, if the mwpert witnese refare o sdled which are too
remote, they are sublect tov & molion o stvike end the jury should
be instructed to disregard them.

26, Evid. Code § 519,

o ek

t
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The apparent cuptli~i becween the two provisicns ie regolved by ob-
gerving that the kRevzoue and "oxenior Oode pravislen relates only to
mention of tnpeid ﬁ&ﬁaﬁug? The Commisslon balievea that thie distine-
tion should be made vlear, howover, by reloecsting the tezuation provigion
to the HEvidence Code. The language of Hovanue dand Taxation Code Section
4986(b) concerning wistrial shrmuld be deleted. The general rule will
thure apply, which pieae the courd Jiscpation oo declare 8 wletrial when
evidence hae been presented which v insdelasible, highly prejudicisl,
and camiot be corrected by an sdwonlidion to the jur}r.28

The Evidence Code provigdion should aleo be smended to meke clear
that it is inapplicabie 1a casgs where the ultimare Lleeuve is the aa-

pessed valuation of properity,

Admissibility of Ssle or Exchange

It 13 improper for & veiuetion witnese to give &én opinion aa to the
29

value of property cther than that beiog velued. A particular applice-
tion of this rule is bo trades or exzclhiznges involving the property baing
valuved since a determiuacion of the value of the property depends in
part upon the valus of the property for whlch it iz traded or exchanged.30
The Commiasion recommends thet the statute make clear that transactions
involving the trade ot excheonge ni proparty are not a proper basis for

an opinion se tu the value of tihe property.3

The Comitsgicn's rerommendatione would be eflectiatad by enactment

of the following meamure:

27. See Carlson, Stavutsry Rulss of Evidesnce for Eminent Domain Fro-

i okt rb b 1 b+

ceadings, 18 anilngg L.Jd. f43, 157 (i366Y.

28. See Wolford & Endicot:, "Motions Huring Trisl" in California Civil
Procedure nuriua Triat, §4 13.61-15.63, ac 372~375 (Cal. Cont. Ed.
Bar 1960); 4 A, Witkin, California Prncedute Trial § 130, at 2954
(2d ed. 1971}.

'29, Evid, Cnde § 8224},

30, 8ee People v. Reatdon, & Cei.)d 507, 515-516, 483 P24 20, 26, 93
Cal. Rptr. BS2, 858 (i97]).

31. BSection 1113¢5) of the Unifuvrw iminant Domain Code contains a
gimilar provieion.




10/15R
An act to amend the title of Article 2 (commencing with Section
810) of Chapter 1 of Division 7, and to amend Sections 810, 811, °12,
813, 816, 817, 819, and 822 of the Evidence Code, and to amend Section
4686 of the-Revenue and Taxatlon Code, relating to evidence In the

valuation of property.

The people of the State of California 4o enact as follows:

Evidence Code §§;310-822 Title (anended)

SECTION 1. The title of aArticle 2 (cdmmeacing with Section %19) of
Chapter | of Tlvision 7 of the Evidence Code is amended to read:
Article 2. ¥alue; Bamapes; and Benefies in Emtunent Demain
dnd iﬁvefﬂe €endenmnatien Cases Evideﬂde Qﬁ

ifarket Value of Property

104159

Evidence Code § 810 (amended)

SEC. 2. Section B10 of the Evidence Code 1is amended to read:
810. This article is intended to provide speciél rules of evidence
applicable only £e eminent demsin and inverse eendemnation preceedings

to any action in which the value of property is to be ascertained .

Comment. Section R10 is amended to remove the limltationm on ap~
plication of this article to eminent domaln and inverse condemmnation
proceedings. This article applies to any action or proceeding in which
the "value of property” is to be determined. See Section 811 and Com-
ment thereto (“value of property' defined). See also Sections 105 and
120 ("action” includes_action or proceeding). It should be noted,
however, that--where a particular provision requires a special rule .
relating to value——the speclal rule prevalls owver this article. See,

e.g2., Com. Code §§ 2723, 2724,
-0
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Fvidence Code § 811 (amehded)

SEC.73. Section 811 of the Evidence Code 1is amended to read:

1311. -As used in fhis article, “Valué of property’ means the smeumt
of Ejuéf compensation’ o be ascerénined under Seetdon 19 of Arttele I
of ¢he State Censedeutien and the dmousnt 8f walues damapes dand benefits
to be asecerteined under dreicies 4 {commencing with Sectien 12633183

amd 5 {eomneseing with Sectieon 126314103 of Chapter 2 of Tiele 7 ovf

Pare 3 of the Sode of €ivdl Procedure market value of property or its
equivalent .

Comment. .Sectlon Bl1 is amended to‘broadgn the application of this
artlcle to all cases where a market value standard is used. These cases
include, but are not limifeﬂ fo, the félidwing:

(1) Eminent domain proceedings. See, e.g., Code Civ. Proc. § 1263.310
(measure of compensation is fair market value of property taken).

(2} Property taxation. See, e.g., Cal. Comst., Art. XIII, § 1, and
Rev. & Tax. Code %5 110, 110.5, 401 (property assessment and taxation
based on fair market value or full value). )

(3) Inheritance taxation. See, e.g., Rev. & Tax. Code §8 13311,
13951 {property taxed on basis of market value}.

'(A} Breach of contract of sale. See, e.g., Cbm.'Code-§§'2?OS, 2713
{(measure of ddmages for nonacceptance or repudiation 1s based on market
price). It should be noted that, where a particular provision requires
a gspecial rule reléting to proof of value, the special rule prevails
over this article. See, e.g., Com. Code 3§ 2723, 2724.

(5) Fraud in the purchase, sale, or exchange of property. See,
e.g., Clvil Code 5§ 3343 (measure of damapes based on actual value of
proﬁerty}. ' '

{6) Other cases in which no statutory standard of market value or
its equivalent is prescribed but in which the court is regquired to make

a determination of’ market value, such as cases involving damage to
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property, sale of property, marital dissolution proceedings, or other
valuation or appraisal of property. aspplication of this article to
marital dissolution proceedings chanpes the rule of In re Marriage of
Folb, 53 Cal. App.3d 862, 871, 126 Cal. Pptr. 306, 312 (1975).

- It should be noted that this article applies only where the market
value or its equivalent of property is to be determined. In cases in-
volving some other standard of ﬁalue, the rules provided in thié article

are inapplicable.

10/161

Evidence Cade_g_ﬁlz {amended)

SEC. 4. Sectioﬁ 212 of the Tvidence Code 1s ameﬁded to réad:

812. This article‘ié not intended to alter or change the existing
substantive law, whether étatutory or decisional, interpretinsg Eiusf
compensetion— a4s used iﬁ Seéfieﬁ 19 of Arttede I of the Stage Eﬁésti;
tﬁeiea e!ithe.eermﬁ Lfate markes valwes” Ydamapes” oF ”benefi£2 as used
in hredetes 4 {eﬂmméﬂeing with Sectisn 126373403 amd 5 feomweneing with
Seetion 1263+4103 of chapter 9 ef Fitde F of Pares I of the €e&e‘af

€4vt: Precedure the meaning of "market value” or its equivalent .

Comment. Sectlon 812 1s amended to make clear that nothing in this
article affects the substantive meaning plven the term 'market value"
(as used, for example, in the statutes relating to inheritance taxation)
or equivalent terms such as "market‘price" {(breach of contract of sale),
“"actual value” (fraud 1n a transaction), ' full value' (prbpértj‘taxa—
tion), fair market value" {property taxation, eminent domain), or “‘just

compensation,” "ﬂamage;" or "benefit’ (eminent domain).

10/162

Evidence Code § A13 (amended)
SEC. 5. Section 813 of the Fvidence Code is amended to read: .. :

813. {a) The value of property may be shown only by ocpinion of:
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{1) Witnesses gqualified to express such opinions; and

(2) The owner of any right, title, or interest in the property ex
pfeperfy interest being valued ; and

{3) An officer, employee, or partner designated by a corporation,

partnership, or unimcorporated association claiming any risht, title, or

interest in the property being walued 1f such person is knowledgeable as

to the character and use of ths property .

{b} othing in this section prohibits a view of the property being
valued or the admission of any other admissible evidence (including but
not limited to evidence as to the nature and condition of the property
and, in an eminent domaln proceeding, the character of the improvement
proposed to be constructed by the plaintiff) for the limited purpose of
enabling the court, jury, or referee to understand and weigh the testi-
mony given under subdivision (a): and such evidence, except evidence of
the character of the improvement proposed to be constructed by the
plaintiff in an eminent domain proceeding, 1s subiect to lmpeachment and
rebuttal.

Comment. Section 813(3)(2) is amended_to make clear that not only
the fee owner of the_property, but any person having a compensable
interest in the property, may testify as to the value of the property or
his interest therein., Cf. Code Ziv. Proec. §§ 1235.179 ("prbperty“
defined), 1263.010 (right to compensation). This 1s consistent with
Code of Civil Procedure Section 1260.Z20 (procedure where there are
divided interests).

Parapgraph (3) 1is added to Section 813(a) to make clear that, where
a corporation, partnership, or unincorporated association owns property

being valued, a designated officer, employee, or partner who 1s knowl-

edgeable as to the character and use of the property may testify to his

[
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opinion of its value as an owner, notwithstanding any contrary implica-
tions in City of Pleasant Hill v, First Baptist Church, 1 Cal. App.3d
384, 82 Cul. Rptr. 1 (1969). !lothing in paragraph (3) affects the

authoritf of the court to limit the number of expert witnesses to be
called by any parcy (see Section 723) or to limit cumulative evidence
(ses Section 352).

“10/163

Evidence Code § 38l6 (amended)

SEC. 6. Section 816 of the Evidence Code 1s amendéd to read:

216. (a) When relevant to the determination of the value of prop-
erty, a,witpess nay také.into accouﬁt as a basis for his opinion the
price and other terms and circumstances of any Séle or gﬁntrapt tp.sell
and purchase comparable property 1f the sale or contract was freely made
in good faith wichin a reééonable time before or after the date of
valuation. |

{b) In order to be considered comparable, the sale or contract must
have been made sufficiently near in time to the date of valuation, and
the property sold must be located sufficlently near the‘property being
valued, and must be suffleciently allke 1n respect te character, size,
situation, usability, and improvements, to make it clear that the prop-
ertﬁ sold and the property beilng valued are comparable in.value and that
the price realized for the prdperty sold may be fairly considered as

shedding light on the value of the property belng valued.

{c) The provisions #f this section shall be liberally construed to

the end that gg.expett'witness is permitted a wide discretion in the

selection of comparable sales. Hothing in this section affects either

(1) the right of the court in its discretion to limit. the number of
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sales used by a vitness or (2} the ripht fully to cross-examine the

wltness concerning the sales,

Comment. Subdivislon (c¢)} is added to Section B16 to incorporate a
policy of liberal admissibility of sales on the theory that an error of
exclusion is more likely to be prejudicial than an error of admission.
This policy appllies only to expert witmessezs. It 15 not intended to
limit the court's discretion in placing a reasonable limitation upon the
number of sales that may be adwmlssible for any appraisal purpose so as
to aveid the cumulative effect of such testimony. ‘lor does it affect
the right of liberal cross-examination granted in Section 721, However,
.the right of cross—examination may not be used as a2 means of placing
improper matters before the trier of fact. (hile subdivision (c) adopts
a policy of liberality in fhe admissibility of comparable sales, this
pelicy is subject to the basic standard of comparability set out in sub-
division (b).

It should be noted that existence of project enhancement or blight
on comparable sales does not necessarlly affect their relevance under

this section. See Code Civ. Proc. § 1263.330 (changes in property value

due to imminence of project); City of Los Angeles v. Retlaw Enterpriges,
Inc., 16 Cal.3d 473, 479-483, 546 P.2d 1380, 1383-1387, 128 Cal. Fptr.
436, 439-443 (1976).

10/164

Evidence Code § 817 (technical amendment}

SEC. 7. Section 817 of the Fvidence Code is amended to read:

B17. (a) Whem Subject to subdivision (b), when relevant te the

determination of the value of property, a witness may take into account
as a basis for h#s an opinion the rent reserved and other terms and cir-
cumstances of any lease which included thg property or property interest
belng valued:pr.any part thereof which was in effect within a reasonable

time before or after the date of valuation.

.



[b),A witness may take into account a lease providing for a rental
fixed by a percentage or other measurable portion of gross sales or
-grcss income from a business conducted on the leased property only for
the purpose of arriving at h#s an opinion as to the reasonable net
rental wvalue attributable to the property or property interest beling
valued as provided in Section 219 or determining the value of a lease-
.hold interest,

Comment. Section 817 is amended to make clear that subdivision (b)
1s a llmitation on subdivision (a). It should be noted that Section 8§17
applies only to the determination of the wvalue of property and not to
such matters as loss of goodwlll since the determination of loas of

goodwill does not entail a determination of "market value.” See Section

211 and Comment thereto: Code Civ. Proc. § 1263.510 and Comment thereto.

10/165

Evidgnce Code § 819 (amended)

SEC. 8. Sectlon 819 of the Evidence Code is amended to read:

819. lhen relevant to the determination of the value of property,
a witness may take into account as a basls for khis an opinlon the capi-
talized value of the reasonable net rental value attributable £e :

{a) To the land and existing improvements thereon (as distinguished

from the capitalized value of the income or profits attributable to the

business conducted thereon).

(b) In the case of property for which there 1s no relevant market,

to the property regardless of existing improvements thereon.

Comment. Subdivision (b) is added to Section 819 to permit the
capitalization of income based on the property as 1f 1t were improved

for its hipghest and best use, whether or not 1t is presently so improved
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and regardless of existing improvements. This waluation technique is
permitted only in those speclial cases where there 1s no relevant market
for the property. Subdivision (b} is subject to the limitations of the
introductory portion of Section BI9 (the valuation technique may be used
only where “relevant” and only to determine the capitalized value of the
‘reasonable” net rental value attributable to the property) and is
subject to the other limirations of this article. See, e.p., Sectiom
514 (opinion may be based only on matter of a type that “reasonably may

be relied upon by an expert’).

10/166

Evidence Code § 522 (amended)

SEC. 9. Section 8522 of the FEvidence Code is amended to read:

222, Hotwithstandiﬁg.the provisions of Sections 814 to 221, the
following matter is inadmissible as evidence and i1s not a proper basis
for an cpinion as to the wvalue of property:

(a) The price or other terms and clrcumstances of an acgquisition of
property or a property lnterest if the acquisition was for a public use
for which the property could have been taken by eminent domain.

{b) The price at which ar offer or option to purchase or lease the
property or property Ilnterest being valued or any other property was
made, or the price at which such property was optloned, offered, or
listed for sale or lease, except that an option, offer, or listing méy
be introduced by a party as an admlssion of another party to the pro-
ceeding; but nothing in this subdivision permits an admission td be used
as direct evidence upon any matter that may be shown only by opinion
evidence under Section B13.

(c) The value of any property or property interest as assessed for

taxation purposes or the amount of taxes which may be due on the prop-
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erty , but mothing in this subdivision prohibits the consideration of
actual or estimated taxes for the purpose of determining the reasonable

net rental walue attributable to the property or property interest being

valued. This subdivision does not apply in an action to ascertain the

value of property as assessed for taxation purposes.

(d) An oplnion as to the wvalue of any property or property interest
other than that béing wvalued.

{e) The influence upon the value of the property or property in-
terest being valued of any noncompensable items of value, damage, or
injury.

(f) The capitalized value of the income or rental from any property
or property interest other than that being valued.

(g) A transaction involving the trade or exchange of any property

including the property being wvalued.

Comment; Subdivision fc) of Sectlion 822 is amended to lncorporate
a provisilon formerly found in Revenue and Taxation Code Section 4986 and
to make clear that it does not apply in tax assessment cases.

Subdivision (g) 1s added to Secticn 822 to make clear that trans-
actions involving a'trade or exchange of property are not a proper basis
for an opinion since use of such transactions requires valuation of
property other than the property being valued. Sce subdivis;on {d);
People v. Reardonm, 4 Cal.23d 307, 515-516, 483 P.2d 20, 26, 93 Cal. Rptr.
852, 858 (1971). It should be noted, howevef, thaf-subdivisiou {d} does

not prohibit a witness from testifying to adiustments made in sales of
- comparable property used as a basis for his opinlon. Herced Irrigation
bistriet v, Woolstenhulme, 4 Cal.3d 478, 501-5G3, 483 P.2d 1, 16-17, 93
Cal. Rptr. 833, 848-849 (i971).

Sectiéﬁ 822 does mnot prohibit cross-examination of a witness on any

nmatter precluded from admission as evidence if 3uch_crcss—exam1nation is

for the limited purpose of determining whether a witness based his
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opinion in whole or in part on matter that 1s not a proper basis for an
opinion; such cross-examination may not, however, serve as a means of
placing {improper matters before the trier of fact. See Ivid. Code

3% 721, 802, 803.

10/163

Pevenue & Taxation Code § 4236 (amended)

SEC. 10. Section 4920 of the Revenue and Taxation Code 1s amended
to read:

4956,  (2) All or any peortion of any tax, penalty, or costs, here~—
tofore or hereafter levied, nmay, on satlsfactory proof, be canceled by
* the auditor on order of the board of supervisors with the written con-
sent of the county legal adviser if it was levied or charpged:

(1) lore than once.

{2) Erroneously or illegpally.

{3) "m the canceled portion of an assessment that has been de-
creaged pursuant to a correction authorized by Article 1 (éommencing
with Sectlon 4876) of Chapter 2 of this part.

(4) On property which did not exist on the lien date.

{5) On property annexed after the lien date by the pﬁblic entity
owning 1t.

{6} On property acquired prior to September 18, 1959, by the United
States of America, the state, or by any county, city,.school district or
other political subdivision and which, because of such publiec ownership,

became not subject te sale for dellnquent taxes.
(b) On property acquired after the lien date by the United States

of smerdca, 1f such property upon such acquisition becomes exempt from
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taxatlon under the laws of the ﬂnited Stateé, or'by the state or by any
coﬁnty, city, school di%frict or other public entity, and.because of
séch public ownership becoﬁés not subject to saié fof delinquent taxes,
no cancellation shall be made in respect of all or any portion of any
sﬁch ﬁnpaid tax, or penalties or costé, but such tax, togéther with such
penalties and cbété as may have accrued thereon while on the secured
roll, shall be-paid Ehrough escfow at tﬁe close of escrow'or, if unpaid
for any reason, they shall be collected like anf otﬁer téxes on’ the
unsecured roii.' If unﬁaid at the time set for éhe Séle of propefty on
the secﬁrednfoil to the.state, they shall be transferred to the un-
secured rcil pursuant to Section 2921.5, and collection thereof shall be
nade and had as pfovided therein, e#cept that the statute of iimitations
'on aﬁy éuit brought to cellect such taxes and penaifiés shall commence
to run from the date of transfer of such taxes, penaltiés and costs to
the ﬁnsecuréd rdll, which‘déte shall be entered on the unsecured roll by
thé auditoer opposite the name-of the assessee at the time such transfer
is made. The foregoing toll of the statute of limitations éhéll apply
retr;aétively to all such unpéid téxes and penalties so transferred, the
delinguent dates of which are prior to the effective date of the amend-
menﬁ.of fhis secfion af.the 1959.Regular Seésioﬁ.

If any propéftj deséribed in thié subdiviéion,is'acquired by a
negotiafed pufcﬁésé aﬁd sale, gift, devise, or emineﬁf‘domain'proéeéding
after ﬁhe liéﬁ dété bﬁt ﬁfior to the commencement of the fiscal year for
which current taxes.afe.alliéﬁ on the propeftj; the amount of such cur-
rent taxes.shall be canceled ana nelther the'peréon from whom the pProp-

erty was acquired nor the'public entity shall be liable for tﬁe-paYment
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of such taxes. I1f, however, the property is so acquired afrter the com-
mencement of the fiseal year for which the current taxes are a lien on
the property, that portion qnly of such current taxes, together with any
allocable penaltles and costs thereon, which are properly a;lqcable to
that part of the fiscal year which ends on the day before the date of
acquisition of the property shall be paid throusgh escrow at the close of
escrow, or 1f unpaid for any reason, they 7 shall bhe transferred to the
unsecured roll pursuant to Section 2921.5 and shall be collectible from
the person from whom the property was acqulred. The portion of such
taxes._together with any penalties and costs thereon, which are alloca-
ble to th;t part of the fiscal year which beglns on the date of the
acquisiticon of the property, shall be canceled and shall not be collect-
ible either from the person from whom the property was acquired nor from
the public entity.

In no event shall any transfer of unpald taxes, penalties or costs
be made with respect to property which has been tax deeded to the state
for delinquency.

For purposes of this subdivision, 1f proceedings for acquisition of
the property by emingnt domain have not been commenced, the date of ac-
quisition shall be the date that the conveyance 1s recorded in the name
of the public entity or the date of actual possession by the public
entity, whichever is earlier. If proceedings to acquire the property by
ewinent domain have been commenced and an order ef immediate pessessien

for possession prior to judgment obtained prior to acquisition of the

property by deed, the date of acquisition shall be the date upon or

after which the plaintiff zay take possession as authorized by sueh
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the order s#f fwmediate pessessien for possession prior to judgment

The subieet of the sreunt of the €ases vhich rmoy ke due on #he
propefey shalx nee be wonsidered Felewvant en any +8sue fa £he condes-
natien aetdens and the mentien of suid subdeety cither en Ehe woir dise
examination of jurerss of during the exanination of witnesses; or as s
part ef the courtls ingeructiansg €o the Jury: or in sreument of sesnseds
or otherwises shall censtitute grounds for 4 pdserial in any 9ueh actdons

No cancellation under paragraph (2) of subdivision (a) of this
section shall be made in respect of all or any portlon of any tax, or
penalties or costs attached ther=to, collectible by county officers on
behalf of a municipal corporation without the written comnsent of the
clty attorney or other officer deslpnated by the city council unless the
clty council, by resolution filed with the board of supervisors, has
authorized the cancellation by county officers. The resolution shall
remain effective until rescinded by the city councll. For the purpose
of this sectlon and Section 4926.%, the date of possession shall be the
date after which the plaintiff may take possession as authorized by
order of the court or as authorized by a declaration of taking.

Comeent. The portion of Section 4926 that related to mention of
the amount of taxes which way be due on the property 1is superseded by
Evidence Code Sectlon 822{(c}. “ther technical changes conform the

language of Section 4986 to that used in the Frinent Domain Law (Code
Civ. Proec. £§ 1230.010-1273.050).
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