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-Iemorandua 76-87 

Subject: Study 63.70 Evidence (Evidence of :!arket "alue of !'roperty) 

Attached to this memorandu@ is a draft of a tentative rccomnenda

tion relating to evidence of market value of property (not just eminent 

domain and inverse condemnation actions), prepared in accordance "ith 

the Commission's decisions at the September 1976 meeting. The staff 

requests authority to distribute the tentative recommendation in nimeo

rraphed form for comment. 

The staff proposes to send the tentative recommendation not only to 

persons on the Commission's eminent domain mailing list, but also to 

appraisers, tax assessors, ip~eritance tax referees, insurers, persons 

who have requested tentative recommendations relating to evidence, and 

other persons who might be in a position to evaluate the impact of ap

plying the eminent domain valuation rules to other fields. 

The staff notes that in the tentative recommendation it has not 

dealt with one problem that the Commission requested the staff to deal 

with separately--simplification of the structure of Revenue and Taxation 

Section 4986 and suspension of taxes on property taken by eminent domain 

as of the date of possession. This is a complex problem that the staff 

needs more time to deal ,·rith. Also, the staff proposes to work in the 

matter of suspension of taxes in inverse condemnation cases at the same 

time, pursuant to the Commission's directive to reactivate the inverse 

condemnation study. 

Respectfully submitted, 

"athaniel Sterling 
Assistant Fxecutive Secretary 



LETTER OF TRANS;iITTAL 

The California Law P.evision Commission tentatively recommends that 

the l:vidence Code rules relating to value, damages. and benefits in emi

nent domain and inverse condemnation cases be revised and extended to 

all cases where the market value of property is in issue. A copy of the 

tentative recommendation is attached. 

This tentative recorillnendation is Leing distributed to interested 

persons and organizations for revie;r and comment. All comnents received 

nill be considered when the Commission determines the recommendation, if 

any, it will submit to the Legislature. The Commission "ould a?preciate 

receiving your comments on the tentative recommendation by';arch 1, 

1977. COL~nents may be sent to the California La" :~vision Commission, 

Stanford La" School, Stanford, California 94305. 



TENtATiVE aECOMMENDATION 

ralat.ins to 

EVIDENCE OF MlRKET VALUE OF PROPERTY 

aackiround 

'rha California !'Iid'lnce Code provisions relating to value, damage., 

and benafits in eminent domain and inv.rae condemnation ca.e. 1 were en

acted in 1965. 2 1~es. prOVisions were the result of recommendationa of 

the California Law Reviaion Commilaion3 although they were not ultimate

ly anacted on COlllldaBion recOlDlllllUdation. 

l'ha Evidence Code provllicna relating to value, damagll, and bene

tita in eminent domain and inveree condemnation caee. have been the eub

jact of exteneiva revi~ and comment lince their enactment. They have 

baen diGCuaaed in law review article~4 and traatise,.5 they have been 

considered in II national monograph,6 and they have been the subject of s 

thorough que.tionnaire distributed amona practitionere by the Law Revi

eion Commie'ion. 7 

The CllIIIIIIi,don h41 reviewoo the Evidence Code provbions and hll8 

determined tnat a number of chenaee are deBirable. Tnese changes are 

diecuI.ed below. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

Evid. Code .1 Bl0-822. 

Cal. (ltah. 1955, Ch. lB,l. § 4. 

See RacO!!l!MndeU.cm..!!!1 !ltuiI. Relatinf !2 Evidence in Eminent Domain 
Proceedinge! 3 Cnl. L, Revipion Ccmm n Raporta et A-l (1960). 

Sa., ~ Carbon, Statutory Rubs .!1.t E'lidance for. Eminent. Domain 
Proc.edillflll, 18 :lasting8 L.J. I4fl"1966); Whitalter, fu!!.!. Property 
Vduatiol1.!!!.Califor~ia! 2 U.S.F. L. Rev. 47 (19IH). 

Baa, o.!! .. Matteoni, "Ju~t C01l1l'ftMlltioll," in ~~lItiOl1 Practice 
111 California. II 4.25-4.51, at 57-74 (Clil. Cont.. Ed. Bar 1913); 
Dan~, iiCon,~emnetion !'ractic!! Handbook, II in 14 CaHfornia r.eal 
Eat£t!~~ rrsctice, II 508.0t-509.42 (1916); B. Witkin, 
GIllHom1a !J:vld'l:f,Ce II 44\)-447, ~t 391-405 (2d ed, 1966). 

SII. Ilialftley il.o:!6a!1~ch Bt'ud, Rulli!! of Comp'InaabiHty .!!!!!. Valuation 
Evidepce ill. !!j.E.ht,tny b.!!!!! Acquisition (1970). 

The q,ue;;tionnairc nSl.Ilu ware anal/zed in a con.ultant's report 
1ated March Z~. 1912 (unpublilhod). 

I 
; 



Application £.1;. l;"'idpJ!9.!. pc-.ll! 1'.Wi,t1iOfi!. 

Tha prtrdl:i.e,np of tho:! E;viAenc<:! ('odl!celati!lg to valuation of prop-
8 arty apply only to eminent d:Joobt Illid invau", cOr.d'.mlllltion procelldings. 

Dthet: actions 1.n ... olving the vdue.tien of prop",rty, with a few limited 

excePtiona,9 ar~ go~ernnd by case law. It rJ@ be~n suggested by several 

COIIIIIIentatorfl that the 1!I!' • .tn~nt domain vcluation provbionll could be 

equally wall 801p11I1Q to the Qthar ",!tiona, 10 

The IIIIIjor eral<c ol litig:1tiotl, other thln Ii'.minent domain and in

var .. COndet:nrltion, w!.ere tlZl detet'tllinlltiot: of property vdue is i.mpor

tant include property t<1lUltion Iltitl ilth':lritanc!\ taxation, breach of 

contract of Bah of pr.opert.)'. fraud in tlale of property, d8lllllge or 

injury to pro?~~ty. ~~d mQrital diGsolution and diviSion of property, 

In each of thea,·, ,;.rOIli!, thu cd.ticcl c"t.,m!uatic'1 1m the "r-.arket value" 
11 ot the preperty. Thi~ iu 61so th~ det~rmination in an eminent domain 

• 
8. !vidliiuc'l Caia S",ctioll 310 pr"vtd,~g, "'fhis G1:tic:b 19 intended to 

prCT/idn I!l'cc:i:l.l l:ulac ,,~ <!videl.Cii< gpplicab1c only to Eminent domain 
and 1U"f)rf:~ cona!it'ttl,"'.til:;n i~i:·)cd3eriirHrJ.1I 

9. SIIIIII, .!u'l.:J. COill. Cds U :lIB, 2724 (,..:'ool: of ru.nkr.t pric.e in CBsea 
involvinB ede of 8oMS'. 

10. In Cnrho;\, .~t~.!lltrH':': ?;~tll!~'!. .t!f. i: ... 1.<.ll!\nc~ for El!d.~ Domain Pro-
c:ctld:l,.n!!E.>. 18 !1h.C.ti!lfPL, J. 1 ~3. 1 bI, (1956), it 1re.!! add I 

In ftt:::~ bV ;;:,1;. t t-I:lt'l i.£}ft ;ti;U:~rJ~ J!'~ C~i6~~1.'Jn (',nd the legislature 
r,h::mld ccn~i"cct 1"3t~bH: i~a :"~Hn!J th!i Ev:l.':ance Coda provi
~iona lI!ppiJ.cnbl" tn 1:11 :Jetion! ane" cpc;cial. proce.dings 1n
volv!.ng t1~~ v.QJ.ttat1.cu of l'~\~1 ~~t'opt:.rty ~ 

And in 'fuitr.kor, !:~~"b. !'r.£r:~£.t;2 V~~tt.ltion in CalH{,tniB, 2 U.S.l'. L. 
Rav. 47. Cia (iIlC!), it VG.ll ~'1ilb 

But if. ch~ ,·t"r:"lru ,,;;' lUll tOl: :~~ti'0IiilE of 'Jl!lir:cnt domain 18 
t.b·:; ,?".",,:l ,,0: va1\1.1 fnr PU,:'f;t,,,,·u of real prop"rty tllX!ltion and 
iut1!ritMi(~~ t:g.~lI.t;:.c., .• llt· rcellon 1""?(!!i~1I ~hy th" p-vic!entiary 
rt.l·:'t> b:: ;!.It'lrIJ:ltlV,~ mba .~h,..,ul<! be :u.",ited to ~m1nent 
ci.cU"..s.in r:.:.::-.t ihVr.7.t5.I~ t:"n:J,~"JU'U1tlon C!1F..:.BI. 

~ 1. ,I •• , !!J,'",-, .. Cal. Cc;'~L, A r·;. xur, r. 1, and :-tl!\,. ::. Tax. Code II 110. 
110.5. 40'. (u~c of uf.>.!r ;Wl'lfet v,;.luIJ" O\: "full value" for taxation 
pUrtl0llEls); R:aI, " -::bX. :)C"3 J~ 13311, 13951 U",heritance tax based 
(In "lMrk-.t '",,:iu,;" nf li.·C·C'::::<:ty); '::tvil Co':" ~ 331,3 (!!ieaaure of 
dru:JII.ge!l il' frcl<i :'Ih'd flI' ";\C~t:8.~ '!?.1u~" ,,·f ptopertYI; lus, Cooe 
i ?071 (f:i.~c ;'uJ~tr~;l:': I'"zr'r~·tf~ l(wr~ to ~.h-~ 8:<tent of ttthe n,ctual 
r.i\sh "due" (;.' tho }""~l!lt ~7). "!;I! c"e~~ .. £IV'! ·~t:iforlJlly interpreted 
th 11" ":'f~~'.t'11.n~ ..::~t~~\ 1 f>l.ttf,i". tu t:luttn ~\tl~r:k(~~ \,~JJU3. tI Ref'-, e. a J I DeLuz 
HOI:las, inc. v, ' .. O:lCl.tj· :J.~ ~3n :''1.",p, 45 Ce.L2d 5t;6, 561-562, 290 
P.2d '4lt , 551) O.95~) (r'·1CJ'."rty ':I!'~) l O',:Hd i>iC1f!ries II Dbtl1leriee 



, , 
or invara. coruiellltuil\;i::m prDc~eoiili;;.··· 

The iack uf et'ICtututy atnMdrdc of (!vici~o",c for~he valuation of 

proparty in fil'GOlIf Qtb.!t th~r. UUiMtlt dOll,-;:in '111a :tn,"'r~., condemnation has 

craatad a number of prohl:!!lll!>. the IIlIllUIl b",Bic factu,;;;. que8t1011--the 

determination of warket '\ialu,; ,,{ propcrt;r--i: govQrneQ by different 

ruies of a .. 1dence ci~!p,,:!ditiB 1.11>"'1. th", type of CS33 in whi.eh the question 

a'risea,13 It> additLolI to) thE< in~quity '~':dEi.tecl by ouch a scheme, confu

sion 8IIIOllg appraiGerE en~ "ttorr,,,yo.' ",9 '11'11 Ill' ru'long the courts, h 

generated D)' the 2KbtUiC .. ur IJaltii-'la II!tandaxd& .1/' And the lIlck of 

clear stlltutory Bt/mna1'd,,> :LT' calloS !,here t,l'~ market value iuue ia not 

frequently litijOlitted P09E!>' re<;1 problelJl5 for the !>!lrti .. a and the court. 15 

One solution atiopted by th~. courts has beE!tt simply to follow the 

at.tutory evidr,nct> ruln Ll Ci:nl!I< other tCl'lU clllinel"t domain a!td inverse 

v. County of Presno, 51 Cn1. t.'l'.~d 182, Uri, 124 CaL Rptr. 96, 99 
(1975) (proplilrt} ta;.~) I Unio·'. oil c". v. Gounty of Ventura, 41 Cal. 
App.3d 4.n. 436. llf, .:: .. 1. l:l.pt1.'. :3, 16 (1974) (;:>ro\mrty tax); 
Call1pbell Chain Co. v, CC''::lt:;r of i\1~mod8, 12 CIll. App.3d 248, 253, 
90 Cal. Rptr, 50i, 5011 (1970) (property rl"x); Estllte of Rowell, 132 
Cal. hpp.2d 42:, 4'-9, 7.82 ?2~ t63, 168 (1955) (inheritance tsx); 
lIallda .. ad.n v. lizagl)(!il. 31 C(t,1.2t! 1'41., 752-753, 192 F.2d 935, 940 
(1943) (freud dll."lI1[iilr;;); hppr.r 'I. Un;.\lOtwtlod. ~3 Cal. App,3d 598, 
706 n. 7. :22 Cel. Itptr.. j4:l, 3V,I t\, i (t975) (fu, .. d c&J!lages); Jef
ferllul, tns. Co, v, "\J~uio" Cour~, 3 Ca1.3d 398, 402, 475 P.2d 880, 
882, 90 cst. ilptr. 602, 6to (l910~ (fh·., in~u~lIncfil). 

12. !~ Coclt! Ci'" ?roc. ~ t:~()-~.31J l».tJ6aul":.l of cOll1pen!l<ltion in emi
nllnt dO!ll!1:tn 1P1 "f ai:: IIlrd:+et'nlor!" "f pl'ok'"rt." I . 

13. See Carlson, ~.!IS0t:l.!'~ !?K JI'Iid~::c •. ~ i.'E.. lwi!!!!ll:. OOll\llln Pro
cllaciiEl&,!l.L is H5"tt.n~(J L.J. 1if3, 141, 09G&). 

14. Bile i!h 
15. flee,!.:..b. IE.!."!. )~;H'd"/t" 0;; l'cJ.:j,"~ C",1. App.3d %2, 3&8, 12& 

Cal. Rptr. 305, ~:O (19':): 

We !:'UcoG,lilee :;hcl IItl(!t i,,,, ,+f;()-;, IJUi:;divil/iCl" (a) of the: Family 
Law Ace. tCltjuhi!o !In ",tlm:1 «'.vhion of cOl't1lunity property, end 
that tl-.a ~rig 1 conr::. th',7:,,\ or'1, ie ruc;u1,red to \!!lIke IIpecific 
findings concet'nitlt, th~, tU\ttltr! ",nil "talue of 011 GIlI!<l!tB of the 
pil1.·t:blO b",Zcta the CDu.L •• , }l~.Uh~Jt' the Family Law Act, 
nor. the :!"cilll."n:-,l :.l1'1 of ~hb ~tat!l reJ.Rti!lg~o cODm!unity
proPQrty d i'li,\:lJt" Qtro!'&: .~ny p~: ticIl14t 'lllidl1nce £8 to how 
th" WIiu;; "r ~, di.,.},!t"~ ;:Q,,1 pro~lIt'ty all~."'~ dhould be ascet'
ttlinE1d. 



11> 1" 
coMellllUttio!1. l.n \..ha c,~" of .t.!}. f!i. 1iar~:i!!i~~ 0;:, Fdb,' for O1xample, 

the court w .. v coof1:'"l'lf:"il 11:1.1.1'1 th" f"cu!u1 ~'le~t:!.CJ" !)~ the vah!> of a 

particular 11131Jf·t in;-o1.ved in r LOi!QU!tHy Pl""~"i"';Y d1.visi,,!'l. In the ab

sence of appl.kabl" r.t.r,;tllt",·y ""ttd ':.'lciclLmal ru:Cl!!s of O!v1d'anee. the 

court .ought guidance: from thf' Lvld~.n"~ enae !uovitlions and the con.dem

net ion eel". cOll!i!:rdnf: tl;cLL 11) 

The Law :J.f'vtoi'JIL (,CiFJdm:l'I.on l:'~.::r)!·:mpM3 tbat tho Ev1,{ence Code ru1ea 

applicable to e~'in€>l'l(; dO:~!li!i lind :tn'.-"re<!l c'!r.c\",mnl'ltion C1l1l911 be extended 

to include all clI'ms n(1~ \lO',: ..:"V:Ft.' '~y ,;t.J~')t,~ '1t1(!7."e there ia on hllue 

of the "mukat '1lllto.e tl (or i.~8 "'1(1i'lr,l.~nn of prC'jlerty. 'l:he Evidence 

Code rull18 ax" lIuZ:"idollt:;'y 6~nd!,1 ~.l:I i)'C"p:;, ,m<\ rJuf::::1cisntly liberal 

in their ad1lliailiOll "r <11:. r,,(!o,!nl.!'l!d ,'"Iuatiun t'l:c:miquea, to jUBtify 

their ulle in ,,11 '1:1:ea~ idE1l.t'lU."d uy til" r,Cltil,u .. 'S:"OI1. 

Broad Il!>Plic'\tim 

extent change cial:irllt 

c:i the, ~~8tUtUli' a":tJ~ncc: ruleR liil1 to Bome 
tg 

"d~:l' lau,'~ 'kw"v£.t'. the court!! have applied 

16. This hAl': been !luc.!,;r.at<-d .:.,~ Cadoon, ,:;t.atut'EY.. itl!ie8 of Zvidenc!!. for 
Eminent, !1.£l!I~ill :>r.crcf.!.d!:!lr,,:. 1.1; Ho\!ltb:.;.~ L.S· 143, 144 (1967) I "It 
may wall '0,", UlI1t tt~ t.dn::. au.! "ppt.:l~.~t" coutts ';11.11 ,1llnt ;'~11ifo1"1ll
ity GOO mal' '~al1 fc,ll"", :1'1l nn' svU, :l!~', ::ule& for aU eaaes in
vo1v1ns 1:[1", v"lualc.ci\'l of t'J81 ?l'C ",!~'j." 

17. 53 Gr,!. App,Jd G6:>, '1(, Gc~ .• :{pt~·,'Or) (197,5). 

18. See ~_!! U"r;:.<ic.,J~'l of ::'r-t">. ~ .. J; C,\;.~ A,,!'1,':.l at2 t D5-b .... 31:, 126 Cal~ 
Rpt:. 306. :!;r.·:l12 U!'/!"· ':l.c, ~O"'~~ ',1.- til!! ttr;;.:1 hald oc.me of the 
BviG(!!:cQ 00(\11 prtl"::'r.:t'·mJ :1("'; ~!)n,:,.~'l:'~::!"· Ll ;: tll·.rH,~l di91101ution 
OkS •• !d~ ti~ 87~~ l~(l ~~:"'.1.- :'r,~t:::. ~~t :12. 

19. itor 1l:UlliP1Cl. [}It!. 0:: t.h'1 c.~\ltr"j :~:l !"",c,t~l'f"l~ ~lIclltions in valua
tion C!!l!JeB i~ wto"the: c.:lo.ci:!l'!t:!' ,~{ r;.)lR~ p.!"icll~: of cO'.l!pl£rll1J1e :>rop
erty 91:0\.:1.:1 0(; m;\Iiilc"l 1m ui':':,.o' u",~:f.~;.;j. ;.tm t:l l,hOll' the value of 
the.. prop~t"tr 1>:~ t{U.),.til .... ~:_. (;~1_~Jn1;'":_l1.;:.:. par-.::3.t;;.;: udttd.36ion of compara
ble salaz \'1horre P"t!-~.·...;o·.)a':: ::.-<:(r:!~;l' '/ :t::.: t~ 1~.:! "fl"n~tL_ See. f 0 • .1- J r~oreman 
& Clark corp 'f. r~:Ht,,,, j "~.'.:J;:1 1'17':', 5-;5, 47~ ;".21 362, 369, 92 
C~l. R1l·;;:1""~ If.:o:.: .. 169 ~!~ti~"~; ;~~ K;'tk~~n!< Celit'()r'n:'S. SV"idance ~ 361. 
lit 32J. iZrl mL !!'~~i. "',.1"'':'' r'6'.:c rr'~e;:ty ill -;;:;;Ucii:'nlitd. Clllifornia 
panito .t':(~:l:!.t~B!.Ctl cf ,~~!7;;~r ... ;~·t:h" .... :, Z.~:i~l t.;t :ttl cnLt~~ other than condemna
tiot. cC<Je". Sue :11 t.:1, :~J.l"d."6': ()! ;,\)lb, 53 C.,!. API', Jd 362, 811, 
126 Cal. Rp~r~ 3aG. 31:1- <1~:!'5~. :.~t. ~',t.~ ia ch:;: t.·r~e of cotidetttt1.ation 
la!1 that tl::e ;:mit> t).<,t . .1.'·,F;-.,r . hr·. f,..onnciol1 of a:!llis!llbi11ty have 
b.en Eou~ht i:~ c;·~ 1::r o··:ttrc 4 b'"i~ ~rh:t.t 1,vz.~rl' ~ .ds' .. d ~!E.tJ~~:FJ:.Y Y,!luation 
.!n.~!.~·(.r1~1J.lt~_;-€ ·;J~r;..t ~(-\-'~ (.7, 7/~~75 ,~t;:~1). 

B"!tc.re 19~? ~ (.~\~;~O:;:1"~';>i' ~""'.;:j ~.~1~:~.:'> !;C:~Ji.:j:·.l'i·~'·":' 1.3r: dit'ect examina
tion c~';;.c..~~n::;"l1.~i ~,'~1,_~::; ,j: f'.,:'.J·} ... x:.·,~.::..o ;:H·-:));:;~:'.:~;y i-~t COlldol'tlation cases. 
Id-!,. a.t 72,t L~ t9S7) ~:'.::r~\~t'C:, ~t.-~!.: C·,~1.::~rc-~;~,:~", S'9t.~..!tl~ Court by a 



tnany of the OaB1.C pt·'int..:i pIel) !'ipl:<! j ':."10 t.e' ;:0 ;~lD-'!..nnal domaih caSe:1 in the 

other H;teaB \rIhe.r~ valu 'it :L:JU .1 s iinpDl'tahl" par:: L!~o lar lv iii prO~.H!t' ty 
, , 7" " taxation lltid f.rul~rit"nc.""il<Q', tell!, U,,<I thO' b.m",!'it of eliminaUng the 

8xillting uncert"J.nty by hV,'Jing a llt;")O),lU 3"t of rules or ",videnc.e sppU

cabll! to all pro!''ltt:r n,lU"tio!'J9 fel: ')\lU<eighs at,y inconV'Omie,tlce of 

minor chsC'.gc:s ttl r'.:.dJJeing i.!a€"0 Lnt r'ult!L', 

fout-t.hi'ee !:t"wjrJ"rJ.ty tii~H:~!iVdr:ci t1w r,pn!l'J~jon&r:y rule: t:s "contl'ary to 
lo~tc" "U~ 1\"ltl !:hll'; pric",~ paid for I;l,r:lils,~ rropert,y in the vicin
ity were admissible ell :',i.r"rl e1,arnJ.r;Ii:J,"'l I'itflitl the discretion of 
th ... trial. court, C"i,mt, d t09 l\ng,!le.~ v, ['sag. I,e Clll.2d 672. 
676-6bO, 3,,: j',2<1 uSO, ~~:'-('fI:; 09"7j. 

Shorf;l;t L-t t~1: F.s!!~ L t roC' C~11.d: Dr.'tri.n Law He'd Sl,or Cotnmiss:ton 
recDlmllenckd legh16t1ot', t'1 1 ~mLt v",i'.wi:1on eviJence in co~,demnstion 
CuBES to ~)"pf;;:tt cpinlon te-S'f.:hnony ~ but b .. al10tN the ex:pet"t witness 
to EtC.t~ an ~irf"-'{"t If.;\.lunlne.::i.nn :·t.lv.!' f~,\'.-:t"3 p'cd rllH:Q up:m which his 
opinion h !Is tied , • for thE lLmit",J pUrp09E: of showing the baBiB 
fOJ: his 0i,1.ntoll "; Cal. L. Re'fj,cljo" Gom:n'n Reports at A-9 
(1961). 1'. W5-,' lhe C'Al'n:i~gicn'f! vt"w that, by thus limiting th" 
purpr)sf' of flU;:!!! ~vid'h~Cfl, d"':r.! t:dJeJ.!_t'i·I.i~y uf pl'Ool1Jn~ll.tton of trial 
and ttl·'a me.k:!.hg of ,~ln .'tW/fu-ci f:l1 .<lhc:vP.' ~'H' bf!JOW the rang~ of experl 
opin11J'rt ot:· ?'.llu(: vlo l.fiJ !:e .-:!tvc<c.wi. 1 d,. at A-5, 

As uitl-mutt.ly e;:"get0;lt J?1.r,~~~tt:.~.: Cnc,-; SaC':t~.ot:lS Hi J;. 8.l5~ and 
Blb adopt ~h" rule '" HL',itc,~ Ildl'ltfl~'.b:Uity fOT condEl"nation C~Bes 
fla r~c,orrmtelaieJ b~ tl'H~ Cnrnn~i~e ~\);'1.. 1'~1? ~,t~.:l t:e u,! ;lroperty in such 
CE-.9CS4 may he nhrri-;n c'nly lJY Dpinto:c if~&t:H:tony !.l:f experi:. Nitnesses or 
of the owne\~ of thf:' V·~(}lISt'ty- 11"/1", l..!iJ-:lP ~ e13~ Evitlenc~ of ssles 
of the f1ub.~e~~: \:t'op::.rty t)): of c:_,tt,.~:,.! ah~.·.~ 8;1~.cs 18 admins:t.ble on 
direct examiHflt.ion but on\)' fot tbe p:.1LiHJ3e r:;f ~Apla.lning ~he 

pi t::tiOR8 t o~;.!d.tA'1 & 8(:;:, Evlxi.. Lod ~ f}§ t ~ .~ ~ ~316 ~ C[';:t leon, .S.J!1._t2tory 
Rules oE Ev:tuIJ.r_.ce f!"ll :tm!:nent D~JmRtn l'Yo{;eedin~ 18 Hast lugs L. J . 
T4~-r:-~14'i tY_~b6:;~-~ 'f:~trJ-t~-l~itf;1- ~~;;::ing--;CC~·;-·;VId3nce·t the jury is 
in!!tructed to G!ll.!'l!,iL'· tt "",ely f Jr t'1" limited purpolle" of enll
l~ling it Htr: U7idetular.'.G .. 1!t~ r;t~~:lsr Lhe teE-·~itiJ.or;,y uf the f..titneBses 8S 
to the.!.r o-pi~:,t0nl' o{ v~_~lut'_ ELt4 i .. O ;;:'::?-bjt'rt n 'lerciiLt withill the range 
of thf~ ei-tp~l't CT1n.iC"fo'J :;f viilue. H/J..,; ~ lJ .jJ(; (1915 Rev.) ~ 

The. l\lJV:;,:.("bL1'(~1~ :jf the eV·~{;,B:-.tifl.~:'j !:'1!1~.r,I of Eviden~e Code Sec
tions dlO-02:' to !'Ill Co(;yes;.there the C'B it:" of prop~rty ia in iBp.ue 
(exc~pt iC!llfJ-3D al:r'p.dy tn-v ~'t <~d b!' r1 ~lH,:,I.lb:?--g~e CQUl. Code § § 2723-
2724) wou!,; llf-l'ly the ':-11!.(, 'Jf llmlt;w acimieuibillty to auch Cs~e8 
and woulcl tilue d"l[1~" t"" cule cf Fl,,"!1lIln /, .::lliTk Corp. v, Fallon. 
8t\.er~ (!,br~{!na.l ~~rQi?C"rty) ~ ..:k .1".£. Hg'l'J. .~aL,e of Polh. ~rt1 (real 
p:tope.:r ty) t Anf; :~ :'.miltlr C.i~r!pq ~ T.f rr.ak trtj5 ::h ~G -:"cr~ortt~fH,de..t ion 1" the 
Commha.:\.0t, is,r ':',01. V;,>'W tho:t ,:11>, ')Fo[,(fHa .0 ;,,, SI11ned by having 
~ unHurt! flU! 0:' '",Jdelt.in:'y n,J,," , ",',t ... .,ig't Btly d!,!llldvontagu In 
rustrj,ct'hlj.j thE J." J" of ticiJliar:'.aUlty (,i ':Dmp!\r"bl~ gales where. 
for t!..'"(arnpl(!~. f·~11~,:;..ble perC'Jonl\' l}<~\.'~e)-·;:y 1f-~ t:nt~-ct:;t'11~~n • 

.t.,-' 
...... 



Testimony .£I 0Wt2.": 

Allhough B<mnally ';1l' vatue 01 I":opert.y tILly b .. shown un':'y by the 

opinion of an expert w:ltnells. Evid"nce Code Sectioo 313 permit .. the 

owner of proparty to Riv" 6.0 opin10,\ .w tv ita value. This pt'oviGtun 

Ahould be revi~ea to maVe ::lear t,tat n&t ,}t.1y the fee owner, but the 

owner of any compensable iuterest b l,he PTU"l.'tty" may testify as to its 

value. This is importar,t In "mit.ent dOI,.aJ n "roce'2din"s since, in a 

bifurcated trial, th .. OWl,,,t' of /1., Jateru8t 1n the pruperty may find it 

necessary to toatify Illl t" t~., ,,~ltm of th" enUre property in order to 

establish the vniu{" of h~s intt.t'~at. 2,' 

Thl' right ot th~ ,=,,'1' teo "i.v:! '.In opinion ,18 t.o the v81ue of prop

erty has been e0119trued to refer "n[y to natural ~erBona. Where the 

owner is a corpur>ltion, f"r instonc"!, a corporate representatJve may not 
)0 

testify unless he fa othen:iB" ~ucli Hed a8 an ""pert., _., This rule 

should be changed. Where th.., Vi'operty ;,6 owned by a corporation, part

nership, or unlncorporat:"d "seX .l.i1t.!.on, an offlccr, emp'.oyee. or partner 

designated hy the cWtt('l: ehou\d [,,, permitted lo gJ.ve lin opinion of the 

value of the property if t:1L deni!1nee i~ knowledgeable aa tu the C'har-

t d f ' h ~'I ac er an UBe 0, t e ptopel:ty. ').1111.9 ""ill 'J~able ~he amal.1 arganiza-

tion to give adequat<!:;estimony '1, '0 "he nil",,, of its property in ellses 

where it might not be ab1" tn afford ehe co"t cf an expert. 

properties liS II bards for an. f'l'in1"" of th", value 

~ales of comparahle 
24 elf property. Ex-

perience under t.hill rule nv",~,:8 ~',w'.: the ret;I' :.remen~ of cOII'parability 

has been ton ne,rro'o!ly cOllstnH,d "y '.allle ~0t11t;". AO t.hHt sRle,' of compa

rable ptopert1ep that c0111d be, fairly c'JtlsJdcreti II~ shedding light on 

the value of the r,ropecty being W~ 11led h~ ve heen ,:u1,,<1 inadmissible. 

-----, .. -
21. See Gode CJv, Proc. ~ 120G, VO (rrccdure where then; lil'" di"ided 

interests) . 

22. E. lit. I City of 1:>lee~flnt lin!" liirst ;;aptist ChUl:Cf", 1 Sal. App.3d 
384,411-412, 8? Ca1. PI,tr. '. ,.9 'i%~). 

23. Section 1103~e) (1; 'Jf thp f;t11ro'tl:t ~'~:_';'l1,ent Dorna~.!1 Cede :"o~t8inB a 
smUai:' pr"v:'ston, 

24. Evld. Code § 816. 



to permit 

It is an .. .xpllrt 

better to have all relevant ~vidence avail fible to the ttier of fact than 

to have ir;auif1c:hmt evidence. The de8~'e', of ccm'1'11rab11:tty of Ii sale 

ahould affect the weight. rather thml the admissHd.1 tty, of evidence of 

h 1 25 t.e 08 •. a. To thia end, the r1ght. of fuU ~rosg-elUlmination concerning 

comparable Ra1,,11 ahould be pceserveci. 

Cspitl11iza~ E.f. IncOl1lol 

A witness may, In sppropri"t" ::8IH".£, n,iy vn th" capit.!l1i~e': villue 

of the rentll attributllble to the property as irnpro"el with ed!3Ung itu

provement~ a8 a ba"i~ fo': ar; opinlo:' of the value of the property. 26 In 

DIIlny casel, howeve!, th£ p::operty mcty not h" improved for .i.es highest 

Ind but ulle s" ::hGt URI! of 11 capit$1iutIml (,f lIk0ll10 tachnique dn.s 

not yield en accurate E!ll!tilnate of IllArl<e. vfl1,,~. 1':1 moat calea, thi.s 

drawback t .. IIUrlllountahle n:!.nce thor" .1re uBud~.y other mflre rellable 

vllluation techllique£ !lvr.l1."blt, notably Ufe of mErket dat!t or comparable 

Bal... However f in Bome CF.,!U1B, tlv~re :uBy he 110 !'l!l€vant r'Jl:':'ket and 

henc. no market data br the property, rnt!. h [mrt J.cularly true in 

case of special '.:un~ or Bt-ecial pt~rposr. llr~l}Jel't l.ee ~ 

To alleviate t.he IlroblelM thnt ,xcur in valll1nH './i" nnd",d.mpt ov"d 

property for .... hkh there ia no ffiilrket data, <:i,,) COltllli',9~1.0t. recomt~end8 

thllt, where there is [1('\ relevant market [or t.he ;>r()~f;r'.;V, the cllpit!li:l

zation of income appronch be ;H"rmit t ed 118 a b!\sis t (;r valuing th., prop

erty al9 if '.t ,,,,re 1.ml"ruvad for j t3 h~ghe8t and best 11.'e, "h"t.h~r or not 

it is presently eo :!.mpt'overt. 

AdmiadbiHty !?l !!!!l:>ai1 :~!'I:!'.f:'~. 

EVidence Code Section 8'2;1 \f') ?r!r:nlt~ ' .. oriS u:i.:ratio-n ;jf H&,.!t.tiB.l or 

eatime.ted t.axes" for t.he pur!'oBI' of ~.gp:; tllc3.zution of il'come. !lowe'/er, 

Revenue and 'taxatIon Cod" llecti,m i,Q6 (b) l'rohlb:'-ts mention of "the 

amount of the taxes whie;l mIly be <iu!' ~i th~. pC"I'"rtj." The relationship 

between these two pt'O'lfUiOnA hA9 cltu,j,d AOll''C c"n~'J:'i()" in practice. 

25. Of cour88, if the rr-~_p~Tt witn("tP :(D,..f)2::r:. "'.0 tiEile~ ~hlc.h are too 
remota, th"y lire sUbJ"ct to a motiolleo Atdke end the jury should 
be instructed to dhr£~ard t.hea. 

26. Evid. cod" I 819. 

tl 
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The apl'ste,nt cunt ti"" l",rw~,'n th" two prnvhJ.cllB 1." resolved by ob

f!ler1J'ing that. tht<· Re"'!llu~, B'rKt 'r'f.',Xbr .. ~n! C;yh~ pr'.Jv laiP!1 re18te~ only to 

mentl.em of ,;nps.1d (src,eg .. V ',he Co'nmtlision beh",'n'~ that thlR diHtin!O

tion should hI!' llln,.\e "l"'lIr, h""·es',r. hy relocDtJni' tn" t8'<!l.tion provir.ion 

to the Evidence Code. ThE .1lingu,l.\l8 o[ KeV!nll<! and Taxation Code Section 

4986(b) concer.ning mLsttial gh0uId he dE:~et6", The general rule will 

thus apply. ",h lc h £ 1.1l"!!) hI" Cllur; ,J tw:r~ t~ 011 n d"'clare II rota t[ lnl when 

evidence has been pzesented whicl! lH il,sdntl"nible, highly prej\ldiclFil. 
28 and cannot be e,)rrec ted. bY'ln sdcnonl. ~ i un ta thp jury. 

The Ev:tdence Code prov LaiOJu sho'lid ll.l.BO DO' amended to mllke clear 

that it i8 inappli.cahl" In "!l.ee'.' when· the ultimate h~ue is the IlB

seaBed valuation of property. 

Admissibility of §&1E! £!. ~chanJ!.! 
It is ilnproper tOl· a vlilu8t:i.0t1 ",itnegg to give an opinion all to the 

29 value of property other than that being vdued. A particular applica-

tion of thh rule is to t1:ll,{es or eJtctJ"~n!len lnvolving the property being 

valued since a det.,,:tdnadon of ttl" value of the property depends in 

part upon the value of the prcp,,;-ty for whtch it j.B traded or exchanged. 30 

The Commission rec'llllmends that the ~tatut. make clear th~t transactions 

involving the trade 0, "''':.:'~.ng" 01: property are nnt a proper b"s1.s for 
31 an opinion 1\8 ttl tlte Vl'll\lf' of ~!H' property. 

The Com:v! 8si<'0' B ref Omml"lUf't:fone "'O'1I1d be eEe':t:latcd by enactment 

of the f 0110wing ~""<lB(lrF: 

27. 

28. 

See C.~c160n. St.atutorv Ruhlg of r'v1.dl!nc" for Eminent Domain Pro-
£~i!L 18 U;SClng~L-:j-:-f4T. 15T (i9i,-b):' --.-.-

See Wolford & Endicott, "Motions 'Jt,!'tll!l, lr1a:" in Califo~nia Civil 
Procedure Durinl Jri!l..l. §I b.6i.-15.fl< Ilt JI2-373-"(Ca1: Cont-:-Ed. 
Bar 1960); 4 H, Witkin, CaUlerniil. p.toced.tg:£L Trial' 130. at 2954 
(2ded.197t). 

·29. Evld. Cede i 822(d). 

30. See Pt'.ot'le v. ;(e·,\d or.. 4 Ce.;, 3d :;01, 515-510, 483 !'. i.d 20. 26. 93 
Cal. Rptr. B52, 858 (1911). 

31. Section 1113(5) of the Uuifl1!'!" ';,miN'll Domain Code contains a 
similar ptovj.aion. 



lO/ISF 

,\n act to amend the title of Article 2 (co~ncing with Section 

810) of Chapter 1 of Division 7, and to amend Sections RIO, 811, SI2, 

313, 816, 817, 819, and 822 of the Evidence Code, and to amend Section 

4986 of the Revenue and Taxation Code, relating to evidence in the 

valuation of property. 

The people of the State of California ~o enact as follows: 

Evidence Code 11 BID-a22 Title (anen<ied) 

SECTIO~! 1. The title of Article 2 (commencing >lith Section ".1'1) of 

Chapter 1 of Division 7 of the Evidence Code is amended to read: 

l-'arket Value of Property 

10/159 

Evidence Code i 810 (amended) 

SEC. 2. Section 810 of the Evidence Code is amended to read: 

810. This article is intended to provide special rules of evidence 

applicable ~ft~Y ~e eMffteft~ ~emftfft ~fte fft¥e~ge eeftee~fte~4eft ~eeeeeift~s 

to any action in ',hich the value of property is .!.£. be ascertained 

Comment. Section 810 is amended to remove the limi tation on ap-

plication of this article to eminent domain'and inverse condemnation 

proceedings. This article applies to any action or proceeding in which 

the "value of property" is to be deterMined. See Section 811 and Com

ment thereto ("value of property" defined). See also Sections 105 and 

120 ("action" includes action or proceeding). It should be noted, 

however, that--where a particular provision requires a special rule 

relating to value--the special rule prevails over this article. See, 

e.g., Com. Code §§ 2723, 2724. 

-9-



10/160 

Evidence Code 1 Rll (amended) 

SEC. 3. Section 811 of the Evidence Code is amended to read: 

~11 . As used in this article, "value of property'· means '!:It" !i""'''''''!: 

~,,~'!: ~ tl! '!:It" €ed" tl! €~v~i P~"eed,,~e market value of property or its 

equivalent . 

Conunent. Section 811 is amended to broaden the application of this 

article to all cases where a market value standard is used. These cases 

include, but are not limited to, the following: 

(1) Eminent domain proceedings. See, ~ Code Civ. Proc. § 1263.310 

(measure of compensation is fair market value of property taken). 

(2) Property taxation. See, e.g. , Cal. Const., Art. XIII, § 1, and 

Rev. & Tax. Code §§ 110, tl0.5, 401 (property assessment and taxation 

based on fair market value or full value). 

(3) Inheritance taxation. See, ~~ Rev. & Tax. C.ode §§ 13311, 

13951 (property taxed on basis of market value). 

(4) Breach of contract of sale. See, ~ Com. Code .§ 2708, 2713 

(meas-ure of damages· for nonacceptance or repudiation is based on market 

price). It should be noted that, where a particular provision requires 

a special rule relating to proof of value, the special rule prevails 

over this article. See,· e.g. , Com. Code H 2723, 2724. 

(5) Fraud in the purchase, sale, or exchange of property. See, 

·e.g. , Civil Code5§ '3343 (measure of damages based on actual value of 

property) • 

(6) Other cases in which no statutory standard of market value or 

its equivalent is prescribed but in which the court is required to make 

a determination bf-market value, such as cases involving damage to 

-1<1-



property, sale of property, marital dissolution proceedings, or other 

valuation or appraisal of property. i'pplication of this article to 

marital dissolution proceedings changes the rule of In re Marriage of 

Folb, 53 Cal. App.3d 862, ~71, 12(; Cal. l?ptr. 306, 312 (lg75). 

It should be noted that this article applies only where the market 

value or its equivalent of prope,ty is to be determined. In cases in

volving some other standard of value, the rules provided in this article 

are inapplicable. 

lO/Hil 

Evidence Code § Pl2 (amended) --,---

SEC. 4. Section 812 of the "vidence C,,~e is amended to read: 

~12. This article is not intended to alter or change the existing 

substantive law, whether statutory or decisional, interpreting ~j~6~ 

€i:".!!:i P!!eeedti!'e the meaning of "market value" or its equivalent 

Comment. Section 812 is amended to make clear that nothing in this 

article affects the substantive meaning given the term "narket value" 

(as used, for example, in the statutes relating to inheritance taxation) 

or equivalent terms such as "I!1arket price" (breach of contract of sale), 

"actual value" (fraud in a transaction), . full value" (property'taxa

tion) , "fair market value" (property taxation, eminent domain), or "just 

compensation, II tI,damage, II or "benefit" (eminent domain). 

1()/162 

Evidence Code i q13 (amended) 

SEC. 5. Section 813 of the Evidence Code is I1;mended to read: 

313. (a) The value of property may be shown only by opinion of: 

-11-



(1) Hitnesses qualified to express such opinions; , .. ,.; 

(2) The owner of any right, ~itleL or interest in the property e~ 

(3) An officer. employee, or part!,er designated !?y. ~ corporation, 

partnership, or unincorporated association 'claiming any ri~ht, title, or 

interest in the property .beinr, valued .!! such person is knowledgeable as 

to the character and ~ of the vroperty . 

(b) clothing in this section prohibits a vie,', of the property being 

valued or the admission of any other ad~issihle evidence (including but 

not li~ited to evidence as to the nature and condition of the property 

and, in an eminent dooain proceeding, the character of the improvement 

proposed to be constructed by the plaintiff) for the limited purpose of 

enabling the court, jury, or referee to understand and «eigh the testi-

mony given under subdivision (a): and such evidence, except evidence of 

the character of the improvement proposed to be constructed by the 

plaintiff in an eminent do~ain proceeding, is subject to impeachment and 

rebuttal. 

Comment. Section 813(~)(2) is amended to make clear that not only 

the fee ot<ner of the.property, but any person having a compensable 

in.terest in the property , may testify as to the value of the property or 

his interest therein. Cf. Code Civ. Proc. §§ 1235.170 ("property" 

defined), 1263.010 (right to compensation). This is consistent with 

Code of Civil Procedure Section 1260.220 (orocedure where there are 

divided interests). 

Paragraph (3) is added to Section 813(a) to make clear that, where 

a corporation, partnership, or unincorporated association owns property 

being valued, a designated officer, employee, or partner who isknowl

edgeable as to the character and use of the property may testify to his 

-12-



opinion of its value as an owner, notwithstanding any contrary implica

tions in City Pi. Pleasant Hill ~ First Baptist ~hurch, 1 Cal. App. 3d 

384, 82 C"l. "ptr. 1 (1969). :rothing in paragraph (3) affects the 

authority of the court to limit the number of expert witnesses to be 

called by any party (see Section 723) or to limit cumulative evidence 

(see Section 352). 

·10/163 

Evidence Code i 816 (amended) 

SEC. G. Section 816 of the Evidence Code is amended to read: 

816. (a) Hhen relevant to the determination of the value of prop-

erty, a '.,itness may take into account as a basis for his opinion the 

price and other terms and circumstances of any sale or contract to sell 

and purchase comparable property if the sale or contract was freely made 

in good faith within a reasonable time before or after the date of 

valuation. 

(b) In order to be considered comparable, the sale or contract must 

have been made sufficiently near in time to the date of valuation, and 

the property sold must be located sufficiently near the property being 

valued, and must be sufficiently alike in respect to character, size, 

situation, usability, and improvements, to make it clear that the prop-

erty sold and the property being valued are comparable in·value and that 

the price realized ·for the property sold nay be fairly considered as 

shedding light on the value of the property being valued. 

(c) The provisions bf this ,ection ·shall be liberally construed to 

the end that an expert ,rltness .!2- permitted ~ ~de discretion in the 

selection £i comparable sales. nothing in this section affects either 

ill the right of the ~ in its discretion to limit the number of 

-13-



sales used ~ ~ lJ'itness 9r (2) the right fully to cross-examine the 

,<1 tness concerning the sales. 

Comment. Subdivision (c) is added to Section 816 to incorporate a 

policy of liberal admissibility of sales on the theory that an error of 

exclusion is more likely to be prejudicial than an error of admission. 

This policy applies only to expert witnesse~. It is not intended to 

limit the court's discretion in placing a reasonable limitation upon the 

number of sales that may be admissible for any appraisal purpose so as 

to avoid the cumulative effect of such testimony. 'lor does it affect 

the riRht of liberal cross·-examination granted in Section 721. However, 

the right of cross-examination may not be used as a means of placing 

improper matters before the trier of fact. t~ile subdivision (c) adopts 

a policy of liberality in the admissibility of comparable sales, this 

policy is subject to the basic standard of comparability set out in sub

division (b). 

It should be noted that existence of project enhancement or blight 

on comparable sales does not necessarily affect their relevance under 

this section. See Code Civ. Proc. § 1263.330 (changes in property value 

due to imminence of project); City of Los Angeles ~ Retlaw Enterprises, 

Inc., 16 Cal.3d 473,479-483,546 P.2d 1380,1383-1387, 128 Cal. Rptr. 

436, 439-443 (1976). 

10/164 

Evidence Code i 817 (technical amendment) 

SEC. 7. Section 817 of the Evidence Code is amended to read: 

R17. (al Wfteft Subject to subdivision ~ when relevant to the 

determination of the value of property, a ldtness may take into account 

as a basis for h45 ~ opinion the rent reserved and other terms and cir

cumstances of any lease which included the property or property interest 

being valued or.any part thereof which was in effect within a reasonable 

time before or after the date of valuation. 

-14-



(b) A 1Iitness may take into account a lease providing for a rental 

fixed by a percentage or other measurable portion of gross sales or 

gross income from a business conducted on the leased property only for 

the purpose of arriving at h~s an opinion as to the reasonable net 

rental value attributable to the property or property interest ))eing 

valued as provided in Section q19 or determining the value of a lease-

hold interest. 

Co~ent. Section 817 is amended to nake clear that subdivision (b) 

is a limitation on subdivision (a). It should be noted that Section 817 

applies only to the determination of the value of property and not to 

such matters as loss of goodwill since the determination of loss of 

goodwill does not entail a determination of "market value." See Section 

Ril and Comment thereto~ Code Civ. Proc. ~ 1263.510 and Co~ment thereto. 

10/165 

Evidence Code .i 819 (amended) 

SEC. 8. Section 819 of the Evidence Code is amended to read; 

819. Hhen relevant to the determination of the value of property, 

a witness may take into account as a basis for fi~s an opinion the capi

talized value of the reasonable net rental value attributable £6 : 

(a) To the land and existir,g improvements thereon (as distinguished 

from the capitalized value of the income or profits attributable to the 

business conducted thereon); 

(b) In the ~ of property for ,.,hich there ~ no relevant market, 

~ the property regardless of existing improvements thereon. 

Comment. Subdivision (b) is added to Section 819 to permit the 

capitalization of income based on the property as if it were impr·oved 

for its highest and best use, whether or not it is presently so improved 

-15--



and regardless of existin~ improvements. This valuation technique is 

permitted only in those special cases where there is no relevant Clarket 

for the property. Subdivision (b) is subject to the limitations of the 

introductory portion of Section 819 (the valuation technique may be used 

only where 'r'elevant" and only to determine the capitalized value of the 

reasonable net rental value attributable to the property) and is 

subject to the other limitations of this article. See, e.g. , Section 

S14 (opinion ",ay be based only on matter of a type that "readonably may 

be relied upon by an expert"). 

10/1~6 

Evidence Code i 522 (amended) 

SEC. 9. Section 822 of the Evidence Code is amended to read: 

222. "jotwithstanding tb.e provisions of Sections 814 to 821, the 

following matter is inadnissible as evidence and is not a proper basis 

for an opinion as to the value of property: 

(a) The price or other terms and circumstances of an acquisition of 

property or a property interest if the acquisition was for a public use 

for which the property could have been taken by eminent domain. 

(b) The price at which an offer or option to purchase or lease the 

property or property interest being valued or any other property was 

made, or the price at which such property was optioned, offered, or 

listed for sale or lease, except that an option, offer, or listing may 

be introduced by a party as an ad~ission of another party to the pro-

ceeding; but nothing in this subdivision perClits an admission to be used 

as direct evidence upon any matter that Clay be shown only by opinion 

evidence under Section B13. 

(e) The value of any property or property interest as assessed for 

taxation purposes or .the amount £!. taxes "hich may be due on the £!£J2.-

-16-



erty , but nothing in this subdivision prohibits the consideration of 

actual or estinated taxes for the purpose of determining the reasonable 

net rental value attributable to the property or property interest being 

valued. This subdivision does not ~llc in an action to ascertain the 

value of property as assessed for taxation purposes. 

(d) An opinion as to the value of any property or property interest 

other than that being valued. 

(e) The influence upon the value of the property or property in-

terest being valued of any noncompensable items of value, daElage, or 

injury. 

(f) The capitalized value of the income or rental fron any property 

or property interest other thar. that being valued. 

i&l~ transaction involving the trade or exchange of any property 

including the property being valued. 

Comment. Subdivision (c) of Section 822 is amended to incorporate 

a provision formerly found in Revenue and Taxation Code Section 4986 and 

to make clear that it does not apply in tax assessment cases. 

Subdivision (g) is added to Section 822 to make clear that trans

actions involving a trade or exchange of property are nat a proper basis 

for an opinion since use of such transactions requires valuation of 

property other than the property being valued. See subdivisi.on (d); 

People ~Reardon, 4 Cal.3d 507, 515-516, [,83 P.2d 20, 26, 93 Cal. Rptr. 

852, 858 (1971). It should be noted, however, that subdivision (d) does 

not prohibit a witness from testifying to adjustments made in sales of 

comparable property used as a basis for his opinion. Herced.lrrigation 

District ~ ~)oolstenhulne, 4 Cal.3d 478, 501-503, 483 P.2d " 16-17, 93 

Cal. Rptr. 833, 848-849 (1971). 

Sectl';n 822 does' not prohibit 'cross-examination of a witness on any 

~acter precluded from acmission as evidence if such cross-examination is 

for the lit1ited purpose of determining ,.hether a "itness based his 
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opinion in "hole or in part on matter that is not a proper basis for an 

opinion; such cross-examination may not~ however~ serve as a means of 

placing improper matter., before the trier of fact. See Evid. Code 

li 721, 802, 803. 

10/168 

Revenue! Taxation ~ode i 4)86 (amended) 

SEC. 10. Section ~92C of the ;;:"venue and Taxation Code is amended 

to read' 

49 i;6. (a) All or any portion of any tax, penalty. or costs, here

tofore or hereafter levied, r4Y, on satisfactory proof, be canceled by 

the auditor on order of the board of supervisors with the written con

sent of the county legal adviser if it Has levied or charged: 

(1) : lore than once. 

(2) Erroneously or illegally. 

(3) On the canceled portion of an assessment that has been de

creased pursuant to a correction authorized by Article 1 (commencing 

with Section 4876) of Chapter 2 of this part. 

(4) On property which did not exist on the lien date. 

(5) On property annexed after the lien date by the public entity 

owning it. 

(6) On.property acquired prior to September 18, 1959, by the United 

States of America, the state, or by any county, city, school district or 

other political subdivision and which, because of such public ownership, 

became not subject to sale for delinquent taxes. 

(b) On property acquired after the lien date by the United States 

of J,merica, if such property upon such acquisition becomes exempt from 
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taxation under the laws of the United States, or by the state or by any 

county, city, school district or other public entity, and because of 

such public ownership becomes not subject to sale for delinquent taxes, 

no cancellation shall be made in respect of all or any portion of any 

such unpaid tax, or penalties or costs, but such tax, together <.'ith such 

penalties and costs as may have accrued thereon while on the secured 

roll, shall be paid throup,h escrow at the close of escrOH or, if unpaid 

for any reason, they shall be collected like any other taxes on" tne 

unsecured roll. If unpaid at the time set for ~he s"a"le of property on 

the secured roll to the state, they shall be transferred "to the un

secured roll pursuant to Section 2921.5, and collection thereof "shall be 

made and had as provided therein, except that the statute of limitations 

on any suit brought to collect such taxes and penalties shall commence 

to run from the date of transfer of such taxes, penalties and costs to 

the unsecured roll, which date shall be entered on the unsecured roll by 

the auditor opposite the name of the assessee at the time such transfer 

is made. The foregOing toll of the statute of limitations shall apply 

retroactively to all such unpaid taxes and penalties so transferred, the 

delinquent dates of ",hl"ch are prior to the effective date of the amend

ment of this section at the 1959 ~egular Session. 

If any property described in this subdivision is acquired by a 

negotiated purchase and sale, gift, devise, or eminent domain proceeding 

after the lien date but prior to" the commencement cif the fiscal year for 

which current taxes are a lien on the property, the amount of such cur

rent taxes shall be canceled and neither the person from whon the prop

erty was acquired nor the public entity shall be liable for the payment 
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of 3uch taxes. If, however, the property is so acquired after the con

rnenCe",ent of the fiscal year for "hic;, the current taxes are a lien on 

the property, that portion only of such current taxes, together with any 

allocable penalties and costs thereon, which are properly allocable to 

that part of the fiscal year which ends on the day before the date of 

acquisition of the property shall be paid throu,;h escrow at the close of 

escrow, or if unpaid for any reason, they , shall be transferred to the 

unsecured roll pursuant to Section 2921.5 and shall be collectible from 

the person froIDwhoID.the property W8S acquired. r.~e portio~ of such 

taxes, . together with any penalties and costs thereon, which are alloca

ble to that part of the fiscal year which begins on the date of the 

acquisition of the property, shall be canceled and shall not be collect

ible either from the person from whom the property was acquired nor from 

the public entity. 

In no event shall any transfer of unpaid taxes, penalties or costs 

be made with respect to property which has been tax deeded to the state 

for delinquency. 

For purposes of this subdivision, if proceedings for acquisition of 

the property by eminent domain have not been commenced, the date of ac

quisition shall be the date that the conveyance is recorded in the name 

of the public entity or the date of actual possession by the public 

entity, whichever is earlier. If proceedings to acquire the property by 

eminent domain have been co~enced and an order Sf ~ffiffied~d~e ~&8SeSS~eH 

for possession prior !£judgment obtained prior to acquisition of the 

property by deed, the date of acquisition shall be the date upon or 

after whieh the plaintiff :;-,ay take possession as authorized by , .. ,ell 
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the order ef ~w.~ed~o~e ~6~ee~e~sH for possession prior to judgment . 

Tk~ 6~bjee~ df ~fte ~~d~ft~ sf ~he ~~~e6 wh~eh ~~ be d~e 6H ~ke 

~f6ref~~ dh~~~ He~ be edHe~deferl fe~e¥~H~ dH 6H~ ~e~~e iff ~he edHde~-

~of~ ef ~ke e6uf~~6 iHd~fueeid~ ~e ~he jeft·' 6f !~ af~HmeH~ ef eS~Hde~; 

6¥ 6~hefWi6e; dh6~~ e6He~±~~~e ~feHHdff fef rl Mi6~fi6~ iH nHy seek ne~i6H~ 

No cancellation under paragraph (2) of subdivision (a) of this 

section shall be made in respect of all or any portion of any tax, or 

penalties or costs attached thereto, collectible by county officers on 

behalf of a municipal corporation without the written consent of the 

city attorney or other officer desi~nated by the city council unless the 

city council, by resolution filed with the board of supervisors, has 

authorized the cancellation by county officers. The resolution shall 

remain effective until rescinded by the city council. For the purpose 

of this section and Section 4986.9, the date of possession shall be the 

date after which the plaintiff may take possession as authorized by 

order of the court or as authorized by a declaration of taking. 

Comment. The portion of Section 4986 that related to mention of 

the amount of taxes which LlSY be due on the property is superseded by 

Evidence Code Section 822(c). ~ther technical changes conform the 

language of Section 4986 to that used in the E~inent Domain Law (Code 

Civ. Froc. '5 1230.010-1273.050). 
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