#35.33 10/1/76

Jdenorarndum 76-.5

Subject: Stwiy 3%9.33 - ilase Garnishument
The materials attachad to this remorandum implement the decisions

nade at the Septetber meeting velatiar to vage zarnishment,

form of Presentinsg #ecoumendation to Legislature

The proposad legislation is substantially the same as that recom-

mended in the Commission's “ecommendation Relatins to Vage Garnishment
e iy

Procedure (April 1975). The stafi recommends against reprinting the
entire wage zarnishment recommendation agzain in revised form because of
the expense and delay in doing so. Instead, the staff recommends that a
brief recomwendation be prepared for inclusion in our Annual ‘leport
(staff draft attached). This draft contains a brief discussion of the
loportant differences bsiween the April 1575 recommendation {which was
never followed up by introduction of a bill) and the revised proposal.
The nev recommendation also contains revised tables comparing the amounts
that would be withheld and remaining disposable earnings uander existing
law with such amcunts under the revised proposal. The exhibit to the
recommerdaticn sets out the Comments which have to be added or revised
because of chanpes in the recommended legislation and to make other im-
provements in the Comments. 4e would not set out in the new recommenda-
tion the revised legislation (to avold the expense of printing it in our
report). VPlease mark your suggested oditorial changes on the recormen-—
dation to turn in to the staff after the meeting.

The recommended legislaticn, revieged to reflect the decisions made
at the September meeting, is attached to thic memorandum (ycllow pages).
He are hopaful that the Cormission will veview and approve both the
recomnendation and the revised legislation ot the October meeting.
Thereafter, we anticipate veview by the “tate Har Committee on Relations
of vebtor and Creditor. Hopefully, azreerment on the recommended legis-
lation can be reached by tie Commission and the Srate Bar committee,

(If such ajreement can be obtained, we are hopeful that the State Bar
vould support the bill in the Legislature.) Ue hope te bhe able to
review the reaction of the State Bar cormittee at our Jovember meeting,
rnake our flnal decizions, and have the vecowmended legislation ready for

introduction when the Lepislaturec meets eavly in YDecember 1976.



cpecific latters .ioted for vurther Zonsideration

In the process of revising the bill, we encountered several polnts

that we believe merit further consideration:

-

§ 723.924. lrployer's service charpe ior =ithholding

At the urzing of the State %ar committee, the Commission revised
this section to limit the smployer®s service charne for withholdine to
five Jdollars. lowever, it is not clear from the tape of the meeting
vhether this limitation is five dellars per employee per Indebtedness
per mont: or five dollars per employee per month., 1ue first alternative
would permit tihie emplover to taks out mora tuan five dollars wvhere, for
2xample, the employae is subject to a2 withhelding order for supporr amd
a withholdinn order for taxes. Under the second alternative, the em-
vloyer vould never be able to deduct =more than five dollars from the
vages of an employee in a given montii. The section as drafted reflects
the second alternative; this second alternative is probably vhat the
State Lar committee favors. The illustration given in the Comuent {that
the limitation would apply where the employee is pald more frequently
than weekly) could be interpreted to reflect the first alternative,
TThich alternative should be adopted?

u 723,827, Creditor required to notify levying officer when judguent
satisfied; notice of termination

Y& have added a short statencnt to the Comment concerninpg abuse of
process for fallure to notify the levying officer when the judgment is
satisfied so that he can serve a notilece of termination of the earninus
withholding order on the employer. Turther thouzht on this problem has
not revealed any better mechanism to enforce the judgment creditor's

duty.

9 723,923, lUithholding orier for costs and interest

At the urging of the utate 'ar Committee on Telations of "ebtor and
Creditor, a sentence vas added to this section to the effect that a sup-
piemental withholdingy order for costs and interest was a zarnishment
under the sawe indebtedness. This sentence 1s unnecessary, and the
staff ig concerned that the additiom of the sentence micht cause soine

' employers to infer that a second garnishment on the principle amount of



the same judgwment is a jround for discharge. “le would prefer to put
this sentence in the Tomment and also to make clear in the Comaent that
a gzcond garnishment on the same judgment likewise does not permit the

discharpe of an emplovee under Labor Code hoction 2929,

. 723.07Y9. Receipt reyuired

The Commission approved the “rate Dar committee's propesal to
require the srate to send the taxpayer a recelpt for amounts withheld
unless the taxoayer requests that a receipt not be sent. Tue staff
thinks that this provision should be deleted in 1ts eatirety. An earli-
er Commission recomendation would have required all judelent creditors
to pgive receipts for amounts received. This proposal was dropped be-
cause of strong opposition based on the expense Involved anl! problems
that wmight result from incidental failure to comply. Vhe Commission's
decision was influenced by the fact that the employer is required to
provide the employee with a statement of deductions every time the
cmployee is paid. Llabor Zode - 226. The staff thinks that this notice
of deduction {5 more important to the employee and that there is not a
sufficient reason to require the state to give receipts when zeneral
judgment creditors are not. The levying officer has a record of amounts
received from the employer. “loreover, receipts are not provided under
existing lawv, and there has been no showing that they are needed. The
Commigsion'’s decision to drop the receipt requirement senmerally was made

after a full discussion at vhich interested groups wers represented.

5 723.129. aAvailabilicy of forms

Ye have added this section to continue the substantive provision

formerly contained in gubdivisiom (d)} of Seetion 723.122.

Jperative DJate

Anticipating enactment during 1377, we propose that the operative
date be delayed for ome year (untjil January 1, 1979) to enable the
Judicial Council and the state to develop forms and rules and to permit

other persons to become familiar with the new law.

Respectfully submitted,

Stan . Ulrich
Staff Counsel



Jdctober 4, 1976
Staff Draft

RECOMEHOAT LO:

relating to
TAGE GARHISHUEAT

IHTRODUCTION
" In Y975, the Lavw Revision Courdssion published a lecormendation

Relating to Wapge Garnishiment Procedure, 13 Cal. L. Revision: Comm'n Re-
“‘ports 601 (1976). ‘The Commission decided to defer the Introduction of

* the proposed legiglation fncluded in the 1975 recommendation ‘antil after
the Commission had reviewed the coumments of the State Bar Cémmittee on
Relations of Jebtor and Creditor and the comments of other interested
- persons. oo ' _ o

The Commission .has reviewed these comments and plans to request
that .a bill relating to wage zarnishment procedure be intrnduced.at the
; 1977-78 legislative session. Ixcept for a few chanoes, the bill will be
.the .same in substance as the proposed leuislation in the CcmmiSSIQn ]

-1973 recommendation; reference should be made to that recommendatlon for

.- & discussion, of the bill, The significant chanues ‘the bill makes in the

... leglslation. set out.in the 1975 ‘recommendation are dignqssnd bglqg.

- .y ¢, ~The:Commlents. to.a number of sections require revision to reflect

the changes made in the legislation contained in the,lﬁzﬁ tecgm@enda—
tion. The revised.Comments and one new (Cotment are set out as nnlex—
hibit tn this recommendation - The remaining Comments set out in the
19?5 recommendation need no revision and continue to apply to the bill
that will be introduted at the 1977-78 1e°islative sessinn."

_ +, FEE FQR SERVICES OF LEVYIPG GPFIC“R -
In the prior recommendatiom, the Cormmission proposed that service

-of -an earningsgyithholding-order-shqnld generally be by mail. The Com-
mission stated that the savings that would result from this scheme would

-permit authorization of a flat fee of $6.50 fnr‘ﬁnnsdutien;nf tnn~1evy—
ing officer in place of the mileage fee prestribed by fermer law. Since

- that recommendation wag made, legislation has been passed that provides

' generally for 4 flat fee ef §5. 50 for service nf various process.1 The

1. See Govt. Code 55 26721-26744, as amended Cal. Stats. 1975, Ch.
363,
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Comnission recommends that a flat fee of $..50 be provided to cover all

the duties of a levying officer under a wvage sarnishment.

CONTINULING LEVY PROCEDURE
The prior recommendation noted that a judgment creditor seeking to
collect his judguent from the wapes of a public employee was required to
use the abstract of judgment procedure which did not provide for a
continuing levy. Accordingly, the Commission retommended_that the wages
of public employvees be subject tc garnishment in the same manner as
private employees. - A bill was enacted at the 1976 session of. the Legis-

lature'to accomplish this pr0posa1.i

TIME FOR PAV:ENT Y EPLOYER
The prior recommendation would have required employers to pay the
amounts withheld from the judﬂﬁént debtor's earnings over to the levying
officer once a2 month. The Commission has modified this proposai to
permit the employer to pay over to the levying officer more frequeutly
than once a month if the employer elects to do 8o, If the employer
eiects to pay more frequently than once a mghfhf'fhé:ﬁiﬁposed section
would require the employer to make such payment ‘not later than 10 days -
after the close of the pay perind from which the earnings are withheld.
--The employer would have 15 days ‘within which to pay over if he elects to

pay over monthly.

¥XEMPTIONS
The Commission recommeg&s the same formula as proposed in 1ts prior
recommendation for determining the-amount of an employee's earnings that
are exempt. Howévar, gince the prior recommendation was made, there
have been changes in the federal income téx:#itﬁholding tables and in
 Ehe amount of the social security tax.3 ﬁccordingly, new illustrative

' “:tahles comparina (1) the amounts that would be withheld on a waﬂe gar-

" 2. cal. Stats. 1976, Ch. [A.5. 35201, amending Code Civ. Pioc.
' 5 710, L .

3. It is assumed for the purpose of computing the 11lustrative tables

that the bill raising the social security tax rate beginning i
1977 will pass. See K. 13770, 94th Cong., 2d Sess. (1976).
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‘nlshment undery the-proposed statiite and under existing law and (2) the
net disposable éarnings after garnishment under the two schemes have

been prepared and are printed at the end of this text.

|  EJPLOYER'S SERVICE CHARGE

' The Commission has recommended that the employer he permitted to
withhold an additionsl dollar as a service ‘chargzeé each tine the enployer

is required to withhold pursuant to an earnin?s withholding order. The

-.Commission has modified this proposal to add the limitation that such
'service charres may not exceed five dollars per month for any employee.
'This limitation would have effect vhere the employee 15 paid more fre-
.quently than neekly or, in soue cases, where the employee 8 earninrs are

subject two Withholding orders,

dIThHOLﬂI'G ORDERS FUR SUPPORT

Withholding orders for support should be given priority over other
earnings withholdinﬂ orders as nr0posed in the prior recommendation.
However, the Commission has deleted the provision of the prior recommen—
h dation that required that attorney s fees incurred in attemptino to
.collect delinquent amounts psyable undet a judgment for' support for a
child or spouse be Biven the same priority as the’ delinquent support
“payments." h . ' A '

. WITHJOLDIMG GQDERS FBR TAEES
, The Commission recognized in its prior recommendation thet protec-
‘tion of.the public fisc justifies the preferential treatment of with-
holding orders for taxes, but also noted that this principle does not
Justify summarily depriving a tax debtor of the means for support of the
debtor's family.' In accordance with this policy, the Commission recom-
'mends that where the ‘state itself issues a withholding order for taxes,
the order should be limited to the dmount that would be withheld under
an earnings uithholdinn order issued to enforce a money judgment, rather
than twice such amount, as was earlier recommended. If the state de-
sires to withnold'a greater amount of the tax debtor'srearnings, it may

seek a withholding order for taxes from a court.
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The Commission previously recommended that, when a state issued
withholding order for taxes has been levied, the tax debtor should be
permitted to claim an exemption for amounts necessary for the support of
the debtor's fanmily. The determination of such claims by the state
agency should be final becauee ender existing law the tax debtor is not
entitled to any such exemption and because the amount that may bte with-
held under a state issued withholdinz order will be significantly reduced,

The state should be required to send a receipt to the taﬁ eebtor
for amounts paid to the state under a withholding order for taxes. The
prior recommendation had preposed that receipts be sent onlf-if the tax
debtor requests them. lhere a witﬁholdinv order for taxes hae been
issued erroneously, the state should be required to refund to the em-

ployee any service charges deducted by the employer. .

HOT ICL HHERE WITHHOLDIAG ORDER SUPERSEDED

In any 91tuation where an earnings withholding order havin prior-
ity or a wage assitnment for gupport issued under Jivil Code Section
4701 1is served om the employer and the employer is required to cease
withholding pursuant. to an earnings withholding order served earlier9
the employer should be required to send notice to the levying officer
who served the earlier order or to the state in the case of a superseded
withholding order for taxes. This notice will advise the levying offi-~
cer or other person who received the payments under the earlier earnings
withholding order why no further payments will be sent and will avoid
the need for such person to contact the employer to determine why the

employer has stopped sending the payments.

ADUTIISTRATION ANWD EHFORCEAENT _
7 The Judiclal Council should be authorized in the statute to pre-
A scribe forms in lenguanes other than English The general authority to
.adopt rules would enable the Judicial Council to prescribe rules con—

cerning the circumstances under which such forms should be used.
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EXHIBIT
NEW AKD REVISED COMMENTS

§ 710 {teéhnieai amendment)

Comment. BSection 710 is emended to refer to Chapter 2.5
(commancing with Section 723.010) which supersedes former
Bection 682.3.

| § 723,024, | Emplnﬁr’u service charge for wlthholding

Comment. Section 723.024 autharizes, but does not require,
an employer to deduct an additional dollar as u service charge
each time he is required to withhold a portion of his eraployee’s
eummfu pursuant to an earnings. withholding order. For
exampie, if the employee i3 paid weskly and an amount is
withheld each week purauart to the earnings withholding order,
the employer may cFeduct gn addittone! service charge of one
dollar each week. A similar one-doliar chargs is authorized under
Civil Code Bection 4701 {wage assignment for support).
However, under prior law, thers was no provialon au-
thorizing an employer to make a setrvice charge in con-
nection with wage garnishmtents generally. The second
santence, which limice tha total of service charges
against one employee te five dolisre per month, would
apply where the employee in paid more frequently then
weekly,

§ 723.027. Crediter required to notify levying officer
when Judgment sstisfied; notive of termination

Comment. Section 793.027 requires the Judgment credivor to
give notice of satisfaction of the judgment to the levying officer
if the earningy withholding order hes not yvet terminated. See
Sector: 723.028. In some cases, the employer will be aware of the

satiofaction by virtue of tha employer's having withhald the amount
necessary to satisfy the judgment. See Section 723.028({a) (2). In
this cuse, Section 723.027 doss not apply. However, the judgment
may be satisfled by additional payments From the debtor or
through other debt collection procedures instituted by the
Judgment ereditor. If this s the case, Section 723.027 applies, und
the judgiment creditor has the duty to notify the levying officer
promptly of the saifsfaction so that the levving officer may serve
a notice of termination on the employer. Service of the notice of
tertnination is to be made on the persomn, and at the address,
indicated in the empioyer’s return. See Sections 723.101 (¢} and
723.126(b) (8). As to the general duty of a creditor to furnish a

~ debtor & satisfaction of judgment, see Buction 675.
Failure to perform the duty imposed by thim section
may make the judgment creditor liable in an action
for abuse of procame. See White Lighting Co, v.
Wolfson, 68 Cal.2d 336, 438 P.2d 345, 66 ©al. Rptr.
697 {1968},
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§ 193,051, Eifest of wage suslgnment (o support

Cutnment. Secton T23.031 sistes the effeci of a wage
aeaéﬁnment for support made purspant to Section 4701 of the
Clvil Code oit an edrnings withholding order.

Subdivision (4) makes clear thzt nothing in this chapter affects
the wage assighment for support, and subdivision (b} makes
clear thet the wage assignment has priority (as provided in
Section 4701) over any edrnings withholding order, including &
witiﬂiﬁld!ng order for support nnder Sectton 723.030,

Undar subdiviefion (b)), the employer is redulred to
notify the levving officer who ssarlier served an earrn-
ings withholding order if thet order is completaly
superaaded by the wage awsignment. It should be
noted that “levying cfficer” means the stats agency

. where 4 withholding ordetr for tazes is superseded.

Bee Bection 723.073. '
Subdivislons {b) and (d} of Section 733081 make clesr that,
where a4 wage mssigniment for support under, Section 4701 of the
Civil Code is in effeat, the amount withheld from the debtor's
eatnings sursusct to such wage essignment is deducted from the
amount that otherwize would be withheld pursuant to the
withholding table prepared by the Judiciai Council on an
earnings withholding order to enforee an ordinary money

judgmerit or that ctherwise would be withheld where & portion

of the debtor’s earnings have been determined to be exemnt
under Secilon 7230581, Suppose, for example, that a wage
assignment for support under Section 47N 18 in effect which
reqiilres that $40 per week be withheld, Assume that the table
repared pursuant to Section 723.050 limits the amount that may
withheld to 258, To determine
the maximum ginoant thet mey be withbeid pursuant to the
earnings withholding order (absent any exemption allowed
under Szotion T93.081), the $.0 withheld pursuant to the wage
assignrent for suppord is subtracted from the $56, leaving $16 as
the maxhnuin amount that mey oo withheld pursuant to the
aarnings withhuldin? arder. For a special rule applicable when
the earnings withholding order is on a judgraent for delinguent
amcunis payable for child or spousa! support, see Sections 723.030
und 723.052. The rule stated in subdivision (d) of Section 723.091
Is required to avoid conflict with the federal Consumer Credit
Protection Act. That ect reguires that the amount withhekd
pursuant to a wage nssignment under Section 4701 of the Clyil
Code be neinded in delermining whether any amount may be
witiiheld pursuant to an esmings withholding order on an .
ordinery judgment. See uwubdivision (c) of Section
302 of the act (15 W.8.C. § 1&72).
(“The tetm ‘'garnisument’ nieant any legal or squitable
procedure through which the sainlugs of any individual are
required to be withheld for payment of any debt."). See Letter
from Ben P. Robertson, Deputy Admitdstrater, US. Departtment
of Labor, dated August 2, 1972, on flle in. offlee of Californis Law

9
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Hevision Commission:, and Wage and Hour Divislon opinion
letters WH-100, WH-104, and WH-]12,

Under subdivision (e}, the amount that could be withheld
pursuant to a withholding order for taxes would be computed in -
the same manner as for en ordinary earnings withholding order

{"using the withholding tables prepared by the Judicial
' Councii pursusant to Section 723,050 unless the =
- withholding order for taxes is obteined under Section 723.076.

§ 723,080, Standard exemption

Comiment. Section 783.080 provides the staridard exemption

appheable to alf sarnings withholding orders other than

“withholding ordere on write issusd for the collection of delinquent

amoutits payable on a judguent for chiid or spousal support (Bections

723.030 snd 723.03Z) or certein withholding orders for
taxes (Ssction 723.076). GBee alsc Bections 723.03%1 (wage
asnignments for support), 723.05! (exemption obtained by
special hardship showing), 723.074(b) {agency issued with-
holding order for taxes in leaver amount), 723.075(c)
(exemption obtained by epecisl hardship ehowing to agency
which issued withholding order for taxes), 723.105{e)
(modification or termination of earnings withholding
order where exemption claims sre unoppomed).

Sectiort 723.050 reflects fex similar to those underlying
Sections 302 and 303 of the federal Consuraer Credit Protection
Act. 15 US.C ji 1872-1873 (1970). Thus, in determining the
atnount of the debtor's eartiings subject to garnishment, under
both this section and the federal law, certain basic amounts
withheld pursuant to law are first deducted. However, federal
law requires the deducticn of all amounts actually “required by
law to be withheld.” For example, the armount actually withheld
for federal incotne hax purposes frem the debtor’s earnings is
deducted in determining his earnings subject to garnishment
(“avatlable earnings’™). Thu:, a debtor claiming a greater
number of exemptions will have less income withheld and
therefore more subject to garnishment. This produces the
anomalous situation thet a deblor with a large family end greater
needs may have more eartings garnished than a singie debtor
with the ssme gross {ncome and with more limited needs.
Moreover, the federal stetute does not elaborate upon what are
considered to be “sinounis required by law to be withheld.” To
alleviate these problems, Section 723.050 specifies the amounts to
be deducted in deternﬂmﬁg:nhe portion of the debtor’s earnings
which are subject to gerilshment {“available earnings”). These
items are related to the types of deductions made under faderal
law; /e, they are based on the amounts withheld for federal and
state fncome taxes, social securily, and state disehility insurance.
See parrgraphs (1)-(4) of subdivision (az . Currently, the soclal
sscurity tax rate im .05 purcent (Int. Rev. Cods of 1954, § 3101);
the state disability Insurence rate i one percent {Unemp. Ins,
Code § 984). The amount deducted ‘e Jetermine available
edarningy is fixed accor to & formuls and is not nocessarily the
amount actually deducted from the debtor’s earnings. One of the
major benefits of thix scheme s that it permits tables to be

4



prepared which indleste the exoct umeunt to be witnheld from
arty glven amount of gross earnings. Subdivision {(d) directs the
Judictal Cotiniel] to prepare tebles which will be distribwuted to
employers required to withhold earnings. See Section
723.103{b}. An employer therefore generally nsed not make any
coraputations but will stniply withhold pursuant to an earnings
withholding order the amount listed in the tables provided.
Bubdivision (b) directs the Judfcisl Council to formu-
late rulas for computing tha amount to he withheld for
pay pariods other than & week. Such vules regarding pay
periods of less that & week must bs consistent with fed-
eral requirements under the Consumer CUredit Protection Act.

Both ths federal scheme and Ssction 723.080 mske some
rovisions for the effect of inflation. The federal statute,
owever, merely provides & floor based on the federsl minimum

wage. That is, the federal statute does not permit the creditor to
reduce the debtor's weekly d{:fnsable earnings below an amount
equal to 30 times the federal mintmum wage. Az the federal
minimum wage is inereased, this floor is increased accordingly.
(Under the faderal law in effect on Decaember 31, 1976, if a debtor's
disposable earnings are less than 489 per weok, no garnishment
{s permitted; If his disposable earningy are between $89 and %92,
all his dispossble earnings above 369 are subject to Eamishment;
if his disposable earnings are more thar $82 a week, 28 percent
of his disposable carnings are subject to garnishment.) Hoor
{s not gn exemption excluded from every debtor's e s. In
contrast, puragraph {3) of subdivision (a) provides a basic
minimum exemption that is always deducted In determining
available earnings, Moreover, subdivition (b} provides a formula
that precludes withholding lexs than §5. From: 810 to $48 available
earningy, g 30-percent rula i appleakle and, above §45 aveiluble
earnings, 25 percent of the available eqenings may be withheld.

Where a wage sssignment for support under Section 4701 of

the Civil Code 1y in effect, the amount withheld from the debtor’s
earnings pursuant to such wage sssigrunent is deducted from the
amount that otherwise would be withheld pursuant to the
withholding table prepared by the Judiclal Council on an
earnings withholding order oni an ordi money judgment. See
Secton 723.081 and Comment thereto, The amount that may be
withheld pursuani to an edministratively issued earnings
withholding order for tuxes when a4 wage assignment under
Section 4701 of the Clvil Code is i1z effect is computed in the same
 manner using the same withholding table preparsd by the
Judicial Council pursuant to Ssction 723.050. See
Ssction 723.031 and the Comaent therato.

4.
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§ 723.051. Addivdonal umounts necessury for support
- pxempt

Comment. Section 733081 i bused on the huardship
exemption formerly provided by subdivision (b) of former
Section 800.8. However, Section 723,051 makes clear that this
exemption {s not intended to be used for the maintenance of a
life style appropriate to the judgment debtor’s station in life or
for an acoustomed standard of living while the judgment debtor
owes money on unsatisfied judgments. Both the judgment debtc.
with a farnily and one without a family may claim the exemption
ander Section 723.081. For a special provirion applicable whete
the earnings withholding order is on a writ iaswued for
the collaction of delinquent support payments, nee Bection
7123.052.

- Subdivisen (b) of former Section 8903 prevented the
judgment debtor from clalming the hardship exemption if the
debt wought tu be collmcted wsm incurred "by the debtor,
his or her epoume, or his or ler family for the common
necessaries of life." This exception

to the hardship exeniption has been sliminated. Likewive, the
limitation of the hardship exempiion under former Section 690.8
to earnings received “within 30 days next preceding the date of
a withholding by the emplover under Section 682.3" has been
eliminated. Section T23.08! continues the former exception to
the hardship exemption under Section 800.6 where the
garnishment 1o on « judgment for' s debt incurred for personal
services rendered by any emploves or former amployee of the

judgment debtor,

$ ?2;.052. Exemption when order ie sarninge withbolding
grder for mupport

_ Comment. Hon T29.082 retains the substance of the ,
former iaw epplicabls to o wage garnishment for the collection of
delinquent amounts payeable for chiid or spousal support. Since
the federal Hmitations do not apgly to such a garnishment
(subdividon (b} of Section 303 of the federal Consumer Credit
Protection Act), this case was covered by the exempHon of
one-half of the judgment debtor’s earnings provided by
“subdivision (2) of former Section 890.8. Section 723.032 makes
clear that, in applylng the 80-percent-of- earnings exemption, the
amount withhe? froin the carnings of the judgment debtor
pursuant to a wage asslgnmen’; for support under Section 4701 of
the Civil Code is included in computing the Bl percent of the
Judgment debior's earnings that may be withheld. For example,
if 30 percent of the judgment debtor's earnings are withheld
pursuant to & wage assignment {or support, an additional 20
percent may be withheld pursuant to the earnings withholding
order on the writ issued for the collection of delinquent amounts
payable for child or spousal support.
Subdivision (b) makes the BO-percent-of-sarnings stundard
provided by subdivision {a} subject to the power of the court to

s
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make an order that more or less of the earnings of the judgment
debtor be withheld where the earnings withhiolding order fs on

a writ issued for the collection of delinquent amcunts paysble for

child or spousal sufpog-t. Upcn the motion of any interested
party, the court shall make an equitable division of the Judgment
debtor’s earnings between, for example, his first wife and
children and himself and his second fumnily. This continues the
substance of prior law. See Hankins v. Hankins, 32 Cal. App.2d
231, 128 P.2d 125 (1042).
For rules relating to the priority to be glven e withholding
“order for support, see Section 723.030.

§ 7183.018. Withholding order for taxes; notice and oppor-
tunity for review of lability before order issued
Comment. Section 723.07¢ des that no withholding
order for taxes may be {ssued urless the state tax Hability either
appears on the face of the texpayer's tax return or has been
rmined in an administretive proceeding in which the
taxpayer had notice and an opportunity for administrative
review, See Greene v. Franchise Tax Board, 27 Cal. App.3d 38,
103 Cal, Rptr. 483 (1072}, Howaver, no review of the taxpayer's
tux Hability is permitted in court procesdings under this chapter,
See Bection 723.082, Under subdivision (b)(2), the time
for making & raquest for review of an asssessment or deter~
mination depends on the eppropriate procedures applicable
to a particular agency.

Bubdivision (d) recogniees thet few stats tax iiebiiities

ate reduced to judgment.

§ T20.074. Agency lnsued withholding order for taxss

Comment, Sectivn T23.074 specifies the procedure to be
followed whenr the state tuxdng agency itself isues the
withholding order for taxes. In such case, no application to a
court for the order is required. Under un order issued pursuant
to Section 723.074, the smplover may be required to with-
hold the same smount as if the earnings withbolding order
were imsued &t tha behewt of & judgment creditor. See
Section 723.050. The
state taxing agmmpmddsa the employsr with withholding
tables prescribing the amount to be withheld pursuant to orders
issued under rhis section. The tables are the ones pre-
pared by the Jjudiclal Counctl purwuant to Section 723.050.
The amount datermined according to

the applicable table must be withheld by the employer unless the
order itsolf specifles a lesser amount or the amount to be
withheld is reduced purstunt to subdivision (o) of Section
723.073. As to the efiect of a wage assignment for support under
Secton 4701 of the Civil Code, see subdivision (e) of Section
723.031 and the Comment thereio. .

&
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§ 723;{”3. Notive to lazpayen reduét&m in amnount
- withheld

Comment. Section T83.075 requires service of & copy of the

ordet and a notice informinyg the employee of the effect of the
_order and the employee's right to hearings and other
remedies. See Section 7231.080 (wmanner of sarvics).
These papers o

e served on the smploysr who is required to deliver them to
the employee, C¥ Section 723104 (ordinary earnings
 withholding orders). i

The state's decermination of an exemption claim is
made fins!l under subdivision (=) because {1 under cer-
tain collection procedures of former law the taxpayer
waz not entitled to any exemption and (2) the amount
that may be withheld under 4 state lpsued withholding
order for taxes hau been significantly reduced.

SBubdivision (d) is the eave in wubetancs &z the last sentence of
" subdivision (a) of Section T83.1(4. See ihe Comment to.that
section for u discwelon of the compurable provislon.

§ 723.076. Court issuied withholding ord;a_r for taxes

" Comment. Section 783076 provides a procedure whereby
the ageticy can obiuin an order, after court haaring, that
requires the employer to withhold sll of the employee’s egrnings
in excess of the amount necestacy for the support of the taxpayer
or his family. An order may be obtalned under Section T23.078
that requires the withholding of more than the amount that the
state taxing sgency could raguire the smployer to withhold
pursuant to an order issuod by the agency itself under Secton
723.074. 'This grant of authority Is not intended 29 & directive that
such authority be used generally. ‘This extrome remedy could be
harsh in its application and shiculd be used sparingly.

Frovinion is made 1in subdivision (f) of Section
E&.D?& for & tmpgrary order di;?c&i;ns ploy ®

pmpioyer to hold any earnings of employes then ot

tharen&l:jr dua. Buck orders xhoug used only in rare and
unususl ceanes. The temporavy ordsr preveints the empioyer
from paying to the ampioyee all or a specified portion of
the employee's caraings for & limited period in order to
partait the court to act ou the stuta's application for an
sarnings withhoiding crder for taxes,

§ 723.083. Refund of employer's service charge ,
- Comment, Section 723.083 requires the state to refund the -

employer’s service churge to the smployee if the withholding
order for texes {s {ssued in error or there is no tax Hability.

7

r



§ 723.084. Warrant or notice deemed withholding

~ order for tuxes

- Commant. Secton 783,084 deals with the situstion whera jt 12
not clear whether an employer-amployee relationship exists. The
warrant, notice of lovy, or notice or order to withhold may be
lirued on the ssmunpton the taxpayer Is an independent
contractor. However, so thet the taxpayer cannot avoid the
withholding by claiming that he s an employee and that his
enruimay be withheld only pursuant to an eurnings
withho order, Section 7¢3.084 provides that the warrant,
notice, or order May reguire that it be treated as an earn
“withholding order if the taxpayer is an employss.
contsute of the formm (except for a court iesued with-
holding order for taxea) are prescvibed by the state.
Bea Section 723.08l, The form for the court issuad
withholding order for taxas is prascribed by the Judi-
‘cial Counteil. See Bection 723.120,

§ 723.100. Judicial Counclt authorized to prescribe
- prectice and procedure '

Comment. Articie ¥ cutlines generally the procedure for
issuance and review of an sarnings withhoiding order; however,
Section 72£3.100 authorizes the Judicial Council to provide by rule
for the practice and procedute in proceedings undar this
chapter. The stute tax agency prescribes the rules of procedure
for administrative hearings under Article 4 (withholding orders
for taxes). 7The Judicial Courncil saleo prescribas the
forms to be used under this chapter. Ses Secktion 723.120.
But see Bection 723,081 (forms ased in connection with
withholding orders for taxes--other than the form of &
court ifesued order--are prescribed by state).

§ 783.108. Application for issuance of eamings
withholding order

Cotument. Subdivision {a) of Section 783,102 requires a
judTnent creditor to apply for an exrnings withholding order to
the levying officer in the county where the order 15to be served.
The form prescribed by the Judicial Council must be used
for the application. BSee Section 723.120, See also Sec=-
tion 723.121 (vontentn of applicationj.
- As a preregiiiaite to epplying for the withholditg order,
the judgment creditor must kave obtained the lsuance of & writ-
of execution to the county where the order is to be served. See
Section 783.101 {place where service may be made). 'An
earnings withholding order shell be promptly issued on the ex
parte application of » judgment creditor. The-debtor may clalm .
in exemption as provided in Section 723.105, have such order
modlﬁec{ or terminated, and even recover from the creditor
amounts withheld and paid over pursuant to such order; but this -
does not affect the initfal {ssvance of the order, The earnings
withholding order will be effective only If served bofore the ime

§
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for the return of the writ under subdivision (a) of Section 883 has
, 380 Section 723.103{c).

t spectil provisions re; the issusice of a withholding

order for taxes, see Article 4 (commencing with Section 723.070).

§ 723.104. Delivery of papers to employes; employer’s
: return -
- Comment. Section TE3.104 requires the employer to deliver
to the employes & Sopy of the vrder and & notice advising the
empioyee cf the employee's rights. 'This section spplies
to all earnings withholding orders, inciuding those for
support and taxes. Sut ses Bection 723.075 for e special
provision concerning the notice to the employee in case
of a withholding crder for taxss and Section 723.076(f)
~ (temporary earninge holding order),
" i Beotiolt 23,104 dlso recuires ﬂnmlm‘m fill out anid madl
o employer's return 4o the: le e who ssrved the
satuings withholding order, {In the cese of s withhold-
ing order for taxes, the return iz usde to the state.
Sea Section 723.073.) Buch & return must be made sven
2 | the ordet i ot given effest. Ses Comment to Section
_TRORS. If the order i ot given eifect, the employer must )
indicate the reason and return the order. The form of
the return ie prescribed by tha Judiciel Council. Sae
Section 723.120. Bae aleo Section 723.126 (contents of
return; and Section 723.081 (forx of return for withhold~
ing order for tames is presciribed by state).

The last two sentences of subdivision {a) make clear
that an employer is not liasble for civil damages for
failure to glve the ewployee the notice coucerning the
empioyee's rights, The _

*  section doms not prechude the Labor Commissioner frums taking

sction under the Cude if the employar consistently fails to

give  employwes the notice reguired under

subdivision {a). Moreover, althougl: the sraplover s not civilly

lisble, the swployer may be subjeet toc punishment for contempt. Thie
would be appropriate wherz the employer fails to give the

employee notice out of matice or willful neglect but would not

be np&e'bprilte where the emplover merely inadvertently fatls to

give the notice.

- § 722,108, Judgment debtor’s claim of exemption

~ Comment. Section 723.105 outiines generally the procedure
for tha hearing of & judgment debtor’s claime for the exemption under
Section 783,081, Section 680.80 fs not applicabls.
A judgment debtor ie not limited as tc the time within
which a claim of exemption must be made. However, unless
there has been a4 material change iz the debtor's income or
nieeds, an exesmption may be cluimed only once during the period
the order is in effect. See
subdivision (1). A smilar Hmitation spplies to a judgment
creditor; if a withholding order is terminated by the court, the

G



judéﬁment creditor raay not appég for the issusnce of nn earnings
withhelding order directod to the same employer for the same
debtor for 130 daye following the dste of gervice of a prior
terminated order or 80 days after the date of termination,
- whichever is later, usless the court orders otherwise or there i

s material change in circumstances. See subdiviston (h).

A claim of exemption 9 made by the debtor by Rling an

original and sne copy of the claim of exeaption sand & finan-
- cial statement. Subdivision (h). The form of thase docu-
; ments i3 prescribed by the Judicial Council.  Hee Section
723,120, See also Ssctions 723,123 end 723.124 {contents of
. documents). Upon receipt of these documents,

the levylng officer i required to send the coples of the
application and financial statement to the creditor, together with

a niotice of the claim of exemnption which advises the creditor of
the affect of the claim. See subdivision {c). _

The judgment creditor who contests the claim of exemption
must file & notive of oppositon within 10 days. Subdivision {d}.

If no notice of opposition is fled, the levying officer serves on the
employer & notice terminating the order or, if the claim of
exemption lists ant amount the judgment debtor believes should

be withheld pursusnt to the order {see Section 723.123), the
levying officer serves on the employer & modified order in the
amount indicated in the clairs of exemption. Subdivision (e).
Setvice of the notice of terminntion or modified order is to be
made on the person, and at the address, indicuted in the
employer's teturn, See Sections 723101 {c) and 723,128(b) (8). If
the judgment creditor’s notlee of opposition {s filed within 10
days, the levying offlcer files the documents with the court clerk
who sots the matter for hearing and notifies both partes.
Subdivisilon (f). The form of the notice of oppomition is
prescribed by the Judicilal Council. BSee Section 723.120.
Bee aluo Bection 723,128 (contents of notice).

After henring, the court may order that the
withholding order be mudified or even termingted. The date

fixed for termuination of the vrder mnwecede the date of the
 hesring. Bes subdivision (g). court may order thet smounts

withheld in excese of the amount determined to bas proper be
" paid fo the fudgment debtor. See subdivision (g} Where the date
of termination {3 made retroacve, an employer may have
already withheld and puid over pursuant to the earnings
withholding order prior to receipt of notice of terinination.
Subdivision (o) of Sertion 723.022 mukes clear that the employer
{s not Hable to the debtor for such amounts, and subdivision (1)
of Section 723.108 uuthorizes the debtor to recover such amounts
from the levying officer or, if paid to the creditor, from the
creditor. Where amounts have been withheld but not yet paid
over to the levying officer, the emaployer is required to pay those
amounts to the employeedutgment debtor. See subdivision (1),
Subdivision (1) continues the rule that an appeal may be taken
from the court's order aliowing or denying the claim of
" exempton in whole or in egart. See Section 690.830(m). However,
 the rule formerly provided by the last sentence of subdivision (j)

of Section 9050 thet an appeal by the judgment creditor



prevented the release of the withheld sarnings of the judgmen
debtor is not vontinued. Under subdivision () of Section 723, 105
untl such time as tho order m l’ngurtermimtingthe
withhni order is set nside or modified, the order
exemption inwholeor{npnﬂug!ven the
ume as if lhe @) had not been taken
Bubdivision (h} makes cisar that this nection duan not
apply to sxemption ¢leims made where a withholding order
for txxes has been served purasuant o Article 4 {(commenc-
ing with Bection 723.070)., Ssa Section 723.075., Nor does
this saction apply to & withholding ordar for support.
The exemption in the cdse of such an order is determined

. under Section 723.052 whick apacifia: the procedure for
E cllimins the sxemption.

$ 723.180. Judicial Councll to preseribe forms

Comment, Secton 723.120 requires the Judicial Council to
the forms necessary for the purposes of this chapter.
uﬂombumm ré!;a izglogﬂm to:;t wnt:iinad in the
t Vi complete authority tosdopt
Euﬂnthefmmmnecemrywdwwqm addttional
information in the forms or may omit information frotn the forms
that it determiines is untiecessary. See also Section 723.081 (Forms
in connection with withholding ordet for taxes). 1f the
Judicial Council preecribes forme and other papers in
languages other than English, the levying cfficer should
tse such forns whetre approprists. See alsoc the last sen-
tence of tha Comment to SBsction 723.150.

Q‘ 723,181, Appllestion for earnings withholdin; ordur

Comment,
The actual form for the ni:gicstiun Is pmcﬂbad by the Judieial
Council. See Section T2} |

¢ 783132, Notioe to employee

Comment. The actusl forma for the notice to the employes is
prescribed by the Judiclal Councll. Sse Section 783.180,  For
the notice to the smpioysa it the csae of & with-

" holding ordsr For taxes, see Ssction 723,073, BHee
 slso Bection 723.076{f) {temporary esranings hold-
- ing ordet).

| 4§ 783,123, Form of claim of exemption

Comment. The sctual furm for the cinim of exemp~
tion is preseribed by the Judicial Council. BSee Bec-
tion 723.120. The “present mailins address' way or
may not be the judgment debior's residence addrase.

//



§ 793.184. Judgment debtor's finanolal statement

- Comenent, |
* The actual form for the financial statement is prescribed
b)_r tha Judicial Cuun;:ﬂ. See Section 723.120. ' SRR

§ 792,198, Employers return

* Comment. Section 723.128 spocifies the information to be
included in the employet’s retutn. The form for the return I
prescribed by the Judicial Counstl, See Section 783.120, But sse

[ Section 723.0B1 (forms in connaction with withholding
orders for texes prascribed by mtate). _

| ¢ 793.128. Judgment creditor’s noties of opposition
" Comment. Section 723.188 specifies the Information to be ~
included in the judgment creditor's notice of sition to the
claim of exemption. The form s prescribéd by the Judicial
Counvcil. Ses Section 783.120,

§ 723.129. Availability of Fforms

Coupent., Bection 723.129 {mplements the last san~
tence of subdivision (d} of Section 723,122, D

§ 793150, Rules

Comment. Section 723,120 requitss that rules be adopted for
the administration of this chapter. Such rules include specific
requirements regarding the treatment of varlous forms of
prepaid and deferred earnings such es, but not Hmited to,
commissions, bonuses, retroactive pay incresses, vacation
benefits, prepald earnings, advances, and draw account
payments, Such rules should be*consistent with federal
requirements under the Consumer Credit Protection Act of
1968. Sem Haction 723.1351l. The rules may also pre-
scribe the circumstances under which forme in languages
other than English wey or must be used. :

§ 98750 (added). Fee under Employees' Eamnings
Protection Law |
Comment. Sscton 28780 provides for a one-time fee of 48,30
for?erfommeoftha officer’s duties under the
Employses’ Earnings Protaction Law, Code of Clivil Procedure
Sections 723.010-783.154. o
OPERATIVE DATE

' Cemment, The operative dnte of this sct {s delayed until
January 1, 1979, to allow suffivient time for scate and local public D
officials and the public to beoome funtiisr with the new law and
te develop the necesary formu and procedures.

;)
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PROPOBED LEGISLATION

" 'l‘ha Commission’s  recommendations - would  be
qﬂeem bytheemhnentofﬂufoﬂoﬁngmum

add Chepter 45 (comm Seckion 723.010) to
Y nf%k::tiof(mdto &cﬁmmmdm)ﬁof
the Code of Cl vnfprooedura to add Secticn 28750 to the
Government Code, amend Section. 300 of the Labor
Code, and to- Section 11480 of the Welfare and
Ingtitutions relating to wage garnishment.

mmﬁmmtad'mnhdomctuﬁﬂom

| 'conm OF CIVIL PROCEDURE
:! m (tuhnloll lmondmont)

SECTION 1. Section 682 of the Code of Civil
Procedure is amended to read: -

“'882. ‘The writ of execution must beissued In thie name
of the people, sealed with the seal of the court, and
subscribed by the cletk or judge, and be directed to the
sheriff, constable, or marshal, and it must inteiligibly
refer to the judgment, stating the court, the county, and

. _in_municipal and justice courts, the judiclal district,

where the judgment s entered, and if {t be for money, the
atmount thereof, and the amount actually due thereon,
and if made pnynhle in a specified kind of inoney or
currency, as provided in Section 667, the execution must
rlso state the kind of money or ctirrency in which the
judgment it payable, and must require the officer to
whorm it is directed *o proceed substantially as follows:
1. I1f it be against the property of the judgment debtor,
{t must require such officer to satisfy the judgment, with

" interest, out of the personal mett of suc dehtor,

iF it is egaimﬁ the carnings of - sitels Joyy shall
be made in aeserdunce with Beeheit. 6883; and ff
* sufficient personal property cannot be found, then out of
his real property; ot if the judgment be a Hen upon real
property, then out of the real praperty belonging to him
on the day when the abstruct of judgment was filed ns ~
-provided in Section 674 of this code, or at any time

-7 thereafter,

2. IFit be against redlor pf-rsonal prape ty in the hands

- of the personal representatives, heirs, devisees, legatees,

tenants, or trustees, it must retjuire such ofAcer to satisfy

~ the judgment, with interest, out of such property.
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&I it be Dysued on a judgment made payable in a
' ;_mﬁed kind ‘of rhorey or currency, as provided In
- Bction BET, it must dlso require such ofticer to satisfy the
" sime in the kind of money or currency in which the
Judgment is made payable, and such officer must refuse
payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment
debtor, he must refuse payment from any purchaser at
such sale in any other kind of money or curtency than
that specified in the execution. Any such officer
collecting money or currency in the manner required by
this chapter, must pay to the plaintiff or party entitled to
recover the same, the same kind of money or currency

recefved by him, and in case of neglect or refusal to do

30, he shall be liuble on his official bond to the judgment
-greditor in three times the amount of the money so
‘colletted. '

© 47 1 1t be for the delivery of the possexston of real or
‘personal property, it must réquire such officer to deliver
the possession of the same, describing it, to the part
‘entitled thereto, and may at the same time reguire suc
‘officer to satisfy any cost, damages, rents, or profits
retovered by the same judgment, out of the ‘personal
property of the ﬁerson against whom it was rendered,
. -and the value of the property for which theﬂudgmentwas
. rendered to be specified therein if o delivery thereof
. ‘eitinot be had; and if sufficlent personal property cannot

be found, then out of the real property, us provided_ln the

first subdivision of this section.

§ 6323 (repealed). Wage gamishment procedure

- SEC. 2. Section 882.3 of the Code of Civil Procedure

) .i!'r,-*et:wamlail_‘-‘,r Uhenever the low of exer e
"~ the enrnings of & judgment deblon the served
oot i the b rom easmimgs e o shercnises doe
eeifl - " or bhes ve
b0 the sheniil; sonstable or masshal whe served the weit:
$ such peroon shull full to puy ench wmeount to the shenifh

: or murshiul; the judgment ereditor

; m&&p@mmnﬁmﬁmbmm
. dhe officer: Bueh relense shall be lasued by the
lovying ofiect in any of the following casesr

& -
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and mmeke roburn on collestion iereont
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i 683 (mended} Return of writ of axeeution
SEC, 3. Section 683 of the Code of Civil Procedure is

" amended to read:

683. (2) The cxecution may be made returnable, at
any time not less than 10 tor mote than 80 days after its
receipt by the cfficer to whom it is directed, e 4f the

' mn%mmam

judgment
upon-the termination of the levy of énd{:oﬁdod
. n-Beeklon 880\, to the court {n which the judgment {s

- entered, When the execution is returned, the clerk must

attach it to the judgment roll, or thejudge must maeke the
pruper entry in the docket.

T~




.- (B} If an execution is returned unsatisfied, another

_ mﬂ be afterward issued within the dme specified in this
. @ : 8. S :

. (e} IF property either personal ot real be levied upon

. under such, writ of execution but the sale thereunder be

" postponed .beyond or not held within the return date-

- afteritis ﬁecaived by the officer to whom it was deliversd

* and which has been returned to the clerk of the court in

which the f‘udgmeut {s. entered, upon reguest of the

person In whose favor the writ runs the gourt may direct

. the clerk to.redeliver said execution to the officer to

whom it was directed in order to permit the officer to

. make an alias return of the proceedings of the sale.or levy

thereon as in the case of un original return of execution.

. (d) Whenever a writ of execution issued against real

_property containing a dwelling house has been returned,

proof that notice required by Section 682b has been

served shall be indicated on the writ, or separately and
attached to the writ. e .

'9’) If an earnings withholding order has been issued

and served upon the employer as provided inf Chapter 2.5

(commencing with Section 723.010) prior to the tine the

wrlt o{ execution is made returnable under subdivision

() M exegution fs returnable s provided in Section

90.8.0f the Code qﬁﬂlkﬂ:i’:qntdnm

Wi
e
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for his or her personal servicer rendered at any Hime within 30 days
next preceding the date of a withholding by the employer under
Section 682.3 | be exempt from execution without filing a claim
for emrﬂcm s provided in Section £90.50. '

(b) All e s of the debtor received for his or her personal
services rendered at aniy time within 30 days next preceding the date
of & withholding l:;r the employer under Sectfon 882.3, If necessary

for the use of the debtor ot the debtor’s family residing it this state
and supported in whole or in patt by the debtor, unless the debts are:

{1} Incurred by the debtor, his or her spouse, or his or her family

e common necessaries of life. :

(®) Incurred for personal services rendered by any employee or
former employee of the debtor. o

(¢} The court shall determine the priority and divislon of
payment among all of the creditors of & debtor who have levied an
m“?;télon upon notiexempt sarnings upont such basis s is just and
oy .. _ o

. {d) Any creditor, upon motion, shall be entitled to a hearing in the
court in which the action is pending or from which the writ {ssued
for the purpose of determining the priority and division of payment

Lt WA .. 2o AUt areate.. ] Hoaiceid L.
statute of the United States, of the earnings of the debtor received
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§ 690.30 (technical amendment)

SEC. 5. Secticn 690.50 of the Code of Civil Procedure
is amended to read:

690.50. {(a) If the property mentioned In Section 890.1 to 890.29,
inclusive, shall be levied upen under writ of execution, the judgment
debtor (herein referred to as “the debtor™), in order to avail himself
of his exemnption rights gs tv such property, shall within 20 days, In
the case of real property described in Section 690.235, and 10 days,

‘in the case of all othet ﬁm rty, from the date such property wus
levied upon deliver to the levying efficer an affidavit of himself or
his agent, together with 4 copy thereof, alleging that the property
levied upon, tdentifying it, 15 exempt, specifying the section or
sections of this code on which he relies for his claim to exemption,
and all Facts necessary to support his ciaim, and also stating therein
his address within thiy state for the purpose of permitting service by
mail upon him of the counterafftdavit and any notlce of the motion
hereln provided.

-upor-consists-of-the-carnings-of n-judgment-deblor—cuch-dute-that-
-earpings-are-withheld from-thejudgment-doblorshall be-deemed-to—

-betho-date such-ecarningrwore levied upon-Ajudgment-debtorshull-

Jave-the-right-to-file-aseparntesinim-of exempiion-each-time thel-
-a-withholding-af-earnings-oecurs_provided that-H-a-prior elatm-of-
-exemprion—hus-been-adivdicsted-under—the-same-levy—thet-each-

(b} Forthwith upon receiving ‘he affidavit of exemption, the
]evying officer shall serve upon the person in whose favor the writ
runs (herein referred to ar “the creditor”), either personally or by
mail, a copy of the affidavit of exemption, together with a writing,
signed by the levying officer, stating that the claim to exempton has
been received and that the officer will release the property unless he
receives from the creditor a counteraffidavit within 10 days after

~service of such writing, In the case of rea! property described in
Section 890.233, and within five days after service of such writing, in
all other cases. :

(e} IF the creditor d=sires to contest the cliim to exemption, he
shall, within such period‘ of 10 days, in the case of real property
described in Section 890.235, and five daysy, i all other cases, file with
the levying officer a counteraffidavit alleging that the property is not
exempt within the meaning of the section or sections of this code

relied upon, or if the claim to exemption be based on Sections Section

'690.2, 690.3,

or 630.4, o §30edy alleging that the value of the property claimed

to be exempt 15 in excess of the valuz stated in the applicable section
or sections, together with ptoof cof service of a copy of such
counteraffidavit upon the debtor.

(d) 1f no such counteraffiduvi®, with such proof of service, is so
filed with the levying officer within the time allowed, the officer shall
forthwith release the property.

-9 -~



{¢) 1f such counterafiidavil, with such proof of service, Is yo Aled,
either the creditor or the debtaor shall be entitled to a hearing in the
court in: which the action is pending os {rutm which the writ issued
for the purpose of determining the claim to exemptionythe-priosity

WWM ' . ' or the
value of the property claimed to be exempt. Such hearing shall be

g:nnted by the court upon motion of either party made within five

y? after the counteraffidavit is filed with the levying officer, and
such hearing must be had within 15 days from the date of the making
of such motion unless continued by the court for good cause. The
party making the motion for hearing shall give not less than five dayy’
notice in writing of such heatring to the levying officer and to the
other party, and specify therein that the hearing is for the purpose
of determining the claim to exemption, The notlee may be of motion
- or of hearing and upon the fillng of the notice with the clerk of the
court, the motion is deemed made. .

(f} If neither party makes such motion within the time ullowed,
ot if the levying officer shelt hot have bren served with 4 copy of the
notice of hearing within 10 days after the filing of the
counteraffidavit, the levying officer shaill forthwith release the
property to the debtor. .

(g} Atany time while the proceedings are pending, upor motion
of either patty ot upon its own motion, the court tuy (1) order the
sule of any perishable property held by such officer and direct
dlrg)usitiun of the proceeds of such sale, and (2) make such other
orders as may be proper under the particular circumstances of the
case. Any orders so mede may be inodiRed or vacated by the court
or judge granting the same, ot by the court in which the proceedings
are pending, at any Hme during the pendency of the proceedings,
upon such terms ay may be just. _

(h) The levying officer in ali cases shail retain physical pessession
of the property levied upon if it §s capable of physical possession, or
in the case of praf)ert}' not capable of physical possession, the levy
shall remain in full force und effect, pending the final determination
of the claim to exempiion. However, no sale under execution shall
he had prior to such final determination unless un order of the court
hearing the ciaim for exemption shall so provide.

{I} At sucn hearing, the party claiming the exemption shall huve
the burden of proof. The affidavits and counteraffidavits shall be filed
by the levying officer with the court and shall constitute the

 pleadings, subject to the power of the court to permit an amendment
In the interests of justice. The affidavit of exempton shall be deemed
controverted by the counteraffidavit and both shall be received in
evidence. Nothing herein shall be construed to deprive anyone of the
right to a jury trial in any cuse where, by the Constitution, such right
is glven, but a jury irial way be waived in any such cuse in like
manner &3 (o the trial of an action. No fndings shall be required in
a proceeding under this section. When the hearing is before the
court sitting without a fury, and no evidence other thun the uffidavit
snd counteraffidavit is offered, the court, if satisfied that sufficient
facts are shown thereby, may make its determination thereon.
Otherwise, it shall order the hearing continued for the production of
other evidence, oral or documentary, or the filing of other uffidavits
and counteraffidavits. At the coticlusion of the henring. the court
shall give judgment dotermining whether the claim to exemption
shall be allowed or not, in whole or tn part,

~ I~



determining-the-priority-orivivon—of-prament-hebweenore—ae
rorc-ereditors-om-nonesempi-enrning-under-the-provisons—oalb.

Seellon-8008- which judgiment shall be determinative as to the right
of the creditor to have the property taken and held by the officer or
to subject the property to peyment or other satisfuction of his
judgment. In ach judgment the court shall make ull proper orders
for the disposition of such property or the proceeds thereof,

() A copy of uny judgment entered in the trial court shail be
forthwith tranumnitted by the clerk to the levying officer in order to
permit such officer to either release the property attached or to
continue to hold it to sell it, in accordence with the provistons of the
writ previcusly delivered to him. Such officer, unless an sppeal from
the judgment is waived, or the judgment has otherwise become final,
shall continue to bold such property under attachment or execution,

continuing the sule of any property held under execution until such
Judgment becomes Anal. Mm—*&w
Seskion—800-8-is-sliowed—by-such—judgment—the—deblor—shull-ise-

_(k} When any docurnents required hereunder are served by mall,
the provisions of thia code relating to service by mall shall be
applicable thereto, '

{1) Whenever the time allowed for an act to be done hereunder
{s extended by the court, written notice thereof shall be given
promptly to the opposing party, unless such notice be walved, and
to the levying officer. '

(m} An appeal Hes from any judgment under this section. Such
appeal shall be taken in the manner provided for appeals in the court

in which the proceeding is had.

§ 710 (technical amendment)

- SEC. 6. Section 710 of the Code of Civil Procedure Is
amended to read: | ,

710. (a) Whenever a judgment for the payment of
money is rendered by any court of this state against &
defendant to whom money is owing and unpaid by this
state or by any county, city and county, city or
municipality, quasi-municipality, district or public
corporation, the judgment creditor may file a duly
suthenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing and unpaid thereon snd that he desires to
avail himself of the provisions of this section in the
marnner as follows:

1. If such money i owing and unpaid by this state to
such judgment debtor, said judgment creditor shall file
sald abstract or transeript and affidavit with the state
department, board, office or commission owing such
money to said judgment debtor prior to the time such

-1/~




state department, board, office or commission presents
the claim of such judgment debtor therefor to tﬁe State
Controller. Said state department, board, office or
commission in presenting such. claim of such judgment
debtor to sald State Controller shall note thereunder the
fact of the filing of such abstract or transeript and
affidavit and state the amount unpaid on said judgment
as shown by said affidavit and shail also note any amounts
advanced to the judgment debtor by, or which the
judgment debtor owes to, the State of California by
reason of advances for expenses or for any other purpose.
Thereupon the State Controller, to discharge such claim
of such judgment debtor, shall pay into the court which
issued such abstract or transcript by his warrant or check
payable to said court the whele or such portion of the
amotnt due such judgment debtor on such claim, after
deducting from such claim an amount sufficient to
reimburse the state depariment, board, office or
commission for any amounts advanced to said judgment
debtor or by him owed to the State of California, as will
satisfy in full or to the greatest extent the amount unpaid
on said judgment and the balance thereof, if any, to the
judgment debtor.

2. If such money is owing and unpatd to such judgment
debtor by any county, city and county, city or
municipality, quasi-thunicipality, district or public
corporation, said judgment creditor shall file said abstract
or transcript and affidavit with the auditor of such
county, city and county, city or ndnicipality,
“quasi-municipality, district or public corporation (and in
case there be no auditor then with the official whose duty
corresponds to that of auditor). Thereupon said auditor
{or other official) to discharge such claim of such

judﬁment debtor shall pay into the court which issued
such abstract or transcript by his warrant or check
payable to said court the whole or such portion of the
amount due on such claim of such judgment debtor as
will satisfy in full or to the greatest extent the amount
unpaid on sald judgment and the balance thereof, if any,
to the judgment debtor.

+ {b) - The judgment ereditor upon filing such abstract or
transcript and affidavit shall pay a fee of

six dollars (36) to the person or agency with whom the
same is filed.

{c} Whenever s court receives any money hereunder,

it shall pay as much thereof as is not exempt from
execution under this code to the judgment creditor and

—fod -
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the balance thereof, if any, to the judgment debtor. The

rocedure for determining the claim of exempticn shall

overned by the procedure set forth in Section 690.50

of this code, and the court rendering the judgment shall

be considered the levying officer for the purpose of that
section.

{d) In the event the moneys owing to a judgment
debtor by any governmental agency mentioned in this
section are owing by reason of an award made in a
condemnation proceeding brought by the governmental
agency, such governmental agency may pay the amount
o% the award to the clerk of the court in which such
condemnation proceeding was tried, and shall file
therewith the abstract or transcript of judgment and the
affidavit flled with it by the ludgment creditor. Such
payment into court shall constitute payment of the
condemnation award within the meaning of Section
1268.010. Upon such payment into court and the filing
with the county clerE of such abstract ér transcript of
judgment and affidavit, the county clerk shall notify by
mail, through their attorneys, if any, all parties interested
in sald award of the time and place at which the court
which tried the condemnation proceeding will
determine the conflicting claims to sald award. At said
time and piace the court shall make such determination
and order the distribution of the money held by the
county clerk In accordance therewith.

(e) The judgment creditor may state in the affidavit
any fact or facts tending to establish the identity of the
judgment debtor. No public officer or employee shail be
liable for failure to perform any duty imposed by this

section unless sufficient information is furnished by the -

abstract or transcript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers and records
on file in the office in which he works. The word 'office”
as used herein does not fnclude any branch or
subordinate office located in a different city.

() Nothing in this section shalt authorize the filing of
any abstract or transcript and affidavit against any
overpayment of tax, penalty or interest, or interest

allowable with respect to such overpayment, under Part -

10 (commencing with Section 17001) or Part 11
{commencing with Section 23001) of Division 2 of the
Revenue and Taxation Code. :

(g) Any fees received by a state agency under this
section shall be deposited to the credit of the fund from

~/3-



- which payments were, or would be, made on account of
a garnishment under this section.

(h) This section shall not be construed to authorize the
withholding of earnings of a public officer or employee.
Except aa otherwise expresaly provided by law, the earnings
of a public officer or employee may be withheld for payment
of & judgment only pursuant to Seetten 688r3 Chapter 2.5
(comnencing with Section 723.010) .

| cnmm ¢5. EMPLOYEES EARNINGS
PROTECTION LAW

SEC. 7. Chapter 25 {commencing with Section
723.010) is udded to Title 9 of Part 2 of the Code of Civil
Procedure, to read:

CHAPTER 2.5. EMPLOYEES FKARNINGS PROTECTION
LAW

Article 1. Short Title; Definitions

§ 723.010. Short title

793.010. This chapter shall be known and 1 may be
cited as the "Employees’ Earnings Protection Low.’

§ 723.011. Definitions

723.011. As used in this chapter:

(a} “"Earnings” means compensation pflyable by an
employer to an employee for personal services
performed by such employee, whether denominated as
wages, salary, commission, bonus, ot otherwise.

(b) "Employee” means g public officer and any
individual who performs services subject to the right of the
smployer to control both what shall be done and how it mhall
be done.

(e} “Employer” means a person for whom an
individual performs services as an employee.

{d) “Judgment creditor,” as applied to the state,
means the specific statc agency seeking to collect a
}udgment or tax Hability.

“Judgment debtor” includes a person from whom
the state is seeking to coilect a tax liability under Article
4 (commencing with Section 723.070), whether or not a
jud ment has been obtained on such tax liability.

(f) “Person” includes an individual, a corporation, a
partnership or other unincorporated associntion, and a
public entity.

/Y~
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Article 2. General Provisions

§ 723.020. Exclusive procedure for withholding earnings

723,020. Except as provided in Section 4701 of the
Civil Code, the earnings of an employee shall not be
reguired to be withheld by an employer for payment of
a debt by means of any judicial procedure other than
pursuant to this chapter,

§ 723.021. Levy made by eamnings withhdiding order

723.021. Notwithstatiding Section 688, - a levy of
execulion upon the earnings of an employee shall be
made by service of an earnings withholding order upon
the employer in sccordance with this chapter.

§ 723,022, Employer’s duty to withhoid; withholding
- period :

723.022. (a) As used in this section, *withholding
. petiod” meaus the period which commences on the 10th
- day after service of an earnings withholding order upon
the employer and which continues until: the earlest of
the foliowing dates:

(1} The 130th day after the order was served.

(2) The date the employer has withheld the full
amount specified in the order. ,

(3) The date of termination specified in a court order"
served on the employer. ‘ N

(4) The date of termminakion specified in a notice of
termination served on the employer by the levying
officer. :

{b) Except as otherwise provided by statute, an
employer shall withhold the amounts required by an
earnings withholding order from all earnings of the
employee payable for any pay period of such employee
which ends during the withholding period.

(c) An employer is not liable for any amounts
withheld and paid over to the levying officer pursuant to
an earnings withholding order prior to service upon the
employer pursuant to paragraph (3) or {4) of subdivision

(a). .



§ 723.023. Ptiarity\ of orders geuerally

723.023. Fxcept as otherwise provided in this chapter:

{a) An employer shall comply with the first earnings
withholding order served upon the employer.

(b} If the employer i5 served with two or more

" sarnings withholding orders on the sama day, ths employer shail
comply with the order issued pursuunt to the judgment
first entered. If two or more orders served on the same
day are based on judgments entered upon the same day,
the employer shall comply with whichever one of such
orders the smploysr selects.

{¢) If an earnings withholding order is served durin
the period that an employer is required to comply wit
another earhings withholding order for the same
judgment debtor, the subsequent order is ineffective and
the employer shall not withhold earnings pursuant to the
subsequent order.

§ 723.024. Employer's service charge for withholding

723.024. Each time an employer makes a deduction
from an employee’s earnings pursuant to an earnings
withhoiding order, the employer may make an additional
deduction of one dollar ($1) and retain it as & charge
for the employer's services in complying with the earn-
ings withholding order. The aggregate of such charges
withheld from the wages of the etiployee shall not ex-
ceed five dollaxs (85} per month.

§ 723.025. Payment to levying officer

723.025. {a) Except as provided in subdivision (bt),
the gmount reguired to be withheld
pursuant to an earnings withholding order shall be paid
monthly to the levying officer not later than the 15th day
of each month, The initial monthly payment shall include
all amounts required to be withheld from the earnings of

the employee during the preceding calendar month up
to the close of the employee's pay period ending closest
to the last day of that month, and thereafter each monthly
payment shall include amounts withheld from the
- employee’s earnings for services rendered in the interim
g{) to the close of the employee’s pay period ending
osest to the last day of the preceding calendar month.

(b) The employer may elect to pey the amounts with-
held to the levying officer more freguently then monthly.
If the employer so electa, payment of the amount withheld
from the employee’s earninge for each pay period shall be
made not later than 10 days after the close of the pay
period.

7
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§ 723.026. Levying officer’s duty to pay aver amounts
recnived and make return on writ

723.028. (ag The levying officer shall receive and
account for all amounts received pursuant to Section
723,025 and shall pay sach amount so received over to the
person entitled thereto within 15 days after its receipt.

(b) Where an earnings withholding order has been
served Erior to the time the writ of execution is made
returttable under subdivislon {a) of Section 883, ihe
levying officer may, in the levying officer's discretion, return
the writ of execution at either of the following times:

7 (1) The writ of execution may be returned ~
‘after the earnings withholding order terminates and the
amount withheld by the employer has been paid over to
the levying officer. '

(2) The writ of oxecution may be raturned
at a time earlier than the Hime specified in paragraph (1).

In such case, the i{ssuance of the earnings withholding
order and the date of its service on the employer shall be
indicated on the writ, or separately and attached thereto,

. anda sup‘plemental return on the earnings withholding
order shall be made at the time provided in paragraph
(1) in the same manner as the writ was returned.

(c) Nothing in subdivision {b) extends the time within
which a levy may be made under the writ of exscution
i)um:iant to which the earnings withholding order was
ssued.

§ 723.027, Creditor required to notify levying officer
when judgment satisfied; notiog of termination

723.027. If the judgment pursuant to which the
earnings withholding order is {ssued i3 satisfled before the
order otherwise terminates pursuant to Section 723.022,
the judgment creditor shall promptly notify the levying
officer who shall promptly terminate the order by
serving a notice of termination on the employer.

§ 723.098. Withholding order for costs and interest

723.028. Subject to Section 723.107, after the amount
stated as owing in the earnings withholding order is paid,
the judgment creditor may apply for issuance of ancther
earnings withholding order covering costs and interest
that may have accrued since application for the prior
order. An earnings withholding order for costs end
interest shall be considered & garnishment for pay~-
ment of the mame judgment.

/7~



§ 723.099. Lien crested by service of sarnings
. withholding order

723.028. Service of an earnings withholding order
- creates a 1len upon the zarnings of the judgment debtor
in the amount required to be withheld pursuant to such
order. Buch lien continues for a
. period of ohe year from the date such earnings became

- payable. |

§ 723.030. Withholding order for support

783.030. (a} A "withholding order for support” is an
earnings withholding order on a writ of execution issued
to collect delinquent amounts paysble under a judgment for
the support of & child, or spouse or formsr spouse, of the
judgment debtor. A withholding order for support shall
be denoted as such on its face. . |

{b} Notwithstanding any other provision of this
chapter: -

(1) An employer shall continue to withhold pursuant
to a withholding order for support until the earliest of the
dates specified in paragraphs (2), (3), or (4) of
subdivision {a) of Section 723.022, escept that a
withholding otder Ffor support shall automatically
terminate one year after the employment of the
employee by the employer terminates. ‘

&} A withholding order for support has
priority over any other eamin%s withholding order. An
emplg:{ver uﬁon whom a withholding order for support is
served shall withhold and pay over earnings of the
employee pursuant to such order notwithstanding the
requirements of another earnings withholding order.

(3) Subject to paragraph (2) and to Article 3
(cornmencing with Section 723.050), an employer shall
withhold earnings pursuant to both s withholding order
for support and another earnings withholding order
simultaneously.

§ 723.031. Effect of wage assignment for subport

723.031. (a) Nothing in this chapter affects an order .
made pursuart to Section 4701 of the Civil Code.

(b) An order made pursuant to Section 4701 of the
- Civil Code shall be given priority over any earnings
. withholding order as provided in that section. An
cmployer upon whom an order made pursuant to Section
4701 is served shall withhold and pay over the earnings of
the employee pursuant to such order notwithstanding
the requirements of any earnings withholding order.

)P -
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When an employer im required to cease withholding
earnings pursuant to an eatnings withholding
order, the employer mhail notify the levying officer
who served the eernings withholding order
that a supervening wage essignment for support is

in effect.

~ {c} Subject to subdivisions (b), {d), and (e), an
employer shall withhold earnings of an. employee

- pursuant to both an order made under Section 4701 of the
Civil Code and an earnings withholding order.

{d) The employer shall withhold pursuant to an
earnings withholding order only to the extent that the
sum of the amount withheld pursuant to the order made
under Section 4701 of the Civil Code and the amount
withheld pursuant to the earnings withholding order
does not exceed the amount that may be withhelg under
Article 3 (commencing with Section 723.050).

(e) The employer shall withhold pursuant to an
earnings withholding order for taxes only to the extent
that the sum of the amount withheld pursuant to the
order made under Section 4701 of the Civil Code and the
amount withheld pursuant to the earnings withholding
order for taxes does not exceed the amount that may be
withheld under Article 4 (commencing with Scction
793.070). ‘

Articie 3. Restrictions on Earnings Withholding

& 723.050. Standard exemption

723.050. {a} As used in this section, “available
earnings” for any workweek means the earnings of the
judgment debtor for thut workweek less the sum of all the
following: ' ,

{1} The amount that would be withheld for federal
personal income taxes from the sarne amount of earnings
of a single person who claims no exemptions.

(2) The amount that would be withheld for federal
social security taxes from the sume amount of earnings if
earned during the first weck of a calendar year by a
person subject to withholding for that tax.

{3) The amount that would be withheld for worker
contributions to the Unemployment Compensation
Disubility  Fund under Sections 984 adnd 985 of the
Unemployment Insurance Code from the same amount
of earnings if earned during the first week of a calendnr
year by a person subject to withholding for that purpose.

- (4) The. amount that would be withheld for state
personal income taxes from the same amount of earnings
of a single person who claims no exemptions.
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(B) An amount equal to 30 times the federal minimum
hourly wage prescribed by Section 6(a) (1) of the Fair

" " Labor Standards Act of 1838 in effect at the time the

earnings are payable.
(b} Excapt as otherwise provided in this chapter, the
~ amount of the earnings of a judpment debtor in any
workwesk required to be withheld pursuant to this
thapter shall be computed as provided in this subdivision.
Where the available earnings of the judgment debtor for
the workweek are less than ten doliars ($10), nothing
shall be withheld. If the available earnings of the
judgment debtor for the workweck are at least ten dollars
($10) but not more than forty-five dollars ($45), 50
percent of the available earnings shall be withheld.
Where the available earnings of the judgment debtor for
the workweek are greater than forty-five dollars ($43),
twenty-three dollars ($23) plus 25 percent of the
availuble earnings in excess of forty-flve dollars ($45)
shall be withiheld. Where the aveiluble earnings of the
judgment debtor for the workweek are ten dollars ($10)
or more, if the amount comptited under this subdivision
is not & multiple of one dollar (31}, fractional amounts less
than one-half dollar ($0.50) shall be disregarded and
fractional amounts of one-half dollat ($0.50) or more shall
be rounded upward to the next higher whole dollar.
{¢) The jugir:ial Council shall prescribe by rule the
mathod of computing the amount to be withheld under this ssction :
case of earnings for any pay period other than a week,
which method shall be subsmntiallg equivalent in effect
to that prescribed in subdivision (b).
(d) The Judicial Council shall prepare withholding
tables for determining the amounts to be withheld under
this section from the earnings of emplioyees for repre-
sentative pay perivds, which amounts shall be substan-
tially equivalent to those comput.d under subdivisions
() and (). The tables may prescribe the amounts to be
withheld according to reasonable earninge brackets. Not-
_withetanding subdivisions (b) and (c), the tables
prepared by the Judicia]l Council pursuant to this
subdivision shall be used to determine the amount to be
withheld under this ssction in all cases where the tables pernit

computation of the amount to be withheld.
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§ 722.051. Additional stuounts necessary for support
sxempt
723.051. Except as provided in Section 723.052 and in
Article 4 {commencing with Section 723.070), the portion
of the judgment debtor's earnings which the judgment
debtor provas 1is necessary for the support of the judg-
matit debtor or the judgment debtor's family supported in
whole or in part by the ludgment debtor is
exempt from levy under this chapter unless the debt is
{ncurred for persondl services rendered by any employee
or former employee of the judgment debtor. Neither the
judgment debtor’s acoustomed standard of Hving nor a
standerd of living "eppropriste to the judgment debtor's
station 4in 1life* 13 &
criterion for mensuring the judgment debtor's olaim for
exemption under this section, '

723,082, Exemot order is sarnings withholding
ort

order for

723.052. (a) Except as provided in subdivision (b},
only one-haif of the earnings of the judgment debtor plus
any amount withheld from the judgment debtor's
earningy pursuant to a wage assigniment under Section
470t of the Civil Code is exempt from levy under this
chapter where the earnings withholding order is a
withholding order for support under Section 723.030.

{b}) Upon motioh of any interested party, the court
shall make an equituble division of the judgment debtor’s
earnings that takes into uccount the needs of all the
persons the jJudgment debtor is required to support and
shall effectuate such division by en order determining the
amount to be withheld from the judgment debtor’s
earnings pursuant to the withholding order for support.

Article 4. Eamnings Withholding Orders
for Taxes

§ 793.070, Definitions

T23.070.  As used in this article:

(g) “State’ means the State of California and includes
any officer, department, board, or agency thereof.

(b) “State tax liability"” means a Hability, including any
penalties and accrued interest and costs, for which the
state would be authorized to issue (1} a warrafit pursuant
to Section 1785 of tie Unemployment Insurance Code or -

" Section 6776, 7881, 9001, 16071, 18906, 26191, 30341, or
32385 of the Revenue and Taxation Code or (2) a notice
of levy pursuant to Sectiont 1753 of the Unemployment
Insurance Codg or, (3) a notice or order to withhold
pursuant to Section 6702, 7451, 8932, 11451, 16101, 18817,
26132, 30311, or 32481 of the Revenue and Taxation Code.
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§ 723.071. Exclusive proeadiire for withhnlding
earnings for state tax Hability

723.071. This chapter does not Hmit the state’s right to
collect a state lax liability except thut (a) no levy upon
earnings of an employee held by an employer is effective
unless such levy is made in accordance with the
provisions of this chapter and (b} the methods of
vollection referred to in subdivision {b) of Section 723.070
may not be used to require an employer to withhold
earnings of an employee in payment of a state tax
liability. : ,

§ 7133.0713, Withlmldlng order for tuxes; notice and oppor-
tunity for review of liability before order {ssued

- 783072 (a) A “withholding order for taxes” is an

sarningewithhoiding order {ssued pursuant to this article

to collect a state tax liability and shall be denoted as a

\'vithholdi&g order for taxes on ity face. . :

L _ﬁ) thhotding ordar for tuxes may only be issued

t one of the following circumstances:

~ 7 {1) The existence of the state tax Hability appears on
the face of the taxpayet’s return, including 4 case where
such tax Bability is d‘i'sclosed from the taxpayer's return
after errors in mathematical computations in the retutn
have been vorrected,

(2) The statc tax liahiliti‘r has been assessed or
determined, as provided in the Revenue and Taxation
Code or Unemployment Insurance Code, and the
taxpayer had notice of the proposed assessment or
determination and had available an opportunity to have
the proposed assessment or determination reviewed by
appropriate adminietrative procedures. 1f the taxpayer
makes a timely request for raview of the assessment or
determination, the state shall not issue & withholding
ordar for taxes until the administrative review procedure
is compieted. If the taxpayer is given notice of the pro-
posed sspsesmant or determination but doas not make a
timsly request for review, the stats may issue s withhold-
ing order for taxes.

{e) In any case where a state tax Habflity has been
assessed or detertined prior to January 1, 197, and the
state determines that the requirements of subdivision (b)
may not have been satisfied, the state may send a “Notice
of Proposed Issuance of Withhiolding Order for Taxes” to
the taxpaysr st ths taspayer's last kuows sddress by first-clase
postage prepald. The notice shall advise the taxpayer that

22 -
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the taxpeyer may Have the ssssasment or determination ra~

. viswad by appropriate sdministrative procedures and state
how such & review may be obtained, If the taxpayer is gent
such & notice end requests euch a review within 30 days
from tha date the notice was amiled to the taxpayer, the
state shall provide

" Wpptoptiste administrative prooedurey for review of the

assessttient or determination and shall not fssue the
- withholding otder for taxes unti! the administrative
review procedure {s completed, If the taxpayer is sent
such a notice and does not request such a review within
30 days from the date the notice was malled to the tdxpayer, the
state may issue the withholding order for taxes. ' :
(d) ‘A withholding order for taxes may be issued
whether or not the state tax labllity has been reduced to

judgment.

§ 722.073. Provisions goveming tax withholding orders

723.073. Except as otherwise provided in this article,

the provisions of this chapter govern the procedures and

' Broceet!mgs concerning a withholding order for taxes.

or the purposes of this artitle, a reference in this chapter

.to a “levying officer” shall -be deemed to mean the

specific state agency seekitig to collect a state tax Hability
under this article.

$ 723.074. Agenoy fssued withholding order for taxes

723.074. {a} The state may itself issue a withholding
order for taxes undet this section to collect a state tax -
1iability. The order shell spscify the totsl smount re~
quired to be withheld pursueat to the order (unpeid tax
lability including any penaltics, acerued irterest, and
costs).
(b} Unless a lesser amount is specified in the order, the
amount to be withheld by the smployer each pay pericd pursusnt
to sn order imsuad under thim section is the amount required

* 7 be'withhield under Section TEST80,

§ 723.075. Notice to taspayen reduction in amount
withheld

723,075 {a) This section applies to any withholding
order for taxes issued under this article,

(b). Together with the withholding otrder for taxes, the
state shall serve upon the employer an additional copy of
the order and a notice informing the taxpayer of the
effect of the order and of his right to hearings and

- remedies provided in this chapter. Within 10 days from

the date of service, the employer shall deliver to the
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taxpayer a copy of the order and the notice, except that
immediate delivery shall be made where a jeopardy
withholding order for taxes has becn served., If the
taxpayer s no longer employed by the employer and the
. msployer do#s uot owe the texpayetr sany sarfings, the employer
s not required to make such delivery.
(e} The state shall provide for an administrative
hearing to teconsider or modify the amount to be
withiheld pursuant to the withholding order for taxes, and
the tixpayer may request such a hearing at any time after
service of the order. If the taxpayer requests a hearing,
the hearing shall be provided, and the matter shall be
determined, within 18 days after the request is received
by the state. The determination of the state pursuant to
~ this subdivision {a fiuel snd im not subject to court review.
Ty Fljf The employer is not subject to any civil Hability for
failure to comply with subdivision (b). Nothing in this
subdivivion limits the power of a court to hold the
ernployer in contempt of court for fatlure to comply with
subdivision (b). - :

§ 723.078. Coust issusd withholding order for taxes

723.078. (a) A withholding order for taxes may be
{ssued pursuant to this section requiring the employer of
the taxpayer to withhold an amount in excess of the
amount that may be required to be withheld pursuant to

- an order {ssued under Section 723.074. o
- {b) The state may, st any time, apply to a court of
record in the county where the taxpayer was last known
to reside for the lssuance of & withhoiding order for taxes

under this section to collect & state tax lability.

{e} The application for the order shall include an
affidavit stating that the state has served upon the
taxpayer both of the following:

(1) A copy of the application.

{2) A notice informing the taxpayer of the purpose of
the application snd the right of the taxpaysr to appear at
the court hearing on the appiication, .

(d) Upon the filing of the application, the court shall
{mmediately set the matter for hearing and the court
clerk shall send a notire of the time and place of the
hearing by first.class mail, postage prepaid, to the state
and the taxpayer. The neotice shall be deposited in the
rhail at least 10 days before the dar set for the hearing,

é;e) After hearing, the court shall {ssue a withhoiding
order for taxea wi'dch shall reqguire the iaxpayer’s

" employer to withhold and pay over all carnings of the

_2¥#
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taxpayer other than that smount which the taxpayer

proves s exempt under Section 723.081, but in no event

thall the amount to be wiihheld be less than that

permitted to be withheld undet Section 723.080.

~ {h The stdte may {ssue a temporary earnings holding

order, which shall be denoted as such on its face, in any

vase where the state intends to apply for a wlthimldin

order for taxes under this section and has determine

that the collection of the state tax lability will be

eopardized in whole or in part if the temporary earniings
olding order {3 not lssued. The temporary edrnings

holding order shall be directed to the taxpayer's

smployer and shall require the employer to retain in the

employer'e possession or uader the smployet's control ail

or such portion of the saraings of ” _

the tn%nyer then ot thereafter due as is specifed in the

order. Together with the temporary earnings holding

order, the state shall serve upon the employer an

additional copy of the order and & notice informing the

" tanpayer of the effect of the crder and f the fight to the
retnedies provided in this chaptet. Upon receipt of the
order, the employer shall delfver to the taxpayer a copy
of the order and notice. If the taxpayer is no longer
employed by the employer and the emplover does not
ows the taxpaysr any sarnings, the smployer is not required to

" make such delivery. The temporary earnings holding
order expitres 15 days from the date it is served on the
emiployer unless it Is extended by the court on ex parte
application for good cause shown. If a temporaty earnings
holding order is served on an employer, the state may not
thereafter, for a period of six months, serve on the same
employer ancther temporery earnings holding order for
the same employee unless the court for good cause shown
otherwise orders. Sections 723.153 and 723.184 apply to
ten';porary, estningy holding orders issued unceer this
section. :

§ 783,077, Priority of orders

723.077. (a) Subject to suhdivision (b}, an employer
upon whom a withholding order for taxes is served shall
withhold and pay over ecarnings of the employee
putsuant to such order and shall cease to’ withhold
earnings pursuant to any priot esrnings withholding
order except that a withholding order for support shall be
given priority as provided in Section 723.030. When an
employer is required to cease withholding earnings

2




pursuant to an sarlier earsings withholding order, the
amployer shall notify the levying officar who sarved
the earlier earnings ,
swithhalding ordet that & supetvening withboldling cider -
for taxes Is in effect, '

(b? An employer shall not withhold earnings of an
employee pursuant to a withholding order for taxes if a
prior withhelding order for taxes i in effect, and, it such
cese, the subsequent withholding order for taxes is

" ineffective.

| § 720078, Withholding period; notice terminating order

723.078. (a) Except as provided in subdivision (b),
- the employer shell not withhold pursuant to a
withholding order for taxes from earnings . of the
eémployee payable for any pay period of such employee
that ends prior to the 10th day after service of the order.
(b} A “Jeopardy withholding order for taxey,” which
shall be denoted as stich on s face, 1s & withholding order
for taxes that requires that the employer withhold
pursuant to the order from earnings due to the employes
at the time ol service of the order on the employer and
from .earnings thereafter due. A jeopardy withholding
order for taxes may be {ssued only where the state has
determined that the collection of a state tax ability will
be jeopardized in whole or in part by delaying the time
when withholding from earnings commences.

(e} An employer shall continue to withhold pursuant
to a withholding -order for tuxes until the amount
‘specified in the otder has been paid in full or the order
is withdrawn, except that the order automatically
terminates one year after the employment of the
employee by the employer terminates. The state shall
pmmptlriw serve on the employer a notice terminuting the
withholding order for taxes if the state tax Hability for
which the withholding order for taxes was issued Iy
satisfied before the' emplover has withheld the full
-amount specified in the order, und the employer shall

- discontinue withholding in compliance with suen notice.

. ' 723.079. When receipt reguired

723.079, The state shall send & raceipt to the
taxpaysr for each payment made to the state pursuant
to & withholding order for taxes unless the taxpayer
has indicated in writing that a teceipt need not be sent.

- 24 -
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§ 723.080. Service

. T23,080. Service of p withholding order for taxes or of
any other notice or document required under this
chapter in connection with a withhdlding order for taxes
may be made by the state by frst-class mail, postage
prepaid, or by any authorized state employee, Service of

a withholding order for taxes is complete when it s
received by tha employer or a person described is para-
graph (1) or (2) of subdivision (a) of SBection 723.101,
Bsrvice of, or the providing of,

‘aity ‘other notice or document required to be served or
provided under this chapter in connection with a
withholding otder for taxes {s complete when the notice
ot decument Is deposited in the mail addressed to the last
known address of the person on whom it {s served or to
whotn it s to be provided. '

§ 723.081. Forms

723.081. Except for the fornis referred to in Section
723.076, the state shall prescribe the form of any order,
notice, or other document required by this chaptet in
connection with a withholding order for  taxes
notwithstanding Sections 723.100 and 723.120, and any
form sou prescribed is deemed to comply with this
chepter. ‘

§ 793.082. Review of tax lisbility |

723.082.. No review of the taxpayer’s tax linbility shall
be permitied in any court proceedings under this
chapter. '

$ 793.08). Hefund of employer’s service ehnrge"'

723.083. If the state determines that a withholding

order for taxes has been issued in error or that thereisno
tax liebility, the stgte shall rafund to the employee sny
amounts deductad by the employer pursusnt to Section 723.024.

§ 793.084. Warrant or notice deemed withholding
order for tuxes

783.084. Where a warrant, notice of levy, or notice ot
order to withhold (referred to in subdivislon (b) of
Section 723.070) is served on the employer, it shall be

" deemed to be a withholding ordar for taxes s to sny
surnings thet sre subject to the provieions of thia
chapter if both of the following reguirsments are
satisfied:
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{a) The form :
provides notice on {ts face that it is to be treated as a
withhoidiniurder for taxus as to any earnings that are
subject to the provisions of this chapter.

. {b) The form provides &ll the information pro-
vided in & withholding ovder for taxes.

Article 8. Procedure for Issuance of
Earnings Withholding Ordors

© § 782.100. Judicial Council authorized to prescribe
-practice und provedure

723.100. Notwithstanding any other provision of law,
the judiciul Council ma};smvide by tule for the practice
and procedure in proceedings under this chapter except
for the »atate’s administrative hearings provided by
Article 4 {commencing with Section 733.070),

§ 723.101. Service

723101, (a) An earnings withholding order shall be
" sarved by the levying officer upon the employer by
delivary of the order te any of the following:
(I} The managing agent or person in charge, at the
Hrme of service, of the branch or office where the
" employee works or the office from which the employee is paid.
(2) Any person to whotii a copy of the summons and
~ of the complaint may be delivered to make service on the
employer under Article 4 {commencing with Section
. 418.10) of Chapter 4 of Title & |
(b) Service of an =arnings withholding order shall be
made by personal delivery as provided in Section 415.10
or 413.20 or by delivery by registered or certified muail,
postage prepaid, with return receipt requested. When
service {s made by mail, service Is completed at the time
the return receipt is executed by or on behalf of the
reciplent. If the levying officer attempts service by mail
under this subdivision: end  does not receive a return
receipt within 15 days from the date of deposit in the mail
of the sarninge withholding order, ths levying officer shall make
as provided in Article 3 (commencing with Section -
415.10) of Chapter 4 of Titie 5. |
. {c} Service of any notice or dccument under this
chapter may be made in the sathe manner as an eatnings
_withholding order. If service is made on the employer
after the employer's teturn hae been received by the
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levying officer, the service shali be made by registered or
certified mail, postage prepaid, with return receipt
requested, on the person desipuated in the employer’s
teturn to receive notices and at the address indicated in
the employer’s return, whether or not such address is
within the county. Nothing in this subdivision precludes
service by personal delivery on the petson designated in

the employer’s return, :

¢ 723,108, Application for issuance of earnings
- withholding order

723.102. (&) If a writ of execution has been issued to
the county where the judgmerit debtor’s employer is to
be served and the Hme for the return of the writ under
subdivision (a) of Section 683 has not expired; a Judgment
creditor may apply for the fssuance of an earnings
Mthholdin% order by filing an application, in the forin

rescribed by the Judicial Counctl, with a levying officer
n such county who shall promptly i#ssue an earnings
withholding order in the forin prescribed pursuant to
Sections 723.120 and 723.125.

(E])-n This section does not apply where the earnings
withholding order is a withholding order for taxes.

% 723.103. Service of orderrand information on employer

723.103. (2) The levving officer shall serve upon the
designated employer all of the following:
. (1} The original end one copy of the earnings
withholding order. :
{2) The form for the employet’s return.
3) The nctice to emE!o ee: of earnings withholding
order in the form prescri -zci pursuant to Sections 723.120

and 723.122.

{b} At the tige th» levyiag officer wakes ssrvice pursuant to

subdivision (a), the levying officer shall provide the
employer with a copy of the employer’s instructions and
withholding tables referred to in Sectlon 723.127. The
Judicial Council may adopt rules prescribing the
circumstances when compliance with this subdivision is
not required. ,

(c) No earnings withholding order shall be served
upon the employer after the time specified in subdivision
(a) of Section 683 for the returns of the writ of execution
under which the crder was issued has expired.
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§ 723.104. Delivery of papers to employee; emnployer's
return

723.104, Any emiployer who is served with an earnings
withholding order shali:
(&) Deliver to the judgment debtor a copy of the
earnings withholding order and the notice to employee
of earnings withhclding order within 10 days from the
date of servive. If the judgment debtor is ne longer
“employed bf the employer and the employer does not
+ bws the employes sny earuings, the employer is not required to
make such delivery. The employer i not subject to any '
civil liability for faflure to comply with this subdivision,
Nothing in this subdivision limits the powet of a court to
hold the employver in contempt of court for faflure to
comply with this subdivision. R
(b} Complete the employer’s return on the form
provided by the levying officer and mal] it by {irst-class
thall, postage prepaid, to the levying officer within 15
‘days from the date of servicz. If the earnings withholding
order is ineffective, the employer shall state in the
stployer's return that the order will not be complied with
‘for this reason and shall return the order to the levying
-officer with the employer's return,

§ 723.105. Judgment debtor's claim of exemption

723.105. (a) A judgment debtor may claim an
axemption under Bectior 723.05i undar sither of the followe
ing circumstances! .

"~ {1) No prior hearing hus been held with respect to the
earnings withholding order.

(2) There has been a material change In
circumstances since the time of the last prior hearing on
the earnings withholding order.

(b) A claim of exemption shall be made by filing with
the levying officer an originel and one copy of (1) the
judgment debior’s claim of exemption and (2) the
judgmnent debtor’s Anancial statetnent.

{¢} Upon the Aling of the claim of exemption, the
levying officer shall promptiy send to the Judginent
creditor by first-class mail, postage prepaid, all of the
following: :

(1) A copy of the claim of exemption.

{2) A copy of the Hinancial statement, _

(3) A notice of claim of exemption, in the form
prescribed by the Judicianl Ccuneil, stating that the
claim of exemption has been filed and that the earnings
withholding order will be terininated, or medified to

" reflect the amount of earnings claimed to be exempt in
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the clain of exemiption, unless a notice of opposition to
the claitn of exemption is filed with the levying officer by
the Judgment creditor within 10 days after the date of the
maeiling of the notice of claim of exemption.

(d) AJudgment creditor who desires to contest a claim
of exemption shall, within 10 days after the date of the
maliling of the notice of claim of exemption, file with the
levying officer a notice of opposition to the claim of
exemption.

(e) If the levying officer does not receive a notice of

shall werva on the smployer one of the followingi

(1) A notice that the earnings withholding order has
been terminated if all of the judgment debtor’s earnings

‘was claimed to be exempt.

2} A modified earnings withholding order which
reflects the amount of earnings claimed to be exempt in
the claim of exemption if only a portion of the judgment
debtor’s earnings was claimed to be exempt.

{F) If a notice of opposition to the claim of exemption
is filed with the tevving officer within the 10-day period,

- the levying offlcer shall promptly file the judgment

debtor’s claim of exemption and financial statement and
the notice of opposition to the claim of exemption with
the court clerk and the court elerk shall set the matter for
hearing, which hearing shull be held within 18 days after
the date the documents are filed with the court clerk by
the levving officer. The court clerk shall send a notice of
the timme and place of the hearing to the judgment debtor
and Judgment creditor by first-class mall, postage
prepaid. The notice shall be deposited in the mail at least
10 days before the day set for hearing, = -

(ﬁ If, after hearing, the court orders that the earnings
withholding order be modified or terminated, the clerk
shall promptly iransmit a certified ecopy of the order to
the levying officer who shall promptly serve on the
employer of the jud&ment debtor (1) a copy of the
modified earning;wl
the sarnings withholding order has been terminated, The
coutt may order that the earnings withhoiding order be
terminated ar of a date which precedes the date of
hearing. If the court determines that any amount
withheld pursuant to the earnings withholding order
shall be paid to the judgment debror, the court shall
an order directing the person who holds such amount to

" pay it promptly to the judgment debtor.

(k) If the earnings withholding order is terminated by
the court, unless the court otherwise orders or unless
there is a material change of circumstances since the time
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of the last piior hearing on the earnings withholding
“order, the judgment tor may not apply for another D
earnings withhoiding ordet directed to the same '
employer with respect to the same judgment debtor for
a period of 130 days following the date of service of the
earhings withholdinﬁ order or 80 days after the date of
-the termination of the order, whichever {s later.
(1) If an employver has withheld and paid over amounts
pursuant to an earnings withholding order after the date

of termination of such order but prior to the recelpt of

notice of its termination, the judgment debtor may

recover such amaunts only from the levying officer If the tevying of:
still holds such amounts or, if such amounts have been

paid over to the judgment creditor, from the judgment

creditor, If the 'emplcirer has withheld amounts pursuant

to an earnings withholditig order after termination of the
“order but has not paid over such amounts to the levyin

officet, the employer shall promptly pay over sucg

amounts to the judgment debtor. .

() An appesl lies from any court order under this

section denying a clalm of exemption or modifying or
terminating an earnings withholding order. Such appeal

shall be taken in the manner provided for appeals in the

court in which the proceeding is had. An appeal by the

judgment - creditor from an order modifying or -
terminating the earnings withholding order does not stay -
the ordet from which the appeal {3 taken. .
Notwithstanding the appeal, tnti! such time as the order

modifying or terminating the earnings withholding order

is set aside or modified, the order allowing the claim of

exemption in whole ot in part shall be given the same

effect as tf the appeal had not been taken.

(k) This section does not apply to a withholding
order for suppoert or a4 withholding order for taxes.

§ 723.106. Findings not required
723.108. No fincings are required In court
proceedings under this chapier. |

§ 723.107. Limitation on obtaining additional eemings
withholding ordens _

723.107. If en employer withholds earnings pursuant
to an earnings withholding order, the judgment creditor
who obtained the order may tiot cause another earnings
withholding order to be setved on the same employer
_ requiring tha employer to withhold earnings of the same ampioyee
during the 10 days following the expiration of the prior : D
_earnings withholding order. -
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Atticle 8, Fortnsy Fmployer’s Instructions
Witkholding Tables

§ 723.120. Judicisl Council to preseribe forme |

723.120. Except as provided in Section 723,.0BI,
the Judicisl Council shall prescribe the form
" of the applications, notices, claims of exemption, orders,
- and other documents required by this chapter and only
" ‘such forms may be umed to implement this chapter. The
Judicial Council may prescribe forms in languages other
" -such form preseribed by the Judicfal Council Is deemed
. to comiply with this chapter. - -

'll');l!l. Applicstion for earnings withholding order

723.121. The “application for issuance of earnings
withholding order' shall be executed under ceth or by
declaration under penalty of perjury and shall include
all of the following:

{a) The nams, the les? known address, and, if known, =
the social security number of the judgment debtor.

- {b) 'The naine and sddress of the judgment creditor,

{e) The court whers the judgment wes entered and
the date the judgment was eniered. :

(d) The date of tssuance of & writ of execution to the
county where the earnings withholding order is sought
and the date the weit iy returnable under subdiviston {a)
of Section 683. :

(e) The amount sought to be collected, indicating the
amotint of the judgment, plus additional accrued items,
loss partial satisfactions, if any. '

(f) The name and address of the employer to whom
the order will be diracted. .

EﬁL The name and address of the persott to whom the
“withheld moniey is to be patd by the levying officer.

§ 783.138 Notice to staployee

723.128. The “notice to employee of earnings
withholding order” shall inform the judgment debtor of
all of the fullowing:
() The named employer has been ordered to
withhold from the earnings of the judgment debtor the
vounts requirsd to be withheld under Bection 723,030, or such other
 amounts as sre specified in the earnings withholding
order, and to pay these amounts over to the levying
officer for tran smittal to the person specified in the order
In payment of the judgment described in the order,
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(b) The amounts regquired to ba o
withheld pursuant to Secton 723.050 on illustrative
amounts ot earnings. ' RN
{c} No amount can be withheid from the earnings of
a2 judgment debtor which the judgment debtor proves is
necessary for the support of the judgment debtor or thae
Jjudgment debtor's Family supported in whele or in par:
by the iudsunnt debtor. _
7 (d} If & judgment debtor wishes @ court hearing to
prove that amounts should not be withheld from
the judgment debtor's sarnings becsuse they are necesssry
for the muppctt of the judgment debtor or the judgment
debtor's family supported in whole or in part by the judg-
tnent debtor, the judgment debtor shall file with the levying
offfcer an original and one copy of the “judgment
debtor’s claim of exemption” and an original and one
copy of the “Judgment debtor’s flnancial stetement.” The
notice shall also advisa the Judgment debtor that the

claim of exemgtiun form and the financial statement
fors may be cbieined without chatge at tha office of the

~ levying officer,

o) Under Section 300 of the Labor Code, the
judgment debtor may revoke an assignment of wages or
salary to be earned after the time of the revocation uriless
the assignment Is mede pursuant to Section 4701 of the
Civil Code. : :

§ 723.183. Form of claim of exemption

723.123. The “judgment debtor's claim of exemption” - -
shall be sxecuted under ocath or by decluration under
‘panalty of perjury., The claim of exemption shall in-
dicate how murh the judpment debtor believes mhould be
wititheld from the judgment debior's sarnings sech pay
paricd by the employar pursuant to the esrnings with-
holding order and shall state the judgment debtor's
present malling address.

T

§ 793.124. Judgment debior’s finuncial statement ,

793.124. The “judgment debtor's financtal statement™ -
shall be executed undar oath or by declaration under

pepalty of perjury and shell include all of the fol-
lowing Information:

(@) The name, age, and relationship of all persons
‘dependent upon the judmnent debtor for support.
)" All sourcés of the fudgment debtor's sarnings and
other {inieome und the amounts of such earnings and other
income. - '
 {c} All sources and thie emounts of earnings and other .
income of the persons listed in subdivision (a).
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{d) A listing of all assets of the judgment debtor and
of the persons sted in subdivision (a) and the value of
such rssets. ‘

' {]e) All outstanding obligetions of the judgment
debtor. ,

{f) Whether any earnings withholding orders are in
effect for the judgment debtor or the persons Hsted in
subdivision (s). o

(g) Whether any orders mede under Section 4701 of
the Civil Code are in cffect for the judgment debtor or
the persons listed in subdivision {a).

§ 722,125, Harnings withholding order

723128, The “earnings withholding order” shall
include all of the following: 3

: {a) The neme, addzess, and, if knows, the #ocial
security aumber of the judgment debtor.
~(b) The name and address of the employer to whom
the crder ia directed. |
- {e} The court where the judgment was entered, the
date the judgment was entered, und the name of the
judgment creditor.

{d) The date of issuance of the writ of execution to the
county where the earnings withhelding order is sought
and the date the writ Is returnable under subdivision (a)
of Section 683.
{e}) The total ‘mmount that may be withheld
pursuant to the order (the umount of the judgment, plus
additional accrued {tems, léss partial satistoctions, if any).
() A description of the withholding period and an
order to the employer to withhold from the earnings of
the judgment debtor for esch pay period the amount required to be withhelc
under Saction 723.03G or the zmount specified in the order, as the case m
be, for the pay pariode ending during such withholding periocd.
. {g) An order to the employer to pay over to the
levying officer at a specified addross the amount required
to be withheld pursuent to the order in the manner and
within the times provided by law. :
{hy An order that the emplover fill out the
“employer’s return” and return it by first-class mail,
postage prepaid, to the levving officer at a specified
address within 18 days after service of the earnings
withholding order.

. gi} An order that the employer deliver to the
judgment debtor & copy of the earnings withholding
order and the “notice tn emplovee of earnings
withholding order” within {0 days after service of the




egrnings withholding order; but, i the judgment debior
1ano longer employed by the smployer and the employer
" ‘doas not owe tha caployea any mrniﬁan, tha uphrot in mt -
tequired to make such delivery.
() The name and sddress of the levving officer.

4 123.1!8. Emplnyer’a retirn

723.128. {u) The ‘“emplover's return” uha]l be
sxecutwl under oath or by declaration undar penslty of
perjury., The foim for the return providad
to the emplover shali stale afll of the™ fdlla\idng
information:

{1) The name and address of the levying aﬂ’it:ar to
whom the form is to be returned.

{2} A direction that l:he form be malled to the levying
officer by first-tlass mat!, postage prepaid, no later than
15 days alrer the date of service of the. earnings

_ withholding order.
~ {3} The name, the address, and, if known, the social
sesaurity numbar of the judgment dnbtor.

(b} In addition, the employet’s return form "Shall
require the employer to surpiy all of the following
information:

(1} The date the earnings withholding order was
served on the employer.

(2)' Whether the judgmant debtor is now employed by ~
the employer ot whether the employer otherwisgpwes :
earnings to the employes,

(3) If the judgment debtor is empioyed by the smployer
or the emplioyer otherwive cwes sarnings to the employes,
the smount of the employee's earnings for the last pay
petiod and the length of this pay pesiod.

{4) Whether the emplioyer was required on the date of
servica to comply with an earlier sarnings withholding
order and, 1f so, the name of the judgmant creditor who
secured the earlier order, the levying officer who sarved
such order, the date it wus issued, the cdate it wee served,
the expiration date of such order, snd shich of the earn-
ings withholding orders the emplover is required to com
ply with under the applicable statutory rules concerning
the priority of such orders.

(5) ¥hether the employer was required on the date of
service to comply with an order mads pursuant to Section
4701 of
the Civil Code and, if so, the court which fssued Such
order and the date it was isued and any ‘other

W,
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- information the Judiclal Council determines is needed to
identify the order. |

(8) The name and address of the person to whom
notices to the emplover are to be sent.

§ 723.197. Employer's instructions and withholding tables

723,127, (a) The Judiclal Council shall prepare
"employer's instructions” for employers and revise or
supplement these instructions to reflect changes in the
law or rules regulating the withholding of earnings,
 (b) Except to the extent that they are included in the
forms required to be provided to the emisloyer by the
levying officer, the judiclgl Council shall publish and
Frovi e to the levying officers copies of the employer’s
“instructons and the withholding tables adopted pursuant

to Section 723.080. o

§ 723.128. Judgment creditot’s notice of opposition

- 723.128. 'The “judgment creditor’s notice of
. opposition to the claim of exemption™ shall be executed
tunder osuth or by declaration under penalty of perjury
~and shall include ali of the following:
- (&) The name, isst known sddress, and, 4f known, the
socisl security nusmber of the judgment debtor.
(b)Y The name and address of the judgment ereditor.,
(e} The date of mailing of the notice of claim of
exemption. ,,

(d) The amount of the judgment debtor’s claim of
examg%iunwhich the judgment creditor claimts is not
(®) ‘The factual and legal grounds for the judgment
creditor’s opposition to the claim of exemption,

§ 723,129, Availability of forma

723,129, The levying officer shall have copies of the
forms for the "judgment debtor's clsim of exemption” and
"Judgmant debtor's financisl statemsnt” available st the levying
officer's offica for distribution withcut charge to ¢ person who
desires to make a claim of exemption under Section 723.051.
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Article 7. Administration and Enforcement

§ 723.150. Rules

723.150. The Judieial Council shall adopt rules for the

aedministration of this chapter, Including rules

- prescribing the pay petiod or periods to which various

orms of prepaid or deferred earnings are to be allocated

and the method of computing the amount to be withheld
from such forms of earnings under Sectton 723.050.

§ 723.151. Lisison with federal sdministrator

723.181. The judicial Council may perform all acts
required by the Administrator of the Wage and Hour
Division of the United States Department of Labor as
conditions to exemption of this state from the earnings
garnishment provisions of the Consumer Credit
Protection Act of 1968 (15 US.C. Secs. 1671-1877),
including, but not limited to: , :

. {a)} Representing and acting on behalf of the state in

_relation to the Administrator of the Wage and Hour
Division and the Administrator’s represencatives with
‘regard to any ] , _

‘matter relating to, or arising out of, the application,
interpretation, dnd enforcement of the laws of this state
regu aﬂng withholrling of eatnings.

(b) Submitting to the Administrator of the Wage and
Hour Division it duplicate and on & current. basis, a
certified copy of every statute of this state affecting
earnings withholding, and a certified copy of any decision
ih any case involving any of those statutes, made by the
Supreme Court of thiy state. c

(¢) Submitting to the Administrator of the Wage and
Hour Diviston any information relating to the

enforcement of earnings withholding Jaws of this state
which the Administrator may reguest.

§ 793152, Fraudulent withholding by employer

723.152. If an employer withholds earnings pursuant
to this chapter and, with the intent to defraud either the
judgment creditor or the judgment debtor, fails to pay
such withheld earnings over to the levying offlcer, the
etnployer {5 guilty of a misdemeanor.
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§ T£3.183. Empldys} not to defer or accelerate
payment of eamings

723.183. (a) No employer shall defer or accelerate
any J:a.yment of earnings to an employee with the intent
to defeat or diminish the judgment creditor’s rights
under an earnings withhcldlng order issued pursitant to
the procedures Tro_vidad by this chapter.

(b) If en employer viclates this section, the judgment
creditor may bring a civil action against the employer to
recover the amount that would have been withield and
paid over pursuant to this chapter had the emploger not
violated this section. The remedy provided by this
subdivision is not exclusive. '

§ 783.154. Remedies of jJudgmen! creditor; iimitation
of employer’s liability :

723.184. (a} K an.emgloyer fails to withhold or to pay
over the amount the employsr is required to withhold
and pay over pursuant to this chapter, the judgment
creditor may bring a civii action against the employar
to recovar such _ ‘ '
amouht. The remedy provided by this subdivision fs fiot
exclusive. |

(b) Notwithstanding subdivision (a), an employer
who complies with anty written order or written notice
which purports to be given or served in accordance with
the provisions of this chapter {2 not subject to any civil or
criminal Hability for such compliance unless the eu-
ployst has actively participsted in « fraud.

GOVERNMENT CODE |
§ 26750 (nddedb Fee under Employees’ Eaminn
Proteotion Law -

SEC. 8. Section £67530 i3 added to the Government
Code, to read: ¥

26750. (a)} The fes for serving an earnings
withholding order under the Employees' Earnings
Protection Law, Chapter 2.5 (commencing with Section
783.010) of Title 8 of Part 2 of the Code of Civil
Procedure, including but not limited. to the costs of
postage or traveling, und for performing all other duties
 of the levying officer under that law with respect to such

_Jdevy is eight dollars and fifty cents (38.50).
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~_ {b) No addittonal fees, costs, ot expenses mey be
charged by the levying officer for performing tihe duties
utider the Employees’ Earnings Protection Law, Chapter
2.8 (commencing with Section T23.010) of Title 9 of Part
2 of the Code of Civil Procedure.

LABOR CODE

§ 300 (amended). Wage ansignments

_ SSIC. 9, Section 300 of the Labor Code is amended to
read: ' :

300, (a) As used iIn this section, the phrase

“assignment of wages” includes the sale or assignment of,

or giving of an order for, wages or salary but does not

include an order or assignment made pursuant to Section

47%)0% the Civil Code. ‘ or |

‘ o assignment of ; or erder wages of nhrz ,
earned or to be earned, shall be is valid unless 2/ of the

Rollowing conditions are satisfied :

48} Bueh (1} The amsighment is contained in a

separate written instrument, signed by the person by

whom the ssid wages or salary have been earned or are

to be earned, and identifying specifically the transaction

to which the assignment relates and .

+#> (2) Where sueh the assighment of; or order for

" wages or salasy Is made by a married person, the written
comsent of the husband er wite spouse of the person
making sueh the nssignment or erder is attached to sueh
the assighment er erdem and. No such consent is

required of any marriéd person (I} after entry of a

judgment decraeing & legel meparstion from such permon's

nguuse or (41) 4f the married person and the spouse of
the married person are living

seperate and apart sfter entry of an interlocutory

Judgment of dissolution of thelr marriage, if a written

statement by the person making the assignment, setting
forth such facls, fs attached to or fcluded in the
assignment. :

40% (3) Where suel the anignment or srder for wages
or selaey 15 made by a minor, the written consent of a
parent or guardian of suel the minor is attached to sueh
order or the assignment s end . N
48 (4) Where sueh the assigninent of or erder for
wages or salasy is made by a person who is unmarried or
who fs an adult or who is both unmarried and adult, a
written statement by the person making suweh the
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assignment ox sndes | setting forth such facts, is attached
to or included in sueh the assignment or order; .

{¢> (5} No other assignmeni er erder exists in
connection with the ssme transaction or series of
transactions and a written statement by the - person
making saek the assignment ex ender to that effect; is
attuched thereis v or included therein and in the

ent .

ilg (6} A copy of sueh as the mignment or order and
of the written atatement provided for in swisdivision {d}
inﬂ 2), (4), and (8} , suthenticated by a
notmr pub c, been isfiled with the employer,
accom by an itetnized statement of the amount

then due to the assignee 4.
(?)mdedqthaumehmdttbemmtbe
assignment s fled Mtb the employer, no other
assignmenit os srdes for paymenrt of any wages o
salary of the employee s ub ect to paytnent ; and no lewy

on exeevblen sarnings wi dfng order ugainst swid the suployes's

wages or salary iy in force. Amny valid
filed in neeordanee with the srevisions contained

;raﬁderer b jovy on exoeubion:
powes of atterrey to assign or collest wages or
mbe ‘ at any dime by the maker

(c) A valid ent of wages in effect at the tme
an earnings wftb%a!dmg order fs served suspends the
operation of the earnings withholding order until after
end of ﬂ‘r v period during which the earnings
withhol er is served. ??Jerenﬂ‘er the emp::]ve
shall with a]d from the employee’s wages or salary
pursuant to the earnfogs withholding order without
to whether the assignment remains in effect.
(d) Under any assignment of ; s erder for wages or
salary to be earmed | a sum not to exceed B0 per centum

conbun of : or salavy uben bthe
showing sueh wages or are neceswsary for the
suppedt of bis ehiidren or ather
memhenofh&simﬂh& in tis State end

d in whele or in lois .labvor; shall be
held by, md be cnllemebgom, the assignor’s
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::lnployer at the time of pach payment of such wages or
Rl‘)’. : . T ‘ ' o
(e) The employer shall be /v entitled to rely upon the
gntementa of aﬁ;u g:l:ie written statement pzuﬂgfd ﬁjr

heraet paragraphs (8), (4),
and (8) of subdfw‘sfan%, without :ﬁg necessity. of
inguiring into the truth thereof, and the employer shall
tnour no lability whatsoever by reason of any payments
sade by him the smployer to an sssignes under any assignment er
orden in reliance upon the Facts so stated.

(f} An assignment of w%a.r to be earned fs revocable
&t any Hime by the maker thereof. Any power of attorney
to nm?n or vollect wages or salary is revocable at any

tme by the maker thereof Ne revocation of such an
assignment or power of attorney is effective as to the
oyer until the employer receives written notice of revocation
r)tfﬁemaker. s or & B
" (g) No assignment of er erdes for wages or salasy,
- earnted ot to be earned, shall be ir valid under any
circumstancen; if the wages or salary earned or to be
earned are Pa{d under a plan for payment at a central
lace' or pluces established under the provisons of
Hon 204a of ithis vede . :
- (h) This section sl doss not apply to deductions
- which the employer may be requested by the employee
to make for the peyment of life, retirement, disability or
unemployment insurance premiums, for the payment of
taxes owinig from the employee, for contribution to funds,
Slam -or systems providing for dedth, retirement,

{sability, unemployment, ot other benefits, for the
payment for goods or services furnished by the employer
-ta the employse or hés the saployss's family at the request of the
employee, or for charitable, educational, patriotic or
similar purposes.

© £4) Mo aseignmeny of wajey or salery i velld

* tunless at the time of the making thereof, sich wages or
salary have been earned, except for necessities of life and
then only to the person or persons furnishing such
necessities of life directly and then only for the amount
needed to furnfsh such nevessittes. B :

'..,/g )
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WELFARE AND INSTITUTIONS CODE

- § 11488 (technical amendment)

SEC. 10. Section 11489 of the Welfare and
Institutions Code is amended to read:

11489. After judgment in any court action brought to
enforce the support obligation of an absent parent
pursuant to the provisions of this chaptor, & weit of
exceution may be bsued againet one/hall of the earings
of the absent paront due or ewing for his persenal
services and no clrim for axemphion shall be effective

. ageinst the enforeemeont of sueh weik of excoution the
court may order an assignment of wages pursuant to
Section 4701 of the Civil Code ., :

TRANSITIONAL PROVISIONS

SEC. 11. Any levy of a writ of execution against the
earnings of an employee pursuant to Section 882.3 of the
Code of Civil Procedure that has been served on the

employsr prior to Januwry 1, 1979, shall bs given effact -
after the operative date of this act to the same extent as
it would have been glven effect had this act not been
enacled, and the law in effect prior to the operative date
of this msect shall govern such levy. No earnings
withholding order served pursuazt to this act on or after
January 1, 1979, shull be given any effect during the
period that a levy made pursuant to a writ of execution
against the earnings of an employee pursuant to Section
682.3 of the Code of Civii Procedure has been given
effect, and any earnings withholding order served on an
employer during the period such a tevy is in effect shall
be ineffective.

OPERATIVE DATE

SEC. 12. This act shall becotne operative on January
1, 1979, fThe Judicisi Council, the state sgencies
concerned with the implementation of Article 4
%eommencing with Section 723.070? of Chapter 2.5, of
tle B, of Part 2 of the Code of Civil Procedure, and the
court clagks and levying officers shall, prior to that date,
take nllgmurea necessary in order that the provisions
" of this sct may be implemented on Janusry 1, 1979.
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MANDATED LOCAL COSTS PROVISION

SEC. 13. Notwithstanding Section 2231 of the
flevenue and Taxaton Code, there shall be no
reimbursement pursuant to that section nior shall there
be an appropriation made by this act because
- pelf-financing euthority is provided in this act to cover
such costs.

. PARTIAL INVALIDITY

- SEC. 14, Ifany provision of this act, or the application
* thersof to anz gerson or circumstance, is held invalid, the
remainder ot the act or the application of such provision
tg otli’er persons or circumstances, shall not be affected
thereby. |
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