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77.400 _ 10/1/76
Memorandum 76-83

Subject: Study 77.400 - Nonprofit Corporations (General Reaction to
Eggfgﬁive Recommendation; Basic Approach of Tentatlve Recommen-

 BACKGROUND o
The Commission's Téntatiﬁe'Recommendation Relaéiﬁg to Honprofic
Corporation Law was distributed for comment in late July 1976. It was
sent to almost 300 persons wﬁo had expressed an interest in reviewing
the teantative recammendation, comprised mainly of attorneys and representatives
of nonprofit corporations, but also including state agencies involved
with nonprefit corporationé; judges, law professors, and other persons
dealing with nonprofit corporationms. . L ,
fAttached to this memorandum are 61 exhibits containing comments on
the tentative recommendation. We anticipate recelving additional comments
within the next few days and over the next few months. We have made
clear to interested persons that their late ﬁpmments will be considered
whenever recelved but that it is better 1if the? be received before the
Commisaion's recommendation is sent to the printer. It 18 more difficult
tc make changes after the bill is introduced because a legislative
committee report must be adopted to revise the Comments.
le draw your attention to Exhibit XXX, and note that the State Bar
Committee on Corporatioms apparently plans to submit no comments at tﬁis
time. However, the Special Subcormittee on Nonprofit Corporatiohs of-
the State Bar Committee on Taxation has submitted its general comments
(Exhibit XXV) and individual detailed comments of members of this éubcommittee
have been (Exhibits ﬁiXXVII, XXXXVIII) or will be submitted in the near
future. L _- 7
We plan in this mEmoranduﬁ to present the staff'aﬁalysis of the
overall reaction td:the'fentativg'reédmméﬁdation and an analysis of the
comments on the basic apﬁréach of'tﬁe féﬁtative draft.
Separate memcoranda will be prepared.on other aspects:
Memorandum 76-90 ~- Diviﬁion 2 (Nonprofit Corporation Law)

Memorandum 76-91 —— Division 4 (Provisions Applicable to
Corporations Generally)

Memorandum 76-92 -- Conforming Changes

Memorandum 76-93 —- Cooperatives and Other Special Corporations
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OVERALL REACTION TO TENTATIVE RECOMMENDATION

4274

The comments on the tentative recommendation were in general

highly favorable. The persons who reviewed the proposals characterized

LR ] r

them in such terms as "excellent,” "well dome, thoroush,"” and "“commendable.’
Professor Oleck (Exhibit I1II) stated that it is "probably the best

statute ever proposed on this subject”; the nonprofit corporations
subcommittee of the State Bar Committee on Taxation (Exhibit XXV)

T

"completely and enthusiastically endorsels] the approach taken.' You
should read the attached exhibits to pet an overall feeling concerning
the reactlon to the tentative recommendation. It is obvious that many
of the persons who submitted comments made a careful study of the tentative
recommendation.

Among the more specific comments directed to the general character
of the tentative recommendation were that it simplifies and clarifies
the law (Exhibits V, IX, XIII, XVI, XXXIV, XXXVIII), that 1ts use of
self-executing provisions is good (Exhibit XVII), that the concept of
having a single statute applicable to all nonprofit corporations is
sound {(Exhibits XX, XXXIV), that the method of paralleling the business
corporation law §5 good (Exhibit XIV), and that the general drafting
philosophy of the tentative recommendation is desirable (Exhibit XXIV).

One commentator {Exhibit XIII), believes the Commission should
inelude revision of the tax laws as part of its study, and another
belleves that the law relating to nonprofit associations should be
included (Exhibit IV). The staif believes that nelther of these 1is
practical within the scope of the present project. It would be possible
to undertake review of the tax laws relating to nonprofit corporations
as a related project, as well as of nonprofit assoclations, 1f the
Commilssion so desires; of course, the tax law project could include only
state and local taxatlon.

Another commentator (Exhibic VIII), believes that the tentative
recommendation '"'falls to take into account the vase difference between
the diverse human elements and management make—up” of business and
nonprofit corporations. As a eonsequence, the tentative recommendation

would generally provide inadequate protection to the individual member.
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It {5 the commentator's "firm bellef that your basiec approach should be
directed much more toward the protection of individual members.” By way
of contrast, Exhibit XXXVII, being a "members rights thinking person’” 1s
impressed with the emphasis the tentative recommendation places on
"preservation of members' rights and control of tﬁe Board of Directors
to assume adequate limitations on management."

Eihibi; XXXVI raises the questioﬁ-whether the tentative recommendation
will cause formation of nonprofit corporations for land marketing schenes.,
It notes that “a great number of fiduclary and legal strictures seem to
be not nearly severe enough.” Without more specific criticism, the

staff 1s unable to comment on this point.

BASIC APPROACH OF TENTATIVE DRAFT

The letter of transmittal which forwarded the tentative recommenda-

tion for comment included the following request.

Your comments are solicited now regarding all of the follow-
ing: ' |
(1) The basic approach of the tentative draft--a comprehensive
nonproflt corporation law {ome that is complete in itself and does
not require reference over to the business corporation law) and the
addition of a new Division 4 to Title 1 of the Corporations Code
(which will contain provisions applicable to all corporations,
profit and nonprofit}. ' )
The vast majorlty of the persons who submitted comments approved the
baslc approach of the tentative draft. Two State Bar committees re-
viewed the draft; one “completely and enthusiastically endorses the ap-
proach taken” but the other 1s opposed to the cdnéept of Division 4.
Only two of the 60 persons who submitted comments objected fo the con-
cept of Mvision 4; one objection was made on the basis thaf the non-
profit corporation law should be complete'in itself without haﬁiﬁg a
separate Division 4. B
This memorandum first sets out a summary of the comments received
on the basic épproach. Following this summary is a discussion of the
statutoery 3éheme proposed in the tentative recommendation and then an

analysis of the contents of Division 4.



Summary of Comments on Baszsic Approach

State Bar Committee on Corporations

A letter from the Chairman of the State Bar Committee on Corpeora-
tions (Exhibit XXX) states:

For the reasons indicated at the meeting, our Commlttee 1s op-
posed to Division 4 of the Comnmlssion's tentative recommendationm,
and feels that the definitions and general provislons presently
contained in the General Corporation Law should be retalned in such
law. To the extent that such provisions are appropriate for non-
profit corporations, they may be incorporated by reference or
repeated with appropriate modification.

Special Subcommittee on Monprofit Corporatioms

By way of contrast, a letter from the Chairman of the Special Sub~
comnlttee on Honprofit Corporations of the State Bar Committee on Taxa-
tion (Exhibit XXV) states:

Dur reactions were as follows:

1. The approach taken--a separate and independent nonprofit corpo-
ration law~-1s desirable and meets with the unanimous approval of
our Committee.

2. The idea of combining sections that deal with provisions equal-
ly appropriate to non-preofit and profit corporations was also
desirable.

In short, our Committee completely and enthusiastically endorses
the approach taken in this legislative draft.

Other Zeactlons

With the exception noted below, the basic approéch taken in the
tentative recommendation was éitﬁér generally or specifically approved
by the persons who commented on the tentative recommendation. Some
writers objected to the organization of Division 2; this is not dis-
cussed in this memorandum. Seé Memorandum 76-.90.

General approval. Some of the comments recelved expressed general

approval of the tentative yacommendation without referring specifically
to the basic approach. See Exhibits II, III (Professor Oleck--"probably
is the best statute ever proposed on this subject'), IV ("excellent |
proposal”), V ("proposal is to be commended™), IX (provisicns “are
clearly put and considerably easier to understand {and thus easier ro
comply with) than before”}, XXI ("discovered no significant defects™),
X¥XII ("draft is entitled to high commendation’), X¥XIV {"Werbelieve

your recommendations to be good and well-researched and proposed. I'm
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-sure that the results of your excellent efforts will simplify the law
and improve 1ts uniform application with respect to all nonprofit corpo-
rations.”), LXL ("I can find no areas of the proposed new ilon-profit
Corporation Code with which I disagree.™}.

Specific approvail. Many of the comments specifically approved the

basic approach. See Lxhibits XI ("basic approach of the Commission,
i.e., a nomprofit corporatiom law which 1s complete in itself is good:
it will contribute io economy of time and money’}, XIIT ("I think that
the overall approach of the Commission znd 1ts consultant is excellent.
The non—profir law har boen confusing for vears and the adoptiom of a
new general corporation law has made it imperative that something be
done about the non-profit law. I am deliphted to see that this is belng
done at this time, and I hope that the Legislature will be able to move
promptly on the Commission's recommendations. . . . To me, the policy
of simplification is parawount. There are many small non~profit corpora-
tions in this state whec either receive no legal advice at all or receive
free legal advice. ifany attorneys--and I am afrald that at times I have
fallen into this categorvy myself--are not as careful as they should be
in the advice rendered to the non-profilt ceorporatlons. Therefore, a
clear, concise statute with a miuimun number of cross-references is
necessary. '), XIV ("Honprofit ccrporations are an increasingly important
segment of corporate law. T thoroughlv concur with the concept that the
non-profit corporation law should be compiecte in itself. I think the
basic approach of the tentative drofr is exceilent."), XV ("support the
idea of a separate nonprofit corporation code and am appreclative of the
basic thrust of the commission's work'), XVI ("Generally, the recommen-—
dations for the rewrite 2nc consolldcation of the romprofit corporation
law into the 1/ chapters 1s well don» and is a big step toward simplifi-
cation and clarification of the law.'™, ZVIL {"Part I and Part II, has
been reviewed by me. I am impresead by ite comprehensive nature and
thoroughness in scope and coverage.'), XVIII ("I agree that a separate,
independent statute governing California non profit corporations is
desirable, although I do not necessarlly agrec with the statement made
at page five of the recommendation ro the effect that the existing law
has not worked w~ll in practice. . . . T belleve that it is quite sound
to establish a separate Sectlon of the Corporations Code for provisions
that are applicable both to business corporations and non profit corpo-
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rations."), XIX (“Tals letter should not be construed as a general
criticisnm of the druft. On the wholz, the draft provisions would seem
to provide an crecellent substitute for the cxisting unonprofit corpora-
tion law. The asuthors of the draft should te congratulated for their
fine work."), XX ("As a general matter, I think that the 1ldea of a
basic, self-contained Hon-Profit Corporation Law is 2n important step
forwérd in this araa. . . . I hope thst no mitter winat happens with
reference to the rocommendations, that the corespt of a specific body of
law relating to all non-profit corporations 1s put into effect by the
Galifornia legisisturae."), XHIV ("Thz Club supports the general approach
taken by the Commission In draiting a complete and self-contained non-
profit corporation law, We believe this approach wlil facilitate the
use and understanding of the statutes applicable =o nonprofit corpora-
tions by both lawyers and laymern. This is particularly important in
view of the fact thnc lawyaers {requently perform legal work for small
nonprafit corpcritions without compensaticn, and following formation,
many small nonprofit corporaticns ore operated by laymen without the
benefit of legul! crumsel ir duy-to-dey oparations.’), XXVI ("I have
revieved your draft . . . nf the prop-sed new California Non-Profit
Corporaticn Liw (Parte I and IX). Gn the whole I think it i3 very well
drafted. It is o be hoped that ithe legislatur: will adopt the new
law.”), XXVII ("hecitily endorse the armpriach™), XLIX ("I have read the
tentative recommendation of the Commission and express my approval. The
comprehenzive coverape of the new stiacure will glve non-profit corpora—
ticns and toelr sdvisors clear guidancz, with a ringle codification, in
the law governing tiue organizaticc and covevatica of svel. corpora-
tions."), XXXI ("Preliminarily, vo would like to express cur apprecia~
ticit of the Comnission's general spproccihi in the orghnization of the
Drafsz, and our #icleheaited support of the concept of establishing a
complete and sclfecontained nonprofit cerporatiea low'), XXXIIT ("I am
in total agreement with the specifi: approach of a comprehensive non-
profit law complete in irsclf. Tha referonces in the current law to the
business covporat’on low ercntes uo cnd of probliscs for nonprofit corpo-
rations.”™)}, XXMV ("Thz recommended rastructuring of the cede basically
to provide a scoparate gectlon devotsd to nonvreofit covporation law
appears to uc to have conslderable mevit.™), XHXVX ("I think the basic
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approach in the tentative draft proposing comprehensive, complete non-
profit law which allevintes the necessity of flipping through every

other coda booik is a noteworihy znd o valiznt undertaking and one which

has long since been overdue.), X¥XXVIII ("ERC approves the basic ap-

proach of the tentative draft and commends the Californla Law Review
Commission for the fine effort.”), XHXIX (“General Approach~-Agree--I

have been agked to Incorporate the Hatloral Wool Growers Association.

It has operated for 109 years as an asseclation. It was somewhat embar-
ragsing to respond to & member in Texas who wanted a copy of the Califor-
nia Non Profic Lawl"), XXXXIII ("I om favorably impressed with the

format, the substance and the wording erployed.”), XXXXIV ("The problems
raised in vour report with respect to the lack of'continuity of the

general corporate law provisions and the nonprofit provisions have

caused many hours of wasted time in develcping articles of incorpora-

tion. There 18 no quasticn that 5 conprehensive aonprofit corporation

law will be extyelzly kelpiul to lawyers working with this type of
organization. . . . I wholrheartedly concur with the concept and recom-
mend that the two pavts, part I--Wew Division 2: Nonprofit Corporation

Law and part II--Propecad Leglslaticn, New Tivision 4: Divisions Appli-
cable to Corpovatlonz, generaliy be rocotncuded by your cormissien.”),
KXXXVI ("the Comnidesion has successfully zchieved its desire to simplify

the nonprofit coxperation statuta #ad to fill In the many new, needed
provisions in what wos an incormpleie znd hopelessly cbsolete law."),

XXXAVII ("zopreach is excelleut and desirable’), XXXXVIII ("Overall, 1

am véry irpresced with the quality of the Commission's work and I think

that the basic erproach 1= sound.”), ¥XXXIX ("I am in azcordance with the approach
of the Law Revisisn Cormission, and part? cularly its attempts to simplify the
law relating to nonprefit corporations and to fuwmmlate the provisions
relating to this Leldy of low in ene corncecutiva s2t of code sections.
Although a number of non-profit corporatioons arve formed where the clients can
pay substantial foes for the legal wor: involved, particularly in the
municipal financing area and In cornection with the formation of special
corporations in ~.aunection with wezl estorn develonTeuts, a number of
corporaticnz puct be forwed by every attorrzy virtunlly as a public service.
Any steps whizh meke it eacicer for the lawyer t~ carcy ovt thls latter
function of p:blin service in . cov>ntent mammer without a great expenditure
of time and effcrt will be of Beuefit to the Doz, since it will encourage
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a2 number of attoineys to engapge in thizs activisy who cotherwlse would not
~ be able to perform such public service. I hope these comments may be
helfpful, and congratulats the Coumission on its noble effort inm this
area."), LI ("like the approcch of hoving a Wonprofit Corporation Law
which 15 complete in 1tself”), LII ("I caa state that 1 approve your
approach 1n producing a self-contained set ¢f codes relating only to
nonprofit corporations. This should be a boon to practitioners in that
the location of the pertinent law and the interpretation of it will
be greatly simplifi-d."), LIV ("I stroupgly support what your Letter of
Tramsmittal, July 23, 1976, refers to as 'The baslc approach of the
tentative draft' and the recoumendation cf the Commission that there be
adopted” para. 1) A new and self-cci:tained nonprofit law that is ' . . .
complete in itself and does not require reference over to the business
corporation law. . .', and para. 2) A new Division 4 to Title 1 of the
Corporations Code that would set for provisiens applicable to all types
of corporations."), LV ("Whon the now profit corporation law goes into
effect, we will hrve two corpsration lzwvs in effect because the old one
stays In effect for the parts of it that zre incorporated into the
non-profic law. Obviously, the 12zt loglcal step is the one you have
taken - tc mezke a new separate uon~proflt 1sw. Both are very different
in purpose, orgonizaton znd operstion ~nd should be provided for entirely
separately with the eucepticn nf those common mechanical matters that you
have provided for 1n the new Divisiloa 4, UWith this revision, then these
provisions not only can %2 vsed more ecanily snd intelligently, but also they will
be more eacily anznded to correct future problems for speclfic problems
of either profit or non-pro it'}y, LVIL ("First, you solicit comments on the
basic approach of the tentzrive Araiit—-~ ceomprehensive nonprofit corporation
law, complete 1n 1itseif, and the additi:n of 2 uew DHvision 4 to Title 1 of the
Corporations Code. I heavtily endorsc this spprooch.), LVITII (I am
very much in favor of 2 comprchensive nonprofit corporation law which 1s complete
in icself. Vhere there are provisions of the law which are applicable to both
profit and nonprofit c-rporations I favor a2 compllation of such provisions in
a separate division of th~ Corporatiun Cnde. The reascns for this preference is
~not only the facility for reserzch cud aszlysis, but the improved quality of
advice wiich might be rendered wliers one is rot faced with the procedural task
of referring t¢ several volumas of severz) zcdes in order to ascertain the law
relating to a pariicular proble: nf = client; the ease of research will
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reduce the cost to the client and assist in providing a more accurate response
to the particular situation, a better service at a lower cost with less
possibility of confusion and error.’), LVIX ("We think the basic approach of
‘a comprehensive and complete nonprofit corporation law deserves support. We
think the Commission's draft is excellent.”).

Comments expressing concern about Division 4. Four of the writers

expressed concern about Division 4. Division 4 was considered to be
"quite gound' in Exhibit XVIII but the writer sugpests that the division
“should be expanded' to add additional provisions common to business and
nonprofit corporations. Later in this memorandum, the staff suggests
one additional provision for Division 4.

In Exhibit XXXVII, the writer states that a division containing
provisions that cover both profit and nouprofit corporations may be a
"eood idea'’; if the provisions "turn out to be the same, of course I can
see one [division] serving for both. But, normally, matters of great
departure develop over the years and we might have substantial differ-
enceé in the proposed separate [division] between the two types of
corporations . . . ." There is merit to this point; the Commission
should Iinclude in Divislon 4 only those provisions that are extremely
unlikely to require separate development for profit and nonmprofit and
other types of corporations over the years.

One writer (Exhiblt XXXXI) objects to Division 4 on the basis that
it is inconsistent with the objective of having a nonprofit corporation
law that is complete in itself. "It would have been preferable to have
the non~profit corporation law really complete not requiring any refer-
ence to any other part of the corporation law." The writer also sug-
gests that all. speclal statutory provisions applicable to nonprofit
corporations should be included in the new nonprofit corporation law.

Mr. Bolden of the office of the Secretary of State (Exhibit LIII)
objects to Division 4 on the ground he expressed in his prior letter
(previously considered by the Commission) ''that a consideration of that

subject is entirely premature and unwise.’

4041373

Scheme of Tentative Draft

The scheme of the tentative draft is to take certain provisions of
general application that do not relate to the internal affairs of corporations
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and to compile those provisions in Division 4 to be applicable to all
corporations. Accordingly, a person interested in business corporations
under Division 1 will need Division 1 and Division 4. /. person interested
in nonprofit corporations under Division 2 will need Division 2 and
Division 4. A person interested in a corporation formed under a special
law will need that special law and Division 4.

In determining which provisions should be included in Division 4,
the staff took a conservative approach. %e compiled Iin Division 4 only
those provislons which are of the type that should apply to all corporations
and are not likely to require modification for particular types of
corporations. We were influenced, too, by the convenience to the person
who was seeking to find the provision in determining whether to compile
the provision In the nonprofit corporation law or in Division 4. We
selected provisions for Nivision 4 that did not relate to the internal
affairs of the corporation sc that both the business corporation law and
the nonprofit corporation law would be complete in themselves. We werxe
influenced by whether uniform provisions on the particular subject
matter were needed and by whether. there was a danger of having inconsistent
provisions dealing with the subject matter in various corporation statutes
if a uniform statute were not enacted. If the subject matter was one
where different statutes might reasonably be expected to develop for
different types of corporations, we did not include the provisiom in
Division 4.

The situation can best be illustrated by an exampie. Take, for
example, Section 14452, which provides:

14452. A corporation shall, as a condition of 1its existence
as a corporation, be subject to the provisions of the Code of Civil
~ Procedure authorizing the attachment of property.

As drafted, this provision will apply to all corporations, unless the
corporation is expressly excepted from the operation thereof or there is
a special provision applicable to the corporation inconsistent with
Section 14452, in which case the speclal provision applies. See Sectiom
14450, A plaintiff who has a cause of action against a corporatlion and
wants to attach corporate property can refer to one section--Section
" 14452~-and need not determine which statute the particular corporation

whose property is sought to be attached is incorporated under.
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What 1s the existing situation? With respect to corporations
governed by the new General Corporatlon Lsw, Ceciicen 1056 provides:
B 106. Any corporation heretofore or hereafter formed under
- this divislon shall, as a condlition of 1ts existence as a corporation,
be subject to the provisivnc of the Code of Civil Procedure authorlzing
the attachment of corporate property.
Section 1196 does not zpply to corporations which are not governed by the
new General Covporatlon Law; such corporatiouns contiﬁued to be covered
by the repealed provision of the old General Corporation Law, specifically
Sectlion 126.1, which provides:
126.1. Any corporation heretofore or hereafter formed under
this division shall, as a condition of its existence as a corporatien,
be subject to the provisions of the Code of Civil Procedure authorizing
the attachment of corporate proparty.
If Section 14452 were taken from Division 4 and inserted into the new
nonprofit corporaticn law, we will have a provision covering corporations
formed under the new Gzneral Corpoeration Law, a similar provision covering
corporations formed under the old General Corporation Law, a different
provision covering nonprofit corporations covarcd by the new nonprofic
corporation law, and no provision at all covering corporaticns formed
under the cooperztive corporation law or other divisions of the Corporations
Code or under specilal statutes in other codes, 1f a provision covering
attachment is to be duplicated In each statute providing for the formation
of corporaticns, the cowparable provliecion of each statute will have to
be amznded 1f the need for amendment of the provislon arises. A more
significant prcblem is that & plaintiff vwho seeks to attach corporate
property will bte faced with th« tack of identifyving the particular
statutory provision that zppiiez to the particular corporation whose
property he seeks to attack. Ye think this is clearly the type of
situation where one ganeral provision should apply to all corporations
and the provision is hest complled in a division that applies by its
terms to all corporations.
Ye believe that the same ca2se can be made for the other provisions
that are compiled in Division 4. In a separate portion 6f this memorandum,
we go through each chapter of Division & pointing up the considerations
that are relevant to whether the yrovisions of that chapter should be
duplicated in the various statutes uuthorizing the formation of corporations
or should be compiled in Division 4.
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The State Bar Commlttee on Corporatlons discussed Division 4 and,
as previocusly noted, diszpproved the concept of Division 4. Several
menmbeys of the committee advanced reasons at the meeting for this disap-
proval. Mr. Holden (office of Secretary of State, see Exhibit LIIT
attached) stated that he believes that it 1s premature to approve Division
4. Instead, he would wait until the nonprofit corporation law is enacted
(with the provisions in Division 4 included in the nonprofit corporation
law) and then determine whether some of those provisions can be combined
with provisions 1n Nivision 1 to provide provisions applying to all
corporatlions. Perhaps he would wait to make this decislon until the
study of cooperatives and the other corporations not formed under the
new General Corporation Law has been made, The staff belleves that a
decision can be made now as to which of the provisions in Division 4
should apply to all corporations. In this connection, it should be
noted that the provisionc of the old General Corporation Law, which
would be supersaded by DNivision 4, 4id apply to all corporations but
many lmprovements have bezn made and defeocts eliminated in these old
General Corporation Law provislons in drafting the new General Corporation
Law. Division 4 makes the new perfected provisions generally applicable.

The second reason glven at the State Bar Committee meeting was that
the new General Corportion Law should be a self-sufficient body of law
for business corporations. This reason hac considerable merit, especially
Insofar as the internal operation of corporaticns is concerned. However,
when matters such as attachment of property or service of process on
corporations, and the like, are concerned, the staff believes that it
would be better to have a dilvision applicable to corporations generally
than it would be to duplicate the provisions in each corporation statute
. in order that each statute be complete in itself. In this connection,
it should be noted that the persons couwmentiag on our draft were strongly
of the view that we need a noaprofit corvnoration law that is complete in
itself but, at the same time, there was almest unanimous approval of our
basic approach which ic to compile certain general provisions in a2 new
dlvision applicable to all corporations.

snother concern expressed at the meeting of the State Bar Committee
was that, 1f the provisioas proposed to be compiled in Division 4 were
compiled in that divisiorn and made applicable to all corporatioms, there
is a danger that inappropriate amendrments will be made to the general
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provisions to deal with the problems of particular types of corporations—-
such as cooperatives. Given the nature of the provisions compiled in
Division 4, the staff believes that such amendﬁents are unlikely and, 1if
Justified in rare instances, are managable. By way of contrast, consider
the problem of amendments 1f the provisions 1n Division 4 are to be
duplicated in each of the statutes relating to the formation of corporations.
Each time a defect is discovered in one of the sections, amendments to

_ all comparable sections in the varlous corporate statutes will be required
1f the sections are to be kept uniform. The likelihood of unintended
lack of uniformity resulting from a corrective amendment to onme but not
all of the sectlons 1s a sipgnificantly greater danger, we believe, than
inappropriate amendments to the general provisions 1f they are compiled

in Division 4.

In conclusion, the staff believes that a scund decision on whether
to retaia Division 4 can be made only 1if thé alternatives are considered
with respect to each chapter of Division 4. An analysils of each chapter
is set out in a subsequent portion of this memorandum.

There is another significant benefit of collecting 1n Division 4
general provisions thaﬁrdo not relate to ﬁhe internal operation of the
corporation. The old GeneYal Corporation Law will continue for many
years to apply to a substantial number of corporations, including cooperatives,
mutual savings'banks, gavings and loan asscociations, private educatiomnal
corporations, and so on. DNefects in the old General Corporation Law
will continue to exist with respect to these corporations. These defects
will no longer continue to exist to the exteﬁt that some of the provisions
of the old General Corporation Law--those which will be superseded by
provisions of the new Division 4--can be made no longer applicable to
corporations not under the new Gene;él Corporation Law. To acconplish
this objective, the staff recommends that the Commiésion add to the bill
to be introduced to effectuate the recommendations with .respect to
Divigion 4, the following section: 1

: 15/906
APPLICATION OF OLD GENERAL CORPORATION LAW

Cal. Stats, 1975, Ch. 682, § 16, ps amended, Cal. Stats, 1976, Ch. . ,
5 '43.5 (smended). Continued effectiveness of repealed General
Corporation Law ’
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SEC. __ . Section 16 of Chapter 682 of the Statutes of 1975, as
amended by Section 43.5 of Chapter __ [AB 2849] of the Statutes of
1976, is amended to read:

Sec. 16. {(a) Section 119 of the Corporations Code as in effect
immediately prier te the effcetive date of this aee on December 31,
1976 , to the extent that it makes applicable the General Corporation
Law to private corporations organized under other laws, shall continue
in effect notwithstanding its repeal by the provisions kereef of Chapter
682 of the Statutes of 1975 ; but it shall refer to the provisions of
Division 1 (commencing with Section 100) of Title 1 of the Corporations
Code as in effect immediately prier to the effective date of this
ae# on December 31, 1976 , unless and until the provisions of any other
statute permitting the incorporation of private corporations shall be
amended to incorporate by reference 1n such other statute specific
sections or portions of Division 1 (commencing with Section 100}) of
Title 1 of the Corporations Code as amemded hereby enacted by Chapter
682 of the Statutes of 1975 . .1l references in any such other statute
to any sections or portions of the General Corporation Law shall, until
such amendment, continue to be references to Division 1 {commencing with
Sectionn 100} of Title 1 of the Corporations Code as in effect twmediatedy
prior teo the efifective date of thie aet on December 31, 1976 . Hemprofie
cosperative corporatiens orpanired pursusmt to Tiele 22 of Pare 4 of
Divisten Firet ef the Givi: Gode préer te Aupgust 145 1931 which have
noe eleected 2o be governed Ly Pare 2 {commeneing with Seetion 122009
of Bivisien 3 of Tiiie 3 of the Corperatiens Cede pursuant te Seection
122060 of the Cerperatiems Codes and extsting as nenprofit cooperative
corperatione on January 1; 1977y shall be peverned on and afteyr such
daee by the Geneval Henprefit GCerperatien haw:

{b) Notwithstanding subdivision (a), subdiviasten {b} ef Sectien
204 of the Corperatiens Cede as in effeet an January 3 1977 and
a8 subsequently ameaded; shall appiy eo a:i: ecorperatiens Division 4
(commencing with Section 14400) of Title 1 of the Corporations Code as
in effect on January 1, 1979, and as subsequently amended, shall apply
to every private corporation as provided in Section 14450 of the Corporations
Code, and the following provisions of Division 1 {commencing wvith Section
100) of Title 1 of the Corporations Code as in effect on December 31,
1976, no longer apply to any private corporation: Sections 123, 124,
126, 126.1, 127, 128, 129, 309, 310, 313, 832, 1307, 1308, 1309, 1511,
2240, 3001.1 3019, 3020, 3021, 3022, 3300, 3301, 3301.1, 3301.2, 3301.3,
3301.5, 3301.6, 3301.7, 3301.8B, 3302, 13303, and 4122; Article 3 (commencing
with Section 4690) of Chapter 1 of Part 9; Sectioms 6302, 6303, 6304;
Part 11 (commencing with Section 6200) .
: (c) Subdivision (a) does not apply to corporations to which the

Nonprofit Corporation Law " (Division 2 (commenci;g with Section 5000) of

Title 1 of the Corporations Code) aEplies.

Comment. The first two sentences of subdivision (a) of Sectien 16
of Chapter 682 of the Statutes of 1975, as amended, are amended to
eliminate any ambiguity in the references to the 1975 legislation and
pertinent dates. The third sentence is continued in Corporations Code
Section 12206.

Subdivision (b) is amended to delete the reference to subdivision
(b) of Section 201 of the Corporations Code which 13 repealed and recodifie
as Sectilons 14510 through 14515 of the Corporations Code, to make clear
that asubdivision (a) does not 1limit the scope of Section 14450 of the

14—



Corporations Code, and to repeal for all purposes those provisions of
cld General Corporations Law (as in effect on December 31, 1976) which
are superseded by the provisions of new Ddvision 4 of Title 1 of the
Corporations Code. _

Subdivision (c) 1s added to make clear that nonprofit corporatioms
are no longer governed by the old General Corporation Law. See Corp.
Code % 5102 (scope of division) and Comment thereto.

¥ote, The operative date of this amendment is January 1, 1979,

404/401

Analysis of IHvision 4

Chapter 1 - Definitions and General Provisions (commencing on page 419)

Article 1 consists of definitions. These definitions are relevant
only with respect to the substantive provisions which use the defined
terms. Hence, Article 1 involves no policy issues as to the content of
Division 4.

Article 2 consists of miscellaneous peneral provisions. These
provisions are analyzed in some detall below because a careful analysis
of the provisions will, we believe, pive the Commission a feeling for
the reason why Division 4 is needed.

The first substantive provision is Section 14451 {suit against
corporation). As drafted, this provision will apply to all corporations
unless the corporation is expressly excepted from the operation thareof
or there 1s a special pro#ision appliéable to the corporation inconsistent
with Section 14451, in which case the special provision prevalls. See
Sectlon 14450. A plaintiff who has a cause of action against a corporation
or assoclation can refer to one section--Section 14451--and need not
determine what statute the particular corporation he 1s going to sue is
incorpeorated under. o _ _

What {s the existing situation? With respect to corporations
governed by the new General Corporation Law, Section 105 provides:

105. A corporation or assoclation may be sued as provided in
the Code of Civil Procedure.
With respect to corparations not covered by the new General Corporation
Law, such corporations continue to be covered by the repealed provisions
of the old General Corporation Law, specifically Section 128, which

provides:
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128. & corporation or association may be sued as provided in

Section 395.5 of the Code of Civil Vrocedure.

If Section 14451 is taken from Division 4 and inserted into the new
nonprofit corporation law, we will have three differently phrased provisions
covering exactly the same situation, wil]l have established the pattern

of repeating a similar provision 1n each speclal corporation act, and

will cause the plaintiff who has an action apgainst a corporation the

burden of determining which provision applies.

Sectlon 14452 (attachment of corporate property) was previously

discussed in this memorandum. Section 14453 (issuance of money) is a
general provision that is compiled in the Corporations Code merely
hecause there 1s no better éode in which to compile the provision.
Section 14454 (federal corporations) 1s a general provision that should
not be limited to corporations formed under Division 1 and 1t would be
undesirable to duplicate the provision in various statutes authorizing
the formation of corporations.

Section 14455 {informatlion to assessor) alsco deals with a matter
that should be covered by one general prowlsion. Certainly it would be
an aid to the assessor to have one general provision requiring the
corporation to furnish requested Iinformation, rather than having to
" search out the specific provision that applies to the particular corporatior
from which the information is sought. There is also a risk that there
will not be a comparable provision applicable to the particular special
corporation if there is no general provision.

Section 14456 (reserving the right to amend or repeal all statutes
relating to corporations) also should be a general provision. It should
not be necessary to Insert in each bill that affects corporations such a
provision.

The ceollection of the various provisions (Sections 14457, 14458,
14459, 14460, 14461, and two additional provisions to be recommended for
addition by the staff in a separate memorandunm) relating to the evidentiary
. effect of certain corporate instruments or documents in one general
statute applicable te all corporations should be a substantlal aid to
the attorney who seeks to offer such an Instrument or document in evidence.
Having general provisions in a chapter applicable to ail corporations--
rather than having qpecific provisions in each statute applicable to
corporations--will avoid the need to search out the provision applicable
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to the pafticular corpcration and will result in a uniform set of provisions
that will minimize the need for amendment of numerous provisions should
the amendment of one of the general provisions prove to be necessary.
article 3 contains provisions relating to enforcement by the Attorney
General. Section 14490 relates to enforcement of certain statutory
provisions by the Attorney Gemneral. This sectlon could be duplicated in
Division 1 and Division 2, hut the staff recommends that it be retained
in Division 4 because it fills out 5Srticle 3 and avolds the need for
unnecessary duplication, TIf the lanpuage used.iln this section requires
amendment, 1t would be easier to amend one section than two (which would
be the case if the sectlon were duplicated). In addition, there is a
likelihood that the section may be expanded when the study of cooperative
corporations Is completed. Section 1449} (action by .ittorney General to
dissolve corporation) is clearly a general sectlon that should apply to
all corporations and should not be duplicated 1n each corporation statute.
Section 14492 is a companion section to Section 144%1 and should be

retained in Division 4 for that reason.

Chapter 2 - Corporate Zame (page 439)

The provisions of the new General Corporation law relating to
corporate name (Section 201) now apply to all corporations. Chapter 2
places these provisions in Division 4 which applies to all dorporations.
The exlsting situation 1s one that will be a trap to an unwary lawyer.
Section 102 of the new General Corporation Law limits the scope of
Division 1, but an obscure provision in an uncodified section (Section
16 of Chapter 682 as amended by Section 43.5 of the 1976 corrective
bill) adds the following provision:

{b) Notwithstanding subdivision {a}, subdivision (b) of Section

201 [complled as Sections 14510, 14511, 14512, and 14515 in Division

&£] of the Corporations Code as in effect on January 1, 1977, and as

subsequently amended, shall apply to all corporations.

The provision-quoted above 1s defective in thaérit fails to recognize

Ehat sPeciai ﬁfcvisions relating to corporate names are found in various
speclal statutes relating to corporations. More significant, however,

is the trap for the unwary lawyer who must be aware of an obscure provision
in an uncodified éection te know that the provision of the new General

Corporation Law applicable to corporate names applies to all corporations.

-17-



S5ince the decision already has been made to apply the corporate
name provisions to all corporations, the pollcy 1ssue is whether it is
better to handle the matter as it is now handled as outlined above or to
complle the corporate name provisions in Division 4 which is a division

that will apply to all corporatilons.

Chapter 3 - Filinp of Instruments: Certificates of Correction (page 447)

Chapter 3 proposes to enact a2 uniform set of provisions relating to
the date of filing, delayed effective date, extending credit.for filing,
correction of instruments, and record of process served on Secretary of
State. The staff believes that the need for a uniform statute covering
these matters is clear. The existing situation--one set of provisions
covering corporations under the old General Corporatlion Law {vrith defects
uncorrected) and another set covering the corporations under the new
General Corporation Law would be made even worse i1f a third set of
provisions were added for corporations under the new nonprofit corpeoration
law. 1If any defect 1s discovered in the statutes, amendments would be
required in each of the comparable statutes. HMoreover, we belleve that
1t will be wmany years before all corporations will be removed from
coverage of the old General Corporation Law, and the attorney who is
seeking to file an Instrument with a delayed effective date or to correct
an instrument will face a confusing array of statutes unless a single

uniform statue is enacted.

Chapter & - Service of Process of Domestic Corporations

Chapter 4 proposes to enact a unlform alternative method of serving
all types of domestic corporations. The staff beliesves that the need
for a uniform statute covering this matter 1s clear. First, one uniform
statute avolds the need for a lawyer who seeks to serve a corporation to
search for the particular statute that applies to the particular corporation.
He need not determine whether the corporation is under the new General
Corporation Law, the old General Corporation Law, or some other statute.
He would have this task if provisions comparable to Chapter 4 were to be
duplicated in Division 1, Division 2, and in speclal statutes relating
to corporations, The uniform statute will also result in a uniform

procedure for handling service on all corporations.
The single statute applicable to all corporations will also result

in simplification of Code of Civil Procedure Section 416.10, which 15
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proposed on page 530 to be amended to conform to the new scheme. See
that amendment., In place of the simplification made possible by the
enactment of Divislon 4 in Section 416.10, if Division 4 were not enacted,
it would be necessary to keep Section 416.10 as it is and add additional
references to at least three more sectlons in subdivision {a) and to at
least four more sections in subdivision (1). 1If the same policy of
repeating the service of process provisibns in other special-Statutes
were adopted, additional references would have to be inserted in Code of
Civil Procedure Sectionm 415.1%. The result would be to create a research
task of some ﬁagﬁitude for the lawyer who seeks to find the appropriate
statute providiﬁg the alternative methcd of service for the particular
type of corporatisn. Hote that the enactment of Tivision 4 will permit
the deletion of the reference to the old repealed General Corporation

Law from Section 416.10. '

Chapter 5 - Statement Identifyving Officers, fflce, and Agent
for Service

Chapter 5 provides a uniform statute governing the annual statement
identifying officers, office, and agent for service. The Commission's
drafc has accommodated the needs of nonprofit corporations within the
framework of the uniform statute.

What 1s the existing scheme? Corporations formed under the new
General Corporation Law are governed by the provisions of that statute
relating to the annual statement. Corporations that are governed by the
old repealed General Corporation Law are governed by a different set of
provisions that require:different information, different flling times,
and so on. If a third statute were incorporated into the nonprofit
corporation law, there would be three. different statutes dealing with
the same problem-~providing a filing to.serve as a source of Information
as to the officers and address of the corporation and requiring (or
under the old General Corporation Law permitting)the designation of an
agent for service of process. We do not know how the Secretary of State
plans te asslst corporations under the old and new Ceneral Corporation
laws to comply with the varying time and contents requirements of those
laws. Jowever, the absence of s unlform statutory procedure will certalnlv
be a cause of confusion to those attorneys who are required to prepare

the statements on behalf of their client corporations. The uniform
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statute proposed in Hiﬁision_& will do much to eliminate this confusion
and 1is a much needed 1ﬁprbvement that éhould be enacted as soon as

possible.

Chapter R - Conversion {(commencing at pape 477)

This chapter (which provides a procedure for converting a business
corporatlon into a nonprofit corporation or a nonprofit corporation into
a business corporation) would appear more appropriately compiled in
Division 4 than in Division 1 or Division 2. The Commission could
develop two different procedures--one for converting a business corporation
into a nonprofit corporation (compiled in Nivision 1) and another for
converting a nonprofit corporation into a business corporation (compiled
in DPivision 2), but the staff recorwmends against thils alternative. WYe

believe that the provisions in Chapter 3 should be retained in Division
4.

Chapter 9 - Forelgn Corporations {commenclnp at page 489}

Chapter 9 contalnes a uniform statute applicable te foreign corpo-
rations that are not otherwise subject to Calfornia law. The chapter
‘provides for the flling of an informational statement and desipgnation of
an agent for service, requirements concerning the name of a foreign
corporation doing business In Californla, and provisions relating to
service of process on a foreign corporation. The chapter applies to all
corporations.

What 1s the exdsting scheme? It 1s difficult to determine whether
the provisions of the new General Corporation Law relating to qualificatlion
of forelgn corporations apply to all foreign corporations. The savings
provigion (uncodified Section 16 of Chapter 682 of the Statutes of 1975}
may preserve the provisions of the o0ld General Corporation Law for some
foreign corporations, but this may not he the intent of the savings
provision although Y¥iterally the savings clause would preserve these
provisions of the old General Corporation Law.

In any case, the requirements that a forelgn corporation doing
business ‘in California (which includes a nonprofit corporation which
conducts sufficlent activities in Californla, cocperatives and other
types of corporations which are not of the type formed under Division 1)
should be c¢overed by a peneral uniform statute. The provisions of the
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statute do not relate to the internal affairs of the corporation since

the corporation is a forelgn corporation that 1is not subject to Division

! or Division ? or some other statute. Hence, it is appropriate to

compile these provisions in Division &4 where they will be more readily
discovered by a lawyer for a foreign corporation seeking to comply with

the California requirements. The only reasonable alternative--to make

the new Ceneral Corporation Law provisions apply to every type of
corpoeration, profit, nonprofit, cooperative, and so on——is not ar attractive

one.

Chapter 1N - Crimes (commencing at page 511)

There is a need for a comprehensive statute relating to crimes. It
would be possible to duplicate the provisions relating to crimes in each
statute. owever, whenever a section is discovered to be in need of
amendment, it would then be necessary to find and arend all comparable
sections. The crimlnal provisions of Division 4 apply to all corporations.
This will avold the problem that the prosecutor would have in attempting
to find the particular statute applicable to the particular corporation
if no general provisions on crimes were provided. Also, there appears
to be a need for a study and improvement of these provisions, and this

task would be greatly alded by the existence of a uniform statute.

Additlonal Provisions for Division &

One commentator suggested that comsideration be given to including
additional provislons in Division & with the view to having uniform
provisions and avoiding unnecessary duplication. The staff has given
consideration to thls supggestion. "e do not want to include in Division
4 any provisions that are an integral part of the haslc corporation
statute applying to a particular type of corporation., There is, however,
onn area where the statute might be compiled in Division 4 without disturbing
the structure of Divisions | and 2. We recommend that Chapter 14 (Sections
1400~1403) of the new General Corporation Law and Chapter 14 (Sectlons
6410-6415), relating to bankruptcy reorganizations and arrangements, be
consolidated and compiled in Division 4 and be made applicable to all
corporations. These chapters can easlly be severed from the divisions
in which they are now found, and it would appear that a uniform statute--

applylng to all corporations~-would be desirable on this matter.

Respectfully submitted,

John H..DeMOulIy:‘,
Executive Secretary .3



- AUTHORS OF COLLIENTS

Feith E. Abbott, Esq. fEx. XX.VI]
tlenlo Park

Harren J. Abbott, Esq. [Ex. TCOVII]
Office of Attorney Seneral

Los Angeles

Virgil P. snderson, 4sq. {Ex, HIII--CSAA submitted. comment]

California State Automobile ass'n
Sacramento ' b

Xennetl: James Arnold, Esq. [Ex. 1.1} oot
San Francisco

~avid 5. ‘aratti, Isq. fEx. .L{ZI--firm submitted comment]
Fulop, “wlston, Zurns & ileilittrick :
Jewport beach

Robert Janes Perton, Zsq. [8x. XVII1
Procopio, Cory, llargreaves & Savitch

San Mero

John F. Bradley, Esq. [Ex. YII]
Burrig, Larerlof, Swift % Senecal

Los Angeles

J. J. Brandlin, Esq. [Ex. XX¥V]

Brandlin & flcillister
Los Angeles 2
John V. Broad, Esg. [Ex. XIX—firm submitted comment]
Broad, tThourle & Schulz

San Francisco P - S

John logers Durk, Esq. [Ex. X%
Horley, 3mith & Burk
Palo %lto

Idward L. Butterworth, Zsq, [Ex., VI]
Butterworth % Waller
Los Anpeles

David G. Cameron, Esq. [Ex. LVII]
Los Angeles
James il. Cowley, Lsq. - [Ex. RCXKVIII] -+

Los Angeles

G. Gervalse Davis III, Esq..f[Ex. XXXVI] - 0
ilonterey N T P



Bart Leamer, Esq. . [Ex. LI-—-firm submitted comment]
ricCutchen, Joyle, Erown & Enersen
San Francisco

J.J. Delaney, Esq. [Fx., XX0O(I1I)
Board of Lgqualization .
Sacramento

tenneth !, ellamater, Esq. [Ex. VIII]
~.Canoga Jark.,. -.v . .-

Mr. John B. Dowitt TEx, “{KIV] ' -
Save~the-Redwoods Leapue
San Francisco

alter i. Dold, Ysq. MEx. 1]
;-Pold .& Younzling ,
San rancisco RN
Robert B, Duffy, %sq. [Ex. LII--firm submitted com:mnt]
Hellenna 4 Fitting Co . T
Los Anreles C e . EOE

James i!. Flamagan Jr, Esq. [Ex. LV]

Clovis -
Albert J. Fink, Esq. [Ex. XVIII] .
Irell & rianella
Los Angeles !
Irving 1. Grant, Esq. [Ex, K@VI]-
Willils, Butler, bcheifly, Leydorf & Grant
; Los Angeles.: . . io-. o
Lloyd E. Graybiel, Isq. [Ex. XXXII} .. "

Long & Levit
San Francisco : - Lie

iIr. fichard Lalliburton [Ex. V]
HWational Automobile Club
San Francisco . o Nt

Ralph ¥&. Telge, Esq. [Ex. XL
tader, lielge & Gerson
Pasadena o i - B SEPUEIIE AT
. o
George lerrington, Lsq. [Ex. LWIII--firm submitted camment}

Orrick, Herrington, Rowley & Sutcliffe .
San Francisce

William ilolden, Esq.’ [Ex. LIII]
Office of Secretary of State
Sacramento



John F. llopkins, Esq. [Ex.
Hopkins & Carley

San Jose

Hon. Clayten . iorm TEx.

San Francisco

Carl oward, tsq. L

Kerner, folangelo & Imlay

San Trancisco

LM, Jilliam Y. dowell [Ex.
iarshal, ‘lunicipal Courts

San IHezo

[Ex. ¥

ALII~-firm submitted comment]

Ii{--submitted by J.S. farroll]

L
!

tlallace !owland, Isq. {ix. LIV}

San Francisco ey

Joseph J. llughes, Xsq. Ex, - VIII--firm submit ted comment ]
Orrick, Herrington, Rowley & Sutcliffe

San Francisco

dr. Toper ', Hurlbert 1Ex, 1V}

SPUR Weighborhood Services Office
San Francisco

Wlells A. Hutchins, Esq..
California State Automobile f3s'n
San ¥Francisco

. F. Scott Jacksom,  Esg.
Fulop,
lewport Beach

Phildp ii. Jelley, .Esq, [Ex.
Fitzgerald, Abbott & Beardsley
Oakland

John Paul Jennings, Esg. [Ex.
Jennings, Gartland & Tilly

San Francisco

Lawrence il. Xay, Esq. [Ex.

Associlated General Contractors
Sacramento

Mr. C. ‘lobert llemp {Ex.
Economic “esources Corporatiom
Los Anpeles

Stephen E. Lenzi, Esq. {Ex.
Auto Club of Southern Califormia
Sacramento
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[Ex. XAIII]

[Ex. XiL41]
1olston, wurns & MeKittrick

XK. IIL)

XAKIIV]

T VIII)

L IV--Auto Cluﬁléubmittedicomment]



Steven J. iialamuth, Esq. [Ex. LVIII]
Qakland

domer L. 'keCormick, Isgq [Ex, XiulIX]
#utan & Tucker C '
Zanta Ana

David 1!, :iitchell, Esq: [Ex. XII1]
Jopkins 3 Carley '
San Jose

Lane A. ‘lorrison, Esq. “[Ex. ¥.L{III--Board submitted comment ]
State loard of Equalization ' ¢ '
Sacramento

John 5. wrray, isq. - [Ex. L]
~edken Laboratories
Yan iluys

Jr. Johm i, ilelson rEx. LIL]
San Francisco

Hobert . Jida, Ysq. lEx, X7IV)}"
Auto Club of Zouthern California '
Los Angeles

Professor iloward Oleck ~ [Ex. III]
llake Forest University ' ’
Winston-valem, ilC

Zichard U. itobison, Esq.. - [Ex, &XIV-——Auto Club submitted comment }
Auto Club of Southern California - Wi S et
Los Angeles

lathan D. Wowley, Lsq. “IEx, ZAVIIT-~fifm submitted comment]
Orrick, lierrington, Zowley & Sutcliffe e ‘ -
San Francisco

Charles A. iummel, Esq. - [Ex, XxIX}. - oo
Berkeley : R
Jerome Sapiro, Esq. [Ex. .JOIVIL]

San Francisco : '

Jon B. Shastid, IUsq. [Ex. XIV!

‘iodesto

Thomas *. Shearer Jr, Esq. [Ex. XWVIIT}!
Orrick, lerrington, fowley & Sutcliffe
San Francisco

Arthur ¥. Simon, Bsq. © [Ex. LXL]
San Francisco

e



Hiliam o, Somuer, lsqg. [Ex.
iteil, Connolly 3 Barbieri

San Trancisco

ocbert L. Sorgenfrei, lsq. [Ex.
Securlty Pacific Jational Bank
Los Angeles

Jeffery Ii. Speich, Zsq. [Ex.
vowvmey, brand, Seymour & Rohwer
Sacramento

Robert £, Sullivan, [sq. [Ex.
Pillsbury, ‘iadison & Sutro

San Francisco

. Jerome Thomas, Isq.
Tepartment of lleal Istate
Sacramento

ils. YJanda Underhill
San Francisco
Hr, Thowas T, Vais
Inited Vay
Sauta Clara

Gordon .. Weber, Lsq. [Ex,

X¥VIL]
Il
¥LII}
¥II]
LVL)

XI]

V]

LI}

eCutchen, Brouwn, Doyle & Enersen

San Francisco

Fred B. Weil, Esq. {Ex.
Broad, Fhourie & Schulz

San Francisco

ialcolm 5. Yeintraub, Esq. {[EBx.

Dovmey, Brand, Seymour & Rohwer
Sacramento

Robert Vestberg, Lsq. [Ex.
Pillsbury, itiadison & Sutro

San Francisco

Geor~e I, White, Esq. [Ex.
San Francisco
David E, Willett, Tisq. [Ex.

Ken'q

X{diIT=--firm submitted comment]

e

¥II--firm submitted cpmueﬁtln

. 6 i

LIX]:

Aassard, Bonnington, Rozers & Huber

San Francisco

Hon. Thomas C, Yager [Bx.
Superior Court

Los Angeles

Yir. dorris ii. Zolle {Ex.

Los Angeles
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ST.TE BAR COVMITTEE OH CORPORATIONS

James 1. Andrews, ILsq.
Wyman, Bautzer, Rothman & Kuchel
Bevarly ills -

Irian r. Lurns, L18q.
San Francisco

4. bradbury Clark, Zsq.
O'ielveny & ilyers
Los Anceles

silbert ireyfuss, Isg.
Los Angeles

donald i. Felt, Isq.
San Francisco

Geraldine Green, 5Lsq.
Atlantic Fichfield Co.
Los Angeles

Frank L. Hannig, isq.
Redwood City

James R. hutter, isq.
Beverly tills

Professor fichard '’. Jennings
Boalt iall

J. Jason Kaplan, Esq.
San Diego

Curtis il. Farplus, Isq. :
Berkeley i

Carl A. Leonard, [Isq.
{lorrison & Foerster-
San Francisco

Rodney Loeb, Ysq.
Los Angeles

Harold D. liarsh, Usq.
Hossaman, !Jaters, Wrueger & Marsh
Los Anmneles

llans A. llattes, Esq.
San Ffrancisco

James i.. !Tayer, Isq.
Pillsbury, iladison & Sutro
San Francisco :



W. Patrick O'ieefe Jr., isq.
Santa Ana

Walter Olson, Isq., Chairman [Ex. XXX]
drrick, uverrington, Towley % Sutcliffe
San Francisco

Anthony . Plerno, Esaq,
lemel, Jacobs, Pierno & Gersh
lieyport Beach

Denis T. Wice, ZIZsq.
San Francisco

Edward .ubin, Esq.
Los fngeles

Henry L. Stern, Esaq.
Los Angeles

Brian R. Van Caap, Esq.
Diepenbrock, ulff, Plant & Hannepgan
Sacramento

SPECIAL SUBCOILIITTEE ON HONPROFIT CORPORATIONS OF THE TANATION SECTION
OF THE STATE BAR

Warren J. sbbott, Esq. [Bx, X.XIVII}
ffice of Attorney General
Los Angeles

James Ii. Cowley, Esq. [Ex. XIAVIII]
Los Angeles

Brett 1. Dck, Esq.
San Francisco

Kenneth C, Fliasberg, Tsq., Chairman lEx. XV
Beverly liiils

Leslie S. ¥linger, Esq.
Los Angeles
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SAHTBIT X

LAW OFFILES OF

VWRETER.A DOLD
- GEORGE S. YOUNGL!NG

BOI MARKET STREET -
SAN FMNCISQD. CAL!FDRNLK Mloﬁ
’ t!l.!"l-loue ave-rero -

-August 6, 19876

California Law Revision Commzqsion'

- 8tanford Law School

Stanfcrﬁ Californ4a 94365
Gentlemen-

.. The Recorder, & San Francisco lawyers hewspaper,
on July. 30, 1976, made rafernnce to the prepoaed new fhon-

' proflt corporation statute.

I am one of the attorneys for Franklin gavings and
Loan Association, a california Mutuwal- Corpgratian‘- There are
only a few. such savings and - lqan ccrpuratiens in Callfornla.

California | mutual sav1ngs and lean associations

' are nnnﬁrofir in one sense, but are corporatlons organized

for profit in another. The reason for this is that the
earningas of this type of corporation redound to the advantage
of the- dep081tors, but the depositors do not receive any moneys

-from the corporatiog eanpt the 1nterest which is. paid to them

on their depositsn

' A Galifurnia mutual savings and loan 3550C1at10n is

- unlike such organizations as a Chatiber of Commerce, a social

club or a fraternal soclety, so "that in ohe way, this type of
cnrporation is nonprofit. but, ‘hevertheléss, does obtain profits
when lending mopey, but nobody ever gets the profits except the

'corporation.,ltself They hecoma a: part of the capital.

I do not want to get 1nvo]ved in. the preparrtlon of

" the new nonprofit corporations statute,. but thought it would be
‘advisable for me to write to you, calllng yuur attentlon to the
.foregoing facts.__ : : L - _

Yours very ryly,

| WALTER B. DOLD




STATE OF CAUFORNIA ' | : - _ | " EDMUND G. BROWN IK, Gorermer

 CALIFORNIA LAW RE_‘VIS}ON commssson ) B o @

STANFORD LAW 5CHOOL

STANFORD, mumnmrw e o o I o
on - ST ne o August 10, 1976
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concerning the nature of their operations will, 1 am sure, be helpful to
the Commigsion.

Sincerely,

. uh‘l
n H. DeMoul
xecutive Secretary

JHp:aj
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EXMTRIT 1T

A SURME 4T 1af

The Superiar Court
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August 4, 1076

Mr, John H. DeMoully

Executive Secretary

Californla Law Revisicn Commisslon
School of Law

Stanford, California 24305

Degr Mr, DeMoully:

The Californla l.aw Revisicn Commisslon'a tentative recom-
mendations relating to non-prollt corporation law, Parts 1
and II have been recelved and reviewed by me,

As the president of a Corporation Sole, I am particularly
interested In the portions relatin~ thereto,

The proposed chances annear to be gt Ilmerovement. The oross
references to the general cornoration law 2and the non-proafii
corporatlon law appear t¢ be useful,

Thank you and congratulstions on your good work,

TCY/cm
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) e WAKE FOREST UNIVERSITY SCHOOL OF LAW

Box 726 Reynolda Station
Winstan-Sqlem, North Caraling 27109
(9} - 7259711

August 10, 1976

Mr. John N. Mclaurin {Chalrman)
California Law Revisien Commisaion
Stanford lLaw 5zhool

Stanford, Caiiformnia #4305

Re: ¥onprofit Corporaetion Law
{Tentative Reconmendatinns)

Dear Mr. McLaurin!

The propoged leglslation obviously involved grest efforts and
hard thought. All in all it probably ie the best statute ever pro-
posed on this asubjlect, and 1 coupratulate the Commission members on
the achievement.

Yet, there are items in the HRecommendations that seem to me to
be unwilse:

For example, in '"Chapier 10. Crimes" the §§ 14900 to 14902
provisions of a maxiwnum of puniebment of $1000 or one vear in jail
for deliberate use of even charitable ztatus fur larceny by trick
{fraud} continue the old view that white collar crime Is a mere
gentleman'e peccadillo, while theft of an sutomobile tire by &8 youth
may be a major felony. This is grotesgue in 2n crs of destruction
of faith in law and juetice by the supposed protectors of democracy
and of government by law., WHow far can fraudulent privilege go? To
the point where a dictatorship (or communism! becomes the only
remedy?

Fraudulent recerd tricks are punishable (% 14%04) by 10 years
in state prison ot one vear in county jail or §5090 fine. Tris belongs
in a New Yorker magazine "How's that agein!" scctiou.

And =0 on, and on. & "elap on the wrist" philosophy of criminel
law, for sanctimonious white collar swindiers.

In §§ 14490 et seq. the Attoruey General is plven permission to
(1.e., "may") get into legal asctions against malefdactors in non-
profit corporations. WNeo expectation of resl action is likely, except
in politically advantapeous or notoricusly vicious situations -~ as
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long has been the reality as to attorney generxal work in this country.

Why not make the law require action in proper cases? And why not make
the Secretary of State's "Corporstion Division" do the Job it should
do, by requiring that office to bird~dsg abuses of corporate status;

and the Tax Office too perhaps!

I am troubled, too, by thz obiigue provisions for an equivalent
of the "subventions™ and stock-investmen: devices copled from the New
York and Penmsylvanla provisions. Why net just let a lender be a lender,
without closking him with the mantle of "public benefactor" when all
he 1s doing 15 getting profit for himself!

Nevertheless, I cemmend the proposad statutes.
Sincerely,

K.

oward L. Dleck
Professor of Law

HLD:m
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CLAYTON W. HOoRN, JUDOE

Rettd.

hugust 16, 1976

Stanford Law School
Stenford, Ca 9430%

Gentlemen: der Hon-proflt corps,

I havs roviewed the propossd revision ceterisl of the
law covering non-profit corporations., The staff hes
prepared an excesllent proposal; complimenta ars in
order. I have no gugsestionz or srlticlsm and bellsave
the enectmsnt will be ol gsgistance to the legel pro-
fesalon,

One query? Non-proflit gsscelsiliona appsar to be
omitited, altho tuey ars in the rrssent lew. Juxgesst
that this subject bs raviewsd aud coversd in ths
revision.

dincerely youra,

45 Graystons Ti,
3an ¥ranclsco, Ca SL1ihy
621-9580
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August 17, 1976

Mr, John H, DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford, California 94305

Dear Mr, DeMoully:

We have reviewed the tentative recomunendaricon relative to the
proposed legislation revising nonprofil corporation law and, in
our considered opinion, this proposal ia to be commended,

The National Automuobile Club supports the concepts of this new
legislation, which we think would be meaningful in its simoplification
of these laws, and which would bu beneficial in this area of corporate
law and in the public interest,

As we interpret the new legislation, we would urge passage of this
legizlaiion and hope our endorgemont is timely and helpful.

CGene Halliburton
President

GH:ab
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Commiszion

Stanford Law School

Stanford, CA

94305

Attention: Mr., John DeMoully

Secretdry

Dear Mr. DeMoully:

CAHLE ADDHRESS
THUTTERCAL”

TELEPHOME
‘23 B27 3

The attention of the Commission is resp»ctrui}y directed

to Section 6621

of the proposed non-profit law subdivision

(e} (3) which provides fn substance that a by-law:adopted
pursuant to Sectlon £521 shall include among other pro-

cedures:

"{3) a procedure to permiz any nominee
to communlcate to the voting members a.
candidatds srtarement for the nominee."

Many non—profit-corperaticns,

including several xpepresented

by the undersigned, have inform2l and non-restrictive pro-

cedures for the nomination of a person to
Directors. Thus, many nen-prollt

the Board of

corperations allow

nominations to be made from the floor ar the time of the

membership meeting,

1f a nomination is made at the time

0f the membership meeting, the person so nomindted becomes

a nominee. Would subdivision (3}

then glve that nominee

the right to have the membership meeting continved until
he has had an opportunity to communicsate his candidate's

statement to the voting membership?

Taking subdivision (3}

literally, it would seem that this would be sp. 1 question
whether this is intended by the Commission,

I algso have 3 councern with Szscticn &6
"Authority of Cuurt not limited,”

provides that an authorized membe*i
the written autherization ct 4t le

24 which is entitled
Prigr Sectlon 65820

meAns 4 member having
st £lve percent of the

voting power or such lesser uhur lzation as ls gpeclfied
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in the by-laws. Pregumebly, the Commission has deter-
mined that five percent of the voting power is appropriate
and proper., For csrpcratigns with a substantial number of
voting members {i.e, Fedco with 700,000 voting members),
this regqulres a relatively large Humber of written author-
izations for a person to qualify as an "authorized member"
under Sectlon 9620. As I understand it, thig was intended
by the Commisslon. It should not be easy to take over the
Board of Directors of a going successful company either
non-profit or stock. Fedco seils a substantial amount of
merchandise to its members ($200,000,000 per year}. It is
a gsuccessful enterprise. Fedeo has exactly the same needs
and requirements of any stock company that is engaged in
the merchandising business. Among these needs are continuity
of management and political stability., WNo company that is
engaged in a highly ccmpetitive business, whether it is non-
profit or a stock company, can exist, least of all do a very
good job for its members, Lf it has hanging over its head
the knife of an =asy take-over by outsiders who may have no
special complaint, but wmuld just like to supplacnt the
- Directors and management of a succeggful husiness.,

Section 6624 as it is now writfen seems to be an- invitation
to a trial court to vitiate the flve percent requirement of
section 6620 and to allow = court, Lf {t so desires, to set
a figure ac low that the take-over of a2 non-profit corpo-
ration becomes an invitatioon te those who wilish to take over
a company just to take it over., Section £624 geems to give
the court unlimited authority to reduce the 35,000 written
authorizations that might be required in the cagse of Fedco
to qualify as an authorlzed member to 350 signatures or even
35. 1Is it the intent of the Commission to allow the court
to reduce the requirement of 35,000 signatures to 50 or 100
signatures without any evidence of unfairness or inequity?
In short, if the five percent Ffigure ag specified under
gection 6620 involves a lerge number of persons, i3 this fact
alone sufficient to justlfy the court reducing the percentage
required undetr asection 6620 to any Filgure within the un-
controlled discretion of the court? 1 suggest to the
Commission that 1if the five percent requirement rgpecifically
degignated in Sec**cn 6620 iz proper &nd spnropriate

before one can be an "authorized member®, then there should
be something more by way of unfairness ov inequity, before
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a court should have the power under secticn 6624 to
reduca the five percent f1 re specified under section
6620,

May I make the following suggesr*on‘ I would proposge
that the period after the word "corporation' at the end
of subdivisicn (a) of sectlion 6624 be changed to a semi-
colon, and the following languspe should be added:

"srovided, however, that the aumber of
written authorizations required to
constitute 3 member as an "authorized
member” under Section 6620, of itself
and however large, shall not be con-
slidered a clircumscance rendering the
procedures for nemination and election
of directors unfa r and inequitable
ander the provi slons of this section,”

Yery truly yours,

Lt # T ,".__,_ - )
L
‘ teo gl

"' r.'-t Sl o F ,"‘

ELB:kg Edward L. ButtérWGrth
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August 20, 1978

California Law Revision Commission
Stanford Law Schoeool
Stanford, California 94345

Re: . Nonprofit Corporation Law--
July, 1976 Tentative Recommendation

Gentlemern:

We have reviewed your July 2%, 1976 tentative

recommendation relating te the Nonprofit Corporation Law of

the State of California. Several aspects of the recommendation
ralse Iin our minds considerable room for doubt on the future
nmethods to be used in organizing the investment getivities of
nonprofit corporations. Our questlon ig as follows:

This
provi
guide

May a charitable nonprofit corporatlon delegate to
outside investment counsel (registered investment
advisers under the Investment Advisers Act of 1940,
as amended) the sole authority to execute buy and
sell orders for the nonprofit corporation’s '
charitable funds without such counsel's obtaining
any advance approval from a committee of the
nonprofit corporation as to the specilfic buy or
sell transactions? :

question assumes that the nonprofit corporation has
ded to the outside investment rcounsel general investment
lines and objectives, and that a committee of the board

of directors diligently monitors the performance of investmert

couns

quest
1976

el.

We belleve that the answer to the foregoing
ion may be negative, both under existing law and vour
tentative recommendation. We will outline cur

concerns in respect to your tentative recommendations:

1. Under your proposed Section 5360, the nonprofit

corporation and its directors, in managing croperty received
for charitable purposes, are to "be subject to the obligations

of a

trustee set forth in Section 2281 of the Civil Code."”
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This 1s stated to be a codificzation of the rule of
Lynch v. John M. Redfleld Foundation, 9 Cal. App. 3d 293
(1970} .

2. Ag to the ability of private truatees to
delegate thelr duties to makz investments, the basic Califcrnla
Civil Code sections contain nc direct provisions. Clv.
Code, §§2258-228%. (However, see below regarding the 1973
enactment in the Civil Code of the Uniform Management of
Institutional Funds Act.} FRather, two cases have laid down
the rules that the trustee’'s duty of making investments
cannot be delegated to another and thak the trustees must
exercise his own independent discretion and judgment in the
investment of trust funds. See 4% Cal. Jur. 2d, Trusts
§210 (1959).

First is Martin v. Baunk of Ameriea, 4 Cal. App.
2d 431 (19353). There, the pank defendant was the rtrustee of
a private trust created in 1927. DBuring the subsequent
depression, the bank piaced defauiced bonds in the hands of
a protective committee. Those bondholders who did not
participate in the protecrive rommittee received a thirty-nine
percent recovery, while the trust and other participants
in the protective committze lost the entire value of their
bonds. The trial court entered judgment for the plaintiff
trust beneficlary for monetary damages suffered. The
district court of appeal affirmed, stating thac the defendant
bank, without any authority under the governing trust
instrument, had relinguished possession and control of the
trust aasets by placing the bonds with the protective
committee and that the investment responsibllity iz fundamental
and cannot be delegated by a trustae. The appelliate court
uged the following language:

"'1f a trustee enters into any arrangement with
reference to trust funds which surrenders or limits
his control over them, he becomes a guarantor of the
fund, irrespective of his motive or whether his
surrender of control was the cause of the loss of the
fund. 1In such case, in the svent of loss, the court
will not enter upon an ingquiry whether the loss is
due to such abdication of control.’' (Gaver v. Early,
191 cal. 123, 128 {215 Pac. 394, 393]. See, also,

26 R, C. L. 1281, sec. 131.3

“"This is not a case of an active trust in which
the trustee i1y vested with plenary powers and the
trust agreement nowhere directly or by infervence permits
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a surrender of control and diresctiom to another.
{44 1. R. A. (¥. 8.} 873, note.) ’'The making of
investments is fundamentsl, and not merely
administrative, it adminiscering the trust; con-
gsequently, in accordance with the general rule,

the making of investments cannot be delegated by
the trustee to anotner.’ (85 C. J. 797, sec.

§72.) The advice of its attornev cannot shield
defendant from responsibility. (Estate of Halbert,
48 Cal. 627.)" 4 Cal. App. 2d at pp. 435-436.

Second is Zatate of Taibet, 14l Cal. App. 2d 309
{1956). There, a bank was adminlstering a trust which held
gubstantial amounts of common stocks. In 1951, one of the
several trust income beneficilarliez recommended to the trustee
that the common stocks be scld, and that the proceeds after
the payment of capital gainz taxes be invested {in bonds.
After giving some internal management consideraticn to the
request, the bank sold certain of the common stocks, pald
capltal gains taxes, and invested the remainder in fax exempt
securities. Another of rhe income beneficiaries objected
to thls action on the part of the trustee when the latter
filed its court accounting. The trial court ruled that the
trustee had failed to sxercise its independent judgment,
and ordered the payment of damages. The hauk appealed. The
question before the district court of appeal was whether the
evidence supported the finding that the trustees had failed
to exercise its independent iudpgment. The evidence was
found to be sufficient, snd the followling rules were stated:

"This statute, snacted in 1943 to replace
the old statuteory liat of trust investmencs,
embodies the so-called ‘prudent man rule' first
adopted by the Massachusetts courts, and later by
many other states. There can be no doubt that,
under this section, and pursudnt to general law
agplicable to trustees, the trustee, even where
given broad discretionary power of iavestment,
must exercise 1ts independent discretion and
judgment in reference to *he investment of trust
funds. No serious contention is made to the
contrary. The trial court has found that in
making the sales and purchases here inveolved the
trustee did not exercise its Iindependent judgment
but acted upon the advice and judgment of
Frederick €. Talbot, and upon his assurance that
the other income beneficiaries wculd censent. The
question presented i3 whether that finding is
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supported by any aubstantial svidence or by any
reasonable inference therefrom. If there 1s any
substantial evidence, or any reazonable inference
from the evidence that supsorts this finding, it
is binding on us, regardless of conflicts.” 141
Cal. App. 2d ab p. 317.

Thus, under the prudent man rule, the trust must exercise
its independent discretion and judgment with respect to the
investment of trust Funds. The trustee cannot act upon the
advice and judgment of & beneficlary.

3. In 1973, and as an adjunct to the Civil Code
provisions on private trustegs, the Uniform Management of
Institutional Funds Act was adopted for the benefit of
educational institutions of collegiaste grade. Civ. Code,
§2290.12. 1In the legislative declaration in supporit of
this legislation, it waz categorized as a "pilot atudy for a
limited period of time {automarically sxpiring in 1979]¢
allowing "expanded {nvestment and sxpenditure policies by a
limited class of reputable, zubstantizlly endowed sducational
institutions.” Cal. Stats. 1373, ¢. %50, 5§2 - 4, p. 1789,
The putrposes of the act were to give recognition to invest-
ment programs taking long-term apprecistion into account in
investing for the highest rate of owverall return consistent
with safety and to perwnlt the sporopriation for current use
under specified zircumstances of the realized and unreallzed
appreclation of the funds, Ibid. The main provisiona deal
with the expenditure of appreciicion for current use,
broadened forms of investments, release of restrictions In
grant instruments, etc. Howewver, of espesial importance to
the problem here under consideration is Civil Code Section
2290.5, regarding the delegation of authority by the govern-
ing board of such an educarisnzsl inscitution:

"Except as otherwlee provided Ly the apolicable

gift instrument or by applicable law relating to
overmiental institurions or funds, the governing
oard may (1) delegate to 1tz committees, cfficers
or employees of the institution or the fund, or
agents, including investment counsel, the authority
to act in place of the board in investment and
reinvestment of institutional fends, (2} zontract
with independent investment adviscrs, investment
counsel or managers, banks, ot trust companies, Bo
to act, and {3} authorize tne payment of compensa-
tion for investment advisory or managament
services.' Civ. Code, §22%0.5.



ByRris, LAGERLOPF. 3wWIFT & SEMECAL

Californla Law Revision Commission
August 20, 1976

=

Page 5

This is a broad ranging authorization for delegation by the
governing board to others "to act in place of the board

in investment and relnvestment of institurional funds." Those
on whom such bread delegation may be conferred are "agents
(ineluding investment coungel}.” This 18 an express
legislative recognition of delegation ¢f investment management
to cutside investment counsel.

4. Under your propcesed Sectilon 5562, nonprofit
corporations can tranafer thelr lovestment holdings in trust
to an "institutional trustze" (one authorized to do a trust
business) for investment management. The nonprofit corporation's
board of directors 1s thereafrer relieved of liabllity for
administration of the assets. Also, under your Section 5570,
nonproflt corporations can establish common trust funds for
investments. For that purposs, the trustees of the common
trust funds can "employ an investment adviser or advisers,
define their duties, and fix thelr compensation.,'" as provided
in your Section 5572. This last section is not expliclt as
to whether the trusteez of the common Erust funds can actually
delegate to such advisers the actual buy and sell decisions.
A3 trustees, they may be subject to the rules prohibiting
private type trustees from deliegation of thelr responsibilities.
Perhaps the advisers can advise, but perhaps the final
decisions must be actually made by the trustees.

5. Secrtions 5562 (institutional trustees) and

5570 (common trust fundse} offer no solutions tg the nonprofit
corporation which desires to administer its own investments
through outside investment coumsel. Rather, such a nonprofit
corporation must look to athar general provisions found in
your recommendation. Your Sectlon 3310 stares the general
power of the board of diresctors tc direct its activitlies and
affairs. Subsection (b} of that section provides for dele-
gation of the board's management powers even tg a management
company : ‘

"{b) The board may delegate the management
of the day-to-day ocperations of the activitles of
the nonprofit corporation to a management company
or other person provided that the activities
and affairs of the nonprofit corpeoration shall be
managed and all corvorate powers shall be
exetrcised under the ultimate direction of the board."

Perhaps the employment of investment codnsel iz in the
nature of delegation to a “managsment company.” Perhaps the
execution of "buy" and “"sell” cvders for rhe nonprofit
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cerporation’s portfolic, Ineluding its chariteble funds, is
merely ‘'day-to-day onﬁVafionL of the act vitiea cf the
ﬁprofit corporation’ within the meaning of Seectien 5310.

6. Under your proposed Section 3353, 2 committee
of the board mav, by a board resclution or bylaw be given
all of the authority of the bosrd itself. Thisz would appear
to allow the nenprofit corporation to totally delegate the
investment responelbillity to a2 single committee of its board.

7. w%hen your new proposals are all taken together,
the question of whether an ountslde investient counselor
can make buy or sell ordersz on its own authority for charitable
funds appears to remain unresolved. Subsection (b) of
Section 5310 appeara to zmpower the board, subject to its
ultimate responsibility for divsction, ta engdge management
companles for day-to-day cpsrations. la might cover the
employment of investment counzel o I&nﬁxiy decide on
particular transacrions without specific board or board
committee approval. 2Sutting the other direction is Section
5560 which mandates the prudent man vule. The case law
implementing the prudent man rule atands agsingf investment
delegation by private trustees. Again, when the leglslature
in the Uniform Management of Inatituticpal Funds Act wanted
to permit investment counsal tc act in place of the board on
investments and reinvestmentsz, it ampleynd specific language

to that effect. Civ. Code, $2280G.5. The exact delegation
of authority language there ased ia instructive 1n its
exactness: . . . the governing board may (1) delegate to

its committees, offlicers or empiugeeﬁ of the institukion or
the fund, or aggn*s, including investment counsel, the
authority to act in place of the ch*d Jiu investment and re-
investment of institurliconal funds.

The problem which we pose with respect to the use
of outside investment counsel has practical importance. The
investment realities For large nonprofit corporations having
gubstantial investment holdiags are as follows:

--The beoard of directors is made up of
prominent community leaders, who are iadividually
busy in their businesses or the practices of
their professions. They attend monthly meetings
of the full board of directors. They are also
assigned to committees of the board.

--The board has a specific committes on |
investments. Those board members sircting on the
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committee include those personally active in the
investment husiness and flinance.

~-The commitree conceives gs its function
the setting of besic investment policy and the
review of performance of the investment adviser
selected to implement such policy. Both
functions are in sddition subject to overall full
board review.

~~The board fovestment committee is then
confronted with che practical problem of day-to-day
buy or sell transactiona for the portfolio. The
investment counsel has frequent proposals for specific
transactiona. It is not veossible o convene the
investment committee to pass formally on each trans-
action. The members cannct make time available for
weekly or more frequent meetinga. Also, investment
transactions often require guiclk action.

~-The board members serving on the investment
comnittee do not want to be placed in the position
of second-guessing investment counsel on specific
transactions. Those with experience in the investment
field belisve that investment counsel should be able
to act independently on ilnvestment transactions for a
period of time (subject toc overall investment
guldelines), and then counsel's performance should be
subject to review for the perlod on the basis of
the resulis of counsel’s transactions.

In reviewing your recommendation, we have drawm
the following conclusions on the Investment management
provizions incorporated therein:

(a) Sectlon 556%Z is too limited an approach to
the delegation of the f{nvestment responsibllity. It only
treats the deposit of the Investment assets Lin trust with 2
financial institutlion authorized to do a trust business
such as a banok.

(b)Y Sections 5570 and 5372 vegarding the admin-
istration of common trust fundes are alseo a limited approach.
While the trustees of the common trust funds ave zllowed to
employ Iinvestment advisers, define their ducles, and fix
thelr compensation, it 1s nowhere stated in vour preoposals
to what degrze the trustees of commen Funds can place
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reliance on guch advigers. Perkaps those trustees must make
all final decisioms on tramsactions so that they can come
safely within the case law prohibiting investment delegation
by trustees.

(¢} Under Section 53560, the prudent man rule is
aﬁplied to nonproflt corporations and thelr directors on all
their direct investment coperations. This brings in to play
the cases prohibiting lovestment delegation. It iz not
clear that Section 5310 permitting delegation of "day-to-day
operation of the sctivities of the nooprofit corvoration to
a managementc company or other person’ ovetrcomas these cases.
Also, the beard, when 1t acts directly, has no specific
provislion permitiing it to engage investment advisers as is
expressly permitted for btrustees of common trust funds. See
Section 5572 of your sroposals.

(d} To resolve these problems, we would suggest
that a new provision be added to Secrion 5560 allowing
nonprofit corporations:

(1} To contract with independent investment
advisers, investment counsgel or managers, batks, or
trust companles to make day-to-day investment
decisions, including the sxecution of buy and sell
orders, on thelr own authority,; and

(1i) To pay compensation for such investment
advisory and management services.

This would be subject to the board’'s continulng cbligations
to exercise prudence in selectlng such advisers and in
establishing overall iavestment policy and guidelines to
govern such advisers. 1In short, we are suggesting an
addition which would blend inte Ssction 5560 the provisions
of your proposed Section 3310 and existing Clvil Code
Sections 229%0.5 and 2290 . 5.

We are hopeful that you will give further con-
sideration to the problems of investment management for
nonprofit corporations. The cage ilaw prohibiting investment
delegation by privdte trustees must be adlusted %y this new
legislation for nouprofit corporations. The latter must be
able to delegate the responsibility for day-to-day trans-
actions, such as buy and seil ovders. This can be accomplished
as suggested above. This would not be inconsistent with the
board of directors or its comnictee ot investment st+ill
retaining overall responsibilicy.



Burris, LAGERLOF SwWIFT & DENZCAL
California Law Revision Commission

August 20, 197%
Page 9

Thank you for considerin g/ theps comments.
. .l

Very t | ?lv fﬂﬁ?ﬂ

JFB:ka
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California Law Rewvision Conuntisaion.
Stanford Law School
Stanford, CA 94305

Re: Nonprofit Corporation Law
Tentatlve Recommendationa

Gentlemen:

Thank you for your Jetter of July 2!, and for censidering our
comments,

Enclosed are some of our thoughts and suggestions concerning the
proposed revision,

Your Tentative Recommendation udicaies exhauative and excellent
legal research, but perhaps minimal contac! with the actual workings of
nonprofit corporate clubs and associationa.

It seeris to be patterned very largely on cedinary corporate law,
[t faiis to take into acvount the vast difference between the diversae
human eiements and management malke-up of vach, One is profit
motivated, orderly, niethodical, well managed {if it is to survive) and
on the job five toseven davs per week, The other i3 soclal o recreation
motivated, usually run on a part time basis, poorly manages {if at ally,
and on the job perhaps three te ten dayeg per month,

For the moat part nonprofit corporations arv drasticaliv siraijler
than profit corporations. They are nuterious for their poor adminisiration,
their poor business acuma:n, and their penchant for sentimental, emotinnal
and self-serving decigtona, They arse egqually famous {or their oligques.
their factions, thetr "sets"”, and their gell-zerviog groups.

Accordingly. the individual member of a nonprofit corporation necds
much more protection under law than in the cage of the well managed
profit corporation, particularty the nublic, profit corporation.

We consider "debt” membership financing instead of "equity” moem-
berghip financing to be thoroughiv uniair to the membersa,
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The security for costs and atforneys lees provision appears to ue to
be an elephant’s cloak used fur 4 mouse,

it t8 our firm belief that vour hasiec approach should be directed
much more toward the protection of individual imembers. The present
draft places far too ruany burdens and obstacles on the member, who
actually has po other recourse with which to protect hinyself.

We congider the {ransiticnal provisions important.

We have not had sufficieat time to analyze all proposed sections,
Therefore, we confine aur carnrmments to those encilosed herewith,

Cur commanis de nat relate to charitable nonprofit corporations.
All equities in those go to the charities., Moreover, they are under the

supervision of the Staie Attorney Gensral,

We complinient vou, and each of you, on vour dedicated efforts on
behalf of the Improvenient and up-dating of California law,

Youry very truly,

o a7

EENMETH N, DELLAMATER

KNDimf
Encl,



NON FROVIT CORPORATION LAW
Tentative Hecommendation

Cormmerts by Kenneth N, Dellamater;
Member of the Statz Bar of California

TEAMINATION CF MEMBERSHIPS
{Sections 544, 5442, 5583, pages 25-26;

These sections {ail to recognize the difference between niermberas!
property and equity rights, aa distinguished from their aacial, club-activity,
and loan rights and interests,

In every instance under these sections the burden and expense of pro-
tecting his interests rests on the member. and the proposed law furnishes
nothing whatever to delineate his rights, In fact. the freguent referonces to
"By laws'' consistently leaves the whole matter wide open to both equitable
and inequitable board action, even though the member paid hiz money vears
before he saw or heard of the hy-laws, The odds and obstacles which the
member rmust overcome to protect himnself seem very ygreat indeed,

Case precedent is of very little merit because of the vague and inadeguate
California law heretofore. We wenid hope that the new code is intended to
overcormse and correct bad case law, as well as bad swatutory law,

The gravaman of the error in the Tentative Recommendation is to ipnore
a member'a property and equity interesats. Member ships may cost rom vne
tp several thousand dollars, In many instances clubs deteriorate and [adl rois-
erably in their performance. if a memher withdraws becausc he {3 dissatisfiec
with club performance, ot il he refuses to pay arbitrary durg or agsessments

because of unsatisfactary performance, he i3 terminated anct his eguity cut ofl,



Thcser wh(ﬁ praili {rom the terminadion in many instances are the board
members and their conircliing snpporizra - the very oned reaponsible for
t he unsatisfactory periormarce, In inast such instances the club can't even
return the terminated membests iditial investment until 10-20 or 30 years later,
In many of thess cases, while “he buasd and its supporters presgide over
a failing and deteriorating ;:Iub,, they shacrve tremendous increases in the fair
market value of the club’s real property. Then by attriiion the unhappy and
Hissatisfied membera drep ouf one by one setting the stage for dissolution and
'gr.eat egulty gains for the bodard members and their supporters who presided

over the ciub's demise.

“This situation is compounded by providisg Ydebt! rather than "equity”
I‘. K .
financing for memberships.

The cash contrifution for a mietrirer whip shoold definiteiy entitie the
member to an "eguity'’ intercest rather thon a mers "debt’! ohllgation. After a
person becomes a merber and vwna an Yeoulity’! interzat, then he should have
complete freedom of chaice as tu whether or not he wishes to lean money to
the club,

Not only do those in centroe! Hierally ferce members out by bad club
performance, but having lecmiuated the mernber the debt obiigation on its face
may not be due and pavable until the year 2010, So the board and its supporters
having eliminated 40% to 30% of the members, sell the property at great gains,
dissolve the corporation, pav the debt obiivatisos, and eniov all of the auity

i k s S d
spoils for themaselves.

It i3 no answer o say that a mermsbher may sue to corvect this, Not only
can he pot afford such a burden, ouat if ail damaged members sue a3 a class
they must suffer the added burden of seruring the clulr and ity directors against

coatd, expensed and even attornevs feca,



o h

The Tentative Hecoimmmerdati

sanatinn, fnoetify and permit just

sinch an injustice. Al could be avolded and coerected by distinguishing and

separating the member s property and oguity rights and interests on the

one hand, and his social and club activicy righta and his fpans a;xtii debt paper
.

on the other, .

g our firmy belief that every ¢inb gshould be campelled by lzaw to pay

e

It
evety member in {ull for his equity and loans within 30 davyy after ,h;ie termina-
tion or withdrawal, COtherwise, the club ferminates himm and then uges his
morey free of charge for the next 18 ar 20 years,

[n our judgment the miember should ratain all property and equity sighis
and interests until he has been repa:d in fidl, And having withdrawa or
terminated as to his social and club a:tivities, he should have the opkion as
to when, how, and at what pricve he wishes to sell or transfer his property
and equity rights and itferesis.

Nor isg it 2any anawer to vonfes:st that one daesn’t join a club to make
money. That is true. Nevarthelese, whers mwoney. and praoperty and eguity
are concerned, honesty and fairness must prevail, And that can be acoom-
plished only when the law adequately proftects sooiey, property and equity
regardless of what its getiing might be,

The above tacts are not hyputhetical, They dare from zotual cazes,
except that the members could not afford ihe burden of suing, They took their

beating and walked awav. Their hurden of suit wag infiniteiv greater than
=

their prospects for gailn or break-aven.



MEMIZEER TIVE ACTIONS

iSectione SH L

We helieve that Sec, 534! i3 not aaly fotally negative in its a“ppraach,
bat it places an undue burden on the complaining rﬁember. Moreover, it is
already covered by Sec, 5840,

It totally ignores the attorney man-hours and the jegal expense required
even before there is a lawsauit., 7o ask any atturney io draft a letter demand
is one thing, but to ask bhing to drali and set gur “each canse of action” even
bhefore there 18 a lawsult is sonething subiveiy dif fsﬂr and much more
expensive.

Even worg=s i3 the secepgity of drafting and aubmiitiiug 8 complaint even
belore there is an action on e, In ns other phase of law will vou find such
a requirement. This ia part of the reminunts of the '40s and '508 hysteria
and propaganda about stockholigers derivative actlona.

It ig complately negative In thai it agsumes that a demand letter weuld
he entirely f(ruitiess in every single case, thus necessitating the furnishing
of a complaint evan before you hat an avblen ¢ file.

Thesge pectiona shaould be elininate«d.

—
b—
oy

SECURITY 0k {20575 AND ATTOAONEYS

,
o
e

o)

FEES (Sectton 5830
The above sections totally ignore the size and scope differences between
the multi-million doliar public corporation for profit, and the private non-

profit corporations. We doubt the necessity, or indeed the adwsahﬂnt?‘ of

having these sectiong at all.

e



In any event ney shoubd nel te applicable to nonproilt coroarations having
500 members, or legs, which ogvere about 99% of therm, Such members,
individually uvr by group, zheuld be pernsiited an ocrdinary clvil class action
with none of the restrictions which apply to dervivative suity invalving public
profit corporations.

Human nature beipng as it i3, {e "avoeld involvermnent'’, getting =ven 10%

ol the members in aggrevated caves, can he a near mimpuggi_ble task, They
prefer to take their loss and walk awsy, even when they don't have unnecessary
legal obstructions.

The "strike guit" arguments which {oetered derlvative action security
procedures i the 15405 has ne application at «il. The club or corporate size
is Ao sroail in 99, 9% of the cases thar a “'gtrike anit’ purpose is just plainiy
out of the guestion - ag it really jg in substantially all big guitsy,

There ig jugl pot enough invebeved to cven think in such terms,

Ngr i there enough E.El.,‘i;f},‘["r‘\':‘;l'.f for w oatrick “olavs action” to pay even
reasonable contingent fees for atinrneys, Clase acticns in thls particular
area of the law are virtually oab of the gueastionr 23 0 praciical matier., And the
individual mermber carnoct afford o payv stratphi ~bourly-ices for the hundreds
of attorney-inan-hours and leyal sxpertizs required by vach cases.

We douald that vou will find a aingie nonprefic corporale derivative action
in the annals of California law. With the mrewmbera’ prospects for substantial
recovery or gain virtually minimal, the security for costs burden would
alimosi certainly prohibit anyv such memnber's action,  They would be compelled
te suffer all of their losses and hopelully forget it

If a few members wish to {1ie 5 clazs action just to get their club

T~

atraightened out., why should they be burdened and obstracted by all of the

expenae and barrisva of the laws made solely for derivaiive actlons in the



multi-million dollar public, prﬁfit caorpuration suit,

Private clubs, and asscciations and nonprofit corporations are
notorious for their poor administration, their poor business acumen, and
their sentimental, emotional, and eeif-serving decisions, This i a known
red flag of majoz; proportiéns, Why should the individual member not be
given greater protection undet law in such circumstances,

We suggest that the tone and nature of the nonprofit corporation law
follow more closely the fair and equitable principles enunciated by the

eminent Chief Justice Trainor in Jenes v. Ahmaneon (19693 1 Caji, 3rd 93,

108-109, 111%,

DELLAMATER
August 23, 1976
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John N. Mc Laurin, Chairman ,
“alifornia Law Revision Commission
:‘+anford Law Scghool

Stanford, CA 94305

Dear Mr. Mc Laurin,

At the raqueat‘ of the Marai:al's Department in San Diego County
and the Marshals Assoctiation of California, [ have carefully looked over
your tentative recommendation relating to the-Non-Proﬁt. Corporation Law,
dated July 26, 1976.

There are many sectloné therein beyond our general interest and
knowledge, so specific comments would be invalid, We do wish to say
that ail areas which appear to effect the Department ggd the Associatioﬁ
are clearly put and considerably easier to understand {and thus easier to
comply with) than before.

We appreciate, and thank you for, this input opportunity. This
time, however, the input will consist only of a hearty "well donel® to the

members and staff of the Commiasion for their efforts.
Very truly yours,

William F. Howell, Marshal

By ¢ ’”W T
ames S, Carroll, Deputy

‘Resgearch & Development Officer
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Memorandum 76-83
EXHIBIT X

Morrey, SMITH & Burk
LAW CORPORATION

CBLEINE MORLEY B0 EMERION STREET, BUITE 200

L PATRICK 3MITH PALO ALTO, CALIFORNIA 4001 MAILING ADL L5
! 3MN ROGERS 8URK (4157 A24-1213 [l N -TWE QT
WD L LOWE PALO ALTY, TA 34100

August 24; 1376

California Law Revipion Commission
Stanford Law Schoocl
Stanford, CA 94305

Re: Proposed General Nonprofit Corporation Law

tadies and Gentlemen:

The present nonprofit corporaticn law of the State of Calif-
ornia provides that no member shall heold more than one memberspa;
Sections 9301 and 960l. Many associations of ownera at condominii.e
projects and single family lot subdivisions are nonprofit corpo-~
tione. 1In such corporatiocns the developer is required by the
California Department of Real Estate to pay the assessment.
lots held by it, and 1ls entitled to one vote in the association 1..
aach lot owned by it. 1In such developments, a membership in the
association is appurtenant to each lot. Therefore, the developer.
or a purchaser who purchases more than one lot, holds more than orw
membership in the association.

4 -

Perhaps in drafting the new nonprofit corporation law the
dichotomy between the law as it now stands and its application in
the real world can be resolved.

Sincerely yours,

MORLEY, SMITHE & BURK LAW CORPORATIGM

4f{ J g;i.- Jf».w

:Jghn Rogerﬂ Burk

JRB:bcm



Memorandum 76~83 af2{16
EXHIBIT X1

COPY OF LETTER

Wanda Underhill

2079 Market Street, No., 27

San Francisco, California 94114
August 29, 1976

To: <California Law Revision Commission
From: Wanda Undexhill

s

Re: Nonprofit Corporation Law

The basic approach of the Commission, i.e., a nonprofit corporaticn
law which 1s complete in itself iz gooed; it will contribute to economy
of time and money.

The substance and wording used by the draftsmen (drafters) complies
with current legal usage and the standards set by the Califernia Code
Commlsaion.

Dickerson, Reed. Legislative Drafting. Bodyon, Little,
Brown, 1954,

Report of the California Code Commission for the Year
1947-1948. Appendix G. 'Drafting Rulee and Principles
for the use of the California Code Commission Draftsmen."

Page 28. Subvention Certificates
Are "a form of subordinated debt, the repayment of which is normally
contingent on the financial health of nonprofit corporations and on the
occurrence of some event (i.e., completion of the projects for which
funds are solicited).”
Wouldn't statutory recognition of the subvention concept
through codification add formality, definiteness, and cer-
tainty to the law?
Cross—Refarence: P. 199. Art. 2. Subventions.

Page 28, Capital Contribution
Also, would codification of this device be in keeping with modern
legal trends?

Page 29. Repurchase and Redemption of Memberships

The new "solvency test" in the new law is good because it sets up
specific standards and it eliminates generalities.

Page 30. Charitable Property T~

Paragraph 4. Re: Accountability.

If the directors of a nonprofit corporation transfer for
investment purposes all or part of thelr assets, including those
held for charitable purposes, to an institutional trustee, why
shouldn't the directors of the nonprofit corporation be held liable
for their actlons and judgment?

Does the recommendation to adopt thia or a
similar provision for California reflect the intent
of our legislators?

Page 35. Vote Required for Member Action
Reduction of the vote for member approval from 2/3 to a majority is
in keeping with current California trends.

-1-



Fage

38. Required Books and Records

Allowing more flexible procedures for keeping membership and

fiseal records is sound business practice.

Pape

42. MHembership Records

Expanded inspection rights to shareholders and stating procedures

is good.

Page

132. § 5314. Personal Liability of Directors

"A director is not personally liable for the debts, liabilities, or

cbligations of the nonprofit corporation.”

Page

Shouldn't there be some personal accountability requirement
for directors?

156, § 5370. Duty of Care of Directors

have

Pape

"{c) A person who performs the duties of a director . . . shall
no liability. . . . "

Should some provision be made for liability and removal because
of failure to perform, absenteeism, and neglect of duties?

163. Article 8. Indemnification of Corporate Agents

Page

'§ 5380. Definitions

{b) "Expenses" includes without limitation attorney's
feas and any expenses of establishing a right to indemnification. . . .
Parker v, Matthews Civ. A. No. 75-0812, April 1, 1976.
411 F. Supp. 1059 (1976). Re: '"Reasonable attorney's
fees,"

The range of attorney's fees cited in this case was from
$50.00 to $75.00 per hour.
Since we are dealing with a nonprofit corporation law, and with
corporations organized for charitable purposes rather than business
and profit, some corporations will have limlted budgets and prudent
philosophies, Attorney’s fees and expenses without limitation
would iphibit and 1limit activities of charitable nonprofit corporations
which should have legislative encouragement.

214, Article 6. Charitable Property
"§ 5561, Indefinite Purposes

No bequest, devise, gift, or transfer of property for a charitable
purpose to a nonprofit corporation is invalid because of indefiniteness
or uncertainty as to the purpose or the beneficlaries, dbut to the
extent to which such indefiniteness or uncertainty exists, it shall
be resolved by the nonprofit corporation in the manner that, in its
judgement, 13 most consonant with the purpose of the donor and most
conducive to the public welfare.

"Comment. . . . This section establishes the principle that charitable

gifts shall not fail because of uncertainty as to the donors' intentioms
and the authority of a nonprofit corporation to resclve any such am-
biguities. Charitable purposes are not defined by statute but are left

to judicial development." |



Doesu't this section give too much power to the nonprofit
corporation in resolving ambiguities?
Contract law requires az valid contract to be free
from mistake and ambiguitry.
Perhaps a statutory definition of "charitable purpose"
would add clarity to this section.
Establishing the principle that charitable gifts shall not fail
because of uncertainty as to the donors' Intentions, and giving
authority to the nonprofit corporation to resolve ambiguities
suggests the establishment of a dangerous legal precedent.

Page 217. § 5564. Attorney General Supervision
"Comment. [Paragraph 3.)

Interested individuals other than the Attorney General may
also have standiang to compel proper utilization of charitable
property held by a nonprofit corporation."

Would it be helpful to outline specific steps, or
procedure?

Page 220, § 5572, Administration
"The trustees of a common trust fund . . . may do all of the
following . . . ."
What about restrictfons and restraints; prompt removal for
failure to exercise prudeat judgment for the good of the trust.

Papge 274. Article 3. Security for Defendants Expenses
"§ 5830. Motion for Security
In an action [agalnst an officer or director of a2 nonprofit
corporation, the] defendant may move the court for am order
requiring plaintiff to furnish security for reasonable expenses
{(including reasonable attornmey's fees)."

To avoid expensive litigation, but to insure expeditious
handling of complaints, could an alternate method be provided
where the corporation iz a nonprofit, charitable corporationm,
such as an ombudsman or impartial person or group.

American Bar Association. A Model Ombudsman Statute for State
Governments, February 1974,

ABA. Section of Adm, Law, Ombudsman Comm, The Ombudsman,

N.D. Bibliog.
-------- . Developmwent Report, July 1, 1973 -

June 30, 1974.

Page 356, § 6526. WMembers' Right to Obtain Fiscal Informatiom

(f) "Open for inspection" - good.

Page 469. § 14603. Designation of Agent for Service
The new law makes the designation of an agent for service mandatory
rather than permisaive.
An excellent requirement which will facilitate communication
and acceassibility.

And also,
Page 475. § 14611. (ualification of Corporation as Agent for Service
Improves communication and avallabiliity.




Page 587. Division 15. Socleties for the Prevention of Cruelty

te Children and Animals

This division is prxobably one of the most important parts of the
new code. The subject deserves all the attention and iegislative wisdom
that we can supply.

Moving sections from the Clvil Code to this one, glve the

division more continuity and makes it a complete entity.
Let us hope that Division 15 will attract the attention of individuals
and groups who will use the new nonprofit corporation law for charitable
purposes, and select children and animals as the objects of thelr charity.

/s/ Wanda Underhill



COPY OF LETTER

Sept. 4, 1976

To: California Law Revision Coumission
From: Wanda Underhiil

Re: New Nonprofit Corporation Law--iAdditional Comments

Page 214, Article 6. Charitable Property
§ 5561. Indefinite purposes

Couldn’t this section be declared "void for vagueness™?

Page. 558. Part 2 1 Corporations Sole
§ 10003. Articles (amended)
The rules, regulations, or discipline of the religious denomi-

nation, society, or church will no longer be required to state the
county in this state where the principal cffice for the transaction of
business is located.

Is this intended to reduce record keeplng and increase

efficiency?

Page 559. § 10006. Filing articles with county clerk (repealed)

If corporations scle are no longer required to file a copy

of their articles of incorporation with the county clerk,
would a local agency have to obtain the information from
the Secretary of State, or will the Secretary of State
automatically transmit coples of the articles to the counties
as they are filed?

fa/ Wanda Underhill
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Seplember 2,

1976

sohprofilt dorporation Law

Mr. John H. DelMoully

Executive Secretary
Callfornlia Law Revlsion

School of Law
Stanford, CA 94305

Dear Mr., DeMoully:

We have revis
lating to the Ronprefitv Corporatlon baw of the
ssion daved July 2¢,

Law Rewvlsion Tommi

Comnlsalon

wed the tentuative recommendation re-

California
1975 and have the

followling comments list=d by saction number:

regulrement I'or

Secblzon 5224, additiona
P
H

and Zecticn 300 of
Titlie 11,

of 1lncorporation.

»f 1ncorporation,
viled with any

corporatisns formed f

requlred tc flle with the Attorney
articles of noorpora*iun withi
Thiz r=gu
the registratlon i :
We see no rsasocn Lo
sine=s the AbLo
gligniflcant

¥
e
L3 COrp

1s satlsfied by Filing

chaprita crations
lon 1258% of the Government Code
g Calilotria Adminlstrative Code,
rmaed for charitable purposes are
At ¥ General coples of thelr
Ehin slx months from the date
3
r

nt
x ided by the lrtorney General,
raqulre 2. additlcnal {1ling at the time

ney General will noi. be pro-
I

2
1w orination by obtaining a copy

of Ltixx articles of incorporation at the tlme of Ilncorporation.
Section 5250, Hequirsd contents of aprtlcles
The words "and 1Is subjset to all preovisionz cof the
Nonproflit Sorporation Law that Pei te to nonperoflit corpora-
tions orzaniced for chardtabls purposes’ appear superflucus.
Sectlon 5300, Hominabicn of direactors

Hequi“i
means of nceminati

J"l ﬂ"i

shat the by-lawz speelly a peascnabie
persans for electlan of directors seems



undesirable., In many nou;fwa;h “Wfﬂu,atiﬂﬂﬂ the nominat-
ing procedures ars Inlorns] y vary somewnat from year
year, Hegulring 3 spec ans of ﬂomlnﬁting directors
wlll result In many aocnproeilt corperatlons not complylng either
with the stabtute or thelr ; This wéll ralge unnecessary
guestlions concerming the v of the bovard of directors to
act, In addltion, witxh in kinds of nonprofit corporations
there could be cuestlons as o it constltutes a reasonable
means of nominating Jdirecteors, 2.g., relipglous organlzations
where the directorﬂ may pe nomlnased by 2 rellglous superior
or otuner offlcial. We roccommend that the sszction zither be
stricken or the woprd "shalil" chanped to O

Sechion 5362, Seleetion of officers

We be
provided in th=s
31“ o* the new

tviglon {a) 1s not the same as
~ap law which amends Sectlon
n Law. The latter provides

that "any cfific any Ylme upon written notle
to the corporati: Judice to the rights, if any,
of the corporabimn nnder conbract to which the officer
is a party.” Sectlon 9387 Frgvidws that officers "serve at
the pleasure cof the Loard, aubjnc to the righta, if any, of

an officer under a contract of
This latter clause zuuld be inter

corperation could not terminazts the posiltion of the smployee
as an offlicer for the term of the employment contract. We
dc not belleve this resulb 1s desired or intended. The sec-
tion should be reviseﬁ to oo to the wording of Section
312 of the Ceneral Corporaticn Law by striking the words
"subject to the rights, Lf any, of an olfficer under a con-
tract of employment.”

2ot
smployment,.” [emphasis added]
>rorefad as meaning that the

Nl:
E

Sectlon 541G, Members

We believe [hat the rule ghould e that any person,
including corvorztions, should be permitted to be a membar of
the nonprofit corporatlon unless the by-laws provide otherwise,
We believe this can be aunieued by revislng subdlvislon (a} tc
read: "Any person may he o wembar of a ﬁonprﬂfit corporation.”
The words "IF sthe bylaows provide for members other thaa nolural
porsons" should be strisken from subdiviaslon {:}

Sectlon BR62.  Instivutional trustes

Thilis seection defines "inatit gtioual trustee” as an
entlty entitled under Sectiaon 1300 of th Linanclal Code to



engage in the trust business.  “Lis would not appear to apply
to natlonal banks and ahe P! 1 i o refer to an entity
"entltled under Sections the Finanecial Code
to engage in the brust business

ot R A4, ~ e
sectlon 5750, dgneintment of lnspector

We belleve that 24 is bDurdensome o requlre the
chalrman c¢f & nonprofit corporaticn to appelnt an inspector
of electlon at the reguest of any maembsar. We recommend that
the clause "and on the reguesi ¢f a person entltled to vote
at the meeting or othar eleection or vote shall® be deleted
from gubdivision {b). We recognicze that thls clause does
appear in Sectilon 707 of the new Ssneral Corporation Law,
but we belleve that carrzying thir protectlon throcugh to non-
profit corporaiticons 1o unnecsgsary.

e o#m c:}p:—; Uf Eﬁe agree"

We see no ress:
a& ney Genersl befaopre

ment of merger To Le

i

the agreement 1 [iled., Pursuant Lo b etion 12586 of the
rasr apreement must be.

L) ﬂv,oﬂney Genetral.

snpears bto duplicate an

purpocse.

I:}I'
rr

Government Code, 2 cony

filed with the Periodic

Therefore, llke Section
existing filing recutpem

pad ]

YTy ke

w
L]
Yo
F.
it

N O e
3
. ot
E ot
et
)
ot
T

I:TJ I
LR

A

-,




¥Emorandom 76-83 . :
EXHTRIT XIIT

HoPrins & CarLEey

LEDN A CaRLEY A PROrEssionaL COspPamatomn

AOHN F HOPRINS ATTORNETS AT Law CABLE: HOPRiNS

CRANCIS M. BMaLL, JB. ~ . & o L0 ALTO OFFIC
THOMAR 8. JOROAN, JN, IO Pank CENTER PLaza-Suite D00 BALD ALYO QFFICE:
LAVID W. MITCHELL . SaN JOSE. CALIFORNIA D5i13 SZE UNIVERSITY AVENUE
SHEAWDOD M, BULLIVAN - (418) 32@-2114
ARUCE M. MUNRO Mcel 286-2RO0

CHONEL M. ALLAKN

STEPHEN H, FETTIOREW

THOMABR 9. PEBKINS Septoamker 1, 1576

GARTH E. PICKETY

Mr. John H. DeMoully

Executive Secretary

California lLaw Revision Commission
School of Law

Stanford, California %4303

Dear Mr. DeMoully:

Recently vyou asked for gomments on the tentative
recommendation cf the California Law Revision Commission
on a non-profit corporation law. I have gone over the
voluminous materials which vou sent me, with particular
~attention to the background and summary, and I offer the
following comments for your consideration:

1. I think that the overall approach of the
Commlission and its consultant is excellent. The non-profit
law has been confusing for years and the adoption of a new
general corporation law has made it imperative that
something be done about the non-profit law. I am delighted
to see that this is being done at this time, and I hope that

~the Legislature will be able to move promptly on. the
Commission's recommendations.

_ 2. To me, the policy of simplification lis
paramount. There are many small non-profit corporations in
this state who either receive no legal advice at all or
receive free legal advice. #Many attorneys ~ and I am afraid
that at times I have fallen into this category myself - are
not as careful as they should be in the advice rendered to
the non-profit corporations. Therefore, a clear, concise

- .statute with a minimum number of cross-references is
necessary.

P



‘Mr. John H. DeMoully
September 1, 1978
Page 2

_ 3. On page 10 of the background summary, it is
stated that:

"The Commission proposes nn,si?nificant changes
in tax laws, corporate securities laws, or laws
governing supervision of charitable trusts; these
reqgulatory provisions embody policies that the
Commission has not undertaken to review."

I would respectfully suggest that some of these paolicies
need the review of the Commission and corrective legisiation,
Many laymen, if not lawyers, believe that if an organization
is non-profit it can sell anything without paying sales tax
and is exempt from property tax. The property tax situation
is particularly confusing, as most County Assessors make a
digstinction between investment property and property used by
a non-profit corporation. The property tax law 1s generally
administered by the Board of Equalization on behalf of all
counties, and I have persconally found its administration to
be very arbitrary and difficult. Particularly in the areas
of sales and property taxes, it seems to me that some
simplification and eclarification should be sought.

4. In the summary, under Meetings of Directors,
on page 18, it is stated that the call of meetings by
officers is not appropriate for non-profit wcorporations,
since the directors are the hody charged with the governance
of the non-profit corporation. I disagree with your
consultant on this point. This is no different from an
ordinary Board of Directors of a business corporation, which
is also charged with governance of the corporation. It seems
toc me that meetings should be able to be called by officers
if the By-ilaws so provide., I do not know how the directors
could call a meeting unless they called the meeting at a
previous meeting or by unanimous action without a meeting.
It seems to me that the only practical way iz for officers
to call the meeting with the directors also havinq the right
to call a special meeting.

In the very next paragraph it is stated ‘that the
existing corporation law permits any quorum set by the non-



Mr, John H. DeMoully
September 1, 1370¢
Page 3

profit corporation. Again, I am nct certain that I agree
with your consultant on the recommendation that this should
remain the same. Certainly,; it should not be on the ground
that the directors may be perscns performing public service
and often unable to attend meetings. As I understand the
Statute, directors are going to be held to more or less the
game standard a3 they would be if they were directors of a
business corporation; and it does seem to me that they should
therefore be expected to attend meetings and that the quorum
regquirements should be no different than those required for

a busilness corporation. I was ance a member of the Board of
a non-profit agency with no guorum reguirement to speak of
and which had 180 directors. 1In additton to the 180 directors
it had 180 alternates. n different group of thirty directors
attended every meeting, and that enabled a small coterxie of
officers to decide what the non-profit corporation would do
gince no director had any continuvity. This type of
organization should be discouraged by the law, in my opinion.

5. No mention is made of the so-called *Constitution”
of a non-profit corporation. Thare are many non-profit
corporations that think their Coastitution is their basic
document., I think it would be helpful if the comment on the
law made it clear that that was not the case.

Turning to the Statute itself, I have only two
comments for your consideration in an otherwise excellently
drafted Statute. They are as follows:

1. I do not unnderstand why corporate finance is
included in Chapter 5, between Chapter 4 on Members and
Chapter 5% on Members® Meetingsz and Consents. It seems to me
that a better order would be would be to have the chapter on
corporate finance follow all members' chapters, so that it
would come after the prosent Chapter U.

2. I could not £fiand a provision which clearly set
forth how By-Laws could be amended. Amendments to Articles
are set forth in Chapter 3, and there are provisions on
voting on By-Law amendments by members. Where does it say



Mr. Jokn J. DeModully
September 1, 127¢
Page 4

what By-Laws ¢an be amended by directors and what can be
amended by members? For example, could the directors deprive
a certain class of members of +the right to vote by a By-Law
amendment? _

I hope you will find these brief comments useful in
your consideration. B

Sincereliy.

HOPKING & CARLEY

DWM:js

ce: G. Gervaise Davis, III, Hsi.,
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JOMN B, SHASTID
ATTCENEY AT Lalw
. Se ok TFE VI 1o P )
TELEPHONE 208 B21-3282 pt{"l, 2 * L MODESTO, CALIFOANIA G383

California Law Revizion Commisslion
Stanford L.aw S5School
Stanford €A 94305

Gentlemen:

©

This is in answer +to vour request Usr a -aview of the tentative
draft of the non~profit corporatiar law.

Non-profit corporations arse an increasingly important ssgment of
corporate law. I thoroughly concur with the conzept thait the
non-prnfit corporation law should be complote in i+se1‘. I think
the baslc approach of the tentative drafi is exeellent.

All comments below refer to Part I.
At page 9, I concur that the business corporation law should bhe

followed as closely as possible., T do not belleve that "experi-
ence and cases developsad under one | aw may be usef:l in constru-~

ing the meaning of the cther law.” Thiz geoes too far in trving
to draw parallelis betwesn completaly differing types of corpor-
ations.

At page 19, I thoroughl; with the rocommendation on the
provisional directors.

At page 21, I see no reason for resignation as an officer of a
non-prefit corporaticn to be subject to a time delgy. Thers is

no more need for a non-profit corporation to have as"adeguate
opportunity to cbtain an officer to replace a resigming officaer”
than there is for a profit corpoeration 30 to do.

At page 22, I agree with the srovizsion for liberalized indemni-
fication.

At page 24, I am uncertain why non-profil corporations should pe
permitted to issuc redeemzble memberships. & business corperation
may issue redeemable atock, but this is preferred stock, not ecom-
mon. I see no aimilaritvy betw. an rodeamable memberships and ve-~
deemable preferred gtock. I thus feel non-profit corporations
should not have the power o iqnu 'raé emable memberships, unlesas
there is some other reason o1 whi I am nok aware.

At page 25, I concur as to the provision for partiv-paid member-
ships, 1f they are authorized.



California Law Revision Commission
September 9, 1376
Page 2.

At page 41, I think the financial statements normally prepared
should be avallable to the member. Y concur that a special
Btatement need not be prapared, but the regular financial state-
ments -- or if nothing else, a ccpy of the tax returns filed with
the federal and state governments -- should be avallable.

At page 55, I concur with the codification of gg pres. I also
agree with the dissoluticn provizicns on pages 3% and 56.

At page 56, I do not understand why non-profit cooperative cor-
porations should be govarned for the time being by the existing
general nom~profit corporation law.

This revision is an enormous task and I think the committee
overall hasidone a thorough job.

[ F

e




Hemorandum 75-R2
EARIBIT X¥
San Franciseo Plansing and Urban Renewal Association
NEIGHBORHOOD SERVICES OFFICE

414 Clement Street, Room 5, ..
San Francisco, California 94118 '

Phone: 3870123

m Roger W. Huttbert, Naighborhood Servicas Advisor

SJeptember 9, 1976

Hon,., John N. Melaurin, Chairman
California Law Revision Commission
Stanford Lew School

Stanford, California  9h30%5

Dear Chalrmen McLlsurin:

We were very pleased to have recelved a draft copy off your hentatlve recommends-
tions reslating to the nonprofit corporation law and wish to take this opportunity
to make comments.

Cur office provldes administrative gervices and consultation in a variety of
matters to varlous nonprofit organizations composed of those who live, work or
own property in specific geographlceal areas and whose gerneral purpcse is to
combat neighborhood deterioration. These comments therefore are from the per-
spective of how the proposed changes will affect or improve cperations rather than
from 2 legal point of view. They are the comments of the writer and not Ghose

" officlally of this organization.

By way of background, most of these srganizations serviced by us are emall {member-
ship averaging 200, and assets and gross recelpts seldom exceeding $5,000 per year).
- These groups usually have nc employeea, the cofficers change-annually with about =z
50% turnover, and the membership is drawn from a cross-section of the population.
These groups often were formed during some gort of crisis affecting thelr area.
Individuals usually become members of thege orpanlzation based upon direct mall
invitations; recelpt of dues auwtomatlcally enroils a mermber. These are organizations
which cennot compel anyone to Jola and exercisc no authorifty. Their articles of
incorporation and by-laws sre often hastily drawn, almost always by persons without
legal trainming or orientation. The most comeon ouclrance i8 te copy portiocns of
by~laws from similar, exisiing organizaticns and to use stock forms of articles of
incerporation from common reference sources, including those published by the
Secretary of State, Pranchise Tax Board, or Internal Revemue Service, Jdccasionslly,
organizers may seek out model by~-laws in law library reference bocks. Jome groups
which were organized many years ago, we have found, are unaware that they have
at some Lime in the past incorporated.

In genersl, I support the idea of a separate nonprofit corperation code and am
appreciative of the basic thrust of the commission's work. Specific comments and
suggestions follow, related to the sectionsg indicated.

Sie;efé}&,
_{/ ,;?{ (L LLe coe”

O%&é W. Hurlbert
laifhborhood Services Advisor

i s,

nj"“-.



5224. This pruvision would gerve mo purpose. I do not believe the Attorney
General 1a interested in bullding a duplicate file simply of articles. It is
interesgted in having newly-formed charitable nonpforit organiz&tions regigter

with the Registry of Charitable Trusts. Registration requires more documents

and information then simply furnishing a copy of the articles. {See form
attached). Rather, the AG desires copies of the federal tax exemption letter,
advice as to the federal employer number, and nemes and addresses of offlcers

and directors. Much of thils information is usually'nét gvaileble until 30 days

or longer after f1ling of the articles. If the intent 18 to call ebttention to
Government Code provislons wnich reguire reglstration, perhapes those could be
ptated instead in the new nenprofit corporaticn code, or a provision-ihaeéted
thet the corporation would autometically dissolve unless registratlion were
sccomplished 120 dayes from the date of filing of the articles. FPresent practice
appears to be that the AG sends its "Notice to Reglster" to new nonprofit charitatle
corporstions (based upon recelving a copy of the Franchise Tax Board exemption
letter) 30 days or more after the articles are filed. NOTE: The Commission shouli
be conﬁerned that nonprofit corporstions organized for charitable purposes must
meke anmual reports to bwo different state agencies (AG and PIB), both requiring
approximately the same nformaticn., Consolidetion of reporting requirements and
pupervigion responaibility would widuubtedly save the state money, improve regula-
tion of charities by combinlng personnel now in two departments, and relieve the

organizations of an administrative burden.
5250. Nonprofit corporationz should not be restricted from making additional

statements In thelr articles with regard to purpcses. Prompt and uncomplicated



action on federal tax exempbtion applicatione is insured when the articles contailn
legally mccepted ph?asée which specify certaln educational and charitable purposes,
such as 'lessening the burders of government" or "instructing the public in sub-
jects useful to the individusl and beneficial to the commmity.” If organizations
sre prohiblted from meking such statements of purpose In thelr articles, it is
belleved that many will be handicapped in geining federal tex exemption.

5260, (a) The wording is not clear. Is the power of the members to amend or repeal
bylawa always one which they have?

5264, (a){1) Appears to leave a cholce as to whether or not proxy voting is allowed.
Thie conflicts with proposed Sec. 5730 which provides. that there 1s proxy vobting
unless specifically precluded, continuilng present law’in this regard. However, in
my view, proxy voting should be prohlbited unless expressly authorized, reversing
pregent law. Many nonprofit corporation lesders are unawere of this provision - 3
alfhough in actual pratice most deny proxy vobing, their articles or bylaws contain
no such prohibition. Proxy voting is considered to be an extracrdinary ﬁatﬁér,

and thus should be expressly provided for by an crganizaetlon.

5627, (a)} Many (perh&ps most} nonprofit corporations have no office as such.
Inatead, 1ta mailing address is usually the home of its president or secretary.
Frequently it hae no employees. Therefore, there 18 no office And no office hours
at which or during which bylaws cor articles could be inspected. -Articles of coursze
can be Inspected or oblained by mall from the Secretary of Staﬁe, and the same as Lo
bylaws on flle with Franchise Tax Board. However, {a) should include tﬁe mechanism
in (b) whereby a member may request in writing these documents. A reasopable
length of time (not to exceed five business days) should be imposed within which

to answer the request, and a reasonable charge (not to exceed flfty cents for the.

first pege and ten cenls thereafter) shouid be authorized. There is no reason



why thé.general piblic {"any person”} sheuld not be able to regquest and receive
articles and bylaws. The came provisions should be extended to rights of amy
person to obtain a list of the officers and directors of a nonprofit corporétiun.
True, tiege are to be Tiled in the Secretary of State's office, but delays can
occur, and that office at present uses abbreviated forms which do not provide

for a fﬁli listing, even of offlvars.

shsz, (1) A time period of 10 days should be fixed by law as the record dete if
the boerd fixes no other time. To make the record date the day before notice is
to e glven is impractical and this provision will unknowingly handicap an
organizatioﬁ which through oversight Teils to fix a record date. Even in the
gmullest of orgenizations the mechanical processes of giving of notice {addresaing ol
envelopes, ete.) 1a started well before the day befcre they are dispatched.

In ti‘lose orga.nizaticné-where membership is automAtic upch receipt of dues, and
whére dues are received by a different person than the one win malls notices,
impoaai'bilities also exist in adhering to "next-dey” requirements for notice.
5613. (‘b) Contirulng to preclude the %transdction of business at &4 special meeting
other then that included in the nodice is tnduly restrictive, ﬁnless such s pro-
vislon is also extended to regular meetings. I the purpose is to avoid surprise,
then all meetings should be covered, Thls can serve to handlcap an organlzation
which requires only ab annual meeting, but in sctoel practlpe calls méetings at
various times throughout the year, al the direcliion of the board.

5623, Third class meil should be authorized to be used to glve notice of a meeting
of the members when it can be deone withoult unreascneble compromise of timeliness.
The savings to a4 cheritable organilzation of 1,000 members which uses third class

instead of first class mall would be $110.C0 per meeting, no small item when

charities are under increasing pressure to reduce administrative costs. When



gubstantially all of the membera live in one city, tﬁere should be no difference

in arrivel of a first cless or a third class lethber when both are mailed at the
same time. Alsc, {b) implies an obligation by the corporation to request expensive
address correction service from the U.S. Postal Service. SHound crganizaticnal
menegement practices mey indleate this, but in some organizations a member who
moves may be presumed to have lost membership eligibility. In any event, is it _
not the responsibility of the member to provide the crganization wilth his current
addrasa?

. 5730, I h&#e previously coummented on proxies and wish those comments to apply here.
6524, This section, and all octhers which permit s menber to examine a partilcular
document, should ms s matter of right {not alternatel# at the corporatlon's option)

rllow the member to make extracts and/or to recelve an exact copy, unless impracticable

to do 80. (Similar to Government Code provisions related to public records]. A fee
for duplicaticn of the record should be authorlzed.

6620+, The procedures, and the alternates which still permit an organization to
maintain its mailing list confidentisl, ars very well thought out. An organlzation
cgn loose valuable good will if through relemse of 1ts memberéh} list 1ta members

guffer loss of privacy and become caught ln crosgfire of various factions.



PART TIT

14510, Present law provides that ihe name of a suspended corporation begomes
Immediately avallable for use by another corporation. Perhaps this should be
changed., In any event, I believe the law should be amended o as to require the
Becretary of State to advise a representative of a proposed corporation. that while
a particulsr name is legally avallable, it hed bveen in use previcusly by a corpor-
ation now suepended. The Secretary of State maintains twe sepzrate name files--
"sctive" and "inmctive", (dissclved, suspended, term expired, etec). Problems can
be created whenra corporation whilch has beszn suspended continues to transact
business under the name of the suspended corporation, and new incorporators form
an entirely different corporation using that name, unknowingly. This definitely
tends tc mislead the pubiic, although usually unilntentiomally. This situaﬁion is
varticularly lmportant to nonprofit corperations where the circumstances under
which many operate cause them to be suSpehded by the Franchlse Tax Board because
they fail to flle informebicn returns. Often, these returns are completed by
doing nothing more than placing and "X" in one box, bub the pénalty for non-filing
is suspension, A subatantial percentage of active nonprofit orgghizatians have
been suspended for thet reascn; maly Are unawars of their status because correspon-
dence has not redched them or because they falsaly believe that a simllar form filed
elsewhere (with the Attorney Gemeral, for example) suffices. Although they can
regain thelr gocd standigg status relatively ezsiiy, they may find their corporate
name +taken, perhaps uwnknowingly, bPeczuse the Secretary of State in practiee checks
only the "active" Flle in granting name availability. The "new" corporation then
experiences confusion with the "old" susmended corporation, the public may be

baffled and misled, aund the “eld" corporation must adopt a new name.



1h525%,  If a purpose of these proposed revisiops 1s to consolidate into cne
section as much of the law as poseible regarding nonprofit organizations, consi-
deration should be given to Lransferring the fee schedule to the Corporation Code.
14602, Nonprofit organizations should also be required to disclose directors.
They, too, have effects, poslitlve and negative, cn the ﬁublic, and the public has
a right to lmow who controls all corporations. (The "Comment" is not  entirely
correct. Nonprofit corporations must now fiie a statement avery fifth year, and
every time there is a change of officers).

14607, The mailing of a form three menths pricr 4o the date due is too far in

advance. ILess efficient people will tend o lose it. Qthers will f111 it out

immediately, giving informaticn current on the date of receipt. rather than current
as of the ééﬁgiggg, in cases where an elections were (o toke place hetween the time
“the form is received and the due date. The statemeni does not call for extensive
informztion which takes time 4o dewvelop, as in an income tax blank.

14410, The penalty which Sectlon 25936, Revenue and Taxation Code, sets farth

for the failure of a corporation to file a statement of officers iz $250.00, and
the section states that "such penalty shall be a final apsessment.” This is

much too severe to impose upon a nonprofit corperation. The dollar amount would

be a subsiantial percentage qf‘the anntal inccme of many nonprofit organizations.
Compared %c other atuthorl:ed and aciual pensltles for far more serious~a§hmes by
individuals or organisations, such = penalty is excessive. There appears Lc be no
provisilon in Secﬁion 25930 whersby for good cause the assessment may be waived.
There are many reasons why a nonprofit corporation would not file a statement,
primarily the mechanical and educational problems inveolved in becoming informed

of the law and obtaining a copy of the prescribed form. The experlence oi the

Franchise Tax Board is a parallel heve., Prior to 1970, nonprofit organizaticns ak



the time of incorporation were assu?ed in writing by the FIB thet they need submit
tto annmual return uniess thelr income axceseded $25,00C. That year, the law was
changed to require an annusl retwrn regardless. FIB, using the last known addresses
available to it for those wihich previouély required no reports, attempted té mall
forms . Many were not recelved becriuse of problems cited in comments on previous
sections, such as absence of a permenent office, phone book listing, employees, etc.
Many corporationg were then suspended. However, those suspended may be browht into
good standing by payment of a $10.00 fee and submission of the missing returns.

Such a procedure and a penalby {mn:e a processing fee for extra expense &aused the
state} is one more in line with the failure to file a statement of wfficers by a
nonpruafit curporation‘ -

NOTE: It is also noted (page 72 of the background materials to Part I) that the
comuigsion’s tentative recommendatlon 1s to ilncrease the fee for the Tiling of a
noaprofit corporaticn’'s statements of officers to $5.00.

In recommending changes or no changes in thiszs and various fees, £he comaission

does not indicate whether or not 1t 1s in possession of information reparding the
adequacy cof the present fees Lo cover the costs of the serviceé rendered by the
Secretary of Stats and whether or nct the legislative history indlcates that the
filing sérvices are to he provided on a self-supporting besls. The legislature

Ltook gpevific actilon about 1971 Lo require that statements of officers of nonprofit
corporations be filed without a $3.00 fes, which had been in effect until thet tine.
That action and that of allowing nonprofit crganizatlons eligible to file the sim-
plified exempt orgenization information return with the Franchise Tax Board (Form
199B) without fee would indicate a legisiative intent to waive.minor filing géaﬁ for

nonprofit corporations.



Memorandum 76-R3

SECURITY PACIFIC NATIONAL BANK

HEAD OFFICE TRUST DEPARTMENT, 333 SOUTH HOPE STREET, 108 ANGELES, CALIFORNIA

MAalLING ADDRESS: P, 8. BOX 2498, TCRMINAL AMNEX, LOS5 ANGELES, CALIFORMIA 9005]

September 10, 1976

California Law Revision Commisaicn
Stanford Law Schocl
Stanford, California 94305

Attention: John M, McLaurin, Chairman

Re: Tentative Recommandations ~
Nonprofit Corporation Law

Dear Mr. McLaurin:

Security Pacific National DBank, in its trust activities is

not involved in the formation or operation of nonprofit corpor-
ations except to the extent that the Trust Department can
provide services to a nonprofit corporation in the area of
investment management and/or advice and bookkeeping or racord-
keeping services by way of an agency or custodial relationship.
We alao serve as trustee for employee pension and profit-
sharing accounts of nonprofit corporations,

Existing Section 10,204 of the Corporations Code authorizes a
charitable corporation organized under Section 10,200 to delegate
the control, management and investing of property held for the
purpose of income to one or more trust companies or banks
authorized to conduct a trust or banking business in California,
The Secretary of State has taken the position that Section 10,204
is not avallable to a corporation formed under the General Non-
profit Corporation Law notwithstanding the corporate charter
authorizes the Directors to delegate such responsibilitiea to a
bank- or trust company.

Proposed Section 35,000 and following merges the former General
Nonprofit Corporation Law and Charitable Corporations Law,

- Article &, Section 5560, deala with management of charitable
property. Subparagraph (b} of Section 5562 provides that a
nenprofit corporation may transfer any or all of its assets
{including property held upon a charitable trust) to an
institutional trustee. "Inatitutional Trustes" is defined in
§5562 {a) to memam "an entity entitled under Section 1500 of the
Financial Code to engage in trust business,
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The restrictive definition of an "institutiognal trustee® for
purposes of the Neonprofit Corporation Code may have the effect
of limiting such "institutional trustees" to gtate chartered
banks and exclude national banks operating truat departments

in california because national banks secure authority to act

in a fiduciary capacity by grant of such authority under
Section 92{a) of Title 12, USBC by the Comptroller of the Cur-
rency. It is,;, therefore, recommendad that Section 5562{a) be
expanded by adding the following after the word “"business" in
the third line of Section 5562{a): "or a national bank authorized
by the U.S., Comptroller of the Currency to transact trust busi=-
aess in California,®

Since "inatitutionail trustees™ have a variety of services avail=-
able to nonprofit and/or charitable corporations, it is recom-
mended that these varlous services ba made available.to nonprofit
corporations in keeplng with the needs of the nonprofit or chari-
table corporations. Some nonprofit or charitable corporations may
require the complete services of an institutional trustee in

the management of investment portfolios and cthers only a part of
guch servicesz, The nonprofit corporation should be authorized to
purchaze from an institutional trustee full investment management
and/or investment advice without asset management or in the
alternative the authority to purchase agency or custodial services
and retaln the power to direct investments and engage independent
investment advice,

Paragraph {¢) of Sectlon 5562 would, of course, not be approprlate
if the institutional trustee is furnishing only custodial ser~
vices and does not have investment responsibilities.

Paragraph {d} of Section 5562 should be referenced to paragraph
(b) of Section 5563, Many charitable corporations are privata

foundatjons subject to the minimum payout requirements imposed

by Section 4942 of the Internal Revenue Code.

Section 5564 provides for Attorney General supervision of non-
profit corporations holding property in a charitable trust or
where the corporation is oruanized for charitable purposes. It
is recommended that consideration be given to incorporating
proposed charitable solicitation legislation at Section 5564 if
the Attorney General's Task Porce to Study Proposed Legislation
on Charitable Solicitation recommends the enactment of such
lagislation.

-~ In this regard, it ls recommended that the state supervision of
-. charitable solicitation be deemed to preempt city and county
requlation of charitable solicitation to avoid the necessity
of multiple licenaing where a publicly supported charitable
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organization makes & statewide or countywide solicitation for
funds. This preempticn of county and state supervision and
authority should probably be effective only as to charitable
corporations that qualify as "publicly supported" charitable
organizations and are so c¢lassified by the Internal Revenue
Service., Charitable corporations that qualify under the
Internal Revenue Code es “community foundaticns" should, in any
avent, be freed from local licensing requlrements as to
solicitation of funds,

Section 5570 vf the proposed nonprofit corporation law continues
existing Section 10,250 of the Corporations Code permitting a
nonproflt corporation organized for charitable purposes to
establish one or more "common trust funds”,

The use of the term "common trust fund® for the pooled investment
fund of a nonprofit corporation is guestionnable since the words
"common trust fund® are accepted in the trust industry as making
reference to a common trust fund defined in Section 584 of the
Intarnal Revenue Code and Regulation 3.1% of the Comptroller of
the Currency. A common trust fund is defined in the Internal
Revenue Code and the Comptroller's Regulation as a fund maintained
by & benk. This comment alsc has application to Section 5575,

In reviewing Chapter 1l of the proposed legislation, it is
suggested that consideration be given to providing special
provisions for terminating private foundations into publicly
supperted charitable organizations. The Tax Reform Act of 1569
imposed many restrictions and imposed severe penalties for certain
acts of managers and fiduclaries of private foundations. The
solution to the Tax Reform Act problems in many private founda-
tlons is termination as authorized by the 1969 Act by distributing
all assets toc a publicly aupported charitable organization.
Specific guldelines for such terminations and "pour-overs" would
be helpful,

Section 5230(h) (7} does not tract with Section 5389, Thers is no
express authority in Section 5230 to enter into contracts of
indemnity. Section 538%({b} permits indemnification of persons
degcribed in subeection {a) under a contract "enforceable to

the extent permitted by applicable law cother than thisg article,"
ERISA does not axpressly authorize contracts of indemnity between
an employer and fiduciaries of an emplovee benefit plan, It

merely is generally conceded that such contracts ars not prohibited,

We suggest that there be added to Section 5230({b}{(7) the authority
to enter into indemnity contracts, subject to the limitations
provided in Article 8.
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Section 5323{a) perpetuates an ambiguity which exists under
existing law. Prior to the 1937 enactment of the conservatorship
law {Probate Code §1701 et seq.), appointment of a guardlan of
person or estate of an individual conatituted an adjudication of
mental incompetancy. Likewise, an order placing an individual
under the juriadiction of the Department of Mental Health consti-
tuted an adjudicatlon of mental incompetency.

Under the conservatorship law, the appointment of a conservator
of perscn or estate does not of itself constlitute an adjudication
of mental incompetency unless there is an express finding that the
congervatee is mentally incompetent,

€imilarly, the Lanterman=-Petria-Shert Act (Welfare & Inst. Code
§5350 et seq.) has created comparable uncertainty in psychiatric
proceedings,

We suggest that the new law adopt & more objective standard such
ag is utilized in Civil Code Section 22B1(1) {(c) {(appointment of

a quardian or conservator of perason or estate), Welfare & Inat,
Code Section 53350 2t seq., provides for appointment of a conserva-
tor of person or estate of a person gravely disablad due to menta
disorder or chronic alcoholism,

Generally, the recommendations for the rewrite and consolidation
of the nonprofit corporation law into the 17 chapters is well
done and is a big step toward simplification and clarification

cf the law,
W,
N a//
RLS taw : /,
Yice Pregident and £/

Trust Counsel
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California Law Review Commission
Stanford Law School
Stanford, California 94305

Dear Sirs:

The Tentative Recommendation relating to
Nonprofit Corporation Law, Part I and Part II, has been
reviewed by me. I am impressed by its comprehensive
nature and thoroughness in scope and coverage. Particu-
larly pleasing is the use, wherever appropriate, of self-~
executing provisions, not necessarily requiring the assis-
tance of counsel.

Your attesntion is directed to proposed Section
5560 (b} 1lmposing investment responsibility upon the director
of a nonprofit charitable corporation equivalent to that of
a trustee, l.e. a "prudent investor." This codificaticn
of court law is salutorv, indeed. However, based upon par-
sonal experjlences in reprezsenting such directors against
claims made by the California Attorney-General, I do not
think the statute “gues far enough".

The Attorney-General's office has consistently
negotiated from the standpoint that such directors are
"insurers”. In gsuch negotiations the AG's office has
admitted that to date the courts have imposed a "prudent
investor® standard, but the A.G. argues that it is time for
the courts to impese strict liakility on such directors
and to make them "insurers"” of the charitable funds they

- “hold on trust.

Section 3560(b) as proposad, could be interpreted
as "minimuem" standard only. In order not to discourage per-
sons from serving on charitable beards, they should also be
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aware of their "maximum™ liability, and that maximum
should not be strict, i.e. a 100% ingurer.

Please consider some additicnal wording to
Section 5560({b), perhaps similar to the following:

"A greater cobligation than as
said trustee, shall not ke
imposed on the non-proifit cor-
poration or its directors unless
clear and convincing circumstances
show that it or they expressly
assumed a greater obligation than
as said trustee.”

“idperT JAMRY BERTON, of
Pgocopio, Corv, Hargreaves
' and Savitch

RJIB/pmh
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California Law Revision Commission
Stanford Law School
Stanford, California 94305

Re: Tentative Recommendation Relating
to the Non Profit Corporation Law

Ladies & Gentlemen:

I have reviewed the tentative recommendation for legis-
lation revising the California Non Profit Corporation Law.
I have the following comments:

1, I agree that a separate, independent statute
governing California non profit corporations is desirable,
although I do not necessarily agree with the statement made
at page five of the recommendation to the effect that the
existing law has not worked weall in practice.

2. I strongly agree with the simplified incorporation
procedure and 1 agree generally with the philosophy that would
eliminate needless formality in the formation and operation of
non profit corporations.

3. I believe that it is guite sound to establish a
separate Section of the Corporations Code for provisiong that
are applicable both to business corporations and non profit
corporations. Indeed, I believe that this scegment of the Code
should be expanded to the extent posaible in order to avoid
needless duplication, with a resulting decrease in the cost of
reproducing a complete Corporaticons Code. The comments in the
tentative recommendation, following many of the Code Sections,
indicate that the Section is szubstantially the same as a corres-
ponding Secticn affecting profit corporations. Many of these
Sectionsg, it seems to me, could be moved out <f the separate
divisions and combined intoc a single Sectien in the common

divisicon. While such a procedurs may neceszsitate additional
. eross referencing and may be confusing in some instances, it

would result in a significant reduction in the use of resources.

4. A number of Sections in the rscommendation refsr to
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corporations formed “for charitable purposes," and it is

noted in the text in a number cof places {e.g. page 407} that
"Charitable purposes ars not defined by Statute but are left

to judicial development.”" This procedure may create unaccept-
able uncertainty for the Administrator of a non profit corpor-
ation. He must decide whether the corporation iz obligated to
gsend a copy of its Articles to the Attorney General {(§5224) and
whether to notice the Attorney General in the event of certain
other actions such as a digposition of substantially all assets
(36012} . Furthermors, the Articles of Incorporation under
§5250 must specificaliy reflect the fact that the corporation
is organized for charitable purposes. The Administrator or his
attorney oughtn't to be faced with a task of legal research in
order Lo answer these gquestions:; the definition of charitabile
purpeses ought to be determinable from a reading of the Statute.

I also wender whether the charitable purposes coneept is
appropriate everywhere it is uzed. For example, §6773 prohibits
a distribution tc members on disolution of a corporation crganized
for charitable purpeses. Thig prohibition, perhaps, ought to
épply in circumstances other than the disclution of & corporacion
organized strictly for charltable purposes. A civic league, formed
for public, though not necessarily charitable purposss, ought nct
+o be permitted to distribute ite assets to lts members upon dis-
olution, particularly, if it has solicited funds from the general
public. '

5. Sectlion 5230(b) {8} specifically auvthorizes the payment
of pensions and the establishment of penzion and other deferred
Compensation plans. No apecific reference is made to Profit
Sharing Plans, perhaps, because of the traditional notion that
"non profit corporationz" do nct have profits. The omission
appears to be unnecessary in light of §5233 authorizing gainful
business activity. PFurthermore, the omission is confusing since
it is almost certainly not intended to prohiblt traditicnal "Profit
Sharing Plans,” and, furthermors. the clause specifically authorizes
Savings and Thrift Plans which are normally treated as Profait SBharing
Plans under the provisions gf 5401 of the Intarnal Revenuve Code,

6. Section 5373 prohibits loans to Directore or Officers of
a non profit corporation with certain exceptions, including loans
made to officers pursuant to an Employee Benefit Plan. I belleve
that the Section ought to have a specific provision tc validate
"participant Loans" from Plans qualified under §401 of the Internal

Revenue Code, as such loans are defined under §4975(d) {1} of that
Code. I think that such a clarifving provlision is necessary because

the provisions of §5373(b) ought not to be applicable to such lcans
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and, at the same time, a gualified Plan could probably not make
the kind of ioan that is contemplated by §5373({b) becatse such a
loan would constitute a prohiblted transaction.

7. Section 6012 requires notification tc the Attorney
General whenever a non profit corporation organlzed for charitabls
purposes transfers all or gubstantially all of its assets for less
than a full consideration. I bellieve that this Section should
contain an exception for a private foundation that is winding up
and digtributing its assets to public charities pursuant to §507(b)
of the Internal Revenue Code. Attorney Gengral surveilance of
transactions of this nature is not necessary, and the additiocnal
raguirement of notification to the Attorney General will only
needlessly complicate what 1s already an unduly complex procedure.

8. Section 6146 states that any bequest to a constituant
ron profit corporation "which is to take effect" after merger or
congolidation inures to the surviving corporation. The quoted
language may create a problem zsince it seems to suggest an =2lement
of intentlon on the part of the testator. Would it not be mors
direct and more clear merely to provide that any begquest "which
takes effect or remains payable" after merger inures to the
benefit of the surviving ccfpcraton. The same comment would
zpply to 56245,

S. Sectlions 6520 et. seq. cdeal with the requirement of an
Annual Report. It seems to me that these Sections should apply
to paisting corporations 5o as to reguire an annual report conly
if the By-Laws of such corporation so provide. Ctherwise, 1t wiil
be 1ecessary for practitioners to contact the large number of
corporations to provide for an Amendment of their By-Lawz in order
to aveld a requirement that 1s not now applicable.

lo. Section £8773{b) seems Lo require a court devree in
connection with the disolution cof any charitable organizatioemn.
This procedure is certainly not currently follcwed, at least
with small charitable foundations. The imposition of such =z
regulrement is not justifiable because it would not add any
substantial protection to the attainment of charitable purposes.
but it would add to the cost of disolving small charitabie
corporations. The net resulc would be an increase in the income
of lawyers and a decrease in the amount cf assets going for
charitable purposes.

I extend my compliments to those whe hawve been apd are still
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in this project. I hope that my comments will prove of
gome value.

AJF:an
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The California Law Revision Commission
stanfeord Law School
Stanford, California 54305

Re: Draft Nonproflt Corporation Law

Gantlemen:

‘ The following are my comments regarding the draft
nonprofit corporation law dated July 26, 197s.

I am not in a position toc comment upcn all aspects
of the draft. I have used the currsnt nonprofit corporation
law in my practice in conhection with two types of organiza-
bionsg: small tax-exempt organizations and homecowner associlations.
Accordingly, I shall limit my comments to the effect of your
draft upou such organizations.

The nonprofit corporation is a useful form of
srganization for small publlc and private charities or other
tax-exempt organizaticns. Generally these organizatlions have
self-perpetuating boards of directora and are designed to
function in limited areas. Examples are a wveterinary medical
regearch olinic, an art education foundation and a conservation
group which I have organized., These organizations have a great
need for simple procedures.

The homeowners associations are either condominium
management associations or assoclations which manage common
area or recreational facllitlea for a group of single-family
.¢etached dwellings. In both instances, membership in the
gorporation is dependent upon ownership of real property and is
not severable from ownership of such property. The boards of
directors of such assoclations generally are laymen who will
not understand great complexity.
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The draft nonprofit corperation law is, on the whole,
a worthwhile effort. However, there are a number of minor flaws
and one wery seriouas flaw which should be remedied. The one
most significant flaw is in Seection 5512, which permits a member
subject to a capltal improvement assessment to withdrew from
membarship. BSuch a provision 1s wholly inappropriate for a
homeowners asscclation for reasons which will be discussed below.

My comments regarding the draft are a@ follows:

A

i. BSaction 5152.

The adoptlion of a statute incorporating generally
accepted accounting principles intc the statute has bsen debated
at great length in connection with the new Carporatian Law. The
debate should not be repeated here. However, I do not beliave
that those concepts will be well understoocd by laymen who will
operate their corporations withuut benefit of sophisticated
counsel or accountantz., In addition, I guestion the wisdom of
permitilng the accounting profession to effect amendments to
the nonprofit corporation law by the mere dct of changing their
accounting principles rather than through the nermal legislative
process. .~ - :

2. Section 5313.

e

If only e gingle person is named as initjial
director and that person dies before the corporation is organized,
it weuld seem that the corporation cannot be organized and the
organizational expenses incurred will be lost.

3. Section 5354.

The use of the Latin words "mutatls mautandias"
should be eliminated. Statutes should be wriliten in the ®ngiish
language since that is the language spoken and understood by the
majorlty of the people in this State. The lLegislature, in its
wisdom, may determine to provide translations for the benefit
of minorities in such languages as Chinese and Spanish, but the
-gprinkling of Latin words in statutes serves no useful purpose.
The draftamen of Section 5354 must have racognlzed the confusion
introduced by the use of Latin words because they found it
necessary to explain the meaning cf the phrase in the Comment.
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4, Section 5443,

Where a homeowners asscciation uses a nonprofit
corporation as its vehicle for organization, individval members
should not be permitted to withdraw. Recorded declarations of
covenantz, conditions and restrictions tie membership in the
association to ownership of the affected parcels of real
property. The declarations do not permit the owners of real
property to withdraw from association membership except in the
event of disposition cof the property. Permitting withdrawal
from the corporation merely will create confusion.

It would not be sufficient merely to permit the
bylaws to centain a provision prohlbiting withdrawal. It would
be difficult, and in some cases nearly impossible as a practical
matter, to amend the bylaws of existing homeowners associations.

A special provision in Section 5443 ghould be
included making the section inapplicable to situations where
recorded declarations of convsnants, conditions and restrictions
provide a different rule.

5. Becktion 5512.

This section brings into sharper focus the problem
raised by Section 5443. A homeowner or condominium owner whose
property is subject to capital improvement assessmenta should oot
be permitted to escape liabllity by withdrawing from the associa-
tion. 'The other members must be presumed to have purchased
their condominiuma or homes in reliance upon a structure which
would forece all owners to bear the costs of operation or improve-
ments equally or proporticnately. If Section 5512 is designed
only to permit the owners to escape personal liability, and is
not designed to free their property from liens imposed by capital
improvement assessments, such a distinction sghould be made clear
in the statute. The distinction is probably meaningless,
however, because the recorded declarations for many associations
cutrently impose some form of personal liability on owners for
agsessments. For the foregoing reasons, I would recommend that
-Section 5512 either be deleted or that a special excepticn be
made for homeowners and condominium owners associations.
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6. Section 3530.

this sectlon, which restricts the issuance of
evidences of indebtedness, should not apply to a corporation
which is organized for charitable purposes, A charity might
determine to make distributions in the form of intereat-
bearing ckligaticns. BSuch cbhligations might be issued without
conslderation or for a conhsideration consisting of a change of
pasition by the recipient not involiving any of the items of
consideration speclified in Section 5530{a}! {1} through (6}. As
long as the corporaticn is performing its charitable functions
to the satigfaction of the Attorney General, no restrictions
guch as thoge found in Section 5530 should be necessary.

7. Section 5627 and Section 5631.

It would appear that Section 5627 and 5631 are
incengistent with each other. If an action may be taken by
written consent without a meeting and without prior notice by
lesa than all of the persone entitled to vota, then there is
ne reasgon to require a higher number of persons to 3ign a
waiver of notice, a conzent to the holding of the meeting or
an approval of the minutes of the meeting.

8., Section 3732,

The provizions of Section 5732 relating to the
form of proxy may be appropriate for a profit-making corporation.
They are, howevaer, far too complex for nomeowners associations,

The following are my comments on proposed New Dlvisicon
Four of the Corporations Code:

1. Section 14642,

Most homeowners assoclations change their officers
every year, and gometimes more oftsn, An annual filing require-
ment would be less burdensome upon such corporations then the '
provisions of Section 14602. The same would be true for small
charities.
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2. Bection 14610,

The $250 penaity provided in Section 25938 of
the Revenue and Taxation Code is an unnecessary burden imposed
upon small charities. The penalty, as a practical matter, will
fall only upon those persons who would have been charitable
benafiriaries had the $250 been availabla for distribution.

This letter should not be congtrued as a dgeneral
criticism of the draft. On the whole, the draft proviesions
would seem to provide an excellent substitute for the existing
nonprofit corporation law. The authors of the draft shonuld be
congratulated for their fine work.

Very truly yours,

T A

[

Fred B. Weil

FBW/caj For BROAD, KHOURIE & SCHULZ,
Profesgsional Corporation
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Califorﬁia Law Revision Commission
Stanford Law Sehool
Stanford, California 34305

Re: Comments on Tentative Recommendation for Non-Profit Cerporation
. Law

Gentlamen:

I have had an opportunity to review the proposed Non-Proflt Corporation
Law and have a number of comments with reference thereto. As a genere! maiter, I think
that the idea of a basic, self-contained Non-Profit Corporation Law is an important sto=
forward in this area. At tha present time, I have several cllents who are all non-prof!t
corporations. One Is a cemetery corporation whose basic organization is found in the
Health and Safety Code. Private foundations and soclal elubs are found in the
Corporations Code. Finaily, I represent a church organization which is governed under the
Corporate Sole Provisions. I hope that nc matter what happens with reference tg tha
recommendations, that the concept of a specific body of law relating to all non-prefit
corporations s put into effect by the California legislature,

{ have a number of specific comments, and gome may overlap into varicus
different code sections. 1 will cite tie specific code section where the comment came ic
mind.

. Section 5186(a)(2). I feel that any verification executed "under penalty of
perjury” should be limited to executions cecurring within the state. This would make it
conform with the provisions of the Code of Clvil Procedure and the recognized practice
that verification of a doecument executed outside the State of California must be done
before a Notary Public.

2. Section 5320 Series. At some stage in the matter of directors, thare .
should be recognition glven to some unusual praetices in non-profit corporations.
Scmetimes you will find that directors must have specific characteristics; e.g., an
attorney, a banker, a resident of a specific county, holder of a particuiar office such as
President of the Mechanies instituta, ete, In other instances, you will find directors who
must be sppointed by a specific person, ncrmally by the presiding fudge of the court, ¢
maybe the Board of Directors of a corporation. These limitations should be known to all,
anc 1 would suggest that it be reguired that any such Umitation in connection with the
Board of Directors be zet forth in the Articies of Incorporation of a non-profit corporation
rather than in the bylaws. ——

i
f i
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As another matier invelving directors, it is common with reference to non-
profit corporations to have honorary directors. 1 think that there should be some
recognition of this esiegory of direetors whe may not wote and you may not wish to
inctude for purposes of determiring a quorum, but who you do want to have as 4 "director”
of the non-profit corporation.

3. Section 3332(d). In connection with the dirsector's special meeting notice
or waiver, [ feel that the specific purpose of the speeial meeting should be set forth. You
will note that in Section 5813 and 5822 where the special meeting of members is provided
for that the specifie item to be discussed at the special meeting must be sel forth. I feel
that the same holds true for the directors.

4, Bection 5373 1 {eetl should be eliminated. ! think thet the matter of loans
to directord or officers of profit corporations Is questionable enough; but for a non-profit
corporation, I think that the same is improper and, indeed, could enecurage potentially
wrongful conduct. No non-profit corporation should be in the position of making a
guarantee or lending money to an offlcer or director.

3. With reference to the indemnification of corporate agents, S3ection 5380
and following, I think that there are some real problems. For example, in the privatr
foundation, what about the foundation managers where there are violations of the Tax
Reform Act of 19697 There are some violations where there is no direet benefit to the
foundation manager, for axample, fallure to pay out sufficient sums of money during the
yedr or excess business holdings in the Investment portfolio, as well as ones involving seii-
dealing. I think that the way the Section 5380 et. seg. reads now, any foundation managcr
eould be fully Indemnified by the non-profit corporation, ineluding civil penalties from the
internal Revenue Service, and 1 do not feel that such is appropriate..

6. Section 5512, I do not feei that a& person should be aliowed to withdraw
his pledge for a 2apital Improvement matter. Mormally, these pledges are taken to the
bank or some lender who in good faith and based upon the pledges presented fo it makes a
loan. I realize that in some instances pressure can be brought to bear to sign pledges and
that seeond thoughts about signing s pledge for capital improvement may lead to a desire
to withdraw. However, I feel that where there has been obligations incurred in good faith
by third parties based upon the pledges, that there should not be this permission. Insofar
88 a pledge to operating expenses, I feel that the procedure set forth of permitting a
withdrawal as an absolute matter of right under certain elrcumstances is appropriate.

7. I agree with the Law Revision Commission with reference to Section
5528 on the following regulating authority for subvention. I still think that there sho
some protection in those areas where, like church bonds, there may be presaare,
particularly upon unsophisticated pecple as to subvention and other indebtednesses of the
chureh,

8. In eonnection with Section 5550 and fcllowing, what are you golng io do
about the member who resigns from the organization to avold the limitations on the
payments to him as member such as set forth in Section 55517 I think that when a perse:
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{8 a member at the time that ke obtains the ecertificate, that he should not be able to
improve his position by a quick resignation or withdrawal.

4. Seetlon 5380. With reference to the duties of the trustee for investment
purposes, ! think some recognition must be glven, partlcularly in connection with
aubparagraph (b) about those organizstions which are formed for high-risk purpeses, such
as upgrading slum gproperty, investing in struggling minority businesses, ete. As
investments, these obviously would be sgainst the Prudent Man Rule, but where it i3 the
specific pt;rpnse of the organization to make these types of investments, there should be
some relief.

1}, Bection 5838. 1 Zeel that the 1C percent flgure is much too amall. Many
times mambers of an organlzation are the Board of Directors, and this means that one
person could institute such proesedings. 1 think that 50 members are d good limit, but the
percentage test should be Increased to 35 percent. You must remember that this Is anly
to avoid the furnishing of seeurity s an nbyslute requirsment. 1t would stili be up to the
directors of the non-prefit corporation to go into court to establish noc reasonablz
possibllity of beneflt. I think that if you are going to be able to institute proceedings and
avold the possibility of such a motion requiring security, that there ought to be a geodiy
number of people involved rather than just one disgruntied person.

il. Section 80li. ! feel that where there is a sale or transfer of all or substan-
tially aii of the assets, the members should approve it before the iransaction. A meeting
ean be held in ten days' time and vou can post notize for unknown members, so ! don't
think that thix is too much of a hardship. On something as imporiant as thls, peior
approval should be required.

1Z. n Sectlons 6142 and 6242, I think that there should be a stated time
pericd for the Attorney General to decide to chject before the transaction is completed.
The way that the section {3 written now, it is left a little uncertain as to what would
happen 1f somewhere down the line the Attorney General decided to interpose an
objection.

13. In connection with Sectlon 8708 involving voluntary dissciution, I think
that notice should be given to the Atforney Genersl whers there is a charitabie trust
involved,

14. [n connection with the permissible corborate name, I think that where the
organization ig, or impliedly is, & chapter or subsidiary of a national body, auch 53
fraternities or lodges or a tocal chapter of a heart assoreiaetion, cancer scelety, ete.; that
the Artieies of Incorporation must be flled by a member of the national body of with the
consent of the national body, and further that any use of the name is with the consent of
the nationel body. I think there sculd be well meaning and unintentional efforts to filo
Articles which contain a name similar to a nationa!l body in order to show some similarity.
of purpose, A deliberate matter can be done to assist in fund raising efforts.

! appreciate your letting me review the proposed recommendationa and
would be very happy to discuss any of these or other items in greater detail if you desire.
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I aiso would like to be kept advised of what happens to the Non-Profit Corporation Law
and it submission to the legisiature.

Sincerely yours,

<, ) W

PMJ:dgd
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Septexber 13, 1976

Californis Law Reavision Commiasion
Stanford Law Schoaol
Stanford, CA 94305

Gentismens

Thank yow very much forfhaving given me the opportuniiy te
review your Tentative Hecommsndation relating to Nonprofit Corporation
Law, I have read the material through and in this cursory reading dis-
sovered no significant defecta, Due to unexpected iliness and vnamiici-
pated obligations I huve not had an opportunity $o study the recommenda-
tion in the maaner I had hoped I would, It will be the end of Novembar
before I have some free time again, but if you will etill accept ccumehis
after that time, pleass let me know as soon as possible and I wll set
aside that time for a deeper review of ths work,

Yary truly yours,

L e s e

Kenneth J sues Arnold



capm 0
-0

Memarn oo

Wil LIAM P ACKEMSA
BALL FITTING
HERNARD KOLEGR
NORMAN <. RAIDEN
MARTIN 5. SCHWARTZE
GANIEL ©. BN
LEST J. wEINGTEIN
RAODHEY C. A/LL
DAVILLE W OMCCARROLL
ARRON I, PECK .
MICHAEL O, HCRHK
CHARLES G, MILLER
BRUCE P JEFFER
ROBERT £ MANGELS

JUBEPH O CARRUTH
MICHAEL L ROSTEH

G, HOWDEN FRASER
JEFFREY £. Sl TAM
TERRY O, KELLY

+. BAUCE 3PEISER
PRETT SLEIR

MaRK 5 GREEWFIELD
MAETIN B KREECSE
BRULCE L. ASHTOHM

RUBERT £, OUFFy .

RIMALD . DEFELICE
ESMOMNG M. COMMNDR
ALAN HOLMBERG

HAHIRTT X¥IT
Law JFFICES
MCHKENNA & FITTING
THWENTY-E{iSHTIH FLOOR
435 WILSHIRE BCOULLYAED
LS ASQELES, TALIFORNIA 3QGIO
i3 3289328

BAN TRANCIECO SCSFICE

1220 MILLS TOWER
D202 \WUSH 37TREET

SAN FRANCISCO, CALINMTRMNIE S
(415 430 Q&40

WAHSHINGTOMN, O, 2 QFF1e.

SUTE 418
N85G8 FITTEENTH STHEEY, N, w.
WASHINGYON, D, C. 20S0F
{i£0d! 296-480

ADGER P, HEYMARN

JAMES £, FELL

MICHAEL B GREANKA

ELLEN 1. #ARSRhALL
MICHAEL A McapDRENS
STEVEN 0. WIFNER

September 14, 1976

JAMES A WALTHER

DOUGLAS M. 2AWLINGS

GF CDUNSEL

EDWARD LASKER

California Law Revision Commission

Stanford Law School

Stanford, California 94305 .

Re:  Comment on Proposed Nonprofit
Corporation Law

Gentlemen:

This comment has keen prepared by us on behalf of
Mission Viejo Company ("MVC") which is a large~scale land
developer based primarily in Crange County, California. In
connection with its real estate developments, MVC has formed a
number of homescwners' associations in the form of nonprofit
corporations. Based upon its substantial gxperience with such
corporations, MVC has asked us to comment on certain relevant
sectiony of California's proposed Nonprofit Corporation Law
I{"Act"}. .

In reviewing Sections 5443 and 5512 of the Act it
would appear that the Law Revision Commission has‘’‘not gilven con-
sideration to the needs of homeowners' associations in the form of
nehprofit corporations. Although homeowners' assoclations scme-
times take the form of unincorpeorated associations, nonprofit
corporations are generally preferred since they create limited
liability in the members and there are clear statutory provisions
governing their structure and operations. Indeed, it is extremely
difficult to obtain a Final Subdivision Public Report from the
California Department of Real Estate unless a proposed homeowners'
assoclation is, or will be, incorporated. Therefore, it is impox
tant that the Nonprofit Corporation Law of this state provide an
appropriate means by which homeowners' assoclations may function
effectlively through the use of the corporate form.

Secticns 5443 and 5512 of the Act provide that members
of nonprofit corporations shall have rights to withdraw from mem-
bership under cartain clrcumstances. 8Such withdrawal rights may
be a useful device in nonprofit corporations formed by clubs,
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charities or similar groups but homesowners' associations, on
the other hand, are an integral part of a system of deed re-~
strictlons and private government by which the subject real
property is managed. Due to the nature of this system, the
statutory provigions for withdrawal rights as presently drafted
would have drastically adverse consequences for all homeowners'
assoclations organized as nonprofit corporations and for all
future similar developments.

The Conditions, Covenants and Restricticns {("CCak's"™)
of a real estate development create property rights and corre-
sponding cobligations in the form of reciprocal servitudes in the
common areas and the individual lots. These rights and obli-
gations include general assessments for malntenance of the common
areas, architectural controls and use restrictions over the real
property subject to the CC&R's. The CC&R's also create management
and enforcement mechanisms so that the real property subject to
the CCER's can be effebt;vely governed. #When a homeowner purchases
a lot covered by the CC&R's, he becomes subject to the obligation:
and vested with the rights created by the CC&R's., It is never
contemplated in drafting CC&R's that a member be able to withdraw
from the obligations imposed by the CC&R's, since such withdrawal
would destroy the governmental function of the CC&R's and deprive
other owners of certain cf their property rights.

As in anv cther type of governmental structure, home-
owners' associations can function effectively only if all of the
people within the jurisdiction are bound by the same laws. In ths
setting of homecwners' associations, the applicable laws are the
CC&R's. The management of the association must be able to enforce
the lot restrictionz uniformly and assure that those who benefit
from the common areas and use restrictions of the subdivision are
the ones who pay for the maintenance and management of the asso-
ciation prcperty. Members cannot be permitted to withdraw from
homeowners?® associations if such associations are to remain a
viable method of private land management.

In order to estaklish the governmental structure, the

CC&R's typically provide that all owners automatically become
members of a homeowners' association, which frequently is organ-
ized as a nonprofit corporation. In such cases, Sections 5443
and 5512 would presumably govern such a homeowners' assoclation.
it is not clear, however, what effect those Sections would have
on the system of private government created by a typical set of
CC&R'g.
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Since the Act governs only membership in the nonprofit
corporation, it is likely to be construed to have no effect on
the CC&R's. In this event, a member could withdraw from the
agssoclation, but his lct would still be subject to all restrictions
in the CC&R's and to all liens created to enforce the assessments.
Withdrawal would only serve to deprive the member of rights to
vote and to participate in the management of the Association. 1In
such a case, withdrawal rights would serve nc purpose.

If the withdrawal rights of Sections 5443 and 5512 wer=
construed to permit an cowner to withdraw from the system of private
government crzated by the CC&R's, the result would be devastating.
Individual owners could unilaterally exempt themselves from their
obligations under the CC&R’s. Surely a statute designed to govern
nonprofit corporations should not permit the possiblliity of an
interpretation that would destroy recognized property rights like
those created in CC&R's. Such an lnterpretation, while unlikely,
would be possible until litigation settled whether the Act was
intended to destroy such property rights and whether such a statu-
tory provision was constitutional.

Nevertheless, until it becomes clear ithat owners coulid
not escape from the burdens pilaced upon them by the CC&R's through
the withdrawal rights of Sections 5443 and 5512, careful lawyers
may avoid use of the corporate form for homeowners' associations.
Such a course would, however, have risks such as the exposure of
the individual members of the associations to the risks of unlimited
liability: the developer would also run the risk of such liability.
This result could substantially retard the growth of planned devel-
opments in this stats. Further, the uncertainty in the law would
aimost surely resull in costly litigation for existing homeowners'
agsociations already organized in the corporate form.

Since Sections 54431 and 5512 may serve a valuabls
purpese for most nonprofit corperaticns, we do not propose that
these sections be deleted. The needs of homeowners' assoclations
will be adequately served by thelr exclusion from these sections.
The following language is proposed as amendments to the Act.

PROPCSED ADDITIONAL DEFINITIONS:

Owners' Asscciation. "Owners' assoclation” means a
nonproflt corporation created to own or lease the commenly
owned lots, parcels or areas referred to in clause (a} of
Section [definition of razal estate development], or Lo
provide management, maintenance. preservation or control
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of either such lots, parcelis or areas or of the separately
owned lots, parcels or areas, or both, or any portion of or
interest in them, if the shares or certificates of member-
ship therein are transferable only by transfer of the sep-
arately owned lots, parcels or areas in a real estate devel-
opment. Such shares of stock or memberships shall be con-
sidered interests in a real estate develcpment.

Real Estate Development. "Real estate development”
means a develepment (a) which consists or will consist of
sgparately owned lots, parcels or areas with either or both
cf the following features: (1) one or more additional con-
tiguous or noncontiguous lots, parcels or areas owned in
common by the owners of the separately owned lots, parcels
or areas, or {2] mutual, common, or reciprocal Iinterasts in
or restrictions upon all or portions of such separately owned
lots, parcels, or areas; and (b} in which the several owners
of the separately owned lots, parcels or areas have rights,
dirsctly or indirectly, to the beneficial use and enjoyment
of the lots, parcels, or areas owned in common, Or any ohne
or more of them or portions thereof or interessts therein,
or of the interests or restrictions referred to in clause (a'
above, or both. The estate in a separately or commonly owne.o
lot, parcel, or area may be an estate of inheritance or
perpetual estate, an estate for life, or an estate for years.
The common ownership of the lots, parcels or areas of the
anjoyment of the interests or restrictions referred to in
clause (a} above or both may be through ownership of shares
of stock or memberships in an owners' assoclation or other-
wise.,

COMMENT

The definitions of "owners' association™ and "real estate
development" are added to the definitional section in order to
streamline the changes needed in the substantive text. It will
also result in added convenience in drafting any subsequent
amendmenks to the Act involving owners' associations or real estate
developments. The definition of "owners' association" is taken
from Corporation Code 25012 and a similar counterpart in the
Subdivided Lands Act, Busliness and Professions Code 11003.L.

The proposed definition has been changed from Corporation Code
25012 only by deleting reference to unincorporated associaticns.
The definition of "real estate development" is taken from the
Corporation Cocde 25015 and a similar counterpart in Business and
Professions Code 11003.1.
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The usze of these definitions has two advantages. First,
it makes the Corporcations Code consistent in its use of terms.
It wculd only serve to confuse if the zame terms were defined
differently within the same code. Secondly, 1t ties the Non-
profit Corporation Law to the Subdivided Lands Act. Owners'
associatlions have characteristics which subject them to the
dual authority of the Corporations Code and the Real Estate
Law section of the Business and Profeszssions Code. It is im-
peortant, therefore, that the definitional terms used in these
acts use the same language.

PROPOSED AMENDMENT TG §5443:

5443(bj. Notwithstanding the provisions of subssction
fa} above, unless the bylaws of an owners' association pro-
vide otherwise, a member of an owners’® association may with-
draw from membership thersin only by transfer of the 1ot,
parcel or area from which such membernnip in the owners'
asscriaticn is derived,.

COMMENT

MVC does not have knowledge of the organizational reguirements
of nonprofit corporations formed for purposes other than owners'
associations. Therefore, the proposed amendment to Section 5443
provides specific authorization for the traditional practice of
owners' assagciations throughout the State of California. The
proposed amendment is intended to be drafted in a manner which
does as little violence as possible to the original section, while
providing kthe means for owners' associations tp govern their
affairs effectively.

PROPOSED AMENDMENT TC §5512(c)*

{c) Any member, other than a member of an owners'
asscolation, subject to a capital improvement assessment
may withdraw from membership by delivering toc the nonprofit
corporation at its principal executive office written notice
of withdrawal within a period of 15 days from giving of
written notice of assessment by the nonprofit corporation
pursuant to subdivislon (b). The withdrawal shall be upon
the same terms and conditions =stablished by the nonprofit

# {Proposed amendments are underlined.)
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corporation for withdrawal from membership in the

absence of such an assessment and upon withdrawal from
membership in a nonprofit corporation other than an owners'®
assgcliaticn, the withdrawing member shall not be iiable
for such assessment.

COMMENT

The CC&R'=s of most homeowners' asscclations continue the
homeowners ' personal 1lability for payment of outstanding assesg-
ments after the sale of +he home. The result of this practice is
a negotiated off-set in the purchase price of the home. We be-
lieve the last sentence of §5512(c} as presently written could be
construed to relieve the homeowner of persconal liability after
the saie is ceompleted. The proposed amendment is intended to
resolve this problem.

There is one additional prohlem with Section 5443.
We raise it here since it is only tangentially relevant to the
horpeowners' association problem. Although the gection states
that the bvlaws must provide for withdrawal of members, it does
not specify what requirements for withdrawal will satisfy the
dection. The Comment states that the section codifies the
holding in Haynes v, Annandale Golf Club which merely holds
that a nonprofit corporation may not hold its members in per-
petuity. The suggestion of Haynes, followed in Associated
Press v. Bmmett, 45 F. Supp. 907, 918 (S.Db. Cal. 1942}, Is that
restrictions on withdrawal will be upheld if reasonable. In the
Aggociated Press case, the Court fcound that a bylaw provision
allowing withdrawal twc vears after giving notice to the cor-
poration 1s not uwnreasonable. However, even with the guidelines
of this case, there is a considerable period of uncertainty be-
tween the two-vear period of Associated Prass and the thirty-day
period of Section 5443f{a). We belleve the section would be im-
proved if the maximum notice pericd which the bylaws could require
was included in the Act.

This comment has been directed solely at Section 5443
and Section 5512 of the Act, as these impact so severely on the
activities of MVC. We have not had time to carefully scrutinize
the entire proposal and therefore cannot comment further at this
time. However, if the Law Revision Commissich would consilder
extending the comment periad, we woitld be better able to analyze
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the propeosal and to comment inteliigently on its strengths and
wedknesses.

We thank the Commission for this opportunity to comment
on the Act. We hope that our analysis of the effect of the Act
upon hcmeowners' associations within this state will enable the
Commission to find the satisfactory socluticn to the problems we
foresees.

Very truly vours,

MCEXENNA & FITTING

&MW&M



amarardum TR-572

EXHIRIT X¥ITX

California State Automobile Association

CEEICERE

HARMER £ DAY, FAESINENT
HuAMCH K. HOW&KRD, vice *"REMDENT
KAHL L WENTE, vICE PAESIQENT
IACK CRAEMER. TMEASLAT R

HEAL GARMISON
EXELGTIVE WNE PRESTOEMT

A F_FEDERICO
WICE FHEBILENT
GEHERAL RAKACGEMN

HUTEN-IRBURANCE RUHEAU
HAANER E. DAYIE. FAEBIOENT
| EERUCUTIVE COMMITTEE

HARHY 0, HOLT, Chk imalas
_BATHUA M. BRERD, JA.
AnCK F DALY, JH. ’
HARMEM E. DAVIS

NEAL G&RRIBON

HARMON & HOWaRD

A. V. FATTON:

ALFRED TIBCH

KAHL L WENTE -

. MEAL ZARNI
EXECUTIVE VITE * NEBIDENT

AW FATTON
VICE FRERIDEN™
GEME AL Wbk beALE B

WADE ACTON
ANBIATAMT VICE BRESIDENT
GENEMAL MNAGEM

ARV NG THE MOTOMIET SIMCE 1800

150 vAN NESS AVENLUE - SAN FRANCISCO

CALIFORNIA - 34101

EXECUTIVE OFFICES

September 14, 19746

ADLRT OF DIRECTORS
VICTIR E SFKING sam FRAMCISC)
HARRY 3. BAKYR, 1 AEtan
B AUAEHT BaHLGW watdorivi o
JOHN L. BET IR, oax| AND
ARTMUR H HAEED, By fark) AND
JOHN M TAYRN, san FRANCISED
CHARLEY F BULDTTI IR, 3ar mATE
JACK CAAEMEH, 348 aaF AFL
JADH F ALY, B sunExa
HARMER F. (BAYIS, WAL NUT CAEBK
HARFY 0. HOLY, STock 108
HARMUN € HOWARD, naki sl
MARYIN A HUMPHHAEY 4EN0 NEWAL
HONALD R JAMES s~ iCSE
FHAMK J LODATC, pacpoag 1y
FRANK MxBRIDE. & saciarkmtg
STEPHEN U MAGYAR saLives
WILLIAM ¥ JITIEREON vsACcED
JEAMME M Nes NE o oay g5
QBERT FEDEASFN, a6t a ADSY
ALFHED TISCH, ~whep
JARMES BWELLE SR aehnrmg
KARAL L WENTE | i ERMGHE
CHARLES . WHEARY mohesTo

HUNOR ARY HIAESTORS
8 V. CHAISSTEHRSON ~aoiNAg
PORTER SESNON san waTio

California Law Revision Commiseion
Stanford Law School
Stanford, CA 34305

Attention: John DeMoully, Esq. 7, Executive Secretary

CGentlemen:

Having had opportunity to confer with the ataff of the Automobile Club of Souihern
California regarding their comments on the Commisslon's tentative Recommenda-
tion relating to Nonprofit Corporation Law, the staff of the California State Aato-
mobile Association concurs and joins thersin., We will wt, therefore, repeat what
has been well expressed.

Wishing to detract neither from our wholeheartsd agreement with Mr. Nida's
observations concerning simplification of Chapter 16, nor ocur continuing concern
for the protection of the membership list from abusge, we see within the provisionsa
of Section 6622 the seeds of unjuatified expense to and harasement of a large
memberahlp organization. A series of demands , ocstensgibly bona flde and appear-
ing to be reasonably related to the member's interests as a member, would not be
difficult to frame,

The comment to Section 6622, and the text of Section #650{a}, both recognize ti’;at‘
a demand for inapection must be for a sroper purpose, as well as being reasonably
related to the member's interesta as a member., The text of Section 6622, however,

gim ply recites the reagonable reslationship test. We suggest laclusion of the proper
purpose test within the statutory text itself,

We suggest, too, that a corporation which can or does afford a reasonable and
appropriate alternative to inspecticn--one which will satiafy the purpose which
the member seeks to achieve by inspectinn--ghould be permitted to provide it in
lieu of the considerable cost of producing its thea current tist of, for instance,
1. 5 miliion members.
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Concerning the fivewday notice requirements, we feel that ten daya is about the
minimum reasouvably required to analyze a demand, determine ita propriety, and
either coimply in a2 proper case, or draft and file for judiclal relief, calendar and
serve, should that become necessary,

Finally, we guestion the utility of the postponement provislon of Section 6624(h).

It can he imposaible to 'hire a hall, " so to speak, on short notice., Imposition of
the sanction on short notice could do 2 great deal more harm than good, We
suggest itm deletion. If, however, it is felt that subdiviaion {b) should be retained,
we suggest that it read as follows:

{b} Fostponing any previously noticed mesting of members if the
nonprofit corporation has failed to comply with a proper demand
under Section 64623 within the time limits prescribed either in
that section or in an order made pursuant to subdiviaion {(a), but
any such postponement shail not exceed a period equal to the
period of delay by the nonprofit corperation and provided, hows-
ever, that no such postponement shall be made of the annual
meeting of a nonprofit corporation unless demand is made pricr
to the giving of notice under the provisions of Article 2, Chapter &
of this Code, This remedy is in addition to any other legal or
equitabie remedies to which the authorized member may be
entitled.

We thank the Commission for this opportunity to comment.

Sinceret}r. ) .

{’ , . :";_ ' "(,. I'd r )

i . PR B A AT

\_ /,// A [/ s
WelgA. Huéc:hins

WAH/kp
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California Law Revision Commission
Stanford Law School
Stanford, California 94305

Re: Nonprofit Cotporation Law -

Gentlemen:

Pursuant to the Law Revision Commission's request of July 26, the

staff of the Automobile Cliub of Southern California has reviewed
the Commission's Tentative Recommendation relating to the Nonprofit

‘gorgoration‘Law and submits the following comments on the cutrrent
raft.

1. General Approach

The Club supports the general approach taken by the Commission in
- drafting a complete and self-contained nonprofit corporation law.
We. believe this approach will facilitate the use and understanding
of the statutes applicable to nonpreofit corporations by both lawyers
and laymen. This 1ls particularly important in view of the fact
that lawyers frequently perform legal work for small nonprefit
cor§orations without compensation, and following formation, many
small nonprofit corporations are operated by laymen without the
benefit of legal counsel in day~to-day operations.

In drafting a "complete' nonprofit law, however, we believe it 1s
important to distinguish between completeness as to the basic needs

of all nonprofit corporations, vis-a-vis protection of members,
creditors and the public, and the desTre to regulate particular

aspects of the operations of some nonprofit corporations. The Non-
profit Corporation Law should provide the basic statutory structure

for forming, operating, and dissolving nonprofit zorporaztions avplicable
across the board to all, consistent w%th the philosophical framework
which the Cormission adopted and which is set forth at pages nine
through ten of the Tentative Recommendation. Many ncnprofit corporation
are re&ulated by extensive statutory provisions in other codes, which
we belleve {5 appropriate. Attempts to write regulatory statutes to
resolve percelved probiems in some types of nonprofit corporations may
have unintendsd adverse consequences for the thousands of nonprofit
corporations not identified as a part of that problem. ‘ T



We bhelieve the Commission has generally made the desired distinction
throughout the draft; however, we respectfully submit that the
Commission has ventured unnecessarily into the regulatory area in
itas drafting of Chapter 16 (Righta of Inspection} upon which we
commertt mors completely below.

2. Philosophy of Draft

We wholeheartedly support the ''Philosophy of New Statute" set forth
~at pages nine and ten. Agaln, we believe the Commission has followed
this philosophy 1n drafting the new law, with the exception noted
above. In Chapter 16, changes are proposed in the law which appear
tp be desgigned to regulate specific nonprofit corporations, yet
which will apply to all. The need for change in this arsa is
questionable, since the courts have found the necessary authority
in exlsting faw to propose and lmpose changes deemed desirable.
These changes vary from both the existing law and the new General
Corporation Law. With the exception of Chapter 16, however, it is
our view that the draft is a successful implementation of these
desirable themes.

3. Directors’ Duty of Care

The Commission 1s quite correct iIn pointing out at pages nineteen
and twenty that ncnprofit corporations must be able to attract
competent people of the highest integrity to serve as directors,
frequently without compensation. One aspect of this problem is to
agsure that the director has the means at hand to &void, by his
conduct, the imposition of lisbility for such conduct, unless it
clearly violates 2 standard of care suitable to the situation.

The new General Corporations Law provides a flexible and reallstic
standard u which the performance of a director can be judged, and
which can be used by a director ir guiding his or her conduct to
assure avoidance of 1lability by reason of being or havin% setved as
a4 director. We believe adoption of this standard in Section 5370 of
the Nonprofit Corporation Law draft is appropriate.

4. Membership Certificates and Cards

Many nnngrofit corporations lssue membership cards as a means of
egtablishing the identity of a Eerson as a member. The question

has occasionally arisen as to whether such cards are membership
certificates In law, thus reguiring certain disclosures to avoid

“public confusion. Because of the size of such cards, the public's -
perception of what they represent, and their utility in performin _
the identification function, we are wholly supportive of the Commissir~i-
proposed distinction between cards and certificates.

To fully accomplish the Commission's purposes set forth at page twer -
three, however, we recommend that Section 5£24(b) be revised to cla- iy
that the "property interest' contemplated is a current property intar t,
and not one contingent upon dissolution of the nonprofit corporatim.

%lterg?éively, thig clarification could be included in the commen: ac
age .



5. Proxy Voting

In a latrge nonprofit corporation such as the Automobile Club (which
hag over 1.3 million voting membera}, proxy voting isg a necesgsity

1f adequate member participation is to be assured at a cost tolerable
to the membership as a whole. We believe the Commission appropriately
provided for the use of proxies, and more specifically, the use of
general proxieas, -

We recognize that, of neressity, the selection of a maximum period

of time for the validity of a proxy muat be somewhat arbitrary.
Although we can concur that the duration of 7 yearsa in existing law
may be too long, we d4lso question whether the proposed reduction to

3 years might not be too ashort a period of time. In our view, this
question really becomes one of cost to the membership and, within a
reascnable statutory framework, this decision of duration should be
left up to the nonprofit corporaticn. Perhaps flve yesars is a
reagonable compromise, since abuses based on the duration of revocable
proxies have not, to our knowledge, been identified. The cost factors
for a large organization are significant, however, and our analysis
shows the following apnual costs attributable to soliciting proxies
for the durations shown:

3 years $162,849

5 years Sll&,ﬁl&
-7 years § 93,799

4, Cumulative Voting

e concur with the Commission'’s decilsion to permit the nonprofit
corporation to determine whether or not cumulative voting is necesssry,
deairable, or even practical for that particular organization. In this
context it ghould be noted that there are significant differences
between business corvorations (where ownership of multiple shares is
the rulzs) and nonprcfit cerporations (whare single memberships are the
rizle)., Also, nonproflt corporaztbions may wish to assure representation
on the board of dirvectors of geographic, economic, or professional
interests or expertise which may be essential te fulfilling that organ-
ization's purposes, and which mi§ht be compromised by requ%ring in alt
cases the application of cumulative voting.

7. Derivetive Actions

We concur with the Commission that i: is desirable to provide for a
procedure vequiring vosting of security for defendants’ expenses in
derivative actions against nonprofit corporations. Where a shareholdar
in a business corperation mav feel constrained from Instituting un-
founded legal action which may affect the value of his investment, for
most members of nonprofit corporations no such inherent conatraint
exists. The procedures provided by the Commission in Article 2, (com~
mencing with Section 5820), and Article 3, (commencing with Section
5830), of Chapter 8 appear to us to balance appropriately the needs oZ
the minority against the needs of the majority members of a nonprofit
corporation.

{3



We belleve, however, that the Commission may wish to raview the

affect of Sectian.&éSQ; which appears ts emasculate the carsefully-
drafted protections which ?racede it. BSectien 5839 provides that

no security for defendants' expenses need be posted 1if an action is
brought by at least 50 voting members or members houlding at least

13 percent of the voting power. We believe the percentage require-
ment 18 the mors appropriate 'test'; a fifty member "test" in an
organization axceeding one million membetrs {or even ten thousand
members) provides inadequate protection against zuits having harassmen:
as a principal purpose,

8. Records and Reports

We question the broad requirement in Section 6510(a; (2) that minutes
be required of commlttees of the board of directors. Generally,
committees of the board are not decision-malking bodies, but merely
make recommendations to the board after studving or analyzing a
sublect. We agree that decisions of the board %tself ghould be
subject to the requirement that minutes be maintained, and, in
rzeognition of the broeder authority which a board would have under
Section 5353 to delegste its authcrity to 82 committee, we would concur
that minutes be requ%red for committeas to the extent they exercise
board authiority. Nevertheless, & blanket requirement that all commit=-
maintaln minutes seems unnecessary and may be overly burdensome in
orgenizations which utilize numerous committees having neo decision-
waiking avthority to assursz member involvement.

9. Rights of Inspection

We have commented previously to the Commission on the very troublesouc
problems involved in balancing & membar's interest in having ot
ingpecting the organization's membership list and the fact that in mary
organizationg that 1list is a trade secret and perheps the orgsnization’.,
moet valuable aseet,

In adopting the provision of the General Corporation Law permitting
shareholders holding 5 percent of the shares to obtain a copy of a
shareholders liat, we wish to point out that such a 1ist does not

have the same value to the business corporation or its competitors
that a membership list may have to a nonprofit corporation, its
competitors (if any), and a wide variety of commercial interests which
might use such a list.

We believe that Chapter 16, although receognizing this problem, fails
to satisfactorlly resclve it.

Chapter 16 asgumes protection by appearing to require five percent of
the voting power as a precondition to the right to inspect the iiat.
(Sections 6620, 6623) However, Section 6628 permita a ccurt to iapos.
a lesser percentage or number of members, leaving such protection
speculative at best.



The Commissicti has provided in Section 6624(c; that a cour:t may
impose reasonable restrictions on the purposes for which the memb--
ship 1ist may be used, and has provided in Section 6627 liabilic-
ifcr dama%es for improper use of the information, in further recog-
nition of the potentiasl for abusing the list.

The Cormission has alsc provided in Section 6625 for the notnprofis
carporation to elect to adopt a reasonable procedurs to permgt
authorized members to communicate with the voting members for
nomination and election purposes, and thus void the mamber’s right
to the membership liet. We believe that this highlighis the real
problem and that the Commissica should focus on thia problem rather
than concentrate on the membership list itgelf.

The only reason advanced for glving the member access to ths membai-
ghip liat 1s to assure the member can communicate with other nembers
in connection with the nomination and election preoceas. If this iz
In fact the problem, and we believe it ig, then the solulion weuld
appear to be 2 gimpie requirement that the noaprofit corporation
adopt reasonable procedures permitting a member ts communicete with
sther members to seek support for nomination or election, or for ths
surpoge of soliclting proxies.

Obvioualy, an orpanization could comply with this regquicement by
providing & member with a mewbership list when that is comslstent
with che orpanization's concernse. The method of compllance, however
should he left to the discration of the bosrd of direstors to
accompiish, since the board has the responsibility to all mewbers for
Protection of the membetrship list &and for controlliing cosis Lawolvad
in adopting other available procedures. The statutory regud: yment
thst tne procedure be redsconable apaures court supetvigion in appro-
wriate caees.

This would permit a much-simplified statute, and would provide these
furtaer benefits to nonprofit cotporations aud thelr mexbein.

1. Asgsure protection of the mewbership list.

2. Avold the possibility that a court will assume that
tha detailsd nomination apnd elzetion sroceduies set
forthk in Section 6626 as "safe haven' siandards aze
not intended to be interpreted as tha leglalativelvy-
approved ‘'reasonablie’ standard for nomimaetioun and ele«iion
pracedures adopted pursuvant to Sectlon 5320,

. Avoild the uncertalnty which will result from the broad
digserstion granted a court in Seccion 5628 "io preeszribe
such procedures &s the court determines are necessary
for the falr and egultable nomination and election of
directors in view of the circumstances, practiges, and
nature of the particular nonprofit corporation”, aven
though such procedures are totally differernt from chese
pet out in the stdtute.

L



In the svent the Commissicn does ncot agree on the revision suggestec

hera, we suggest that the 5 day nctice for member inspeection of the

mewbership record, and the 3 day period for providing a member with

a membersﬁiy ligt, respectively ger forth In Sections 6622 and 5623,

be increseasd to 10 days to permit the nonprofit corporation to

- patition for the judicial supervision provided for in Section 5624,
This szems to be a more realistic time frame in which to succassfully

involve the courts. :

10. Number, Term and Selsction of Directors

We concur with the Commission that the statutory framework should
nrovide & nonprofit corporation with considerable flaxibility in
determining the appropriete number of diractors, thelr terms of
office, and the manner in which they are selecred.

lthough the Commission states at page 15 that it ", .. recommends
no specific standards for what constitutes 'reasonable means':..."
as we pointed out in cur comments about Chapter 16, we belleve that
& nourt may well conclude that the Legislaturz has adopted the
detalled procedurss aset forth in Section 6626 az the standard of
xgﬁsen?bigness. Our suggestion for revising Chapter 16 would eliminace
t . s r 8 L] ’

Wa rery much appreciate having the oppertuniiy to comment on the
Commission's effort to date. Should the Commiszsion or the staff
wish additional clarification of any comment, we will be wery plezge.
te cocpardate.

Sincerely,

bert 4. Nide
RYN: jvs
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EXHIBIT XXV
LAW OFFICES OF
ZENNETH C. ELIASBERC
SUITE 770 WELLS FARGO BAMK BUILTI 3
433 NORTH CAMDEN DRIVE
HERMNETH ©. ELIASBERG BEVERLY HILLS, CALIFGRNMIA 8G2U
JEXFAEY O, LEWIS TELEPHONE 12t3] 873-rassd

Scptember 14, 1976

John H. DeMoully, Esg.

Executive Secretary

California Law Revision Commiasion
Stanford Law School

Stanford, California 34305

RBe: Draft of Non-Profit Corporation
Lew

Dear Mr. DeMoully:

Cur committee met yvesterday and reviewed our respectivs
reactions to the draft of the new Non-Profit Corvoration
Law. Qur reactions were as follows:

1. The apprecach takaa--2 separate and independsnt anon-
profit gorporation law--iz desirable and meets with the
unanimous approval of our Commlttes,

2. The idea of combining sectlons that deal with pro-
visions equally appropriate to non-profit and profit
corporations was alsc desirabie.

In short, our Committee completely and enthusiastically
endorses the approach taken in this legiglative draft.

There are & number of specific reactions tc various pro-
vizions of the draft, and Committee members will put these
reactiong in writing and have them to me by the 25th of
September. I, in turan, will put them together and see

to it that a collective sffort reaches you by October lst.

Finally, somewhat in the nature of a liason arrangement,
Mr. Dick, the San Franciszco representative of our



Layy OFFLZES OF

AENMETH C. ELIASBERG

John H. DeMoully, Esgq.
September 14, 1978
Page Two

Zommittee, attanded the meeting of the Cerporate Com-
mittee yesterday in the Bay Area.

Viry gincerely yours,

e

RENNETH C. ELIASBERG
RKCE/cr

cc: Warren J. Abbott, Esg.
James M. Cowley, Ezg.
Brett E., Dick, fsqg.
William B. Eades, Esg.
Leslie 5. Klinhger, Esg.
Robert C. Xopple, Esaqg.



LAy QFFICES OF

KENNETH C. ELIA3BERG

SLITE 770 WELLS FARGE BANA SUILTiN
43T MORTH CAMOEN DRIVE

KEMMETH S ELIASHERG BEVERLY HiLLS, CALIFOKMIA SG2IQ
JEFFREY D LEWIS TELERHONE (213} 273-7445

September 30, 19376

Mr. John H. DeMoully

Executive Secretary

Califernla Lew Revision Commission
Stanford Law School

Stanford, California 94305

Re: Rewvision of Non-Profit
Corporation Law’

Dear Mr. DeMoully:

Ag per our conversation of this date, enclosed ars
the comments cf Messrs. Cowley and Abbott of my
Committee. Mr. Klinger's comments are enroute to
me, and I shall forward them as soon as they are in
my hands., Mr. Dick and I, who have addressed the
non-proflt corperation primarily from a tax point
of view, find no serious Ffault in the proposed leg-
islation insofar as the taxation of these entities
is concerned.

As I previously indicated, all of us are vexry much
in favur of the approach that you have taken {i.e.
isolating the non-profit corporation and separately
dealing with it) and are wery appreclative of, and
impresse& by, the monumental effort that vou have
made.

I am certain that there are a number of minor problems
that will surface as this legislation becomes & more
concrete possibllity, but, for present purposes, I
feel that the enclosed comments are adeguate and all
that we could come up with given the time limitations
that we, as private practitioners, opesrate under.

If you have any reaction to ocur comments, or if we
can provide any additional ianformation, please do anct
hesitate to call on me. Unless I hear from you, I



LAW DFFICES OF
JENMETH C. ELTASBERG

Mr. John H. DeMouliy
September 30, 1976
Page Two

shall assume that we are to take no action until the
proposed legislation moves closer to becoming a
reality.

Very mpincerely yours,

linsash ¢. iashon

KENNETH C. ELIASBERG

XCE/cr
Lnclosures

ce:  Robert C. Kopple, Esg., Chairman

Executive Committer, Taxatlion Section
State Bar of California

William B. Eades, Esg., State Bar of
California

Warren J. Abbott, Esqg.

James M. Cowley, Esqg.

Bratt R. Dick, Esqg.

Leslie 5. Klinger, Esqg.
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ELNTRIT OvT
Law DFFICES
Wit is, BUuTLER, SCHEIFLY,
P EYDORF & GRANT

AATHUR 8, WiLlis DEAM 9. BUTLER

JOHUN E. SCHEIFLY FRED L. LEYDORF
IRVING M. GRANT DUDLEY M. LANG

JAMES F. CHILDS, 2R, MICHAEL | BLAYLOCK

DAVID B, CECRER STEVEN W. PHILLIPS 2Q7TH FLOOR

CHARLES R. AJALAT DARRELL v. RIPRY CITY NATIONAL BANK BUILDING
WILLIAM R. CHRISTIAN  RICHARD A KNEZEVICH 606 SCUTH OLIVE STREET

. GENE SANFORD LOS ANGELES, CALIFGRNIA S00I4
: September 13, 1975 i

TELEPHONE {213) 6201650

California Law Revision Committee
Stanford Law Schocl
Stanford, cCalifornia 94305

Re: Non-Profit Corporation Law

Gentlemen:

I have reviewed your draft dated July 26, 1975, of the preposad
new California Mon~Profit Corporation Law (Parts I and IT}). On
the whole I think it 1s very well drafted. It is to be hoped
that the legislature will adopt the new law.

I have only a few comments as follows:

1. Section 5250. It seems to me that a non-profit corporaticn
which desires to qualify for federal income tax exemption
and exemption under California Revenue and Taxation Code
should be permitted toc state its purposes in mors detail.
For example, a non~proiit corporation could state that it
was organized for charitable purposes and this probably
would meet the reguirements of the Internal Revenue Code
and regulations thereundey. Wevertheless, I feel 1t is de-
sirable (although not mandatery) in forming a corporation
deslgned to qualify as tax-exempt under Internal Revenue
Code Section 501(c) (3} to state the purposes in more detail,
For example, if I were forming a non-profit corpeoration
which was going to coperate a hospiltal which would admit
charity patients, I feel it would be =asier to obtaih a tax-
exempt ruling from the Internal Revenue Serxrvice if the
articles stated that the purpose of the corporation was o
operate a hospltal which would admit patients unable to pay.
While Buch a statement of purposes probably is not required

i - by the Internal Revenue Code or the regulations thersunder,
I am of the vpinion that it weuld pe beneficial to include
guch a statemsnt in order to obtain the tax-exempt ruling.



WiLois BUTLER. SoHEIFLTY
LeyDoORF & GRANT

Califormia Law Revizian Szrtamber 1
Committee Page 2
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Accordingly, I would like to see Section 5250 permit
additional statements with respect to the purposes where
it would be desirable although not necessarily required
in obtaining tax-exempt status.

Also, it is not clear to me whether the articlez of incor-
poration may contain a provislon requiring that the assets

be distributed to a named organization upon dissolution.

I have found it desirablie both in carrying out the intent

of the creators of the organization and Also in obtaining

a tax-exempt ruling to provide for example in the case of

a charitable foundation that upon dissoliution the assets

are tc be distributed to a named organization which iltselfr

is a charitable organization., Again, while this may not

be requirsd by the Internal Revenue Code or the regulations
thereunder, it is helpful in obtaining a tax-exempt ruling

if the articles of incorporation provide that upon dissolu-
tion the assets are to be distributed either to a certain
named organization which itseif is tax-exempt or alternatively
if the articles provide that the assets are to be distributed
te one or more other organizations which are themselves the
type described in certaln specified Internal Revenue Code
Sections.

Section 5512. I am uncertain as to how this section would
operate with respect to a condominium assoclation which is
incorporated as a non-profit corporation. In reading thc
section, it appears to me that 1f the condominium assoclation
made an assessment for capital improvements tc ilmprove the
common area, an owner of a condominium could simply witn-
draw a8 a member of the condominium asscociation and not have
to pay the assessament. The owner, however, would continue

to own a condominium and would presumably benefit from the
improvements made to the common area even though he was not
required to pay the assessment. This seems to me to be
anfair. I would therefore recommend a provision indicating
that an owner of a condominium could not escape assessmenc
merely by withdrawing as a member of the condominium associa-
tion if such owner continued to own his condominium.



vkr‘u...,s:-. BUTLER, STHEIFLTY,
LeynorF B GRANT

California Law Revision September 13, 1976
Conmittes Bage 3

3. Sections 6772 and 6773, It is not clear to me how these
sections would work in a situvation where a non-profit
corporation organized fotr charitable purpnses is reguired
by its articles of incorpcration to transfer the assets to
ancther charitable organizatlcn which is named in the
articles of incorporation. It would appear that this would
he covered by Section 6772(a) and that such a transfer
pould be made without a court order or without a waiver by
the attorney general. ©On the other hand, Section 6773 seems
to indicate that the assets could be- distributed to the
named organization only upon court order or following waiver
by the attorney dgeneral. The comments ko Secition 5773 state
that Secticn 6773 applies only where the assets are not held
on condition requiring return, transfer or conveyance. How-
gver, Section 6773 does not so provide. 1t seems to me that
Section 6773 should expressly ztats that it is not appliicabls
in a case coversd by Seckiagn 6772%.

I appreciats vour ha?ing afforded me the cpportunity te review

the proposed new law. ¥ hope that my comments wilil be of some
halp to you in formula+1ng the Final drafc to be submitted to the
iegislatare.

Very truly yOurs,
S L I I
-f‘: ey f/"/’lu _'j\ P :F
IRVING M, CRANT

IMG:rs
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SEHIBIT XVrl1

WILLiad IRy DEN SMoMMIR
243 KEAANY STRECT
HAN FRANCIECD, CA 241048

September 14, 1376

California Law Revision Commission
Stanford Law School
Stanford, CA 94305

Gentleman:

I am an attorney who hes considerable tontact with
anon~-profit corporationa. I hdve had a chance to
briafly revisw your tentative recommendstion relating
ts non-profit corporation law, and heartily endorse
the approach and suggestions made tharain.

Very truly yours,

""’ //,afi ) mu/),ai{ ,}f/
il f-ﬂ’.\‘_
William D. Sommer
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EXHIBYT DUVITIT

ORRICK, HERRINGTON, ROWLEY & SUTCLIFFE
COUNBEILDAS AMD ATTORMEYS AT LAW

TELESHONE 2QF-|122 ELEVENTH FLODO CABLE “URRICK

4Rta CBOE 13 BOU MONTSOMERY STREET TELEN J4-0873

San FRANCISCO, CALIFORMIA B4t

September 15, 1976

California Law Revision Commission
Stanford Law School
Stanford, CA 34305

He: Comments on Tentative Recommendakion
Relating to Nonprofit Corporation Law

Gentlemen:

We hersiby submit writtsn comments on tha2 tentative
racommendation of the California Law Revizion Commission re-
lating to the proposed new nonprofit corporation law, dated
July 25, 197s.

Numerous clities, counties, schoecl districts and
other special districts in Californiz have for many vears
used nonprofit corporations to issue bonds to finance public
projects (such as schools, public buildings, nublic parking
garages and transportation facilities, for example] which
are constructed or acguired by a nonprofit corporation and
leased by the nonprofit corperation to the political sub-
divislon for a rental sufficlent to pav the principal and
intarest cn the bonds of the noncrofit corporation when due.
The usual nonprofit corporation financing has three or filve
members and the corporation®s scle purpose 1s financing the
construction or acguisition of neaded public improvem=nts.

Tvpically, as part of the financing transaction,
all of the nonprofit corporation's membership certificates
are assigned by the members of the corporation to a bank as
trustee and held in trust in accordance with a declaration
of trust. The declaration of truat provides that the bank
trustee shall vote the membership certificates of the coxr-
poration under the terms of the dsclaration of trust, for
the purposes of providing further securityv to the holders of
the corporation's bonds and tc insure that all assets of the
corporation shall vest in the political subdivision upon
retirement of the bends,



ORBICH HTRARINGTOM. ROWLEY & DUTCLIFFE

California Law Revialen Commlission
Septembar 15, 1878
Page TwWo

Although the proposed new nonprofit corporation
law i3 not entirely clear on the matter, it iz possible that
proposad Corporationas Code sections 5740-5745, dealing with
voting agreements, would prevent the membars cf a nonprofit
corporation formed tc finance the construction or acquisition
of a public project from permanently vesting membership voting
control in a bank trustee for the benefit of the political
subdivision and the holders of the corporaticn's bonds, Pro-
posed section 5741 would limit the duration of a voting agree-
ment to a period of not exceeding ten years, whereass the non-
profit corporation financing of needed public improvements
is accomplished through the issuance of bonds having terms
of up to 49 years, We are awars of no reason why a vcting
trust of membership certificates for the term of the bond
issue would be inappropriate or improper under these circum—
stances, and urge that the 18 year restriction be dropped
from proposed section 3741,

We weould bs pleased to supply you with any further
information on thiz subjesct that you may desire.

Very truly yours,

"iZZivhaa K?‘ ,Z£3£#4ﬂb1, 34,

r
Thomas R. Shearer, Jr. .
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FRANCIY (ERNER
MARVIN J, COLANBELD
ALEXAMDER R. IMLAY
H. ATANTON QRMER
JAMES O O8NS
CARL HUWARD

TIIRIT IY
| LAW OFFICES OF
KERMER, COLANQELS & IMLAY
BB0 MARKET STREET

SAN FRAMTIBCO F4104

{4i0| 39581520

Sentember 17, 1875

)
3

Mr., Jobn A. DeMoully

Executive Secretary

Califsornia Law Revisicn Commigasion

Stanford Law School

Stanford, California 24305

in re:

Dear Mr. DeMoulily:

New General Non-Profit Corporation Law

Please forgive my tardiness in re commencs on the
above proposed legislation.

I have rezd the tentative recommendation of the
Commisslion and expresa my approval. The comprehensive
goverage of the new statuts will give non-profit corporatiuns
and their advisors clear guldance, with a single codiEication,
in the law governing the organization and speration of such

corporations.

L wish

compiiment the Commission’s Chief

Consultant, G. Gervaise Davis III. 1 had tha pleasure of
working with him in the preparation of the CEB Califoruala Hon-
Profit Corporations book. He's a very talanted lawyer and the
thovoughness of hisg work leaves little rosom for improvement.

T alee wiah to thank you for wyour courteous reply
to Frank Kerner, Esaq. of our office regarding nis expression
of interest in a revision of the law relating to agricultural

cooperatives.

1

Frank XKerner Is s leading authority in this

fleld of cocperative law and would render valuable assistanca to
vour CUommission or any other group which decides to undertcake
some action in this matter.

Kindest regards.

vH:ib

Sincersly,

Carl Howard - !
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ORRICK, HERRINGTOM, ROWLEY & SUTCLIFFE

LT HERPINGTON JAREY H HARDIZON

- ¢ BUTCRLL LLWAK T AINSELL. o COUMNBELORS AND ATIOMNEYS AT LAaw
ATHAN [ NOWAET WLLIRM L HO ALHIIEN N
CALTER . QLK THONAY 8 gMERER, ./, ELEVENTR FLOGH
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3% LD ANLIEMTER THIMAY DR TERMAS
it A WEBNER

Beptember 21, 1378

Thomas E, Stanton, Jr., Esq.
Johnson and Stanton

221 Sansone Straet

San Francisco, California 24104

Dear Mr. Stanton:

Thank you for attending the September i3 meeting
of the State Bar Committee on Corporations. We aporeci-
ated hearing from you and Mr. Sterliing and hope that the
discussion provided some insight into the views and proc-
cedures of ocur Committee.

The tentative draft of the new Nonprofit Corpocra-
tion Law diatributed by the California Law Revizsion Com-
mission constitutes an important step forward in the program
to improve California law governing nonprofit corporations.
Certainly it represents the major contribution thus far.
However, cur Committes unanimously concluded at the Septem-
ber 13 meeting that additional study and debate of major
policy and substantive issues is highly desirable. Ac-
~ordingly, our Committee recommends that your tentative
draft be referred to the Assembly Select Committee on Non-~
profit Corporations for further study, to enable all inter-
ested groups, including the Commission, the Select Commit'ze
and our Committee, to focus their joint efforts uvon the
development of the best possibie bill for presentation <o
the Legislature,

Por the resasons indicated at the meeting, our
Committee is cpposed to Division 4 of the Commission®s
tentative recommandation, and feelg that the definitions
and general provisions presently contained in the General
Corporation Law should be retained in guch Law. To the
extenc that such provisions are appropriate for nonprofit
corporations, they may be incorporatsd by reference or
repeated with appropriate modification.
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The foregoing ig a brief summary of the action taken
at the September 13 meeting of ocur Committes. I will be happy
to discuss any questions which you may have, and invite your
comments and suggestions.

Kindest regards.
Yours very truly,

Sl Tl

WALTER G. CL3ON

cc: John H. DeMoully
»AMathaniel Sterling
William B. Eades
R. Bradbury Clark
Carl A. Leonard
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1,

Califorplia Law Revision Commisaion
c/o School of Law

Stanford’ University

Palo Alto, California 92430

Attn: Mr, John H. DeMoully
Executive Secretary

Re’ Proposed California Neonprofit Corporation Law

Gentlemen:

In response to the solicitation of the California
Law Revision Commisslon, we are enclosing our comments with
regard to the tentative drafi of the proposed California
Nonprofit Corporation Law ("Draft"), PFreliminarily., we
would iike tu express our appreciation of the Commission’s
general approach in the organizgtion of the Draft, and our
wholehearted support of the condept of establishing a com-
plete and self-contained nonprofit corporation law.

Becsuse a significant portion of our real estate
practice involves the representation cf builders of resi-
dential housing, our contact with the exigting Californis
Nonprofit Corporation Law ("Exiasting Law") is predominantly
related to the formation of nohprofit homeowners associz-
tiona, as defined in Section 11003.1 of the Californis Bus-
iness and Profeseions Code, which own, operate and maintain
common area facilities in condominium proiects and planned
unit developments. Conseguently, our specific comments ars
primarily directed to the expected impact of the Draft on
the operation and management of gsuch homeowners assceclations,
For your convenience, our comments are organilzed according
to the specific Draft Sections involved, but consider the
comments of the Commission centained in ilts tentative
rvecommendation.
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Sectionsg 5240 & 5242 -- Corporats Seal. The Commnisaion
racommends tne apolition of the presumpition of vallid sxe-
cution for instruments ts which the corporate seal has

been affixed, which presumption is contained in Section

B33 of the Bxisting Law. Although we concur in the general
approach of the Draft which would permit reliance upon the
authority of specifiled senlor axecutive officers to execute
any Instrument on behalf of nonprofit corporations, we
would suggest that as a practical matter "more significant
protection of parties dealing with a nonprofit corporation®
can be provided by retaining, to some extent, the presump-
tion regarding the identity of such officers which is pre-
gently afforded by ExIsting lLaw.

Reliance upon the authority of specified senior
executive officers to execute instruments on behalf of the
corperation is justified onlv insofar as reliance upon the
identity of such signatories as "senior executive officers”
ig justified, In this regard, Szction B33 of the Existing
Law provides, in part, that the existence of what purparts
to be the corporate seal on a written instrument iz prima
facie evidence that such instrument was "duly executed and
signed by persons who were officers or agents of the cor-
poration....* Thus, Section B33 affords a rebuttable pra-
sumption ragarding the identity of signatoriss of instru-
ments bearing the corporate seal as corporate officers, and
we suggest that this aspect of the Existing Law be retained
irn order to facllitate reliance upon the provisions of Sec-
tion 5242 of the Draf:.

Sectlon 5443 -- Withdrawal of Members. In the context
o %he nonprofit homeowners asBociation, it is absolutely
vital that assesaments and other membership obligations
continue for so long as an individual owns property in
the development., The equity of such an arrangement is
egpecially apparent in the context of the condominium pro-
ject or planned unit development where the value of a mem-
ber'as privately owned residence is enhanced by the value of
the association-managed common areas. This intrinsic bene-
fit to the homeowner~member 1z recognlzed by Sections 2188.3
and 218B.5 of the California Revenue and Taxation Code.
These Sections basically provide that association-maintained
- common areas need hot be aagegsed separately because the
value of the common areas is reflected in the value of the
individual homes.
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In order to provide continuity of assessment
obligatione, the By-Laws of nonprofit homsowners asso-
clations, and the Declaration of Restrictions applicable
to subdivision projects, typically provide that a home-
owner remains a member, with all attendant obligations,
until such time as his ownership of property within the
project ceases. Furthermore, membership obligations may
not be terminated by a member's waiver of membership rights,
including the use and enjoyment of common areas.

Section 5443(a) of the bDraft.states that unless tie
By-Laws proviﬁe a "procedure” for withdrawal of members, a
member may "surrender" membership upon thirty {30} days'
written notice to the nonprofit corporation. Section 5443(b;
further provides, in part, that unless the By-Laws provide
otherwige, "surrender®” of membership "terminates" all futurs=
- rights, powers, and obligations of membership. It is unclear
from the language of Section 5443 as to whether the "surreader®
of a membership constitutes a "termination®" of such membership
or is merely a prelude to such termination. . This ambiguity
is compounded by the fact that Sections 5541 and 5542 refer
only to the procedure for terminating a membership in the ncu-
profit corporation, and not to surrendering a membership.

Assuming that the "surrender" of a membership
constitutes the "termination®” of membership in a nonprofic
corporation, Section 5443 refers to the establishment of
a "procedure" in the By-Laws for the withdrawal of members
and, In the absence of such procedure, a right in the mem-
bers to surrender membership upon thirty (30} days' written
notice, The use of the word "procedure® in Section 5443{a;,
when read in conjunction with the thirty (30) day provisi on,
seems to imply that a withdrawal “procedure" consists merely
of a mechanism for giving notice of a member's intentions to
terminate his membership and that such termination may be
‘effectuated as a matter of right within a finite period
of time either established in the By-lLaws or as set forth in
Section 5443{(a). As previcusly noted, termination of member-
ship in a nonprofit homeowners assoctation must be condi-
tioned upch a member no longer owning property in the devel-
opment. Since 1t is justifiable to condition termination or
membership upon the conveyance of the member's residence,
the implication raised by Section 5443{(a) that termination
of membershilp may be accomplished within a finite period orf
time appears inconsistent with the concept of a nonprcfit
homecwners association. Consequently, we would suggest
that Section 5443 be amended to read as follows:
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§ 5443 Termination by Members.
{a} Unless the By-Laws provide otherwise,
& member may terminate membership upon
- thirty (30) days' written notice to the
- nonprofit corporation.”

"{b} Unless the By-Laws provide
otherwiae, termination of membership
terminates all future rights, powars,
and obligations of membership....

The foregoing changes would remove the confusion
created by the apparent interchangeable use of words such ag
"terminate’, "wilthdrawal"” and "surrender" ané provide cer-
tainty 1in the absence of a By-Law provision, while retaininc

" the flexlbility necessary to the particular needs and prac-
tices of various types of nonprofit corporations.

- Bection 5512 ~=- Capltal Improvement Assessments. The Coum-~
mission recommends Implementation of a method by which
members, by prompt reaignation of membership, may escape
1iability for assessments imposed Iin ordsr to acquire or
construct capital improvements. The Commission's justi-
fication for this provision is that a resigning member will
not benefit from future improvements and it 1s thereby
equitable that such member not be requirad to pay capital
improvement assessments.

- - In the case of a nonprofit homecwners asgociation,
the association is authorized to levy capital improvement
agsessments which shall be charged to individual members i
accordance with the By-Laws of the association. Prompt
payment of such assessments is.a necessary incident to
orderly management and operation of the association. As
previously noted, homeowners association memberships and
assessment - obligations are generally terminated as to a
member only at such time as the member's ownership of pro-
perty within the project ceases. Consequently, a member
may ordinarily terminate his membership and avoid payment
of a capital improvement assessment only by the prior

sale of his residence. In the event that a member desires
to sell his residence and a capital improvement assessment
has been levied prior to such sale, such member will pre-
sumably enjoy the benefits of these future improvements in
the increased resale value of his home. Furthermore, pro-
viglons for the proration of homeowners association assess-
ments are quite common in sales escrow instructions for
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residential property. Consequently, there iz little justi-
fication for a homeowners agsociation member not paying
capital improvement asdessments or installments of such
asgessments merely because of an intent to terminate his
membershlp by selling his home.

In addition +to the foregolng, Section 5512(c)
appears to be formulated on the basls of a finite period of
time between a member‘'s giving notice of his intent to ter-
minata his membership and the effect of such termination.
Ag previously noted, membership in a homeowners association
is not terminable except upon the member's nc longer owning
any property in the development. Consequently, the 15-day
notice provison of Section 5512{c¢} appears inappropriate
in the context of the nonprofit homeowners association., A
homeowner~member should not be entitled to absoclve himself
from liability for improvement assessments merely by glving
notice within fifteen (15) days of the assessment of his
intent to terminate his membership when 1t may take months
to obtain a buyer for his residence and consummate the sale.

In view of the foregoing, we suggest that Section
5512 ({c} be amended to read as follows:

{c} Unless the By-Laws provide
otherwise, any member subject to a capital
improvenent assegsment may terminate his
nembership by delivering to the nonprofit

. corporation at its principal executive office

- written notice of such termination within a
period of fifteen (15) days from the giving
of written notice of assessment by the

. nonprofit corporation pursuant to sub~--
division (b). Such termination shall be
upon the same terms and conditions estab-
lished by the nonprofit corporation for
termination from membership in the absence
of such an assessment, and, unless the By-
Laws provids otherwise, upon such termin-—
ation, the terminating member shall not he
llable for such assessment.

Alternatively, a specific provision might be i=n-
gserted in Section 5512f{c) which would render that Section
inapplicable to any "Cwners association®, as that term is
defined in Section 119003.1 of the California Business and
Professions Cede.
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Section 5718 == Action by Policymaking Committee, Section
the Draft authorizeés the establishment of a policy-
ma.king committee which, within the limits of, and in accor-
dance with the procedures set forth in the By-Laws of the
nonprofit corporation, may take any action which would ordin-
arily be required tc be taken by the individual members.

The second sentence of Section 571%(h) spezifically

provides that "only members of the nonprofit corporation
who are representative of the membership®™ may serve on the
policymaking committee, The tentative .recommendation explains
that this restrictlon 1s included in corder to assure adeguate
‘representation. However, it is unclear as to whether the
second sentence of Section 5719(b) is intended to distinguish
between "members” and members who are "representative of the
membership.” Because of the lack of any enumerated standards
in Section 5719 (b) for distlnguishing betwean "members" and

*representative members” and the difficulty which would be
involved in falrly and sufficlently establishing such critera,
we believe that both the intended and favored interpretation
of the seccnd senteznce of Section 571%(b} is che which deeas
not distinguish between "members" and "reprassentative members.’
Consequently, it is suggested that the second sentence of
Section 5719{b} be amended 8o as tc provide that "only mem-
bers of the nonprofilt corporation may serve on the policy-
making committee,"

We hope that the foregoing comments and suggesti.
will be helpful in the formulation of the final draft c” thg
new California Nonprefit Corporation Law. Please prrovice us
with a copy of any changes which are made in th= Draft prior
to the Commission's recommendation tc the Califo.nia Legis-
lature.

Very truly yours,

. Scott Fackson of
FULOP, ROLSTON, BURNS & McKittrick

FSJ:ja
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Newport Beach
File No. 19243

Cailfornie Law Revision Commissicn
¢/0 School of Law

Stanford University

Palo Alto, California 94305

Attn: Mr. John H. DeMoully
Bxecutive Secrestary

Re: Proposed Callfornia Nonprofit Corvnoration Law

Gentlemen:

This letter supplements our letter dated 3September
2¢, 1975, wherein we submitted to the Commission our comments
with regard to the tentative draft of the proposed California
Nonprofit Corporation Law ("Draft”), In this regard, we would
like to draw the Commission's attentlon to Section 5211 of
the Draft relating to the incorporation of unincorporated
associations. ‘

Section 5211 of the Draft provides that a nonprofit
corporation may be formed for the purpose of incorporating an
axisting unincorporated association or organization. More
spacifically, Section 5211{d) provides that the members of
sucn an unincorporated association are members of the non-
profit corporation so created "unless they file their disgent
in writing with the secretary" of such nonprofit corporatiomn.
Although subdivision (d) of Section 5211 is a virtual carry~
over from Section 9604 of the existing California Honprofit
Corporation Law, neither of these sections resolvas the
gquestion of when a member may effectively dissent from the
incorporation of an unincorporated association of which he
is a member. Therefore, we would suggest that Sectiens 521l
{c)&{d) of the Draft be amended to provide az follows:
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“{c¢l The articlae shall be
signed by the presiding officer or
acting presiding officer and the
secretary or clexk or similar ocffi-
cer of the association or by at lsast
a majority of its governing board or
body, and there shall be attached
thersto the affidavit of the signing
officers or governing board or body
that the asscciation hag (1) duly
authorized its incorporation, (2)
glven written notice to sach member
of the assoclation of such authori-
zatlon, and (3} has authorized the
cfflcers or governing bcard or bedy
to execute the articles." '

*{d) The memberg »f the asso-
ciation are members of the nonpreoflt
corporation so created unless they file
thelr dissent in writing with the secre-
tary thereof within fifteen {15} days
of the giving of the notice of asuthori-
zatlon to incorporate reqguired to ba given
surauant to subaection (¢} of thls sec~
ticn., For purposes of thaisg subsection (d)
a notice of authorization to incorporate
shall be deemed o be gilven at the time
specifled in section 5160 of this
Bivision."

We again wish to express our approval and support
of the concept of establishing a complete and self-contained
nonprofit corporation law and we hope that the foregoing
comment and suggestion will be helpful in the formulation
of the final draft of the new California Nonprofit Corpor-
ation Law which 18 to be submitted to the California Legis-
lature. Again, please provide us with a copy of any changes
which are made in the Draft prior to the Commission's recom-
mendation to the Legilslature.

Very truly yours,

L
P, Bcott fackson of

FULOP, ROLSTON, BURNS & McKITTRICK

FS8J:ja
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John H. DeMoully
Exzcutive Secretary

EXHIBIT XXXIX

LAW OFFICES

Long & LEVIT
488 CALIFORMIA STREET
AN FRANCISCD, CALIFONNIA 94104

TELEPHORE [415] J@7-222%

22 September 1876

Californla lLaw Revision Commlssicn

Stanford Law School
Stanford, CA 94305

Dsar Mr. DeMoully:

LO9 ANQELESD

1800 AVEMUE GF THE
L0989 ANGELED, CALIFO & 1o

{213} B78 -2

I have reviewed the tentative draft of the new

General Nonprofit Corporation Law, Parts I and II, and the
excellent analysis of the proposed revision My experience

lies mainly in the health and welfare areas.
considerable amendment of Bylaws, and probably the Articles

of Incorporation, This is a first impression statement, but

I can forsas

iZ true, there should be some compliance moratorium for

egxlsting corporations.

With scme experience in disputes between nationaic
and thelr locals I am concerned with Section 6710(3} which

would permit just one voting member to bring action for

digsolution.

LAGiaxd

Sincerely yours,

With these minor suggestions, I think the tentative
araft iz entitled to high commendation.

g%?,c{ itwﬁﬂf'

Lloyd E. Graybiel

?
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Ssptember 23, 1378

Jobhni H. DedMoully, Executive Secretary
. Ralifornia Law Revisicn Commission

Etanford Law School

Stanford, CA 94305

Dear Mr.

TELEPHL “E 73l- BG4
AREA CCOK -Hr

Re: Taptative Hecommendation Relaking to Nonprofit
Corporation Law
DeMoully:

Responding to your letter of September 22, 1976,

I have raviewed the Tentative Recommendation Ralating to

Nonprofit Corporation Law.

I am in total agrsement with

the specific approach of a comprehensive nonprofit law

compilete in itself.

The references in the current law to

the buaineas corporation law creates no end of problems
for nonprofit corporations.

the draft as far as I can tall.

exparienca, thsy are guite workabls.

draf+,

JPJ /gt

e B8ill Cleveland, CNa, Sacte
<]

?agy truly yours,

!

3
1

~

c: Marie Hill, CNA, SF

P
kwé%fiu Ucud
~Joln Paul Jenninga .
Ve <

I have no problam with the datailed provislons of
Based on my fairly limitel

Thank you very much for sending me the copy of the
I wish you success.

"?—"—'I;lr -
=i
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%:‘:jﬁit%}ﬁi; Mr. John H. DeMoully, Executive Secretary
S %r{{.::;gmauam.}n. Caiifornia Law Reviston Commission

ALLEN L CHICKERING Stanford Law School

AN R, R ANSE Stanford, California 94305

arny B ComNIck
AMLES F. DALY

_.'Jsaih?ég;uﬁmmmn Dear Mr. DeMoull
LRI, TRITZ

) . ?!rﬂchﬁ.‘]!.

P animn In reply to your letter of September 22, 1976, our leza.
LA B SRosSYENOR counsel, Mr. Robert W. Jasperson, has carefully reviewe.
muauD H Gk the copy of the Celifornia Law Review Commission's
ot B EIASKING Tentative Recommendation Relating to Nonprofit Corpora*
"H,}nulu A. HoLLoway Lew
137 4. HOwaARD —

w23 P Howanu
i.9% Sroxns Humwtne
PINLR JOHNSON We believe your recommendations to be good and well-
LA KO o researched and proposed. 1'm sure that the results of
QD Ligmaunen your excellent efforts will simplify the law and lmgi-sve
©Maricr, Jr. its uniform application with respect to all nonprofi:
U i . McLatwa. s corporations.

S O MBLER

arTH J, MORRISON
[RR T “ MOSELEY
B L S ORI
o NEUHAUS

sy O, OraR
. CATHAMIEL AL OWINGS
LrBOwal 5, PAYTON, JK.
HERMAN PHLEGHRE
CRolt ¥ PooLe
S‘ﬁ““‘ Asnktmwm:r
. JAMLA DCrLSH
ME3. MELVIN B, SAWIN JBD/ pw
Ropurt G. Sewor, JB,
ALLAN M. STagp
MRS WILLIAM W. STOUY
CHARLES C. WAGNEN
GUORGE WALDNIR
WILLIAM B, WASTE
T LL1AM P WENTWORETH

= WITTW IR
.
.. TECIS
St rascge fiam destruction represent-

aur primevel foress,
e Ry wls&:‘hMCfllLﬁiﬁé:Spte
‘ 9.0 % e, fiee LA, EviCe,
W< oHr -~ otigs, in ecsblishing Bedwood
L nt. 4t patis and teservations,
L fn s Hedwood aroves by prl-
- aae ey len.
Ty co-perate with the CullFornis
Hirtway Commistion, and other agen-
sauliiR she prescrvation of crees
udylde beanty along highways,
. To mpirors reforestatlon and conserva- .
" pur forest arews, . s

o
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BAHIBIT XAXV
2323 Homestead Road, P.O. Box 2, Santa i+
247-1200 From Mo -

September 27, 1976

Mr. John €. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, Callfornia 94305

Dear Mr, DeMoully:

We appreciate the opportunity of recelving and reviewing
the Tentative Recommendation Relating to Nonprofit
Corporation Law, Qur principal purpose in reqguesting
the copy is to seek guidance on an extensive amendment
of our bylaws which is in process. The document will
be of great assistance in this regard.

Unfortunately, we do not have the technical expertise
in house tc offer meaningful comments on the text.
Tha recommended restructuring of the code basically
to provide a geparate sectlon devoted to nonprofit
corporation law appears to us to have considerable
merit.

Many thanks for your prompt cooperation in furnishing
us with a copy of the Recommendations.
homas

/chec ui:ive Director

Sincere A

T™V:089
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Kaith E.Abbott New Address:
Attorney at Law P.0. Box 7187
300G Sand Hill Road, Suits 2400 Manlo Park, CA 24025
Manlg Pﬁl“(, Caittormis Q4025 Telephone: 85;"...7216

(418 B54-0720

Septeamber 28, 1976

Mr. John H, DeMoully

Executive Secretary .
Celifornia Law Reviaion Commizsaion
Stanford Law Schocol

Stanford, California 94303

Re: Tentative Recommendatlion Relating to
Nonprofit Cotporation Law

Daar Mr, DeMoully:

I apologize for not having forwarded comments to the California
Law Revision Commission prior to this time, 1 have reviewed the
centative recommendation relating to your nonptofit corporation
law, and as you are aware, it i3 a voluminous undertaking. I
think the basic apptoach Iin the teotative draft proposing
comprehensive, complete nonprofit law which alleviates the
necesaity of flipping through every other code book i8 & note-
worthy and a valiant undertaking and one which has long since
been owverdue.

My inltial itmpression of the law ouce it is put Into a complete
package leaves me with questions whether or not it will not cause
a proliferatien of nonprofit corporatlons which use the memberahip
vetticle to rekindle a new wave of land marketing schemes. Due to
certaln features of the nonprofit corporation law a great number
of the fiduciary and legal strictures seem to be not nearly

severa snocugh.

I certalnly sppreclate receiving the commigsion reports and count
them as an imporiant poriion of my law 1ibrary.

Very truly yours,

o il‘ _.-/;J L {:‘ L\‘ T.

" _:4‘;\_.‘; \k&&ﬁ‘& ) K__;"- A *v "
Keith E. Abbott

KBA:]p
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LA OFFICEs

JEROME SAPIRO

HUMBULDT HalK OUILDING,
78BS Maerir SrREct
Sam FraMcincn 34103

September 28, 1976

Caliifornia Law Revision Commission
Stanford Law School
Stanford, California %4305

Attn: John H. DeMoully
Executive Secretary

Dear Mr. Déhoully:

Firat, let me thank you for the advance copies of the California
Law Revision Commisgsion's tentative racommendation relating to
non=-profit corporation law.

I have usad the same and made reference to same in by-laws
committee meetings of the French Hospital.

Being a members‘ rights thinking person, I am particularly
impressed with the emphasis that 13 placed in your proposed draft
on pregervation of members' righte and control of the Board of
Directors to assurs adeguate limitaticnsa on management. It has
helped in our discussiona.

Howaver, I note that non-profit corporations for medical servicss
are recommended to be relocated in the Business and Profassiona
Code with other provisions concerning the healing arta. Such
corporations are now subject to control of the Corporatinns
Commlissioner under the Knox Xesane Act, and it doea appear that
the said Commisejoner thus i3 in a forsign field and will becore
involved in much duplication of reporting, investigating and
clearing. :

The basic approach of the tentative draft and your intendment
iz excellent. The use cf another separate volume relative to
formation of corporationa and procedures which may concern
both profit and non-profit corporations may be a good idea.
However, thers ara some of us whe still believs that if we can
go t0 one acurce to obtain all of our non-preofit corporation
law, including substantive, crganizational and procedural
pnases contained in one volume or sat of volumes, it will



sxpedite our research efforts. If provislions for oxganization
and procedures of both profit and non-profit corporaticns turn
out to be the sams, of course I can see one volume serving

for both. But, normally, matters of great departure develop
over the years and we might have substantial difference in

the propcsed separate volume between the two types of
corporations concerning thelr ocganigational and procedural
matters.

Be assured that I do appreciate your work and reccgnize its
merit., It has been very helpful.
Very truly yours,
s

Lt «@4«;‘@

J8/1ix fﬁéfome Saplro
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September 27, 1976

Mr. John M. McLaurin

Chalrman

Californla Law Revision Commission
Stanford Law Schonl

Stanford, CA, 94305

Dear Mr. MchLaurin:

Beonomic Resources Corporation (BRC) is a private
non~profit California corporation whose purpocse is to
develop a viakle economlc base in South Central

Los Angeles,

ERC has examined the basic contents of the tentative
recommendation in relation to non-profit corporation
law and =oncur with the Commission that the existing
General Non-profit Corporation Law is inadequate for
govarning non-proflt corpeorations. Consequently,
resolution of many issues concerning non-profit
corporations regquire constant referral to the old
general corporation law.

Additicnally, in our own case, we have found many
rules referring to such matters as formation,
corporate powers, corporate seal, director selection/
tenure; etc., to be serving no useful function or
unduly limiting the activities of the corporation.

The proposed new non-profit corporation laws and the
proposed legislation have long been overdue. ERC
approves the basic approach of the tentative draft and
commends the California Law Review Commlssion for ths
fine effort. Maybe now we can refer to the (new) non-pr.f’.
corporation laws in general and the general business law:
in case of "exceptions®, instead of vice versa.

Sincerely,

(' fobest 2.

C. Robert Kemp
President

¢gc: John H. DeMoully

F1933 South Alimeda Strect ® Los Angeles. California 90059 & Telephone {213) 564-4571
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CHARLES A, RUMMEL
2898 TELEGHRAFH AVENLE
BERKELEY, CALIFORNIA g47um

September 27, 1976
TELEPHINE
[ERE TR T L

Mr. John H. DeMoully

Bxecutive Secretary 7
California Law Revigion Commission
Stan Law School

Btanford, California 94305

RE: Tantative Recommendation Relating to
Nenprofit Corporation Law

-Dear Mr. Dermoully:

With vacation and certain presssing work in the office bahind me
I -am now able to devote sometime to the task I volunteered to
assume regarding tha above subject,

By way of background and your evaluation of the comments to

. follow, I was General Counsel of the California Farm Bursan
Pederation for 25 years, I was Sacretary of a Home Owners
Amsoclation, Session Member of the First United Presbyterian
Church of Oakland, I have been a number of years a board membsr
of the San Francisco Bay Area Council of Boy Scouts, drafter
of the bylaws of the Hastings Colilege of the Law Alumni Asso-
ciation and the 1066 Foundation. I have bsen a member of the
Exempt Committee of the Section om Non Profit Corporations of
‘the American Bar Association.

This axperience has given me a background of understanding of
non profit corporations and ths pecple problems relating to Lhew
I have had time to review the 71 pages consisting ©f the Tentative
Recommendations. I will start with page 5 and state my agree-
ment or disagreement and any reasonsg for the latter of commu-
nicates to the former,

GENERAL APRROACH

Agree - I have been asked %o incorporate the National Wool
Growers Association. It has operated for 100 years as an
asaocciation. 1t was scmewhat embarrasing to respdnd to
a membar in Texas who wanted a copy of tha California Moo
Profit Law!

NEED FOR AN INDEPENDENT BCDY OF LAW

Agrea

DRGANIZATION OF NEW STATUE

Disagrze - Dizagree is perhaps too strong a word., Howevay. the
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bylaws of a largs mumber of non profit corporationa star:
with the membaer portions firast and this ias followed by the
board of dirsctord section. The members ars the important
part of a non profit corporation. It sesms that the
provisions relating to them should come prior to provisions
deaiing with directors. ‘

FORMATION

Digsagree - Again my comments deal with my own background.
Peopla are used to the concept of at least three perscns
who will be intarested sncugh in shouldering a load of
others. The concept of a "one man" membership corporation
is odd. There appears to be some substance to the venture
if more than one ia involved.

Probably more important than the number of incorporators
would be a provisicn in the articles that each person who
joins the organization and agrees in writing to be &
member or who pays dues is bound by the articles and the
bylaws as they exizt or as they may be amanded.

In my experience the guestion always arises as to what is the
relation of an individual to the owganization and how was {t
established. Perhaps thera could be a rebuttable presumption
that the payment of dues establishes the membership relation-
ship and the committments intended by the provisions of the
articles and bylawa.

I note your refersnce tc the “principal executive officer® at
the top of page 12. I would stay with aomeone who is an alectad
officer. The concapt of the PEQ is understood in profit corpora-
tiona but it is an uncertain element in most nen profit corpore*’
When people get togother they usually understand the concept of
a president, a vice president, a secrstary and a treasursr.

CORPORATE POWERS

Agreae
CORPORATE SEAL

Agree
DIRECTORS
Agree

SELECTIOR QF DIRECTORS

Agree

MULTIPLE BOARDS OF DIRECTORS

1 am not familiar with this program. -
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COMMITTEES OF THE BOARD: Advisory Committeas

Agree

MEETINGES OF DIRECTORS

Disagree(l) Whila 9503 governs except in the casge of a bylaw

provision, it has been my experience that meetings ars
called by the presidsnt or itwo or mors members of the
board.

{2} agraea

{3) agree

PROVISIOHAL DIRRBCTORS

This is a now concept and one I have not experienced.

DUTY OF CARE OF DIRECTORS

Agree

OFFICERS

Disagree - I would stay with the core officers. RAgain peopl=

understand thase terms. They accept thias ildea that there
should be some division between tha presidsnt who runs

the organization and a macratary who keseps the records.
They dislike one man rule particularly. 12 tha president
kaeps the records and the money. It is otherwise in a
profit corporation.

I disagres also with the concept of notice in order to
resign. Hov would this be enforced?

INDEMNIFICATICN OF CORPCRATE AGENTS

hgree

MEMBERS

Agrae

Agree

MULTIPLE MEMBERSHIPS

1 again suggest, however, a rebuttal presumption that tha
payment of duss conatitutes memberszhips.

GROUPS ; CORPOEﬁTEl_JOIﬂT & FRACTIONAL MEMBERSHIPS
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MEMBERSHIP CERTIFICATE

Agres

OPTIONS TC PURCHASE MEMBERSHIPS

Agras
CONSBIDERATION FOR MEMBERSHIRPS

Agree

REDEMPTION OF MEMAERSHIPS

Agraa

PARTLY PAID MEMBERSHIPS

Agrag - I would suggsat, however %that until paid for,the mumber-
would not have mambership privileges.

RECORD DATE

Agree

TRANSFER AND TERMINATICON OF MEMBERSHIPS

Agrae.

CORPORATE #FINANCE

Agree-

PINANCIAL OBLIGATIONS OF MEMBERS:

Agreae-

PINANCING DEYVICES

Agree - I llke the subvention idea.
REPURCHASE AND REDEMPTION OF MEMBERSHIPS

Agrae

CHARITABLE PROPERTY

I have no dapth of experience in this subjiect.

COMMON TRUST PUNDS

I have no depth of experience in this subject.



VOTING OF MEMBERSHIPS

Agree - I like the amphasis in the iast twe of the paragrapha
headed "Membership heald In Rspresentative Capacity or
By Hatural Peraon”, Oftsntimes in a home owners
assoclation 1t is nacessary for sither the husband oz
wife to vots.

YOTE REQUIRED BY MEMBERSHRI? ACTION

Agrea .
PROXY VOTING

Agree

VOTING AGREEMENTS

. Agreed
SUPERVISICH OF ELECTIONS

Agree

REQUIRED BOOKS AND RECORDS

Agree ~ The tie down concepts ars good. Howevar, it ia
extremely difficult to determine whe ara members in the
first placs and unlses thers is octual réeignation or a
presumption to fail back on.

ANNUAL REPORT; SPECIAL FINANCIAL STATEMENTS

Agree

SPECIAL FINANCIAL STATEMINTS

T don't quita undergztand the “walver® in the last part »E£{l}

RIGHTS OF INSPECTICN

Agrac

MEMBERSHIP® RECORDS

Agree -~ However, if thers is any cost of making tha inspection.,
- the membars making the inspsction should assume rassonablis
costs. : - -

FINANCIAL RECORDE ANMD MINUTESR

Agrae
DIRECTOR’S RIGHT OF INSPECTION

Agras
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APPLICATION TC FORBIGE NONFROPLY CORPORRIINHI
Agree |

JUBICIAYL ENFORCEMENT

Agroe

MRMBERS ' DERIVATIVE ACTIONS

Agrea
AMENDMENT OF ARTICLES

Agrae

SALS OF ASBETS

Agres

MERGER AND COUSOLIDATION

Agree
GIVIEION

Agree ~ This im a novel ides and a good ona,

BANKRUPICY REORGANISATIONS AND ARRANGEMENTS

Agraze

VOLIMTARY AHU IEVOLUNTARY OISSOLUTION

ngreae and to zll svbiwadings

PSEUDU~FOREBIGN CORPCRATIONS

Agres

CONVERSIOR OF NONPRCPIT TO BUSINEES CCORPORATION OR BUSIKESS
TC NONPROFIT CORPORATION

Agree -

1 agres with the racommendations on page 59,50, 61 angd 62,
However, on page 63, I do agaln zoint out that there is a lack
of understanding and a lack of tesmurs to the person who 13 a
chief executive officer. There is pasrmanence and understanding
of a president.
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1 sg3res to the balance of the racommandatione on paga 63,

e

©t, %%, 8&, 67,68, 63, 70 and T1.
It is evident that someona has done a great deali of work on
tha subjact of non profit corporations which ie long over

due. If I can be of further help to you, please let me
know., 1 regret that my comments are scmewhat tardy.

Yours truly,
CHARLES A. RUMMEL
CAR/11lm
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Aeptembar 28, 1976

John H. DeMoully

Californis Law Revisicn
Committee

Stanford Law 5chool

Stanford, Califoraia 94305

Dear Mr. DeMoully:

This letter will acknewledge vecelpt of your latrer
dated September 22, 1978 regarding the "Tentatlve Recommen-
datior Relating to Nonprofit Corporaticn Law,”

This office aresently serves as general counsel for an
international church as well a3 a ccllege wlth ¢ theological
major which tralnsg minizsters. Now, we have served as cnim-
gel for the Church in one capacliiy or other Ifnr sver a
period of elghitsen years,

Unfortunately, T hovs oaly had sufficient time o give
a cutsory review of said recommendations. 1t was my sxtreme
degirs £o be move Jdefinitive in my vemarks, Perhaps, the
foliowing will suffice to ak least bring the particular mai-
ter in mind ko your atZention, IL£, therefore, you deem the
mattar worthy of further conalderation, I will be mote than
plexsed ko find time to cooperats in any way 1 can to fur-
ther delineste potentisl probiem areas,

Flrst of all, my concern 13 for churches lncorporated
under general provisions of the preposed law, oot under the
corporate scls provigions,

T am of the oploion thyt there are certain rvights that
the law attempts o vest in church mewbers that, although
the same way be pexmissible regarding general nonproflt cor-
porations, the same would be in vwlolation of the First Amend-
mant ¢o the United States Sgastitution, and others, as applied
to members of a church. In ¢ther words, I believs that there
are carfalin paramsters thakt the 1.3, Supreme Court has placad
beyond the bounds of inguiry in authority of the atates, and
that the provisions af the reeommended law transpressses thess
Iimitations.



John ., Dedouily
September 28, 1975
Page 2

The derivative provision comes bo mind, as well as the
vrovisions of diafellowshipping of members, as well as the
rights to information regardipg church assets, Howbelt
true that certain othsr provisions in the law permic a
regtrictlion upon these particular rights of membery, scill
the same question would be appliceble should s chureh fail
to include the resiricticns or not draft them breoadly
enough,

if vou agree that even the generality of the Fforegoing
has merit, then I would ask the question: 'Would Lt not
ba advisable to include some type of exemption in the new
law for churches and some type of favorable clause in the
repeal of the old law for chwrches untll further considera-
tion of the guestion zan be had?"

1f I may be of ald in orgavizing g committee of persony
Interestsd in the aubiect, I will be more than pleased to
do so,

The comnitt=e’'s view of the forsgoing would he appre-
ciated, and you may feel free to call colieck. :

Vary sincerely ynurs,

RKH:sp
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“John A. NeMoully, Eag.

Execttive Secretary

Californis Law Revislcen Commissicn
Branford Law School

Stauford, CA 9430%

bear Mr. DeMoully:

This is to acknowledge your latter of Septamber 27, 1976, regarding
comments on Tentatlve Recommendation Aelating To Hon~Frofit Corpora-
tion Law., 1 read the teniative draft in deksll snd did not want o
make any comments because any critioism of the result of six years
of hard work on the part of che commigsion, in oy Gpinion, would be
unwarrvanted in view of the fast thuat the ~ommission has a' preat dea!
of Information which, of course, ! would he unable fe revl Lav.

I dgree with the basie approach of a Lqmpre%ensive* aon-profle
corporastion law which s complete In itaslf aad dees nor reguire
referencs gver to the huainess carpurarlﬂn law. However, it seems
o be incousistent with this purpose to have new Divizion 4 to
ticle 1 which would still! spply to non-profit corporations as well
as t¢ husine=s corporations. This would stiil require raference
aver to Diviaion & hence the nen~profit corpovation law would aot
he "complaete in dtaelif.”

it would have been prefevable f{o have the non-profil corporaticn law
really complete not requiring any raferencs to any other part of the
cotporation law.

The fullowing commentsz ars made as e certain sectiona becnuse
probably | do not completely understand thelyv significancs;

On page 81, section 5102{L), I dov nor understand why there could

he "special statutory provision applicable to a nep-profif corpeoc-
ation’ in any other law. [ understood the obizct of this draft is
that all special statutory provieions applicable to noowprofit
corporiations shall be in thia law {for non-profit corporations.

I notice on page 102, section 3211{c), refperence 1s mnade co an
Paffidavir."” This alsgao ccocurs in sole obher apciiung thevelura [t
may be advigable o glve a definftion of "affidavit™ ag dacluding
declaration under penalty of perjury which ls uow 4 common practice.

Page 399, gectiom 5320: the term "aubventloos” cught to be defined
This ters doss not dppeer in Blask's Law Dloticooary, zor in Corpus



Juriz. If khie i3 a2 lean it sheuld be described am guch, TV @ iz
4 grani then thers ig oo reason far dsgsuing sny certdifl-ates. [n
my apipnion this fa wery vague dand would sot be understood by the

avayvage peraon dealding «ith nen-profls corporations. Thia is even mors
evident when vou consider page 203, zection 3529, "3fficer's
Cartificate,” widch eoriginally was adopied from section 401(a)

General Corporation Law, which letier [ was unable teo find in the

1977 Corporatien Coda. The former E?Ct ¢ 118% has no reference

te “subventlons. If subvention me ly sane loang to the corpor-
ation then it should be called as laans At any rate this whole
gectian on subventions makes no senss to me. I am glad to note

the commission doss not as vet inteund to Inciude Articie 2 i the Final
drafe. Tn ay opinfon the isauance of such certificates for any grant
or lean to the corporvation which would drew an Interest could be

abused because it provides a loop~hole fer the distribution of proper~
ties or income.

1 have diffi{culiy in undevstanding whv there is a
comblmation of charicable foundatian@ and fovndatilons with redeemable
membership, Of course [ understand there may be certain clubs,
social clubs and oiherwise, 1n which membership would be transferable
and have value but (& has nothing te do with charitable foundations
whers memberships could not be made redeemeble. Onee the duss are
paid it aheuld bevome [rrewveably fhe property of the chariiable
foundations. It ®may be advizable bo handle charitable Foundatiens in
a gepuarate article, ageparately and independently of mewberahip
non-profit corporatisnsg where the memborghipe are redeemable ot
whers mesbers wmay be eatitled o distribution in liquidation,
Certainly sectiom 55%4 would not be applicsble to a charitabls

Page I04:

foundation wirich expressiy muat
he distributed to the members,
bw stating In ssctlon 3550 that

provide thar the assets will aot
Probdbly this could be remedied
ar in the title of Article 5 that

this is limited to certaln tvpe of noneprofit corporations. 1§
appreciate that Article 6 12 on chavitable "properey’ but 1
belteve Lt should apnly ro charitabls corporations irregpective

of whether the proverty ta =z chatitsble trust or not. In other
words I oam act in favor of any charitable non~profit corperation in
any way relmbursing or diastributing to any members any vart of

the agsets, whether 1t iy a chavitable property or not,
Page 270: 1§ am wery much ln Favor of aupervision by the attorney
general’s offilce. 1 wish that some way it could be cedifled

that the attorney peneral’a office should provide a less complex
methed of superviaion, U“BEt'SIlV of vaurt*ﬁg onn the part of amall
charitable foundations. These reperts :and the multiplication

of them hecome so burdessome that { am advising many small non-
profit charitable foundations ia my office to dissolve and hand
thedr funds over to some large pubifc Foundatien.

Darivative Actions:” 1 do not
believe that members of a charicablz foundation or a charitsble
noft-profit corporation should be sntitisd to "derivative" action.
This will be preper in avn-profilt corpovations where the members
have such finapclal luterest in the noti~profit corperation that
they would be entitlad Lo some tzturn of thelr investmeac or

Page 27%t, chapter 3, "Membere'



capital, bei 1t cerraimiy should noo be atlowed for 2 pen-profir
gorporation for charitable purposss. From my experience non-profit
narporations hand_igg charitable brusts usually rely on volunteers
an membera whose membership ig oot transterable and whose duese ov
vontribution ars nob refurnable, Iz such foundations chere is
alwaye a group which dicagrees with the msjordity and auch contre-
yersy sometimes fakes on gulite scrimenisus character. In such a
cage the particular volunteere who do net agree with the nbiects of
the majority of the members of the uorporation simply could remsign
and joln another non-profic corporvation more te thedr liking but
they should not be allowed to stars a "derivative" action. From
what would such right =f action Yderive™ whezn the members have no
financial {ateresi whatevar in the funde of the foundation.
Furthersiors other sectiong of your draft provide for the attorney
genernl to commencs dctlon egdinst aay non-profi¢ corporation havin
&4 charitable truse ot fund and 1t would he sufflcient if a member
slmﬁly complained and let the attorney generai atart such action.
Dther provisiong of your drafi provide for actiens against director
and officers wio wishandle fupdy etc. sand those actions sheuld
Che auifficient. The mere {act that a judge cap require a cost bend
up to $50,000 from the plaintlff would not suffice and would not
protect the small charltabie Foundation from disturbling itas activi-
tles or From gracticsl bankruptey in casze of auch licigetion., 1
~am against derdvative aciisp unless 1t 1z fimited ko such non-
profit corporatlons whersin the membercs are permitted to have
financial {nterest in the funds of the non-profii corporatbion.

Page 286: 1 am positive.ly agalnsk Filon 5521 where a new board
can delete the name snd addrzss of ipltial director from the
articles of Incorporation. That poor Inftial director may have
bren the suul and the foundsr of the whole ovganization. In my

experience jesalousy betwsen valuntesrs rumning such foundations

is fraquently such chat if some successcr was advised that It can
be done, 1t would result in continuous amendments of the articles
of Incerporabivo Lo remove vrevioua directors’ names and thls
proviaion serves no purpose wbatever. IF tne corpordtion was
incorpordted by “dummles' there is no rszascn to remeve thelr names
and substifuts othery., The choice was caken when the original
articles wers Filed and should remaln a8 i3.

I wag alwaye agalust the srovision of “"Hestatement of A
page 291, 297}, There is no rsason o asdopt fb. T
nrnvislcnﬁ mads {uor amsadment of articles whenever ne
there iz absclutely no resson whatever why this should b
restated artlele of lncorneraiden. The proviasion for amendments
permite filing the amended avticiesa of dncerporation in toto.
Jusi becanse such provision wea in the general corporation law
does not 3usiify that this peivilepe abould he granted to non-
profit bnrpuratkans

b 4

On paga 462, vou again mentise “uffidavie," {n ssction 14383, My
pravious comment dpplies,

Papge &8Z: T do net heliewe thaf son-proflc corperations should
be ailowed converasion 0o 4 business corporatiocn. [t is truc

g

5



thae charitasblie non-prefit rcorperstisne cannot do it, but I do
act thinl that any one of them should he alilowsd to do i,
Thay should re-incorporats,

On page 483, sectien 14807, naturally there wight be seme dissenting
gshare~holdary eatitled to have theit dissenting shares repurchased.
But T do not understacd why that should oor be limitad again to
certaln typea of non-~profit covperations so that 1t would not give
the idea to some non-profit corporatlons for charitable purposes
that diawenting sembers would be entitled to any consideratlion or
reimbursement.

In general, I am in agreement of 3 geparate provision for
non=profit corpovations azo that no reference 1ls necessary to the
general corporacion laws, and pleass understand I appreciate your
efforts and I am aubmitting these comments so as to show that 1
read the draft, o
3incerely youts, e
i ;;:? !H,/;g
- o
"",,,., E.."f’f ,} ;-%} ’ V% {/6’5/{,{‘
. GRORGE J AMITE

GBW: o

e
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Re: - Tentative Recommendaticn Relating to Non-Brofit

Corporation Law ("Recommendation")

Dear Mr. DeMoully:

I wiash to thank you for 3upplying me with a copy of the

Recommendation referred ko above,

At the same time,

T wish to

apcloglze for not having responded prior to September 15, 1376.

As 1 indicated in my letter of June 24,

I am not

genaerally knowledgeable of the existlng General Non-profit

corporation law with une minosr exception: I have dealt with

the law relating to the duty owed by directors of a non-profit

corporation holding assets on charitable trugt; while 1 have

perused the asntire Recommendation, my comments will be restricted

to this relatively limited area.

- © My examination of the Recommendation does reveal an ambi-

guity of éonside:able proportions; amd, in my opinion, this

ambiguity is one which exiats in the present Califorhia law.



Mr. Jonpn #. OeMonlly
September 29, 1975
Page Two

The gpecific guestion which I believe {3 not adeguately
angswered in the Recommendaticn is: Ig a director of a California
non-profit corporation holding assets on a charitable trust sub-
ject to the dutles of trustses prescribed in Division 3, Part 4,
Title B of *he Californis Civil Code (CC §42215-2290.12)7 At
this point, vou are nc doubt thinking that, in fact, this gques-
tion has been expressly confronted and disposed of by the
Recommendation in the RBackground (pp. 19-20) and in proposed
Corp. Code §55360 (and the comment thersto}l. However, proposed

Corp. Code §5580 1s based upon the case of Lynch v, John M.

Redfield Foundation (187} C.4,34 293, and an axamination of

that case and of the authority relied upon therein reveals the
amblgulty with which T am concerned.

The holding of Redfield is simply that a director of a chari~
tabhle corporation 1s bound by the prudent-investor rule codified
in CC §2281: the case iz guizt on the guestion of whether cther
of the Civil Code trust provisions also apply to directors of a
charitable corporation. In fact, there is language in Redfield which
might be construed to mean that all of the Civil Code provisiocns
apply to such directors., 'The language to which I am referring is

found i Redfleld on Page 298:



Mr. John H. DeMoully
Suptember 29, 1378
Page Threa

"From the standpocint of sound legal prac-
tice the only technigque to be smployed by

a charitable corporation in California in
the performance of their duties la that of
compilance of strict trust principles.

It sheould be noted that, while directors

of charitable corporations are exempt from
personal iliability for the debts, liabili-
ties or cobligations of the corporacion,
they are not immune from personal liability
for their own fraud, bad faith, negligent
acts or other breaches of duty. (26 50.
Cal. L. Rev. BQ¢, 35, cited in EHolt wv.
College of Ostecpathic Phvaicians & Surgeons,
supra, 61 Cal. 2nd at p. 7571.)1.° (Bmphasis
mine}.

It seams gueer bto me that the court in Redfield should cite
Holt for the proposition that strict trust principles be applied
to directors of charitablie corporatiens, for there is consider-
able language in Helt +o the effect that there are different
leqai duties owed by the director of a charitable corporation
and by the trustse of a charitable trust (which trustee is
undoubtedly bound by all of the Civil Code trust provisilons}:

"It ig true that trustees of a charitable
corporation do not have all the attributes
of a trustee of a charitable trust., They
de not hold lsgal title to corporate pro-
perty (See Corp. Code 510206, Subd. {(d)}
and they are not individualliy liable for
corporate liabilitien {Corp. Code, §9504).
The individual trustees in either case,
however, are the ones solesly responsibls
for administering the trust assets (Corp.
Code, §$102CG5), and in both cases thay are
fiduclaries 1in performing their trust
duties." Holt, supra, at p. 7536,



Mr. John H. DeMouily
September 29, 197¢
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One area in which this ambiguity is manifested is the ares
of interested transactions, i.e.., transactions between a charitable
corporation and cone of its directors. Under present law, a director
of a charitable corporation is bound by the provisions of Corp.
Code §820 through the incorperating provisions of Corp. Code
§29002; howevar, iz such a director also bound by the strict provi-
sions of CC §82230 and 22357 ‘This questicﬁ has not been resclved
by the casesz; nor doas the Recommendation appear to resolva 1it,
Under the Recommendation, the direcitsr ¢f a non-profit c¢orporaticn
ia bound by the provisicns of propossed Corp. Code §3371; but, is
the director of a charitable non-profit corporation also bound by
the provisions of CC §8§2230 and 223157

It appears from certain portions of the Recomnendaticon
{that portion of the Background cited above and the comment o
proposed Corp. Code §5560} that the Law Revision Commission iz pro-
posing application of the same fiduciary standards to directors of
business corporations and to directors of non-profit (including
charitable) corperaticns {with, of course, the one exceptlon that
directors of charitable corporaticnhs are also bound Ly the provi-
sions of ¢C §2261). I applaud this approach., However, to make 1t
olear that thisg is what is intended, I recommend that the Recom~
mendation explicitly deal with the other Civil Code trust prowviazions

which conflict with the duties of corporate directors in genersl.
o



My, John B. DeMoully
September 27, 127&
Fage #Five

Please do not hesitate to contact me if you should have
any guestions about my comments.

Kindesgt regards,

Jeffery ¥. Speich

JHS:cad
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Califcrﬁia Law Revision Commission
Stanford Law Schonl
Stanford, ca 24345

Attention: Mr. John H. DeMoullw
Executive Becretary

Dear Mr. DeMoullv:

I have re=ad all of Part I of the Tentative Recom-
mendation Relating o Nonprofit Csrpovation Law and those
portions of Part Il that rslate to charitable corporations.

I am favorably impressed with the format, the substance and
the wording emploved.

In working on claimz £or property tax exemption we
are vconstantiy required ts remind general practltioners of
the difference between nonprofit corporations and those
organlzed for charltabies purposes. The draft maken the
distinction most ¢lear. I would suggest, however, that
charitable corporations be reculred to have a statement of
purposes in thelr articles {Section 5250). Thiz would not
cnly be nelpful to the officers in charge of corporate
affairs, and to potential deonors but also to taxing agencies
that rely on the contents of the articles in deciding
initial eligibiiity. I beliswve the Sec. 5250 comment refer-
ence to other sections of the proposed code relating to
charitable corporaticns will be of great assistance and
would be worthwhile 1if used in other codes.

1. Page 18, last paragraph indilcates that
it is the prarctice of somemaprofit
corporations -~ particularly charitable
corporations -- to have more than one indepen-
dent board of directors. In 13 yvears of
working with such corporationg T have
never sanoounterad onz with multiple boards
of dlrectors.
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Californlas Law Reviasion Commission

-3 September 2%, 1978

Page 29 -~ I do not belisve redemption
of membarshircs should be allowed by
charitable corporations. I don't
belisve a regqulrement that such re-
demptions are allowable if not made
purzuant teo a plan te distribute gailns,
profits or dividends will provide the
protection hoped for.

Table of contents omits Section 35860,

Bectlons B772 and &7731 appear to be
gomewhat in conflict. Assets donated

to a charitable corporaticn should not
be subject to return on dissolution or
otherwise. 3Second sentence to footnote
section 6773 meems toc indicate that
aecticon 5772 may apely in some instances.

These commentsg are obvisusly brief but the thorcugh-

nega of the recommendaticns leaves little to Bay other than
to verbally applaud your sfforts.

JID:rl

Very truly yours,

m__ i;f'
] 3
:"{.‘_ 'J'L_J"Léfsi-«i_fcyx

et
4 J. Delaney
Agsistant Thigf Counsel
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CacH J. Mark, Vice Presaant

John B, Otin, Tsadurer

Rlcharg B. M, Exscutive (Hractx

September 29, 19?6

AEPLY TO:

State of California

Californlia law Revision Commission
Stanford Law School

Stanford, CA 94305

Attn: John H. DeMoully, Executive Secrestary

Re: Tentative Recommendation Relating to Ronprofit
Corporation Law

Gentlemen:

Pursuant to your request I have raviewed the above
referanced report and have the following comments:

This office has been involwed in preparing Artlicles
of Incorporation for nonprofit organizations cn at
least pix different occasiona. The problzms raised
in your report with respect to the lack of continuity
of the general corporate law provisions and the
nonprofit provisions have caused many hotrs of
wagted time in develcplng articles of incorporation.

There 1s no guestlon that a comprehensive nonprofit
corporation law will be extremely helpful to lawyers
working with this type of crganization., The simpli-~
fled method for formation of a nonprofit corporation
is a necesaary regquirement consldering the essential
differences between a profii making and nonprofit
corporation,

The provisions setting forth corporate powers will
help clarify a confusing area of the law with red-
pect to the purposes of the corporation and the
method of disposal of assets after disgsolution,

The provislons with respect to the directors and the
numbber and term and salection of directors i3 clear
and concige and ie cognizant of the problems of small
nonprofit corporations and will help it become
feasible for smaller organizations to develop non-
profit corporations,

=pontlinued~



Stanford Law Revision Committee
Sagtembeyr 29, 1575
Page Two :

In conclusion, having reviewed the major provisions
of the nonprofit corporation law, I wholeheartedly
concur with the concept and recommend that the two
parts, part I - New Divisilon 2: Nonprofit Corporation
Law and part II - Proposed Legislation, New Division
4: bDivisione Applicable to Corporations, generally

be recommended by your commiszsion.

Ver%;ﬁ}uly YOULE ,
N '
Ao f

Iawrence H. Kay
Counsgel

LER/ b

co: Thomas Htanton



Exhibit XXXV

Memorandum 7hH-H3 LAW OFFICES

J. J. BRANDLIN
HAY E. McALLISTER
WLLIAM 8. ARNOLD

JOHN 3. BRANDLIN, JR.

IOHN O, CRALG
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213) ARG

£ 477- A28
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BOOC NEWPCRT CENTER DRIVE
NEWPORT SEACH, CALIFORNIA 22840

September 27, 1878 (714} B40-50H8

California Law Revision Commisgion
Stanford Law School
Stanford, California 94305

Re : Proposed Non Profit Corporation Law
Gentlemen :'

In reviewing the proposed changes to the Non Profit Corporation
Law it came to our attenton that an important provision of Section
9501 has not been included In Section 5230 relating to the powers
of a non profit corperation,

That provision is subsection (g} which reads as follows :

" Pay the reasonable value of gservices rendered in this
gtate to the nonprofit corporation before Janusry i, 1975,
and hot previously pald , by any person who performed
such services on a full time basig under the direction of
a religious organization in connection with the religious
tenets of the organization, Such person shall have relied
solely on the religlous organization for his or her finan-
cizl support for a minimum of {ive years., A payment
shall not be made if such person or religious crganization
waives the payment or receipt of compensation for such
serviceg in wriling., Payment may be made to such re-
ligious organization to relmburse it for maintenance of
any person who rendered stich services and to assist it
in providing future support and maintenance ; however,
peyment shall not be made from any funds or aaseis
acquired with funds donated by or traceable to gifts

made to the nonprofit corporation by any person, or -
ganizaetion , or governmental agency other than the
members , immediate families of members and affiii-
ated religious organizations of the religious organization
under whose directions the services were performed. "



California Law Revision Cocmmission
September 27, 1878
Page Two

Subaecticon (g) was added in 1274, This provigion was passed unani-
mously inboth the Asgembly and Senate andis necessary for the pro-
tection of persons who have given of their services {n ithe past and
whoee future support ig dubious under pregent case law,

This mosat proper provigion should be included as a power of a non-
profit corporation which weould not otherwise be covered by statu-
atory or case law , ag it i3 merely the contihuation of the unani-
mously adopted rule in California. Accordingly, we urge that it be
inciuded in Section 5230 of the proposed legislation.

Yours very truly,

Vs
P

L4777, Brandin

JIB:vl
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GEORGE R. WALRER
GESRGE L SCHROEDER caplLes Law
G.GEAVAISE DAwIE T e Tao u
SECRAL W. BRENMER, J73. CANMEL, CALIEGRNIA

. MICHEAL McOLURE
THOMAS P DOHMNEM

September 28, 1976

John H. DeMoully

Executive Secretary

CALIFORNIA LAW REVISION CCMMISSION
tanford Law School

Btanford, Calif. 54305

RE: Consultant Repocrt on Tentative Recommendation
Dear John:

As I indicated to you and Nat, I have gotten behind in dictating
the notes that I made to the Review of the tentative recommendation
and I am forwarding the material in two pieces, the enclosed
material relating to the initial discussion and the first half

or 8o of the law. I will be forwarding the remaining material
later this week or early next week. I hope that it does not unduly
inconvenience you.

I would be very pleased to discuss it with you at your offices or
by phone prior to the October meeting of the Commission, the agenda
for which I just recently receiwved.

Very truly yours,

Y

'G. Geryaise Davis IIT

3:dm
ancl.: Congultantis Comments



CONSULTANT'S COMMENTI ON LAW REVISION
TENTATIVE RECOMMENDATION CONCERNING

NON-PROFIT CORPORATION LAW

GENERAL COMMENTS CONCERNING RECOMMENDATIONS

As a general comment, I believe that the Commission has
successfully achieved 1ts desire +to simplify the non-profit
corporation statute and to fili in the many new, needed
provisions in what was an incomplete and hovelessly obsolete law.
I am also humbled at the reierence to me as your consultant in
the intreduection since 1 realize that the wﬁrk w#as doene by your
staff and that all I have really done is comment from place to
place on areas in which I felt things were needed or in which
improvements might be made. The remaining comments of this first
section relate to your introductory material which describes the
proposed legislation, and 1 have silmply referred to the

introduction by its page numbers.

COMMENTS CN BACKGROUND MATERIAL, BY REFERENCE TO PAGE NUMBERS

Page 8. The reference at the end of the page toc breaking up
of the sections of the business corporaticn law is important, and
although I know you do not want to twist anyvone's taii, the point
should be made even wmore stronaly.

Page 9. The last major point on the page concerning the
all-encompassing provisions shouold cenphasize even more stfonqu
that the basic theory of the non-profit corporation law is a
deliberate design aimed at allowing nearly anything to be done

under the form of a non-profit corporation, wunless it is



gpecificaily modified or prohibited by the Articles or By-Laws,
or 1f oprohibited by law. We nes2d to maks the point that the
Commission had the alternative of establishing a whole serles of
diEferent types o0f non-profit corporations with restrictive
provisions relating to each, the pattern vaguely followed in the
past; or 1t had rhe choice of desiuning a basic organizational
statute with governing provisions applicable to everything with
only a few restrictive provisions inserted as to various classes,
I do not believe that this materia makes that pelint strongly
encugh. It shculd ewmphasize a concerted effort on the part of
the Commission to eliminate separate sehs of non-profit
corporation laws for different types, such as we now have.

Page 10. I would like to see the comments specifically
state, not onlv as vou now de, that the Commission propeses no
changes in the tax laws, corporate securities laws or laws
geverning charitable trusts, bubt more gpecifically that you have
cpted to accept these laws as they are, notwithstanding the [Fact
that some changes need to be made. 1T believe it imperative for
you to state that the Commission is aware of the need for someone
te reconsider the c¢razy quilt of the present tax laws, and
perhaps to examine the scheme of regulation of securities for
non-profit corperations and Yrhe requlation by the Attorney
General. However, the Commissian was not assigned thisz  job  and
therefore prepared the law on the premize that if it was dJgeneral
enough it would work with subseguent changes in these other
areas. In other words, make the {lat statement that because you

accepted the other laws as they are, does nobt necessarily mean



il

the Commlssicon agirzed with  them nor  that  they should rnot  G4e
gstudied. If you do aot do rhese things someone i3 bound ko point
ocut that the Commissicrn Pailed vc consider certain tax aspecks of
things and sihould have recommended changes in the tax laws.

Page 13. In t+he center of this page is a statement
concerning recognition of practlces of charitable and non-profit
corporations to engage in business activities in supporf of their
purposes. 1 think you should make clear here that the broadening
of corporate powers teo engage in business was not  intended to
affect the tax laws which may or may not tax such activities,

depending upon where they fall within the tax laws. boint out

that the taxability of such business acitivity is a separate and

v
1]

unrelated tax guestion net dealt with re,

e

A

Page 18. On  Item {1} on thizs page, and subseguently with
respect to the particular gecrions, I find, upon reflection, that
1 cannot agree with *the deciszion we made permitting only the
directors o call meetings of the alrectors. This is contrary to
the aqeneral practice throughout® the United' States as to business
corporations, amd because 0f the broadening of the statute we
have done, I think it iz unnecessarily restrictive and
counterproductive o insist that the meetings be called by
directors, Most charitable corporations in Fact, have an
executive director or president who actually runs the business,
whe should, at lieast, thave ‘the authority to call a board of

directors meeting, Furthermore, ocne ol the problems often is

that the directors wcannoct be rounded up readily so that an

-t

officer has to call a meering in order to det more directors.

o



urge that this section be rgconsiﬁered carefully because I think
it is a mistake nor to coaform it to the business corporation
law, At a minimum the president, or the vice pregident if the
president is absent, should have the authority to call the board
into session.

Page 54. 1In the matter of ceurt approval of distribution of
charitable assets wnere there is & question of _where assets
should go, I feel, upon reflection, that it is important the
Commission seriocusly consider nyerritling the veterans'
Industries, Inc. case. This case holds, as 1 understand it, that
one supericr court judae has the right to make the decision and
that neither the board of directors nor the Atterney General has
that final authority. 1 de nobt believe one superior court Judge
should have that authority, when the board of directors and the
A.G. both can agree upen a matbter, even if third partlies oblect
as they did in that case. Perhaps tiis can be discussed at the
next meeting. This comment has reference, I believe to §6773.
In short, [ would urge that you statutorily overrule the
Veterans' Industries case when it c¢omes to third party obJections
where the board of directors and the A.G. are in agreement.

Page 56. I do nobt belleve I understand the intent of 56740
and its restriction to procesedinge initiated by members holding a
majority of the veoting power. 7o me this does not make sense as

written.,



Page 63. I continue to ra2spectiully disagree with the
Commizsion on the decision that fthe npnon-probit  corporation  hea
required to file a statrement of cfficers sonly once every five
years, The problem with a2 non-profit  =orporation is that the
cfficers and directors tead bto chande far more rapidly then they
do for bwsiness corporaticnz, Furchermore, I cannot agree that
administrative duties 1like thiz are performed by volunteers
without compensation and that therefore people dealing with the
corporation should not have adeqguate information., I personally
have spent hours trying o get accurate informaticon about
ncn—érgfit gorporaticons that [ represent as a legal counsel, only
to find that the only infermation anyvone hag as to who  the
carrent officers are is on the last report filed with someone.
In Eact it is only the reguest fgr thls report fhat generates
activity which <causes people to determine who the officers are,
which is constructive internally as well as to third parties, 1t
is not a sericus burden, the cost is verv little, and the benefit
to the general publilic 17 substantial. You could even waive the
filing fee if you are concerned about cost.

Page 69. I see no reason to continge the anachronistic

provisions for the corgovation sole, presently found in ots

Fi

corporations codss §51000G6-1¢G615. This can  be ccomplished

I

simply by the preovisions of our new law allowing one person to
serve ag the sole director of the corporarion. I dc not think
you would get any particular opposition Erom the church either,
ag long as some ‘transiticnal provision <Could be made mereiy

reguiring them to elect tc¢ come under fhe new law.



Page 70. I don®t understand why a special law has to bhe
considered for SPCAs since the noen-profit corporation law quite
adequately covers ifb. As far as I can tekl from reading the
sections, the new non-profit corporation law permits them o do
everything they have always wanted to do and presently do.

in the event that you do continue the SPCA and other special
sections I would suggest that all the sections on special
corporations should be Indexed and cross referenced by a special
section in Part 2 of the statute telling where they went so that
inexperienced persons can find them by references that pop up in
the non-profit corporation law. 1In other_words, if agriculturszl
cooperatives are found somewhers else, or the SPCA are eslsewhers,
one sgection of c¢ross references should be_included in the basic
statute so that they will show ap in the non-prefit cerporation
index when ©pecple leck for them. Similar provisions are now
placed in the Internal Revenue {ode which, while exasperating at
the time, are very helpfial since otherwise one has no reference
in the law and does not know where to look.

Page 7l. I Delisve that the {filing fee for Articles at
$15.00 is unrealisticalliy low, and that it should be raised to at
least $25,00, and & =similar provision made with that of the
business corporaticns whereby for bthat price ther filing party
receives three free csrtified copies, This has simﬁlified
writing of checks and determination of Fiiing fees, and I suspect
has resulted in fewer Articles being returned for the wrong

ider this r=zlation to the bhusiness

i

filing femss, Please con

corporation filing fee 43 a seriouz and important suggestion,
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gince ir would alsc  make digasr filing fee murs
palatable.

GENERAL ORGANIZATION - QRANGE DFAGES

I beiieve, on re-thinking soms =f the idzas on organization,
tneluding one suggested in David mitrchell’s letter, that a move

of the corporate finance sections might be leogical, as well as

some other changes, ! would azlso  suggast  that the naine of
Chapter Z be changed to "aArticles and By-Laws”. Realizing that

it 1ls a wmonumental task o reaugmber some of your proposed

sections, I do think that you could loglically divide things into

R

the following order under which the first Ffour relate to
organization and directors, ths next 3ix relate to the members,
and the last seven relats to funcrional changes and finance, 1
would order them as follows:

Chapter 1. BHERAL PRCGVIZIOHNS

Chapter 2. ARTICLESZ ARD BYLAWS

Chapter 3. AMENDING ARTICLES

Chapter 4. DTRECTORS

[ #3]

Chaprer 5. MEMBERS
Chapter f. MEMBERSHIP MEETINGS

Chapter 7, VOGTING OF MEMBERSHIPS

"

hapter 8., RIGHTSE OF INSPECTION

§

(]

hapter 9. HEMBERS' DERIVATIVE AUTIONS

A

Chaptrer 1. RECORDS
Chapter 11. TORPORATE FINANODE
Chapter 12. SALE COF ABSETS

Chaptar 13, MERGERS



Chapter 14. DIVISiOW
Chapter 15. DISSGLGTION
Chapter 16. RESERVED

COMMENTS ON SPECIFIC SECTIONS

The foilowing compents refer o the section which commences
the paragraph:

§ 5126, Should not this d¢Einltion include a reference to
"Plan of Division" under 6211, a - "Plan of Conversion" uander 14802
and maybe to "agreements of Merger or Consolidation® under §6111
and §6113.

§ 5128, Should oot thig Hdefinition includereferences to

pboards of trustees, impliedlv authorized by §5250 and §5251.

§ 5130, T would insert the words "which iz" between the

words "state" and "other" on the second line of this definition,

§ 513z, I continue to belleve ‘that reference to bylaws as
including articles is a logical inconaslstency. This definition
ise confusing and incensistent with §5260 on adoption, since by
this definition under §5260 the same procedure for adopting
bylaws can be used for adopting articles, I believe §5261 and
§5268 make clear what vou Intend by this definition and does not
create the confusion that the definition does,

§ 5156, Would fhiz section not alse include a newly
converted §14802 organization?

§ 5164, I wonder how you reconcile this definition when by
subseguent provisicns you have eliminated the requirement that
the president and the secretary canncebt be the same, as under the

old corporation law. It seems o me rthat in  this event the



then the same
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certifirate definttion hecomes

i

person signs twlcos.  Mhat s net logical o me,

5 5174, I would raise the same wuesiion that I did under the

preceding gegtion.

§ SlBOEa}EE[. I guestion, under this law and the generali
corparation law the wvalldity of a declaration under penalty of
seriury outside the State of Talifornia. #y understanding of the
constitutional difficulty is rhat if the zct or c¢rime occurs
cutside the State the State of California would have no basis for
prosecutien of the party ewen if they were a Caglifornia resident.

Chapter 2. I would chauge tho tiéle ro "Organizaticn,
Articles and Bylaws” or simply "Articlas and Bylaws",

§ 5211{d}. it appears ko me under this sechion that there
are no provisions to protect the rights, preperty and otherwise,
of dissenting association members upon inccerperation, We have

dissenting members in  other

i

carefully provided for the righis o
instances, but here where a person owns an  interest in an
association his interest may be draggsd into the corperation
withiout hia congent, and undar gubsecticn  (dY  all you have
provided is that they need not bs & member Lf they dissent. We
have not provided what thappens Yo dis property rights in the
assoclation's property, and whether or not he s to b
compensated. He should h3ve some rights beyoad cbjection.

§ 5221. [ do nof believe we have defined "persons” in  this

e ———

gtatute, while other codes include rcorporations  and  other

v

[

entities as persons. ‘This does aot  apgsar  to be  appropriat

here, 1% raise

=

3

the quesiion of whather o not a corpnraticn

L T



could be a directeor since it i3 legallvy a persgon. Pernaps this

13

can be sclved by adding reference to the requirement that the
articles he executed pv "one or more aatural persons”,

§ 5232{a}. It appears to me that we have not made clear who
may assert this right -~ anvone, or merely interested parties, or
how the court is to dééermine.who hag standing to sue under this
code sectlon. 1 would suggest we couid make thiszs clear 1f we
extend the priaciple of tne Holt case from directors to "any
interested party” or some other language setfié% up sﬁme sort of
basis for tﬁe court determining who has standing Lc sue. As
written, it leaves me with thz impression that the directors and
the A.3. are the only ones who nave authority, whereas 1 think
members of an organization set up for chariteble purposes should
have thiz right ro lbriny zuch an action, I believe this is a
critical gquegtion that has not been addressed by ‘the Commission
uniess 1 have missed the other limitations on this, in which case
there should be a cross reference.

§ 5235, I do net  understand  why the requirement that a

member must be respeonsible only If he receives a prohibited
distribution “"witn knowledqge of facts™, This is not a criminal
act sc notice iz not necessarvy, bthe law assuming that all partles

have knowledde of civil statuotes,

§ 52590. I think we nsed here a cross reference to §5311
gpecifying informaticn on the number of directors. Merely

reading 55250 does not  answer the guesion of the number of
persons who can  serve a3 ialtial dlrectors, aven though

subparagrach (d) refers to aons ar more,

-1



$ 5250. I would suggest changing the titls to "adoption and

amendment of Bylaws".

§ 3267(b). I would sugqgest some constituticnal difficulties
with tiis section since I do aob believe that the California
courts would have authority unless the reguest was made by a
member who was eilther a <California resident or who- had some
contact with California. - Otherwise, vyou have *the situation in
which a member in New York might bring suit in Califernia against
a Texas nen-profit corporation citing this sectilon. Application
of that section in such a case, would, as far as I am concerned,

be an unconstitutional assertion of California's jurisdiction.

€ 5268, I would like to see incluslion in  tne comment the
idea that a corporation may still have a third level of rules --

membership vrules that relatre ro particualar activities, such as

rules, or other rules which do not

pet

house rules, swimming poc
rize bto the level of charters or conshitutions. Az a practical
marter most organirzations do, and the guestion always rises as to

whether such rulcs are in  effect bylaws. I know we had a

41

considerable discuszion of tiais but I do aot recall how it was

i

solved and I do not think this section s8clives it as written.

CHAPTER 1

In my comment to §5230 I perhaps did not make clear

4
&

bk
.

§ 53

E

that as T understand our stature the articles can name a small
number of initial directors, bubt al=zo set a larger number, This
allows gquick inceroration and vet no harm to anveone else. Both

this sectien and §52%0, or fthe nobas therebto, should make ciear

i

our intent to du so. Ia such case the articles would state, for



exanpls, "rhe initial divecrors are ¥, ¥ and £, but bthe number of

i

directors  to sServe Uniess chanagaed by fhe Bylaws is 11", In tnis
way the corporastion can be caeb up promprtly amd  othsr directars
appolinted later.

§ 5315, As vou kaow thiz section relates to the digcussion 1

]

had with the Commizzion amd a gection which I never gob arcumd to
drafting because I found seome difticulties in drafting it.
Pernaps we could go from the fine provisions here to a further
provigicon stating that if one group is designated as the
*manaqging board of directers®, that it is generaliy responsible
o the public and the other Deoards ot directors are responsible
only for Che specific area which s parr of their designated
board. For examgle, the itvestment board, or the membership
sglicitation board, These gecple then would by statuts not  have

Junnral  responsbility or liakiliry to the public for the conduct

of rhe corperation, put only as ko the area that was assigned to
rtoem. This would not aftect much change in 55315 but I think

would improve it and make some clear answers  to guestions  that
have never been answeired hefore.

§ 53323, The term "unsounc wind" ssems ambiguous to me, and I
helieve notwithstanding the use of the language in the business

corperation law it would ke Bbetrer  ro change  the word o

wall as
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“incompetent®, wihich includas  phvsical

mental,

£
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biguous in
of one is enough for the guit. Deoezr’t this section really mean
10% of rhe members in general, unless elected by classes, and in
such case then 104 of each class, In any event, it 13 not «lear
to me when I read it what is wmeant oy if,

§ 5331. As I commented previously, 1 think the president

shouid be able fo call a zoard mezting, and 2ven the écéing vice
president in absence of the president should have this authority.

I recognize that under $5230 bylaws can provide otharwise, bu®
thiz iz an unnecessary bylaw ana I can Fee any reason, as

commented earlier, why bhe principal operating officer should not

of directors to a meeting,

—
~t
43
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have the avpthority to

§ 533%. Fellowiag this section © think it would be adwisable

to stars specifically thab directors may nolb vote by proxy but
musy be present, exgeob a3 provided in §5334. I think
corponration law generaily has always held that directors cannot
vobe by proxy but it would be easy te include it somewhere in cone
af rhese two of thres sections.

5 3363(a). With respsest to the resignation of officers, 1

think the language of khis should ke exactly the same as  §5324
for oonsistency, including adding subparangranh (a) on 30 days as
4 separate paragranh and making paragraph (&) subgsection (o).

§  D3gH., Doex this section mean that a corporation may pay

Lt
i
ut

for insurance covering damages as well as expenzes, as it cppe
Yoy Most of rpese  statutes on o indempicy are aimed ar

compensating for expenses, ot nst payving the damages.  We snoulas



be cerbtain what we mean hara,

CHAPTER 4

§ 5420 et seqg. The £irsc comment should 2learly indicare
that this article dJdees not purport  t*o  pass  on oorporate

securities wmattrers nor o changs exlsting law such as it is as to

=

securities, i.e. the Silver #Hills c¢ase or the corporate
securities sratutes. This iz egpecially so since many of these

rules offend the present law and rules on non-profit corpeorations
subject to corporate securitizs laws. This ties to my earlier
comment to the effect that we shoald make the point again that we
are not passing upen the wisdom of axisting law as to securities
requlation, only providing for ths organizational rules, and chat
someone else may wish te Jock at the corporatre szecurities laws as
they exist now,

§ 5422{c}. I do not undersfand wnat  public policy is

offended by permitting such rademption, egpecialily if You
included a provision refereacing it *o not paying out things to
membkers that would make the company insolvent.

5433, The informarion in the parentheses in the center of

2]

the section seems redundant sinoce 55432 gays the same thing.

5 5441, Either herz or in §%511 the statute should make
- ’
clear that, even in case of terwminaticon of Fforfesiture, netice is
required even 1if ne hearing iz, T realize the comments state

this but the code section in §9441) tesaves the lnpression kthat not

t

evaen nobtice i3 reguired.



§ 5450(c} and & 54%4. T do paot undersrand what a "allotment

of rights™ is and think ir should be omitted since this type of
thing is not apprepriate o non-profle corporavicons, 1 think an

allotment of righes is liks ¢ stoTk riaght, which doesa not exist

under our law.

CHAPTER 3%

(¥
[

§ 5520 20, I ses no narm in including this in the

[

-

L3

final proposed law as lonug as wou note, as you deo, that 1t does
nct  appear to be limited under Californis law now, bub that you
wanf to maxe olear it can bhe done. it does seam to me, howaver,
that §59%25% is inconsistent with §5422Z{c} in oolicy at least, I
would stiil omit §5422(ct.

§ 5528, I do nob uncerstand  the necessity of filing in

Cailifornia. Thetre in Aot h i in the articles about
capitalization sc I se¢e oo need for such a filing, which simply
makes unnecessary f£ilings. This has application in business
corporation laws but not in non-profit corgoration laws.

ngse o rhe comment, [ thiak you

o

§ 5550, Even with the reiar

wh

ghould specifically voross reference o §5532 on debt generally.

i

5F, I think it i3 o ®istaks to omit  the old provision

T
L

55

abmut making payments to sehble disputes with menpers sech as the
old corporatien taw had. This appiles to bhe guy who is  raising
nell because he does nob like sowme things being done, and the
corporation should have 2 chanoe o buy nim our as long as  a
creditor iz not  harmed by it, even thouah it may make if more
difficult to make pevmenrs Jenzraity. The old iaw.waa used in a

aumper of instances and  prevented long Livigation that would

o



otherwise have insued.

§ 5562({ci. I know this parter was discussed by the

Compission on a number of occasions, but @ ostill  think this  ia
pootr  language as  tu the dubty of a director. Even thoagh the

&

[t

[

comment discusse t, it is dangerous because many people do not

read the com

o
B
ht

rs and  there should be further language in
subsection {¢j that says ‘“provided that the gervices of the
institutional trustee are monitored from time o time by the
bopard”., The comment relates only o the duty of care in
s=lecting the trustee, whersas the trustse might well have left
for Mexico afrer selsction, and after & onumber of vears of

service, I this case I cannct believe that the board would be

=
6]
2]

insulated from lispility

I do gpet know what Yoonducting private schocl

L
(923
W
~
o
L

instryction® meang. 'fhis could be & serizus problem because the
implication is that yvou have bto offer Ffull classes during all of
the usual hours in order to qualifv. On the other hand, there
are a number of schools that are sgpecific in nature and
supplement the public  scheel sysbem at a  high  scheol Gr

such as remedial reading schools, speech defact

[

-
Hix]
=

elementary lave

schools, hearing defect schools and schools for  the phyvsically

handicapped. All of ‘theze schools ciearly are charitable in
nature, or at least are resulred ro pe under rhis section. Thay

should be entitled to  the benefits of §5%75, and would net be
under the previcus defFinition now in the atatute., This 1is not an
idle preobilem since [ have proviously representsd several enbtities

presented & problem  in o other

4]

where this same definition ha

~16-
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areas,

CHAPTER &

§ S627{atiir. Begquiring each person  to Tsign a watver®,
seems totally inconsistent  with  $5632 which allows a  simple
majority consent without notice. Subsaction {2} here should be

changed t0 rhe samg number

point is  that 55627

regquires only a majority.

resclution,

of people as met forth in §5632. My
regqulres unanimowes consent while §5832
OF the two I would gprefer §56132's

{Balance of Comments to Follow.)
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Kenneth £, Eliasberyg, Esguire
Buite 779 Wells Fargo Bank Bulilding
433 North Camden bDrive

Beverly Hillg, California 30210

Re: Draft of Non-Profit Corporation Law

Daar Ken:

A3 requested by you, hers are my comments on the
tentative recommendation of Callforunia Law Commizsion
tevigion relating to the noa-profit corporation law:

1. The apprcach is excellent and desirable,
namely that of a meparate and Lodependent non~-prefit

corporation !aw.

2, TPropozed section 5224 provides that upon the
formation of a non-profit corporation crganized for

charitable purposes the incorporators shall send a copy of the
articles to the Attocney Gene: al., We consider that an
excellent provision and as we discusged at our meeting, if

1t would be administratively sasier for bhe Sescretary of

State to send the copy, thabt would ba satisfscrory with us.

3. Section 53232, PFerhaps the comments to this
section should wmake refermnce bto the fact that the aAttorney
General {and perhaps cothers) I8 an appropriabe person to
bring an action pursuant to thils section,

4. Section 52300b; may w=ll be interpreted t¢
pcahibht the listing of specliis charitable purpocses for
which tae organizabion ig foumed. This would seem to be

undesirable.



Eonnaetkh £, Rllashaer

vactle =
Septamber 22, 1376

i

5. Swmgblon 5325 sets forih provisions for removal
of directors. 1t would be appropriate to Indicats in the
comments that nothing la that section detracts from whatever
authority the Attocney General may alrsady have to seek
court removal of directora of charitable corporations.

5. Section 5170 zecs forih the duty of care of
directors and then it makes it subject to Section 5%60. In
our view Section 5560 is inadeguate. We are 9f the opinion
that the Redfield, Spellman and othe: cases make it gquite
clear that directors of z charitablz organization ot
corporation ot directors of non~profit corporations holding
charitable assets have the dutles and cbligations of
ordinary trustess in relation to those assetz., 3Zection 5560
only incorporates Sectilon 2261 of the Civil Code, the so-
called prudent man rulea. In our view, if anv reference is
to be made to the Civil Code 1t should incorporate all the
pbligations as set fgrth in Civil Jode Ssctions 27228 through
2229 33 well as any common law ubligations of trustees., 7
recognize that this posgitisn is act universally accepted,
but it is in our view well established and may be an area af
basie fundamental disagresment withln the committee on any
recommendations as to thig law,

7. Section 55371 auvthorizes certain transactions
involving interegts nof dirsctors, In our view, L1f those
transactions involve dirwctors of a charitable corporation
or of a nan-profit corporabiaon holding charitable assets
{and relating to those assels; undar the present law such
transactions atre vold unless gpproved by the beneficiaries
of the trust through their representabives, the Attorney
General. Sectian 5371 atcempts to chanye the law as set
forth in Holt, Redfield, ard other cases, mozst notably
People v, Larkin, a recent Unised States Districkt Courg,
Northern District of California came. We have the same
problem with Section 53732, and we can se2e no cogent
arguments for changing the law., Afgain,; the same problem
exists in Section %5371, lpans Lo directorys and officers, if
they inveolve a chacitable cormeration or Cnacitable assets

af a non-profit corporation.

4. Soction 5374 zets forth the liability for
directurs foc an illegal diatriovution, and sets forcth
sevaral fimitations on bkhat liswility, If this i3 intended
to apply to charitable assets gr the assets of @ charitable



Fennets C. Hliasbary
Bage 3
Saptembsr 22, 1976

corporation, it is a zavsre erosion of existing lﬁwf and we
will be opposed, I would rscommend bhat such azsets be
specifically sxemprted from fhe Sectidn.

9, Azticle d Gmm?ﬂﬁlﬂg with secticn 5389 sata
Eocth rules for indemnificaticn of corporate agesntz. This
is an area as far as chatitable assets are concetned where
we have some unrescolved disagresments with nhany attornsaya
representing charitable organizations, but I think the
problem can be resolved., We have no obiection to directors
{or trustees for that matter} being lndemnified for such
matters as automobile accldents and the like. Whers we draw
the line is using chariitable asgets to indemnify or to pay
For the insurance of Indemnlfication of a krustee or
diractor who falls to do his duky. IF the director of a
charitable corporation performs an actht whicl constitutes a
breach of trust, we are vcuposad to hla belnyg indemnified
from charitable assets sithey directly gr iadirectly through
insurance. The problam may be in dufining the line between
permissable and non~permigsable imndemnifiication

14, BSection 55381 authorizes the directors to make
certalin an indefinite ©r oncertain purpose of a 9ifv. The
1anquaga ia such that it might be construed to alliow Lhat
decizion by the directors to go bheyvond the purposses get
forth in the articles. The asection 1s apparzntly designed
to actempt by other than eourt activn to resolve aome
ambiguity as to a denor’s intent. Some clariflcarion is
needed to limit such actlionsz by the di Lectatu to the
purposes of the corporation.

11. Segtion 3582 augthorizes bhe use of
institutional trustess., ‘The comnment indicatkes that the use
nf institutional trustees dgasp pot raelieve the directory
From thelr duty to exerclss cave in the seiection of
Ingtitutional irustes, but it does relleve biae directors of
their obligations in relation to the reeults sttalned by the
ingritutional trustaees. This iz a specific change in law,

since trustees cannobt delegate their responsibilities with
total absclution. It iz howsver as arsa where the law
shouid perhaps be modsrnized, and we sugugest the possipbility
of requiring some dedree oF sunervislon cver the
instltutlonal trustees even 1 noa-negligently gelected in
the beginning.

1Z2. Section 95%65. The somments as oo Seotion
5561 also applicable to Section 538%. If thers ls any
chrance that the dirsetors gould sake gme of charitable



xenaeth 0. Ellasberd
Fage 4 _
September 22, 1376

asaety beyond the purposses g2t forth In corporation's
articlas, we FTael tre language should be changed to make
sure that cannot happen,

13, Section 5311 prohibits disposing of
substantially all of the corporaticns assets without
approval and certaln other conditionzs. In the alternative
thia would approve the approval of the members. Since there
are generally no memberz to a nanwgrafit charitable
organization other than the directors, it might be
appropriate to reguire Attarney uen&ra; approval on behalf
of the besneficlarises in ithe casze where charitable
Drganizat;cn or charitable aszets when the alternative of
approval by members cf subdivision alz} 1ls usead.

14, BSection 6012, Hotice to the Atitocney
Genaral. This ragquires notice to the Attormey General in
cartaln Saction 6011 dispesitions when specific conditions
ara met., As we diacussed at our subcommlittes meeting,
giving written notics to the Antorney General under these
circumstances may w#2li non solve anything. &ny prudent
counsel is gainﬁ to advize that the Corpovration give notice
even 1f not abaciutely required by Section 6012, Therefore
there may well be an imundation of notices to the Attorney
Seneral, Moreover, Section 501 down not provide for a
review pericd by the Attorney General or any other delay.
One oxample cited was a nen-profit charliable corporation
that owng a bullding which conzbtitutsz a major if not scle
asset of the corporation, Under thils zection, counszel would
undoubtedly advise ths vov poration give the Attorney General
notice pricr to the zale of that building even though the
corporation proposed bto remaln actlve ag o chari?;. It may
well be that swvoh notics to the atbtorney General could not
serve any great publlic purpose. If the cozporation was,
however, going to disolvye, then under other gections of the
proposed law, notlce of disselution should be glven to the
Attorney General, who could then examine the bocks and
records to debsrmine what disposgltisn had been made of the
azsets, My sudgesticn iz that some further thought be given
to this saction to perhaps devise some mechanism whereby the
public interest is served yet neither hhe Attaxney General
nor the corporations are bogged down in paper work.

15, Sectlon 142 reguires notice o the Atturney
i 1

¥
GZehneral 0f agreement 0f marger o onsol ldation if one of
the pon-profitc corporations holds asszets on charitable
triusts ¢r ig organized for charitable purposas. We think



Reprerth T, Eliashary
Bagas 3
Septamber 22, 1978

thar khisz iz an excellant prowisiot nnha, howewsr, that
Section 6160 provides a ad-day suatuots of Ilmitations to
challsnge a merger. We think that Zeob $120 ghould be
amended to spscifically sxclude iep brought by the
Attorney General, or a5 a pare 3 ; the aommenta tg khat
section should indleate that Lt is nob gpplicable to actions
brought by the Attorney General in the nerfcrmarca oF his
duties of znupervisicn of charitable srganizations holding
charitable assets. A él0-day stoture of limitaticns From the
Attorney General is wholly unrsasonable,

16, Secticna 8243 provides 3 similar notice to the
Attornay General in the case of a division of a non-profit
corporation organized for charitables th?ﬁg s or for holding
charitable assets, 2z with 5142 we consider this an
exvellent provision but alse zas with £183 we feel t=at 2
statute of limitatiocns of sec iﬁﬂq 5260 zhould spat ifically
exclude the Aktorney Censral or as a bare minimum that the
commants thersto should indicate thet the Atturhey Cenerel

is not covered by that statuts,

@
_:P
i
1

Note, in dealing with hobh the mecgers and the
division sections, we arse gssuling hhat Lt wculd be
impermissable under sitier artigles for a2 charitable
corporaticn or a non-profit corpovation holdling charitable
assats ko use either devige to asvoid any legel regrralnty on
the use of any assetg neld for charity by the mechanism of
mergar or uivksimn. It might uprocriate in the comments
as to both articles that = smait e made that nelther
article a"tharize5 any n SO PO :tlcn bx@ﬁﬁ‘ﬁ?ﬁ Eor
charitable purposes or b riza
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the ume previogusly auth

i7. BSectlon 5512 provides peaalty for Failure to

weep records or provide financial statements, The comments
make refarence to, among other ltens, mectlon 14449

enforcement by tha abttarney General We would suygest
adding to that, reference to the Government Code Sections
12540 et seq. and gthar Atuorney General comnon 1aw GGW?VE.
This would make clear that tne statnte is not designed t
cut down on any sting authorlty the Attornsy Csneral has
in refarenca to oceament of the duties of the directora
af a ﬁharitable porabtion. '

[11 Q=

[ I¢1]
[& B - A
F1 b e

18, Sectinon 8744, =2t se24. driicie 4 pru?ides a
mecnanism of avoiding dissclucion by surchase, and then
Section 6740 speciiically exzempib:z non-profli corporations
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Kenunath . Eliasberp, Bac.

Suite 770

Wells Fargo Bank Buillding

433 North Camden Drive

Beverly Hills, Talilifornia 90210

Re: Revision of Honprofik Oorpuratisn Law

Dear Kan:

The Ffollowine is s sumgary of my commenti on
Part I of the Califormia Law Reviz ton Commission's
Tentative ne:ammanﬂhf*cr Hulsting re Honpvofit Corpora-

tion L:mT {the "Law'}

1. SBemezal. Overall, I am very impressed with
the gqualiry nmeE%"”EW1i glon's work and I think tha® the
basic approach is sound. My specific comments go malﬂly

ko problems T ks practice wileh might
=3

pave ereounbere
gd For olarifiecs

[ g:b

ek

i e
i}

indirats a n o in the Law.

2. Curative Provisfion. 71T would like to sce
included in the Law 4 general cucative provislon coverin
procedural jcregularirias in the operasblon of nonprofic
zorporations. Many sonprofiz corporationsg are small and
carmot afford, or do noc realize the need for, legal
advize. Even fhe boords of some slzeable orvganizacions make
mistakes from time to time. Thesze can lead to fundamentcal
guestinng~~puch as whether Uhe present hoard is validly
conatituted. I think i would be helpful to provide that,
aftaﬂ gome pericd of time, prior defective actions cannot he
axplolted--either hy third parties or by factions in an

Internal discuhs.

3. Sceps of "Charitable'. While I would be vers

akeptlcal about aZn sttempr to define the word “charitabla ™
1 would like to sea sowe indication {n the Comments (not in
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the Law; that the tevw iz being used in 1ts hroad sense--
i.a., that it includes, withour ol ation, ruligiuus
Mﬁucafinﬁai, selantiflc, literavy, testing for public safsty,
prevention of cruelty ko children or animals and other
simllar purposes.

Iz is my undersvanding thart the meras presence in
the articles of a nonprofic corporation of a dissolution
clause {not an irrvevocable dedicagtion clause)--providing
that upen the dissolution of 3 corporatlon which otherwise
is net charitable the remaining assets will he distribuced
tn a charitabls uf“aﬁi&&*ldﬁ""&ﬁaﬂ not maksa that corperation
Meharitable' within the mesaing of the Law. T uniderstand
that the Abtzorney General's atfic& ahares thiz view and I
would like to see ln clarified in the lLaw.

gt
&
e ke

troubled by the elimi-
cific purpese clause.
hie to write a specific

4. Purposa Dlaw

nation of the requiram&nt

iile 1 Yﬁﬂliﬁt that fr m
purposs cladse by way of
practical affect @F B
nonprafit corporat;
purpnses in theic J“Lig Y
charitable acrivitles ordi ﬁdt neld themselves out
to the public simply as a charitable crganiza-
tions., When they recelve Qfﬁufijhulﬁﬂj, the assets recelvad
are srﬁjecr tooan implied trush, the terms of which avs
found largely in zhe purpose clauvee of the arthlaa {(in
the absence of 3ﬁa“’*;a tlaitavions imposed by the donor).
1 think that neutering the articles of inco rparatign of
nonprofit corporaricns is likely to lead o litigation
about the Limibatilonz, or lazk thersof, oo contribucions,
A purpose clause would also help o dizctinguish among the
numeroua of bypes of nonprofll corporationa.  Unliks business
corporations, nomprofic corporations are sundivided into
many digtincet clasaifications for Lax surpeses. Lt is
important to reflect thoge distinciions in the articles
ro satiafy the Torganimatioeal” regquirements of the tax
Laws.,

:
A

. 1 suspect chat the

wottld he to discourage
Hg
-f

?"}’h- ia. Cik.ﬁt“uf:ti?e

5. Irrevocable Dedication Clause. Problems in
the administration of fhe affalvd ob corporations for charit-
able purposes can result from the faiiurb of fiductaries ito
understand that the assehs 2 3 ably dedicated to
charifable ﬂu,pﬂ’.ﬂ Toohe tion 53501c) leaves
too much unssid and will nos pr}gryeaatic affect of
L 2t 20

an irrevocabls dedicab gugr, the fact bHhat

-
L
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Page Thrae

an lrrevocable dedication clause will be reqguired by the
Internal Revenue 3Service., the Franchiss Tax Board and the

county Lax 298ess0r suggasts the wisdem of reeulring it in
the srticlea of any uonprofls corporation srganized for
charitable purpoase If for ne sther reason than avolding
unnecessary amending of articles.

r

5. Quoxum. I besllewve that there should be a
minimum quorum raqu -zmpnt far all wonprafit corporations.
Page 18 of the Commizsion’s sumparv statss the reason for

havzﬂg no minimaen quores For raagrn*Lr corporations as
folliows:

A e am

tion law i3 necessary for noaprofit corporations whose
diractors may be pzraong peli ming a ublic sevvice
and often upablz ro attend mesetings; the existing law
should ba retainsg.’

"The greater flewibility of exdsting aoaprofit corpors-

I scrongly L have sean slituationg in

treciors aever attend. I do non

believe they are ﬂvrfnr'i nz oa public service by purperting
g -,

to act as directors buf not doing s50. Moreosver, L have seéen

b i §

4z

problems arise from ths 1&:& o attention by such purported
directors. Small isbred proupg--perBaps zven just an execurlve
director--ars zaddled thh Wore rw«rqns*%i?i:y, control and
opportunity for abuse than they want or should have. I
belisve the th?ic ip?trugr would be babrer served by dis-
couraging the prastice of lightly making supoorters directovs-
in-name-only. If they are nor going to sccept and discharge

: y & E
filduclary rasnonsibil ‘Ev guch poeraong should be on advisory
compiritesy, not che hoard of alvectors.

-

7. QFficer Tirtles, Tn Secrion 3388, T would like
to see a provigion authocizing the corporation’'s bvlaws to
use terms other than those lisszed 20.d to provide thab they
are the zguivalaont of those offices listed for all purposes

under the Law.

3, Rdentificarlos Fratemenbs, T think there iz 4
problem with the approack of current law and Section 14602
of the Law. In practice manyv obhanges of chiel executive
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oFficers arz not veported Bevaugs oo one thinks abeour it
I guspect thare would be far bavther compliance if this were
gimply madg an annuat Filing requitameﬂh and the form came

{1g the mail.

9. Private Youndacion ' GﬁVE”ﬂimg Instrument”
Provisigna. In rewriling existing Section 30101 Loew
Section 5583, the Commissinn miade s techaical error. 1o
rafarring ro sectlons of the Internal Revenue Uode, it
omitted all parentfet‘ﬂal palerences Lo the savipngs pro-
visionsg of the Tax Bsform Act of 1969, Those provisions are
tiot obsgolete by any means. ﬁani of them are permanant and
cothers have lives of 10 to ID years after 1969, Thus Sec-
tion 5353 would prohibic any acts whien ars propar and
lmportant for private foundations and which {ongreas ex-
pressly permitted. The language of Section 930L.1 should be
followed very cloasly. it shonld he kaept io mind that this
is the 1anguagﬂ upon which zhe Inrernal Rewvenue Service has

uled favorably and any unpecessary *-hkvﬂlwg with it could
eall intc guestion the autowmatic compliance ruling for the
baneflt of California nrivate foundations.

o
fm
[

0. Mergec with Business Corporation. Exlsting
corporate law Jnes ﬁok pracluds thoe mergar on a honprofit
cergcratien, pven one for charibable purposes, with a business
corporation. {The Charitable Trugt Division of the Attorney
General's offilce undoubtedly would obiect to such 2z merger
involving a charitable organizatison.) There could be some
clarification of this point In the Law. ?robahiy the rule
should be that auch a merger is permizsible for nonprofite
corporaticons other thaa those holding assets for charitable
purposes.

11, uiapzsltzqﬂ* of ﬁdb”%;ﬂ;idl1v 511 Assebts.

The approach of Bection 2021 seems unduly broan. L1t will,
in effect, compel notize to the Atrorney Genszral in nearly
every case that might peszibly come within ita terms, no one
i2 going to take a chance on falr markel walue. Having to
deal with the Attorney Pﬁﬁ@?ai’ ffice can easily mean a
slx-month delay. The underiying vationule for this provi-
sion seems to be pravsation of a%.f JeﬁLing If so, it :
should be narrowed, 1f retained, o require such notice only

rt{']

if the perron to whom tbie asgetra are being transferrved is 2
flducliary or related to or fzred with a4 fiduciary.
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Also, is thkis

sentl md b cover the gifc
by a foundatioa of & 5ah@taﬁtx
hati

it
ionn of iis assets in
rganization? Some
family foundations de this every vear {veing repleniszhed
each year with fresh contributionz from the familyy. I do
not see any reascn why this situaiicon should be ccVﬂEPd

12, ¥icduciaey Dutiea. This i3 an impartant

question and one that s not seitled under existing law. I
am very much in agreement with the approach taken in the Law

-~

(Sectiana 5370-74 and Seation 5580%--as 1 understand it.
take t that the rafersnce to Section 55380 in Section 5370
merely subliescta the Flduciarles of a nenproflt corpor &tiﬁn
for c arérdcle purpoges to the prudent wan rule of Ciwil
Code Sectlon 2281 with respect to ‘qusLmant dacisigns~—;at
o the other provisiong nE tha Oy

duties of a privats 1
Trust Division of the
for the private fru
that most subatantis
damaged by the a
thatr few, if uu*

E"-!E ”?'idh th“‘- [LE‘I"T tabhle
al's offlce will press

& T fael Y rongly
Lonz would bhe
rustee rules, and
e provented,’
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sles were designed primarily
= tagks undertaken by the
n things as ralsing funda ov
ublot, guch az a hospital or a
51
3

The yf;?&
for private trusts,
trustee do nob engmn
running a Lwhd=3ﬂbi
school (mh“rn hﬁw&

aspacts of g busina:
survival,
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table, wust have many operational
is to sperate efficiently and
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# The a“tsrmeé Seneral’s otffice will comtend that case

law already establi i shes that the private trust rules apply to
corporations for chavitable purposes, T disagree; the

cases clted For this proposition will not stand close
examination, Lynch v, John M. Redfield Foundarion, 9 Cal,
App. 3d 293, 88 Tal. wptr. Je T1977), iz authority only for
Ehe prﬂd@nt mart ruls of Section 2281: moreover, the sane
reaunlt could have been teached under the corporate Fiduciary

i

rules. Thera ars some ralhey sweening statements in other

cases, put I beli&va thoay ave dicen.

“
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Universities, hospizals, £., do their best tn
ersuade large donors, lawyers, bankers, accountanta and the
ike to serve on thpi' boards of directors becausae he;

derive sLbstan 14l bene afity from su :h gervice. THF private
iixle rthess insvitations from entering

trustea rules wnula probidis
inte any subsequent tranzachions ﬁi:ﬁ these ladividuals or
thelr firms without advance g zriissicn of che Attorney
General's office. TEIz would digcourage charitable ramainder
gifts by &ancr—direstaru, provision of zervices at minimum
rates by law and arbmuz.lmg Firms and provision of banking
services--such as faverable “communicy sarvice" tynas of
loang by banks and other financiael institutions. To require
prior Attormey General approval of any such transacticn--
despite approval of a d_;-ﬂYETQEt,m majority of the beosgrd
after full diasclosure--would meraly create a lsrge new
bureavcracy. The Inevitable tendenny, in addition te the
added cost and delay, would be toward the subst trution of

a povernment apent*g judgman? for rhat of a board of direc-
tara, and a corragponding weakening of private charitable
enterprised.

I beliisve that the disclasure approach of the Law
affords adequate provection agalnst abuse. 1§ cannot cbiok
of an "abuse" which T have chaerved which would net have
violated the pfu?iﬂiﬁhw Y the Law as propoded,

Tf the Bighly arbitrary and restrictive private
trustee rulez are o he apslicd atr z2ll, they should be
limited to organizations which are similar to private trusts--
i.e., non- upe*a?ing Ffoundations with gmall boards of directors.
(This distinction is already recognized i the Toternal
Revenue Code as z resuib of the Tax Refornm Act of 1Y965),

Alse, I belleve that sumercus Uransactions which
are permissib’ @ svan for Lr*vqf& foundations under the Tax
Reform Act {and, accordingly, a3 Lshlﬁw bvat*sﬂ 95Jk.i; would
bea ptmhibmted by the strist application of the private
trustee rules of the Civil Cude. '

w;&
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If there grs any significant changes in rthe appreach
of the Law to filduciary duties. T would like to have an
opportunilty to comment at leng:th on such changes. I faar
that thera 13 a natural tendency toward exsess zeal in this
area--i.e., sharity is sacrsd and its epgents can never be
hely encugh--which gust be kept in check to avoid impeosing
impractical and costly lapsdiments on charitable organizations.

e

cer Warren J. ALbott, Bag.
Leslie B, Klinger, Eag.
Brett K. Pick, fsq.
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John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 34305

Dear Mr. DeMoully:

In response ko your lebter of September 22, 1978
requesting commenits on the Law Revisilon Commission's tenta-
tive recommenddations relative o non-preiit corporation law,
the feoilowing comments are offered.

I havye not had an opportunity
However, in accor-
on the basic approach
ls intended to

*

As a preliminary matter,
to review the tepntative draft in detail.
dance with your suggesztion that ¢omments
of the tentative draft be made, this letter
serve that surpose.

the Law

in accordance witih the aporoach of
Ly its attempts to
it corporaticns and to

I am

arl
simpiify the law relating to non-pro
formulate the provisions relating to
one consecutive zet of code sections, Although 3 number of
non-profit corpovations are £ e the c¢lients can pay
substantial feeg for the legal work involved, particularly ia
tne wunicipal financing arsa and in conmnection with the forma-
tion of special corporations in connection with real estate
developments, a number of ceorporations must ke formed by
every atturney virtially as a public service. Any steps which
make it easter for the lawver to carry out this latter funcition
of public servics in 2 compebent manner withoubt a great expendi-
ture of time and effort will be of benefit toc the Bar, zince
it will enceourage a number of attorneys to engage in rhis
activity who otherwise would not be able ko perforim such publi
zervice.
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Johr H. Dedoully - Seprember 28,

Addltionally, a number of vsople who ars interestsd in
forming non-proiit corporations {or wvarious public service
activitiﬁs are really wnsnpaieti t d as to the intricacles
n, and the clarification
hahld aid them in operating

=4
o
21 g
the COrpCrd;luu; onoe ?armeu, Probeply in the future pamphlets
-will be lssued by the State contaiping the applicable code
gectionsg relating to non-profit corpe 4ticns, o that in the
future such corporations will have a yeadily available set of
i ; )

ocode sactions (o utilize in

The goals you hawe in mind, however, may be frustrats
Lo some =xtent by the separation of the geteral provisions
relating to neo-profit ocorporatlons from other provisions equally
important to such vorporationg which arvs contained in the general
corporation code which is Part I1 of these recomrendacions.
I wonder 1f it wouldn't be pos ible tn include a code section
in Part I which says in effeat, "The law pertaining to the fcl-
lowing topieos iz contained in trm genaral corporation code”
and then iist the maior foples ot are contained in Part LI,
such as Corporats Name, Fil of Instruments, Service of
Process, =te. Tiis wou & cunsophistic ated mevbers of
the ﬁmu*ral public who nr & Fe operate a non-profit
women's cldb, for esamplie, 3 w that they should look to
same other preovision of the law concerning certain subjects.

Anﬂther przblpﬁ axists in sour propoged Ssction 14458
t game type of landguage occurs else-
uch as "The provisions of this
ation, profit or nonprofit,
or heraafter formed unless:

wherel. I re
divigion Dp'" to
atock or nonstoci,

(b} There iz

corporation i
this divi sion, Ln which case the special provisicn
prevaiis. ™

a specvial mrovision applicable to the
fnconaiaiend with gome provision of

There i3 considerable differsnce betwesn the sayving "A general
provision mpﬂ.e& unlaess g gpeclal groviaion exisks" and saving
A gensral provision provails unleaz a gpecial provision is
ineongistent witzh the general provision.’ Inconslistency liss
in the ayes of tke beholder, and 17 i3 this type of languags
which l=ada Po Tivization a3 ragquirement that a court deter-
ming whether inconsistency oxXists or not. A legislative epact-
ment should be clsar on amd qob invige litigation over
its aeaning,
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Jonn H. DeMoully - Saeptember 28, 1973

v

I hope these comments may be belpful, and gongratulsate
the Commisgsion cn a nobls a2ffort 'n khis arsa.

Fo¥ v Y, ‘!,
{ ’ '
1

Homer L. MeCormick, Jr.

KlM:ehe
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Mr, Jonn H. DeMoully
Executive Cecratary
Californlia Law Revision Commissinn
Stanfeord Law Scheosl
Stanfeord. CA 9430
¥ A
Dear Mr. DeMoulliy:

1 requested a clpg of the proposasd code ating %o non-
proflt corporatiomd Ba use of some prier woerking $merience with
a private gehocl and qujETS cooperatlve wssoclatlion. Although
nok deeply concernad wLTW incorporation and organization matters,
I dic beccme zware of goms shortoomings in the law. 1 would like to
see Lhe caupsra*‘ve aggvaeiation law Laken out of Lnhe Agricultural
Code and made more comprehensive. Olher than thet slement, you hasvs
addressed my concerns.

4s your analysls polnts oub, the policing of thes nonorofit
organizaticr cregtes a dlfficult bualance, and the tax laws are ons
gource of controi. WHat, I must admit that [ $tlll fesl that zome
nonprofit organizatlong, partleularly schocls and churches, need
more control. I do not recommend bhe Law Hevislon Gommisslon tuake
un that battle at this tiae.

You are to bhe complimeniaed op your efforits.

e s '."Fﬁ"‘Pj w‘j-u-r
Gt :” ...lg
’vw
'J ’a;_f'j.i‘ Jj’// /
TURN 8.7 JULk.
- Loun;eL - Sorporats Affal
J8M: ith
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Cotober L, 19756

John H. DeMoully, Esqg.

Executive Secretary

California Law Revisgion Commission
Gianford iLaw School

Stanford, Californla 2423485

Near Mr. DeMoully:

Thank yvou for vour letter of Ssptamber 223nd. My
apalogies for not having regponded eariler to your reguest
for comments on the Tantative recommendation Relating to

Nonprebit Corporaticn Law.

In general, I tike the draft and, whille I have not
found time to go throucgh it in deta!led analyszie, it does
geenr to me that 1t is 3 subzantial imDIhVﬂmant on the pres-—
ent law., I do like the a2vproach of having a Honprofit Cor-
poeration bLaw which iz complete in iisgzlf,

Howaver, I have btwo small ureblems, one gulte
gpeclific and the other of more wunera* appilcation:

{1} Section €772k would provide that distribu-
tion of assets of & charitable corporation be purszusant te
a decree in proceedings “to which the Attorney General 1=z
a party." We havae had difficuiiy, under the present law,
in having the Attornsy Jensral zouually become a party to
guch & proceeding. § would, therefocre, prefer that the
sentence be chanved to refer o proceedings "of which the
Attorney General hes been given notioe and te which the
Attorney Senerval has an ctEPWLuA:tv ta bacome a party.”
Furthermore, I am not suwrs thar paragraph ig} should aliow
distribution without oourt srder LF Lhe Abttorney Geheral
walvesz objectisns. 1 appreciats the desirvability of
nawving tha Attorney ! Gensral as bhe superviaing agesnoy
charitable trusts and gq*pﬁrit-gnﬁ, However, I think
toglrable to have a cours orocesding with opporiunity
intarested parties to maks chbisctlion before assets are
actually turned over nar charitanle ocrganlzatiorn.

i b ey
et Q




John . DeMoully, BEsa. ~ 2.

{2) I was not, in my general review of the new
law, able bo satisfy wyszlf az Lo zxactly how it iz to
apply to exlsting corsorations. FPor example, the pro-
viglong as to what ghould be contained in the Articles
are different from the prasent ones, and many corpo-
rations will not satisfy the new law. Te there to be
a grandfather clause, or z perlod during which each
nohlpeofit corporation must maiks necassary changes?

Very kruly yours,
T Q .
S A e i

Gordorn M. Webar
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Ootober 1, 1975

John H. DeMoully

Executive Secretary

CALIFORMIA LAW REVISIDN COMMISSION
Stanford Law School

Stanford, CA 34305

Jear Mr. DeMoully:

I appreciate the opopertasity afforded me by the Commission to
review the Proposed Norprofit Corporation Law.

Rithough § recedved 1% 5o Yats 85 to preclude detailed study,
I can state that I approve of your apevoach in producing a self-contained
set of codes relating oaly to nanprofii corporatigns, This should be a
poon to praciitioners in that the Jecation of the pertinent law and the
interpretation of it will be orsatiy gimpiified.

Loam happy fo see that vou have responded to the problem of
the nesd for increzsed oreditor protection in the provizion for a cause
of action regarding Tmproper distributions. Additionally, the tightening
up of the standard of care reqarding management and directors who manacge
ocr hoid charitable assets, as well-as the dirvectorial ligbility for fmproper
loans 1s a welcome sinht [although perhaps nobt 40 those who would abuse
their positions of trust},

The enunciatisn of the iesible siandard of care for directors
may help to bring morz predictability {nio that avea, while the provisions
for Indemnification of corporate agents and the corporate ability te advance
ardinary business expenses zeems to hring the code more in Vine with prac-

tical reatity.

AT in all, 1T ceems tuome o be a fine effort on the part of
all wheo were inyoived,

Yery truly yours,

P
i Tson, J.th
(Awaiting Bar Results)

JOM/ vmr o ;
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Septenpzr 30. 1976

Callifornia Law Revialon Dommiseion

Stanford Law School

Stanford, Callfornls GH3205
Astension Mr. John H., DeMoully, Exsecubive Seeretary
Dear Mr, DeMoully:
Thia 1s in reply to your letisp of Sepiewbor 27 peguesting
the views of thls offlce on the Sentaotlve draft with respect
to nonprofit corporatlons.

No change has cccurred since our letter of June 10 znd
therefore we must paiterste what was sct Fforth In that
letter. In other words, it seams besght te silow the Lwo
studles to proceed on btnelr own course s¢ bthat cur comments
would not tend to Inhlibin the sgplorasion of lnaginative
alternatives ffrom either shudy
With respect tc the propesesd Divislion H, we vepant the views
exprezaed sarllsr, namely, that a conslderation of that
gubject la entlrely premgturw an; 1nwﬁse, Consideration
should not be givenr Lo such intii aiter a new law
with res DPLU Lo nonprofit co h&m bhoen complately
cna"ted. Only at that palnt tderation be gilven
to the guestion of whether U sPe gartain provialons
common b£o all corporatlons should ve s2t Torth in a

separate division.

;nw1; Fours,

- ii’ﬂrr%\k«b

i
*U e I_:l

CINEe E

BELL

Stafr

4
s
e



Memorandum 7653
. EXUIBIT LIV

WALLACE HOWLAND
ATTORNEY AT LAW
1201 CALIFORNIA NTREXT

SAN FHANCINCO, CALIFORNIA G4100

14181 7782700
October &, 1976,

Californls Law Revialon Commission,
S5tanford Law School,
Stanford, Calif. 94305,

Gentlemen,

Herewlth are my commentsz and suggestlons concernlng the
Commission's "Tentative Recommendation relating to NONPROFIY
CORPORATION TLAW",

my .
First, let me say that whlle,experlence in thils field
has been extensive, 1t has been llmitsd almost entirely %o
nonprofit corporations organized FPor charlitable purposes
{herein referred to as "charitable corporaticns™, after Govt,

Code § 12582.,1)

From 1959 untll 1371, as psailstant Attorney General of
Callfornla, I directed the exerclise of the Attorney Generalls
supervision of the affalrs of trustees, corporate and indlvid-
ual, holding property lor charitable purposes. This included
the establishment ¢f the California Registry of Charitable
Prusts; the drafting and advocacy of legisliation in thls fleld,
both state and federai; and directing the statewlde work of
the Sttorney General's Jegal satatf In the enforcement of char-
itable trusts. In 1969 I was the spokesman for the Natlonal
Agasocliation of Afitorneys General before the Conpgress in the
drafting and advocating of the provisions ¢f the Tax Reform
fict of 1969 that relate to private foundaticns.

I strongly support what your Letbter of Transmittal, July
23, 1976, refers to as "The basie appreacnh of the tentative
draft? and the recommendatlon of the Commisslon that there be
adopted”

1) & new and zelf-contained nonprof'it corporation
iaw that iz ",,,complete in itgelif and does not require refer-
gnce over to the buziness corporation law...", and

2} A new Divistoen 4 to Tigle I of the Corporax
Code that would sef ferth provisions apulicatie fto all typrs
af corpovanion,



e reaseons glving rize Lo the need Yor such an Lndepend-
ens body of nonprofli corporatlon iaw are cogently stated in
the Tertative Hecommendotion [(hevein oited as TH;. I wonid only

add that the pulnt, well taken, pPﬁU’”iOﬁ“ mntlrwlv ownper
when applied oo profit-making business rporationg M, .ar

inappropeiate For nonproflt 'ﬂnnurltionu.,‘“ has no more force-
ful gpplicatlon than to the sublect of gelf-dealing by dlirectors

of charitable corparations,

The oil
otharwlse otated
tions
26, 19746,

are o
nd oape rePﬂ“eﬁCfs are to the numbenred
tilve Recommendatlion dated July

AehG0, Management of Charitable pProperty.

-

Tmportant from my vlewpoing 1a £3560(h), It provides:

“&%Hﬁufb}, In acguiring, purchasine, investinge,
relnvesting, %o n”ﬂﬁlbk+ neliing and othepmrise
manasing property ecedived for charitable purpogRes
= n‘ﬂﬁ“ﬂiii corporavion and lts dipectors shall be
subject to the sbllsations of 3 trustes sct forth
in aeaction 2261 af the Clvil code,”

tates:

?J’i

fommizsdion's sommont (PR n,214)

=3
g
&

-

"Sertlon BR00 codifios the exlsting: oasce law that
the marggsement doty of 4 nonprofit cornoration
hatdine sharliable assets is that of the nrivate

! 2
Lriustes, ,,

The Commiszlonts
served by the deletilon
forth 1n sechtion 22061

14

apect would be hettep
tmiting werds 7., .200

That would 1 g 1t to otherwise appllcable law to detormlne
Just what the dutles znd sbllgatiaons of a private trunteos ~re,
I heartily support suech a poslticn, Az Lhe draft now staods,
taken in context wlur other M provicglors Dlsoussed bolow,
‘,_

T submit that the gporilic refercpoe to Sivl] Code §2261 comprlace
words of Iimitation LG wor fad frec Adiwectors of charitable
gorpocrations from prohibitlons and restrlatlorns Imposed upon

} !
them by present law. Utlﬁtﬁnﬂﬁd tniz result may be, bl Lo moe
it 1z undenlable. Tuplanation Poliows.,



a

There i3 Iitoerally no astion ﬂiHPOLuL1uﬁ directnrs apul
in

S0
tare with respect o charlitable zagets that 14 not embodied
the wordes of 5560 with it CB&”h*dll shrase "otherwise
maraglng prunert?". And, In a new and camprehensive nonproflt
corporation law, the only obligation of a trustee that §5564
would 1impose upcn thewm 1s fo aplde the well-lnown standard of
the prudent man investment ruls.

U

In present law, the provisions of Civil “ou@ S22R1 are
taken 1in pari materla with the other sectlonn of the Oivil Code
that lay 3evers strictures and prnhlbit ong upon the conduct
of & trustee, Partinent here 1z €2230 which ¥iatly prohibits
a trastee from taklng part in any transaction coneerning trust
property In which he has an JNL?FEQT, present or contingent,
adverse to hils heneflciary, The stated exveptiorns to this
prohibitlon require court avnroval of the contemplated trans-
action, thus removing 1t from z2ny "prudent man” standard tor
lts accomplichment, And uo 11 han heen held that 1t 1a unlaw0

~per ge Tfor a Ltrustee havling a oower Lo a8eill trustht property to
purchase 1t for himself, Nelther good faith nor lack of inJury

to the beneficiary {cf. "Just and reaconable" to the corporation)
1z a defense, Differdiry: v, ¥nllash. 121 Cal.app. 1 {1932}

Rost, Trusts 8% 70, 200,

In this context, the Civil Jode cbvlously applles the
prudent man standard of 532491 only to situations to whieh
82230 does nol apply, j.¢., where the frustee has no Interest
adverse to that of the trusi benelleclaries -

The questlon arises: what future applicaticn can 0ivil

Code S2230 hﬂvﬂ upon 4 self-deaiing director of a nonprofit
charitable ﬂﬁrpmrj*lor in hts capacily a0 trustee of the chavr-
1Cakle assets? I submit §5500 would be a bar to any such appiilo

ation, I% would be a later and apecific enactment dealine wlth
the aame subjleot matter, 1,o,, “"managing neopert” dedieated
to charitable purposes, Tt would e contalned in a comprehersive
new law, sald o be “compiste In Licell™, poverning nonprof{ it
corporations and thelv diroctors, And tL would have aclestively
chosen and taben from 1ts context In the Clvill Code une - and
oniy one - provizion establiahlung a standard for the copduct
of directors managing charifgvle agssets, HE““*l“L the prohlb-
itions of Civi) Code $223%0 o dts sxoluston, 46500 would actuszlly
natbﬂriuw self-dealine with charitgbie ﬁf“Lt. uncder The standard
of the prudent man, '

1.

: In this Important resnecl Lthe Tantative Recomnendation
would make a major ﬂhangL in substantive law In an express
override of presently applicable :abe and wsatute law, To

this, I respectfully bub sirenusunly object,

Recommendation: Uelsie from 56560 1lis honuiguiny worda .
", .. o2T TOPER IR Section 2281 of whe Olvil rode.



85371, 7 anssctlons lavoleing intepest directors,

The Problem: When appliad to a charitable corpeoration,

ia¢losure of s@li-dealing by a director is not the protection
Lo the beneficlaries of t orporation's endeavors that 14 is
in the case of a stock corporation organized for prefitf.

Comment: Consistent with the vesults I have gttrlbuted
to §55B0 are the provisions of §5371. The latter embody the
philosophy of the law ax business corporatlion, More than any
other proviazion of the Tentative Recommendsiion, §5371 enmpha=~
sizes the truth of the Commission's comment (TR P.7):

"aesmany of the »ila egoneral corporation law provisions
that clearly are apflihablﬁ Lo forprofit corporations
are inapprepriate for nenprofit corporations,™

!"q

88371 directly evolves Irom former $320 of the General
Corporation Law. It rellss upon disclosure of aelf-dealing
by a corporate director as g suv¥licient protectlon ol ithe
uitilmate beneficiariss of the corporate busineas, i.e., the
stockholders, Applled to a stock corporation, one can hardly
quarrel wlth the rationale. Even in the case of a small, vlosely
held family type of buslness corporation in which the officers
and directors comprise the erntire Zlst of stockhelders, approval
of a self-dealing trarsactlon can affect only the Interesis of
those who vote for and approve 1u,

o the other h

ha aell-doealing
itable corpcraticn =zin

. g2 dlrengar of a zhar-
ply hat nothlng

o onptanen with bhe above,

b

1) The beneficlarles ol the charitable corporation
are pred PDTL unldentifdiable. Mopeover, they are volceless as
to corporatlion transacilons, Discilosure to them of s diprector!s
gsellf-deallng ls fmpossible; aod, 1 it wepe not, 1€ would be

af no oavall.,

2) §5373() (1) provides that where disclosure 1s made
to the members of the sorporeation, their approeval In good falth
and exeTU8lon of the interesited dipector Crom vollng 1s all
that iz required. But membors of o charivable corporation,
defintilon, are not beRerivliaries ol Lhe ;qrmhra,n A\a¢wihi 5
as are "members’ {read: "stockholders") of a tusliness corporatlon,
This difference 1n the struciture and the benatzclal inteprests

in the two types of Cﬁﬂpufﬁuiﬁﬁ is both basls and irrveconcilabdle,

-

1Y Tn a suhstantlai numher o all nonprofls caorporat-
1ong 2nd 1n & substantial proraw r e that are charlt-
able, the votlng membership i the ocorporate
dlrectorshlp, This aspaci o OF ;



monenh Ly ey

1 i ogure of ~L1P~
deallng is madg Lo the hu: & e ; ather than to the
members, 10 must ogalse be ahown that o bransaction j1=
an:s Pma¢wna;i: 33 Lo the nunpravlit cormpors at 1"hﬂ Cime 16
was...approved. .. Tthe burden of malking cuch 3powing is upon

the persor atsertlng the vallicdlty of ths transactlion,

The guestlon arlaen: To the freguent dihuation where the
corposration are onc
to those irdividuals
qua members ander

divectors and tho members of a2 charltab

nd the zame, iz a seltf-dealine disclos
qua dlrectors urder subsestion fﬂ,ﬂl)?
TR easler temt ided In {bl{1)e

Yy. the aquesgtlon i not zepdemle, In efi'feecr,

, uriless otherwlise stated in the bylaws,

she members for porposes of nonprofill corp-
elghts ant powers,

Parenthetiog
§=412 provides ¢
the directors are
oration law and Shall exepcioe 211 of their

s b ta other dircciorn or fo
sorparatlon as bhe toaf of seil dealing

e Inadeogrnes
members of a uhﬂfitéﬁlﬁ 2
by a dlrector san be shown
enalvola wag than 4,000 corporatblane
with tThr Y , ni Charliahle Pmiano
P obhoge soms Bwonbty percent (200) authordlzed and
1 ! : Irvactors, Many of
Coamboy “nlvuwn, were famd v private
which the four named tha orn Lo oA
it

peslane
g

trﬁﬁ
unda s

ﬁﬂi»apvrnetuating Mwrard, Tn aach cgaes, hes crodulity
to hzﬂiwv‘ Lhat geli«denilngg discleacy bo srcr a2 Fn"“d wou
PeOuL L 11 protestlon of Interentn of h harltablie berne-

The Tentallve Hecommerdation Lnlo situavion
by S551E. That woulsd it ononp : : tahio corporabion
to have ondy one ddrechos, provided griy kot the corporstion

e, Thin wonld be. in lepal reality,

_J"'Hl R

5 oone-nan charlitable
Biis Jdedicztion

i“«ﬁm whioch he undaubbed]y

vioa gaif-deating b

thav digo langre
Gty :

saenporation gssrves

leh the

ntm b
f Remaon
I cannob
Heducdinalb

o - —
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DUrpGHEes

(£

non proilt corcoratiol

Subsectlon (o) nrovides chat o
made to a digector noads
Agaln, we must congider
are the divestaprs, The
cases would be L {
Erustes upon the
inust consldor the
the reality of a Tonoew
lends chart! ab1~ Lrust ?
as the sole ;

'Fﬂiion puarant)
nbers',
e membors

a} ia such

sy
TN

T o ]
I.!.H‘... VO Liund

In
511 that P
there s no tes 3
upon the corporats assoty | ,
ol the zorp rate endeavors . The
Judpo the fransacilo ] +
man or by #hc‘k 1L

-

ﬁha;tiJn

TS Telaries

hers ara nal rj‘uired La

e standard of the prwdent
regsongile as to the corporatlon.

..L'

The reozson ard Just i 1&, of lwurue, Lhie
cundamental Tact that 1o
the members are the saole
orate aotivity, Wvern tho

or dlvidends durln the
sclution they wilil ohar

Law,

P

Thedr self-intecent 13 un aw ustifiably assomes

]

they wili act in

L

ication to a charlitavle
Fiatv e any heneltelsd
the Yeascon falls,

Monig of { L L g
corporabicn whnse WW~ntﬂ TR ST IR
interest in the corpurabs ;
30 chewld the 1uale,

o



§530 . Number of dlrooc o

I khave already reFfervad [0 thils peotlon, 10 would pereit
s charitablese corpoeratian Lo bhe goveprned hf ) aif 1e dw“frfc“
3
[
[¥]

in any case wherce the ~orporation kad only one vo
45 noted in the ﬂGmTL"LiGﬂ’E nfMMrrL (TR “.3%”}, [
change from the preaently required minlmum of three {3)

directors

Commert: I have no objecticn to the provislion. Indsed,
I think 1T nlistieally recopnizes thab in many zltuations

the subteriuge of "ntraw men” i resorted to in order to alitnln
the present inflexlble minimum,

§53211 does put the sporl

7y
Ty
et
ot
oy

to charitable corporatlions of
above, It emphasizss the neeid
in order G make effect purpoan Lo pocognize
present case law holding that 3 ; ot a charitabls corp-
oration 1s sublect to all the flduclary obilgztionz of a
private Lrustes,

ij sagunrsly on the application
EHERGG, 5471 and 5373 discussed
I amersd Lhese secthlons

There follow commants on genilio of the Tentative Hecome
mendatlong that are nob directly Inteveelatod,

§525Q . fequired contents ol aprtieles,

The Probler: There 13 public el Yo of

the articd
a charitahlce corporation bo gel lorin bhat it la 4ot
the Government Code previsions that comprise e ndform Supop-
vizlon of Trustecs For Charitable Purpnoes Act (heeedn, "She

tnifora Act"),

(el B

Comment: The faet bthal bLha
nonprotitc corporation aroe naod a‘l
haz causaed some confusion anag 1 -
rasylisd in lenorance of Lhe law, Thé Pl
chviously to ”Pdui“r that zarbiclaos he expre:

f;ﬁn; b
1 P’I_,. tj 1"'1'- ‘

aheut maJor Timitations Lhe law pubs upos nor : st
1n general and, In pariiodlar, Lhose “J“'IH18T= '
ltabic, TU would oo ve ros el LT gk grendded b

road:



ey, ID the zed oz

“hi“*;ﬁhiﬂ Du cration is
reanized fnr\‘ Jeet 1o all

p”ﬁvia ang of ion Law that relate

to nonproefiis charltable
rurpases and 1 ] - {beyinning with
saction 125850 of vh,plrr ool Fort 2 o Divlsion 2
HEMETIC T AT ERe Huvermment Lone L unifomn SuUpervision
T Trastees Tor Chaprlvatie Purposel: Act),

1tk this admonltlion 1s contained in the Commlesion!?
comment on £14512 of the orogosesd nes ﬁiffh;bﬂ i, “elauing

ko mi‘leadlng names fov alt rOGTal lens, Th deserves
to be set forth exgrensly ign of incorporation.




T = 1 i
PR
'GPFQF1tiGr authorized 1o
certain DOWETS how &
JQ”*riﬂe ol uy pres
-

le direcior
ks under the
subsbtantive

&
| -
b J_S o e f.,-_:
A

comment: This 1s, 1ln 2ffect, ancther departure of the
TentatIve necommendations from present case law to the effect
that directors of charltable corporatlions are subject to the
flduclary obligatlons of private trustees,

In my judqm9n+ and sxperlence, no private trustee would
presume to "resolve In itz [his] Judpment” and wilthout court
approval nuestions of "indefinlteness or uncertalinty as to the

purposes or heneflclaries” of the charltable asscts committed
to hilo carve., Under present 1ow, that Judpgrent 13 rederved to
the coupris,

5551 derlves rom Tooner U
in Pavi 3 of Sivislon 2. "Corporation for Charlsan

I3 ' by 2 ouk P
mosynary Purooses’ which Ve

Code ;.;!1xl,-f ‘:{:L} , Do
ez o ;le@-

& prime poguliresernt of Dart < o g?ﬁt“.'; Lhe reasan

P J P SR . e
why anly some 70 LY chal coarnorations

; ¥
sxiabing In Callif e In St '%f? urguni:ﬁd 11r v Lhile Parvt}
iz that the corparalion nave 2 e f opeet lean Lthan 9
Fa

directors, 10001{ds), Imomy vlew, 14 1s one thing Cor o
Ueman board of directors, soitlne a: s board, te be given
the limlted poweyr of o P DIOE00( T, Theros 1o always
safety In mumbers A such authurjh“

to bhe otvern to whatl rorporation”

This, Lhe oambinerd ] ! weha g ’ Jowondld it

3 oanle private truutua 0of uhﬁrT‘nb:h GEsets o gnsine aubhoricy
now resoerved N ool Biz Incorp-
gration, T Ju




o The Problem: Trantfae ol ohgre raela Lo oan

ritable as
in%‘;hriﬂﬂax trifres {ay dofined) should L2 limited to
transfers Por purpetes of invesitment only. The language
of the present drafht 1s boo breoad, Purther, as written,
it weuld permit a nonp qazit chavinable corporation o avueid
1ts present obllgatlion Lo sunmit annual fMoancial reports
Lo the fAtlorney uennra be the aimple sxpedient of Lrans-
ferring all 1lts assctr to an ﬂnstitutiunal Erustee exempt
from such reporting ﬂwquirﬁmmntﬁ (fovih, Gode $12580),

Comment: on flrst peading T thoupht §5542 dealt oniy
with the Cransfer of charitanic assets to an "instisuticnal
trustee" Tor purpesas of Investment, I would support such
authoerity. There readily 2omes Lo mind Lhe sdministrative
efficiency of the highly commendable “communtty foundation”
Lype of charitable organization {e.p., %he San Francisoc
Foundation}. The azscts of such organivationsg are held and
controlled for lrwesioent purposos only Ly banks and other
qualilied Mirancigl insitliullisns: buw Fuli eantrol and
resiting responsibility For all obther administrative

"
o

Pt L {

1k
functions (e.z,, dishursemsnt of income %o charitable bene-
fielaries) afe retalned. prectlon (d) Implles that this

1s the inbenued purvoss of
T weuld suppert $5562, 1F 1t were aumended to read:

_tiur may transgfer, hy approp-~
rd, any or all of 1ts assefs
{(including py o a charitable trust) to
and in&ti*utianai i  GE trustee, For purposSes
of lnvestmenl and ra‘f%tst nt, aublect to any
Tnvestment w3t rlcCions on ELH apgaang,

1 {bj "jL r{:}.‘n? 1,,,_,-! 11..‘
riate actlion uf

(e} Uporn the Ltransfer, the bosrd 1z reilieved of all
0
!

Tiavlllity For the mdmimdssweaiiss investnent or re-
Invezlment of the ginels for s lony as Whe goSeLa
arc paEasxssersd Invested Dy Lthe Instltutional
beustes T

In conbext the word "adminfstraition” io objectionably broad,

IO 1 am wrong 1o my Inteprpret Ehe Intent of §=°
1 1t i3 dntended fto authorlze bhe Srancfer of all the asgens
of a charitable corporution i1oad Lerrailve purposes,
then ghher and sepious ton existh, Thi“ Wﬂq‘ﬂ
be tantamount o oz cqmpLei '

court approvai - aml withe
uﬁ-aef"?.l and an f‘ippf“”il‘xT
e Lthe case. PFPor such g




§6011. Sale or transfer of all or subsiantially all of
aspety, etc. AND -

86012, Notlce to Abtorney General reoguired in vertaln cac.fs,

The Problem: The condlitiona for plving notlee to the
Attorney general. .provided in §6012, which relates exclusivel.
to charitable corporations, are too restrictive, Subsections
(b} and (e} should be stated disjunctively, not conjunctivriy
as at present.

Comment: As written, §6012 requlires lhat charitable :urp~
aratlofi§ give notice to the Attorney Gemeral only 1f the crans-
action is both ,

Ebg For less than fair comperisation and
¢) not in the usual and regular donrse of itle corp-
oratlont's actlvitles, :

It i1s submitted that in elther event the charisable corp
oration should be required To glve notice of the impendling trans-
getion, Either event would warrant protectlve or preventive
action with such probablility that transfershould not he permltved
without scrutiny by the Aticrney General.

Once the horse 1s ouf of the stable, 1t 1s difficult,
expensive, tilme-consuming and sometimes inpoaslble to geb hilm
back in., Ordinarily, s chapitsble corporatlon would dispose
of substantially a3l of ity assets only 1 contemplation of
dlasclution.

Distribution i assets upon divsolutlon requires notlce
to the Attorney Qenwral {36773). This latter safeguard should
not be thwarsed by a dispesition of aseets without neotlce
before dissolutlon, if the clircumstances of elther {b) or l¢)
are present, -

Technicalily, the present lext of 86012 i3 mis-mgtructured.

Subsection {a) limdts the notlce requirement te charitable
corporations. It thus centrels the application of the entire
sectbion by excluding from its operation all other typed of non-
profit sorporations, regardless of clrcumstances.

As 1 matier of drafting, the limitation to charitable
corporations should be placed in the epening sentence of {6012
and the present subsection {a)} eliminated.

This done, the transactions now llsted in {b) and (¢}
ahould be 1lsted asz alternative, and not eonjunctive, conditlons,

- 11 -



814601, Statement ldentifying directors, officers, and oftice

. The Problem: Technlezcal

Comment: §14601{a}{f) requlrm-c a statement of the <generail
type ol business activliy of the renprofit corporation. .
Applied To a nohf profit corporation, the word "business” seems
inappreoprigte.

Further, the subsection parenthoetlically llsts as examples
of such {nonproflt 7) "busiress" the Collowing: Manufacturers
of aireraft, wholesale liquor distributors, retaln department

stores,

Recommendation: Delcte the word "tusiness" and elther
delete or revise The examples glven,




814602, sStatement required of nonprofit corporations.

The Problem: §i4602 would require reporting the name
and address of only one individual helding office in the
corporation, viz: chlef executive officer., At least two
names should be reguired,

Comment: In the past, the Attorney General has been
put to considerable publle expense in 1dentifying and locating
individuals responsible for the operations of certaln types
of nonproflt corporations, partlcularly some of those engaged
in the public sollicitatlon of funds for allegedly charitable
purposes,

There are numerous instances where the principal office
of the corperation and the residence of 1ts chief executive
officer {president, usually) are 1dentlcal. When he moves,
all ddentification of record 1s loat. This situation will be
aggravated in the future by reason of the operation of §5311
in authorizing, literally, a "one-man corporaticn',

Recommendatlon: The S5~year perlod between required reports
should be shorteged to three (3) vears, at least In the case
of nonproflt corporatlions orpanized [Car charitédble purposes,
Further, the name and address of the treasarer or other chief
financlal officer should be required in addition to that of
the chief executive officery,

So ends my comments and suggestions, I hope they will
prove helpful. I have enjoyed thelr preparation and trust
that Af I can be of further assistance to the work of the

fommlsion, vou will ask.
Sincerely yours,

Wallace Howland.

¥
[
t_a

I
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JAMES H. FLANAGAN, JR.

ATTHARARTY
1eid CLOVIE AVEMNLE, SULITE 12
SLEVIR, OALIFORARIA 3213
1209 29o-Daw

October 4, 1976

Mr. John H. DeMoully

Executive Secrstary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

In Re: Non Proifit Corporations
Dear John:

I'm scrry I was tardy in replving. I have not
vei had the time to review vour teatative draft in detail,
but the basic apprcach is sxcellent.

When the new profit corporation law goes into effect,
we will have two corporation laws in effect because the old
one stays in effect for the parts of it that are incorporated
into the non-profit law. OCbviously, the next lcglcal step
ig the one you have taken - to make a new aeparate non-profit
law. Both are very different in purpose, corganization,
and operation and should be provided for entirely separately
with the excepticn of those common mechanical matters thal! you
have provided for in the new Division 4.

With this rewision, then these provisions not only
can be used more easily and intelligently, but also they
will be more easily amended to correct future problens
for apecific problems of either profit or non-profit.

Good jeb.

Sincerely,

lanagan, Jr.

sdll
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FEHIBIY VI

STATE OF CTALIFORMNIA o EDMUME G BROWN IR, G“"'{Tf_

DEPARTMENT OF REAL ESTATE Vi
714 P Street @;
Sacramento, CA 95814 :

{916) 445-6112

Getober 4, 1976

Mr. John H. DeMcully

Executive Secretary

Californis Law Revision Commigsion
Stanford Law Schocl

Stanford, California 94305

Dear Mr. DeMoully:

I regret that I have not found the time tc do more than
curscrily go through the Tentative Recommendation Relating
to Nonprofit Corporation Law. ©On that examination alone,
howaver, I am convinced that the basic approach toward a
comprahensive nonpreofit corporation law is a good one.

I will do my utmeoet to furnish you with more detailed
comment.s in the near future even though I realize that

that will be somewhat less advantagecus than if the comments
were submitted prior to October 5.

My apolegies for not getting to this task before the dead-
line date.

Sim.:ez:“ie1‘.1.1*..\r

a2 JM %4///

'”W,,ﬁ%fﬁﬁé Thomas
£hief legal Offircer

e

WaT /pk S
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EXHIBIT IVII

29 September 1976

Californis Law Revislon Commission
Stanford Law School
Sranford, CA 33405

Re: CLRC Nonpreofit Corporation Law Recommendation

flanciemen:

Your Mr, DeMoully recently wrote me to advise that my comments on the above
were still welcome cven though the inltial deadiine had passed, The press of
business had prevented me from wrilting earlier but I have now had a chance to
review your Tentative Recommendation.

I apeak from experince, past and present, on the Boards of two California
nonprofit corporations, vne of which I serve as President,

First, you solicit comments on the basic approach of the tentative drafte-

a comprehensive nonprofil corperation law, complete in itself, and the addition of
a2 new Divigion 4 to Title 1 of the Corporations Code, 1 heartlly endorse this
approach, Furthermore, I strongly endorse the four themes listed wnder ""Philozophy
of New Statute,” an pages 9 and 10, and am of the opinion that, in general, = good
job has heen done in achieving these goals. :

T have oanly the Following specific objections, baszed on a cursory inspection
2f the proposed leagislarion:

Offfcera: (3ec, 3369 ot seq.)

I am aware of ane nonprofit corporaiion which waa advised by counsel Lhat he
present Corpordtions Code forbade fts then practice of having the officers selected
directly by the members and thereafter aerving as ex officio directors, The pro=
cedure of having officers selected by the directors and serving at their pleagure
may be suitable for business corporations and large nonprofit corporations, but
many small monprofit corvporations {including both of those on whose Boards I servo)
find the other procedure quite satisfactory, T propnse language to the effect that
'"Nothing in this Division prohibica the bylaws [rom providing that officers are
chosen by the members For specific terms and that officers serve ex oifficip 2s
directors.”

Members: (Record Date, Sec, 5430 st seq.)

Consideration should be given to allowing the record date to be set in the bylaw:

Voting: {Sac, 5713{h}Y})

The proposed reducticn from seven to three vears is commendable, but I would ure-
further reduction, tn twe or {preferably) one year, {n line with the concern about
excessive separation of oswnership from comtrol stated on p. 37,

Ingpection Rights: {Secs, 6621, 6630)

Giving members the right to inspect records "durfing usual business hours" may
be satisfactory for business corporations or large nonprofit corporations, but amail
nonprofit corporations arz kypically manned by volunteers who can only work for the
corporation ouilgide of "usual business hours.,” 1 would supgest substituting "ar a
reagonable time af day' For “ugval business hours,”

1 would also suggest a totzl exempiion for corporations which routinely maks . he
records available is members for inspeciion at wembers’ meelinps, where Lhese are peld
sleven or mote times per yesr,

Directors' Meetings: (Svca, 333 el seq.)

Some consideration should be given ta a provision that members have = righe s
attend meetings of directnrs, unless 'he bylaws provide otherwige f{a kind of "Sunshin-




Law' for uonprofil corporatlions},

Fee for Filing Statement: (Gov,.S, dec, 12210}

1 am strongly opposed to the deletion of the exemption of nonstock/nonprofic
corporationa from this Ffee, This conflicts with the “philosophy” {p. 9) that no
change should be made in existing law unlzas Lhere is a demonstrable need for change,.
It i3 stated (p. 63) that the "game fee that applies to other corporations filling a
statement should apply o nonprofit cotporations,” But the differsntial concept is
preserved elsewhore, and reasonably so {Gov.U. Secs, 12202, 12203.7).

In closing, let me say that I hope my comments are of some help; I only regret
I could not have made an exhaustive inapectlon of the proposed legislation and given
further suggestions.

david 6. Cameron
P. 0. Box 24328
Los Angeles, CA 90024
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2530 Lake Shore Averule # 402
Oakland, CA. 94810
( 415 ) 444-0345

California Law Revision Commission
Stanford Law School
Stanford, CA., 54306

Ra.: Tenative Recommendation Relating fo MNonprofit
Corporation Law ( July 25, 18786 ).

Dear Mr. DafMoully:
Az you can sae [ have moved my office to Qalkdand,

Unfortunately the entire month of Sentember had to be spent in
New ‘vYork on a combination of business and persoral activities which
arosa guite unexpectedly. Tha net result Ls that | have not been able
to complate a detallad review of the proposed laglsiation.

I am very much in favor of 2 comprehensive nonprofit corporation
iaw which s complate in itself. Where there are provisions of the law
which are applicable to both profit and nonprofit corporations 1 favor
a compilation of such provisions Is a separats dlvislon of the Corporation
Code. The reasons for this preference s not only the facility for researcn
and armalysls, but the improved gquatity of advice which might ba randered
where ohe is not faced with the procadural task of refering to several
volumes of saveral codes in order to ascertain the law relating to a particutar
problem of a cllent; the ease of research will reduca the cost to the cllaent
and asslst in providing a more accurate response to a particular sltuation,
a better service at a lowar cost with less possibllity of confusion and ertor,

Most all of my work deals with nonprofit corporatlions. Your keeping
me advisad of future developments in the law relating to such entities would
ba vary rmmuch appreciatad.

Although a detailed review of the proposad lagislation will not be
- rendered tlmely, 1 shall continue to review the draft and when flnlshed my
conclusions and reasons therefore will be sent to the Commilssion,
Slhceraly,
: ,{f;;‘»’?*!f?é &W(?
Staven J, Malamuth
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HOWARD HASSARD
JORERH 4 AOGEME
AOBERT D. HURKER
BAATORE BOS3I1G
Crivwiln £ WILLETT
JDHM | JEFBRIN
WwiLiints @ ITURGEDN
GLENK L. ALLEN
GART A. GAVELLD
JAMES N PENRDEC
BicH . ZIMMERIMAN
A.ROBERT ArMaER
CHARLER F. ®QME, o
AOBLET © FAUSSNER
B. THOM..8 FRENCH

EAHIBIT LVIX

MamsAarD, BoHMINGTON, ROoGERS & HuBEwy
A2TTCRMETS AT LAW
44 MENTAOMESY ATREZT
SINTE 3200
BAN FRANCISCO, SALIFQORMIA D40

TELEPHONE (] BRi-95NE

HARTLEY F HEART
(1B -1964)
GUS L. MARATY
{(tRic-igea)
ALAN L. BONHIMNGTON
HEZY NI YL

October 4, 19%6

Mr. John H. DeMoully,

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Dear Mr. DemMoully:

We very much appreciate the opportunity to review the
Commission's Tentative Hecommendatlon Relating ro Nonprofit
Corporation Law. It ia our impression that the Commission
has done a superb job.

We are particularly interested in the subject because
we are counsel to the California Medical Assoclation. While
CMA itgelf {3 unincorporated, numerous component societies
are incorporated. Additionally., crganized medicine has formed
a multitude of nenprofit corporations to carry out specliic
tasks. We think the basic approach of a comprehensive and
complete nonprofit corporation law deserves support. We think
the Commigsion's draft is axcellent.

It is imperative that affected organizations have suffi-
cient time after the «ffective date of the Act to make necessary
bylaw changes. In many inastances, these changes can only be
made at the Annual Meeting of the corporation. For example,
medical gocieties will want %o protect themselves against
members who wish to obtain membership lists for commercial
exploitation, by adopting the alternative bylaw provisions
specified in Section 6625,

With respect to Section 5310, which recognizes the Board's
right to delegate the management of the day-to-day operation
of the corporation to a management company, you may encounter
a degirs on the part »f various legislators that the books
and records of a management company pertaining to the corpora-
tion be open to inspectiocon. We are not suggesting such a
provigsion, but there has been tonsidesrable controversy in this
araa, particularly with respect to certain "prepaid health
plans” which were organized as nonproflt corporations. This
gpecific problem hags been resolved in the Knox-Keene Act,
dealing with entities of this nature, but these concerns may
now be falt more gensrally.



Mr. John H. DeMoully
Getober 4, 1976

-~

Page 2

-,

We are also aktormeys for California Physicians' Service,
doing business as "Blue Shislid »f California." The corporation
was originally crganized by the California Medical Asscciation
pursuant to Corporaticons Code Bection 9201, We have historically
opposad any tampering with Section 9201. However, we think
that your approach, which iz to add a new article and Section
700 to the Business and Professions Code, probably makes wmore
sense than retaining this provision in the Corporations Code.

We bzlieve that Blue Shield.will suppozt this change.

Sinceraly yours,

L David E. Willett '

DEW/yb .-

co: My, Willis W, Babb
o4 Mr. Michael Ganahl
Howard Hassard, Esqg.



Hemorandunm 75-53
‘ ' ff'.j..'

/_.i ) M{ “;r 4 ,f’{’{_ ﬁi; ..«f-j,“' ,
EKHI‘RIT 7 ” Lty £ y k";:'{t’ ....,-’ /}, .
- m o7 /A‘ e e
‘._;lef "; f 7 /
Frlogoter 4
(J‘-'i.:.;l‘ _ \_‘ f . ’
S !:f%u: Fo, 524
- ’:r’ e /‘
’,JJL\ /Jf“ﬂ /ﬁa.«,%,&.«{»{,r
ey O

/’Z S de oL o ;; d
»—51 5‘1(177 (f, { }/ szf Kf c‘:s%f ,L,/gf /249/" .(&.(i/t
ALy ,2{”,5‘5 ,if L—c%} f/
{-14 ﬂ{_ // . ' “qu‘?v -t:‘“?:f;' /E/Lf_'—z 2 5.}4*
iz ézz”?{—ﬁf #f Mwﬁzé ffé’dﬁﬁggwr ;f{/i ;9“/7‘:/
rV{f _ / A A
/‘K by L e ﬁf" L E -",/%’;‘:z 14‘#'5//‘"’ (:’;evéf( g’Z‘ g ey -

o /"’ s
- LBl / ,.
g CRrels Tieey /,.Zf: e {’ {éﬂ--a,g,.a.f ol oee 7 /"‘f—%é’zﬁf %:{’{!

/ .
f’ A ?“‘) s P"’ i
M F LAl L el A Y

"f? e f f"’/ %Q{{?ﬁ.‘;ﬁ?ﬂ ﬁ; /{‘w‘{; u“E_ ; cfl
gﬁ : éf' .,
‘tf’ws /?d‘/l/[’f_, /E%fe L A ‘/g/ ‘,'.—"-'"

P j,:""’”f?:/’{ < nw*v: ,.a? ﬁtfa?: f}ﬁ
fu:.fﬂ - A”L“,;Z:- ?A(,éﬂfm"d.c‘v ’ S {wéa Li-g e '7*"%-45#-—;2‘,?’! £ 72./{'{ it 2en? & H,
o /‘J 2 q LU%' :c#’wf—‘%l i::.z:; i *m plany < lew il /Zﬂ -
L L o 2 e ,fa/z,{ o / ,f,fae 2ephials [y soglli X .
- ("" N X PP /lm PPA ;»,,_ _y / ;'fy;r‘n/f il pPOR :./L—.rx,,,g_* )
é{ g »Mt’ e

o gt cofelen i aver g
he

r.;_ {rff/ﬂ/ s L{#‘/{'{.{C Z‘f’)‘ﬂ{' /{/fg,,z& /t,(“"r" 3&“2’-"!”{’/{%_& P {gt«,_j/w{*
{,:L Mu/% e i‘%x’g?'lm,:fg %./::”Z/”'ﬁ”f’*f’f"? (_,Jwvsé-:vr"

: ’“3{”1" /z‘:”i/ Fug-t A ’«"":&’7

..—é'*/ Lfé Ljfﬂ Jj{"ﬁl. ,QJE.A &i’., -.m! f.(m., 7 547{ //ﬁ"’{m«z“’ - {:‘7:‘ et

b ‘ /‘i-v‘.,}r’ e rmf {’im 'E' £l é(f? A ﬂl
- -~ . . - i /-;* o i
f'/ ,.r/ / . Jj 7, f (/’? /, /? ¥ ﬁlp ({ - F.

-5«’ .
L T gt

7 p '> Ll Py

VA & DI v Ay

AR 5’f§:/-—e » 268G
i e » .



vemorandun 76-83

I . ALY 1XT AT WL, SIMON
ARTHUR W. 5IMUK ART ATTOANET AT LAW
. 4 cUd PAGE S
L%ggafﬁﬁg;afgaaa’ QAR FRANCIRCO, A O

[4in) BR208e0

Ootober &, 1975

Calitornla Law Revision Lommission
tanford Law School
Stanford, CA 94305

Att: John H. OeMouliy, Executfve Secretary
Bear Sir:

{ apciovgize for sending in this raply at the last minute.
Only through sheer forge of will was § able, during the last few davs, io
devote sufficlent time to zomplete the rsview reguested.

P can Find no areas of the proposed new Non-profit Corporatisn
lode with which | disagree. | especisliy wish to support the general
recognition which the code would give to directors of charliable
corporations being volunizers. The limited nature of thelr respons!ibiliicy
Is wail raflacted in the sroposed revision. Also, the libaralized
provisions permittlng action by the corporation by consent of the
Dirsctors, the obtaining of such consents and the number requived should
make the management of charitable corporations' affairs conslderably more
convaniant,

1P iz would e approprisgte, may | suggest that the Sonmisston,
In its flnal report to the lLegisltature, also make recommendations For
standardized forms of articles of Incorporation and by-laws for non-profit
corperations? | should imagine :that ¥ such wera easiiy Tncorporated ints
g Anpendix of the Code ihe Secratary of State wouid find nroposed articies
dcreptabis in many more instances,

| hope that this s of some valua. |f you would llke to nave
the draft Code retuyrned to vou, piease inform me; otherwise, | shall pizecs
them in my library for ¥uture reference. Thank vyou for providiang me this
oppertuntiy,

Ccrq;éﬁqu I
T i

o 5*-
Arth



