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First Supplement to Memorandum 76-~72
Subject: Study 39.240 - Enforcement of Judgments (Third Party Claims)

We have received z memorandum from Professor Riesenfeld, the Com-
missfon's consultant on creditors' remedies, that deals with the staff
draft of the third party clalms procedures. The draft sections are at-
tached to Memorandum 76-72 as Exhibit I. Professor Riesenfeld's memo-
randum 1s attached hereto as Exhibit 1. This supplementary memorandum
proposes to revise several sections set forth in Exhibit I to Memorandum

76-72 in respomse to Professor Riesenfeld's memorandum.

§ 706.010 (c). Definition of "third person"

Professor Riesenfeld comments that subdivision {(c) which defines

"third person" is "somewhat meaningless." {Exhibit 1, p. 2.} The
reason it is included is to emphasize the change from existing law which
provides separate procedures for secured parties and other third per-

sons, The definition could be omitted without serious'consequence.

§ 706,110, Manner of making third party claim

Professor Riesenfeld states that this sectlon 1s too. broad and
should be limiteq to third party claims asserting sﬁperigr‘interests.
{Exhibit 1, p. 2.) The staff agrees and would revise the first portion
of Section 706.110 as follows:

706.110. A third person may claim em a superior interest in
any personal property that has been levied upon under a writ of
executlon by serving upon the levying officer a verified written
claim, together with a copy thereof, which contains all of the
following: :

-

Comment. Section 706.110 1s based on part of the first para-
graph of former Section 68% and the first sentence of subdivision
(2) of former Section 689b. Section 706.110 permits any person
claiming am a superior interest in the personal property levied
upon to use the procedure provided by this chapter. Under former
Section 689, the clalmant had to show title and right to posses-
sion. See Palwmquist v, Palwmquist, 228 Cal. App.2d 789, 39 Cal.
Rptr. 871 (1964) (attaching creditor could not use third party
claim procedurz). Under Section 706.110, any interest that is
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superior to that of the judgment creditor may be claimed, including
title, right to possession, a security interest under a security
agreement, and a judicial or statutory lien.

§ 706.120. Demand to judgment creditor for undertaking or deposit
Professor Rlesenfeld states that Section 706.120(a) {2} should be

consistent with Section 706.110(b). To accomplish this, we propose to

revige both provisions:

706.110. . . .

{b) A statement of the reasonable wvalue of the interest
claimed ew which , in the case of a security interest, a state-
ment of is the total amount due to the secured party under the
security agreement with interest to date of tender.

706.120. (a) . . . .

- {2) A demand £ef either £he smeunt sof #he that the judgment
creditor elect either (i) to pay the reasonable value of the
interest eraimed stated in the claim plus interest due to the date
of tender or (ii) to give an undertaking as provided in Sectlon
706,170,

§§ 706.130(b), 706.160, 706,290, 706.410, 706.440

Professor Riesenfeld proposes several technical changes 1n these

sections relating to release of levy and custody in which the staff

concurs. (Exhibit 1, pp. 4 and 5.)

Determination and payment of amounts not vet due to a2 secured party

Professor Riesenfeld also recommends that the procedure permit the
determination of the total outstanding indebtedness secured by the
property, and that the judgment creditor be afforded the right to pay
off the entire interest, subject to any prepayment penaltles. (Exhibit
1; P. ﬁ.)

The staff agrees that it would be useful for the claim to state the
amount not yet due but to become due, 1if for no other reason than that
the execution purchaser should be able to know what he 1s buylng.

Providing'fhe judgment creditor with the right to compel the

secured party to accept payment for his entire interest appears more
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complicated. We could provide that the judgment creditor could pay off
the entire amount 1f the security agreement provides for prepayment.

The judgwent creditor would have to pay any prepayment penalties. But,
in the absence of a stipulation (which the statute need not provide for)
or a right to prepayment in the securlty apreement, it appears somewhat
unfair to the secured party to set up a statutory procedure for dig-
counting the oblipgation and foreing him to accept such amount. What
dlscount rate would be used? Does the Commission wish to pursue this

possibilicy?

Third party claims in examination proceedings

Professor Riesenfeld recommends that the third party clailms pro-
cedure be extended to cover the sltutation where a third party claims
superior rights in an examlnation proceeding. (Exhibit 1, pp. 2-3.)

As presently drafted, Sectlon 705.160 provides that, 1f the third

person denles the debt or clalms an interest in property adverse to the
judgment debtor, the court may not determine the respective interests in
the property in order to achieve an early resolutlion of the dispute.
Instead, it is contemplated that, 1f the }judgment creditor wishes to
pursue the matter, he will bring a creditors's suit against the third
person. As Professor Riesenfeld notes, several states permit the court
to determine the respective interests in the property in the supple~
mentary proceedings-~even as to real property in some jurisdictions.

The staff agrees that this would be a beneficial chanpe. If the Commis~
sion approves, we will draft a provision that requires a third person
who claims superlor rights in examinatlion procedings to make the sort of

specific third party claim prescribed by Section 706.110.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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4y . s . e, . Comment on:Memorandum. ?6-?2 L,
b e (Third—Patty Claims) N
Stefan A. Riesenfeld S
Consaltant
fu The ThirdeParey cleim pracedure_--_:hs currently part of California Law
18 in need of revision because the language of the contrelling: provi-
“ gfohs as Well as thelr tules are im part:obolete’ tu view of the adop-
tion of the U.C.C. which consolidates zll ammual security: interests
in personal property and ipe‘%iﬂcally pro'vides for the :I.mmtuy
trannferabil:l.ty of the ‘debtor”s rights in collateral by attat!hment. _
' garn'.l.ahnent ‘or’ other judicial process under - Cali U.C.C. 9-311, subject
" to default provisions in the security agreemént.: 'Under the U.0.C. .
purchasers. at execution sales are not buyers 1n'the 'o‘rdiﬁary course of '
businesa. cal, tf.ﬁ.c. 51-201(9) and not: protected by Cal. v.C.C. §9-307,
Althou,gh the third-party cla:l.m sect:lona, ¢.C.P. §6689 and 689b,
‘relate to leviea under a writ: af. eéxecution, they ard applicable to
lévies of attachments under cperat:lhg or smpended Hew at&uu:es ~ See
C.C.P. §549 and suspended §8488.090), 488.020c. ~Becsuse of their check-
ered hiscpry, §5689 and 6@91: are sapqut;to curious mq.,_._uung_‘cgssary
burdens and doubts as to their effects. . |

e e e
~ Scope: Need for E:g)ansiun '

At present C.C.P. §689 applies to “cla:l.n! of .fitle a;nd right of
‘'possession” and §689b to "claims of contiitiml sellets -and ‘ehattel
' sortgages.” = - T ceE RN
“ i Claimants of priority uider statutory liens or 14ens by judicial
‘"L l5Tacess cannot Unvoke the procedures under §689,. Palmquist v. Palmguist,
? 128 C.A.2d 789,739 Cal. Rptr. 871 (1964). ‘This of course does not mean
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that they have not other rgmed;gs such as injunctioné; d-et;.laratﬁry -
judgment proceedings, trover,'_etc. Even C.C.P. §689 does not requite )
resort to it ’by claimants protected thereby but permits reliance on
~ other remedies, , Reta:l.lers Credit Asa Ass'p of Sacramento M. Suﬁtior Court
- of Glenn COuntz, 19 C. A.Zd #5? 65 P 2d 937 (1937) Conuarcial Credit
Plsn, Inc. 276 C.A.2d Supp. 831, 80 Cal. Rptr. 534 (Super. Ct. Almda

App. Dep.). Y o

A)'I agréa with l:her'staff that the consolidation of Sactians 689 and
_ 689b, as well as thelr extension to statutory and :Iud:lcial liens is -
‘--"?-'?*aeﬁrané. T ath’ ¥t s!‘i:isfiéd, hwem-, vith: iome ‘of the: proposed

.
'--“-.«.;.‘.. 4 P o . . L

"‘?"j‘ e 'I'h:lrﬂ-patty claiﬁ proeedure Shoﬂ'.lﬂ be available to & party who
ST ‘dlated superier’fights in the ‘personal ptopérty’ levied upom, such supe-
“ieiop! ‘t:l.shti‘ ineluding shperint rights to mm:m or tc the llale and
' satistaction' frém the procedds: of ' the' ﬁtopnxty. $706.110" ("eny interest
““L%'10. the personal propefty levlad ﬁpon"‘ shm too" broad}, 5705 Glﬂ{c}
. - seeu “to be. smﬂmt ‘ueaningma A TR R
Iwonld say in §706.110:- 7 - ¥ 2 y
: e "A peréon nay claim & superior 1nt:=eresr. '.lu anr paraanal prop-
erty.™ RRIR
1 would. def:l:ne superior 1‘nterest' -"1ﬁe1ﬁdin'g titlb ﬁf other risht
to’ pouessibn, se’cﬂr:lty Interéat’ undet -'a security: agteeuent and 1iens by
juﬂicial pmeedings ot applicable proviston of law." S

Gl 80 e,

B) I would recomend consideration of the question whather the avail-
ability of the third party claia procedure shouid be extended to supple-
mentary ptoceedings. §705. 160 (Hemnrandum ?16-72) does not ‘envisage —
claims by third phrtieé athar ‘than. pe;:ams 1ndebted to of holding prop-
Terty ‘of the Judgmentd” -debtor., - Present Law does ‘hot: perad t’ third party
" Telatus unddf 33’3'8#"5:' 6895* in supplenéntary in:neeadings because of con-
- stitutional daubts. Stnce the. pfdcaduré has beén' upheld as. constitu~
“¢fonal L' ‘caseé’ OF & levy hee'mr’h &ﬂmm. v. Higaius,
o 95 C.A. 74483, 213 P.2d¢ %43 (1930); ‘there' aré'fio reasons why similar
TEEL T aeep sodld not ‘Hé permitted 1f a third party. chooses to elaim superior
rights in supplementary p:oceed:lngs_.r 1f the supplementary proceedings

.'_ [ . [ e T R 1_’ =




- _implement a. postrjudgmeat levy, §§689 and 689b are applicable by their
very terms. Why should the same procedure not be applicable if the
judicial lien is obtained dy supplementary proceedings? A number of
jurisdietions now permit such proceedings, see- Riesenfeld, Creditors
Remedies and Debtors' Protection (2d ed, 19?5) P 277 ftn. 9 and Note 1,
p. 289 (Floride, Indiana, Haryland, Michigan. New York, Oklahoma, Wash=

Hington) : '

L2
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Rights and Duties of Sﬁﬁardinate,creditqg.

If the Lnteééét-élaimed is ovnership of - the personal'prqperty
levied upon or a right to possession under a leage or bailment, the
creditor has no right to sell the property in defiapce of ‘such interest.
If the property is leased to the thir& party elaiuant but nat yet de-
livered, the judgment debtor s rights as lea-or (which may be chattel
paper 1f the property was inventory) should perspbject to an execution
sale. _ o ‘- L  - B 'f

If the claimed interest is a lien or eecerity interest;'the deter-
mination of the amount of the debt so secured will become material.
Under, the, ferms of C.C.P. §689b the claim must state "the suus due or to
accrue, above set—-offs with 1nterest to date of - tender and . upon ‘payment
of that amount (and oaly upon the payment of that amount} the property
will be sold free of all liens and claims of the third party clatimant,
§689b(8). In other words, the creditor must pay the whole amnunt of the
debt whether due or not. This goes beyond the redemption riggts of
lienors under CC §2904 which .accrue only upon maturity of the secured
. debt, Moreover, it may be inconsistent with U.C.C. §9-311 and therefore
-repealed by- impliqption. . ‘ . ‘

The staff proposes that the levying creditor 13 only bound to pay
what 1is. due at the time of the making of the claim._ ?hile this may be
the whole debt 1f the agreement contains .an acceleratie;.clause, diffi~
culties may. arise if ng purtion of the debt is 1n default and the levy
does not conptitute a default under the, gnverning agreement.' 1 agree
with the: propoaal that ‘the . levying creditor should no longer.he under a
duty to pay what is not due but that scill 1eaves twa further igsues:
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'*(é)”&hould”the'creditur have a'¥lght to a detérminstion in summary
probeedings of the ‘total’ outﬁtanding 1ndebtedness -aecured by the prop-

: etw? ST e e L e 4 . e e
i (b) ‘Shéuld he have thia right to pay it off. iﬁ totd ‘sibiJeéct to pre-
"payment eharges, 1f valldly stipulated uf ﬂisenunted to the: ptesant in

fhi sHsence of a govérning agreement? - 7 - AN

1) In my opinion the third party claim pfbcedute, whether iﬁiﬁlated by'
the third party (5706 110) or by the levying credicor (8706,310), should
also detarmine the to;al amount. secured sinca :he exaeution purchaser

has.a legitipate interest dm such’ dEterminatinn.3 The reasonable value
-of the interest. {equity), sgld depands on the value of the rempining
-third party interesb. {In wy npinioq 5766 1za(a)(zJ 13 not; p:qparly

- drafted and should track with §706, 110 b.).

t 2) I would even answer 159u@ (b) in the affiruative. :

There ‘are other points which are bothefsune - 1f -che praperty
secures a debt which 1s partly due and partly not due,luhat ate the

1 rélative prinrities after subragatian? 5706 lkﬁ{b) ig not clear on that

1dsus, Uﬁﬂer forser law this problem ald: ‘mot exist., ‘Moreover the

-le#ying creditor ahould be ‘entirléd to pay of £ the’ debt and- be ‘subro-
" gated to the portion of the debt paid and to ‘the seeutity if the valye
"7 of the collateral exceeds the total-debt. ' §706. 140(b) 1s. eiﬁher too

“broad or misleading. ' Cf: Poteet v, §2;gL 163 CiAi2d 870 (Super. Ct.

Zpp. D, 1958), ¢ v T

' moo

"-Effect of Hanfc 14, .
5?06 130(b), §706. 160 and §706. 290 deal with,releaae and relevy.
The current statutes use - varying languase. 5689 par,- 3 speaks of

) -Yn:urelease the property and. the’ leVY." §689- pat.. 8 speaks of ‘reldase of

"the property ok ‘the levy" and. providas for - retake or levy," 1f the

'creditur ultimatély prevaiis. 5689b(#) ‘vefers only to "release;of the

" 'propetty" and 689B(10): envisages “retaking” of the property under o

* extant writ or amew writ.” The différence in. language between: §689 and
$6895 'is” ﬂue_ﬁo the" amendiient . in 1957 which extended the third:party

NS
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claime procedure of $689 to levy on intangible property and apparently
also meant to overrule the suggestion in a prior case to the eifect that
the release of the property taken still left it subject to an equitable
lien effective against the debtor's trustee in bankruptcy.

1 recommend (a) that §706.130(a) should use the words "release the
levy and the custody of the property where it is not held under amother
levy,” (b) that §706.160 should spesk of "release of the custody of the
property” and {(c¢) that §706.290 should remain restricted to re~levying
instead of re~taking (as proposed). (d) I recommend, however, that a
new writ should always be required, if the return day has expired,
provided we keep the present system that after return day a writ is
functus officio. The present system of §§689 and 689b create an unnec-

esgary exception.
§6706.410 and 706.440 should be changed to conform to the sugges-
tions relating to §§706.130(b) and 706.190.



