
404/121 

1177 • 250 

Hemorandu", 76-58 

6/3/76 

Subject: Study 77.250 - ~ivision 4 (Provisions Applicable to Corpora 
tions Generally) 

I-Ie have sent you a redraf ted version of Division I, for insert ion in 

your binder. Ue suggest you go through the entire division prior to the 

meeting and raise any questions you may have concerning particular 

sections at the meeting. The follo"ing are matters of significance we 

note for your attention. 

§ 14401. Applicability of definitions in divisions 1 and 2 

This section was drafted to avoid the need to repeal definitions in 

Division 4. Under the scheme adopted, a person concerned with a busi

ness corporation will need Division 1 and Division 4. A person con

cerned with a nonprofit corporation will need Division 2 and Division 4. 

Accordingly, there is no need to duplicate definitions in 9ivision 4. 

] 14405. Transact intrastate business 

As the C01lll'lent to Section 14405 notes, the term "transact intra

state business" applies to foreign nonprofit corporations as well as to 

foreign business corporations. See Corp. Code 5 14450 (scope of divi

sion). This \~as true under prior law. See 'lechanical Contractors Ass 'n 

of America, Inc. ~ llechanical Contractors Ass'n of ilorthern California, 

Inc., 342 F.Zd 393, 398-400 (1965). 

§ 14512. ;!ame which is likely to mislead, contains word "charitable, " 
or Hhich is prohibited by law 

;lote that we have added a new subdivision (c) to this section. If 

this addition is approved, the leadline to the section should be expand

ed to conform to the leadline set out above. 

The staff would like to eliminate subdivision (a) of Section 201 

from the General Corporation Law. We have compiled subdivisions (b) and 

(c) of that section in Division 4. Retaining subdivision (a) in the 

General Corporation Law would be misleading because there are many other 

limitations on names and there are other limitations on the Secretary of 

State filing articles llithout approval of the Superintendent of Banks. 

E.g., Fin. Code ~5 400 (proposed bank or trust company), 5506 (domestic 
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savings and loan association). Accordingly, ".0 suggest that Section 400 

of the Financial Code be amended to read as set out in E"hibit I attached. 

j 14530. Filing by Secretary of State 

The last sentence of subdivision (c) "as added by the Commission to 

make clear the date of filing of an instrument resubmitted for filing 

(one accompanied by a written opinion of a California attorney). The 

corrective bill adopts the date the instrument is received on resubmis

sion as the date of filing. The staff prefers the corrective bill 

provision. It seems odd that something that is not filed can later be 

filed and affect the rights of a person who had something on file prior 

thereto. This problem is avoided by the corrective bill solution. 

Moreover, if "e are going to generalize the provisions relating to the 

filing of instruments, there does not appear to be sufficient justifica

tion to change the rule which will be adopted by the Legislature when 

the corrective bill is enacted. 

~ 14533. Instruments conforming to law 

llote that we have limited the rule in subdivision (c) to instru

ments filed under ijivision I, 2, or 3, but subdivision (b) is not so 

limited. We believe that subdivision (b) is a reasonable rule to apply 

to all instruments returned by the Secretary of State, whether under the 

Corporations Code or some other code. However, we fear that extension 

of subdivision (c) beyond the scope proposed by the staff could result 

in unintended consequences since we will not necessarily be aware of all 

the statutory provisions that might be involved. 

§ 14861. Forei~n insurers 

He have discovered that the reference in subdivision (b) is incom

plete. A reference to Section 12931 of the Insurance Code should be 

added; this section authorizes service on the insurance commissioner 

when service cannot be made on the agent appointed pursuant to Sections 

1600-1605. InCidentally, Section 12931 has an interesting provision 

with respect to the use of certified or registered mail which was added 

by a 1972 amendment. The provision provides that notice is to be given 

to the defendant "by certified mail (or by registered mail if it is 

addressed to an area outside of the United States where certified mail 

service is not available)." This might be a n,ore precise way of de-
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scribing the tYjJe of mail to be used in various parts of our statute 

where we now authorize certified or registered mail but do not indicate 

which is to be used. 

OJ 14870. Herger of consolidation; surrender of right to transact 
intrastate business 

The staff has added subdivision (c) to this section. Subdivision 

(c) is not essential since the corporation can continue to be served by 

serving the designated agent until it files a certificate of surrender. 

However, the subdivision is useful since the foreign disappearing cor

poration nO longer exists and no longer is transacting intrastate busi

ness. The subdivision continues a requirement formerly imposed by 

former :3ection 4119. We do not know whether the omission of the sub

stance of subdivision (c) :Ln the new General Corporation Law was inten

tional. In connection with this problem, see subdivision (c) of Section 

14835. 

~ 14880. Additional method of service 

Section 14880 is new. It is included to make clear that Article 4 

(conmencing with Section 14880) supplements the service of process 

provisions of the Code of Civil Procedure. 

Additionsl Provisions 

There are a few additional sections contained in the General Cor

poration Law which should apply to all corporations. lbe staff suggests 

that these be compiled in Division 4. 

Two provisions concerning the evidentiary effect of certified 

copies should be compiled in Article 2 of Chapter 1 of Division 4 as 

Sections 14457 and 14458. A section relating to evidence of record 

ownership in case of a merger or consolidation should be compiled in the 

same article as Section 14459. These three sections are set out in 

Exhibit II attached. 

1\'0 sections relating to the enforcement powers of the Attorney 

General should be compiled in a new A.rticle 3 (commencing with Section 

14490) of Chapter 1 of Division 4. lbese sections are set out in Exhib

it III attached. 
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References to Divisions I and 2 to Include Division 4 

There are references in various other statutes to the General Cor

poration Law and to the General 'lonprofit Corporation Law. If some pro

visions of the 3eueral Corporation Law are to be compiled in Uivision 4 

and are to be made applicable to nonprofit corporations, it would be 

desirable to add a provision to Jivision 1 (General Corporation Law) and 

Division 2 (General llonprofit Corporation Law) to make the reference 

include the provisions compiled in Division 4. The provisions set out 

in Exhibit IV are suggested. 

Respectfully submitted, 

John H. Det10ully 
Executive Secretary 
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ilemorandum 76-58 

llJrtliBIT II 

045/196 o 14457 

Tentatively ~pproved 
February 1976 

Renumbered and Revised 
Lay 1976 

§ 14457. Evidence of corporate for~ation and existence 

14457. For all purposes other than an action in the nature of quo 

warranto, a copy of the articles of a corporation duly certified by the 

Secretary of State is conclusive evidence of the formation of the corpo-

ration and prima facie evidence of its corporate existence. 

Comment. Section 14457 is the same in substance as Section 209 

(General Corporation Law). It continues former Section 313, which was 

applicable to nonprofit corporations through former Section 9002. See, 

e.g., Barber ~ Irving, 226 ~al. App.2d 560, 33 Cal. ~ptr. 142 (1964); 

see also Cavin Hemorial Corp. ~ Regua, 5 Cal. App.3d 345, 85 Cal. ':ptr. 

107 (1970). For an action in the nature of quo warranto, see Section 

U03 of the Code of Civil Procedure. 

Note. The staff has not yet researched or included in the Comment 
material relating to the interrelation of this section with the alter 
ego doctrine. 

Cross-Reference; 

Evidence of performance of conditions necessary to adoption of amendment 
to articles, }§ 908, [reference to comparable provision of nonprofit 
lato] 
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405/d49 :; 14458 

tentatively Approved 
"lay 1.976 

~enumbered and ~tevised 

,-lay 1976 

5 14458. Evidence of bylaws, resolution, meeting, or minutes 

14458. The original or a copy (if certified to be a true copy by a 

person purporting to be the secretary or an assistant secretary of the 

corporation) of: 

(a) The bylaws of a corporation is prima facie evidence of the 

adoption of the bylaws and of the contents of the bylaws. 

(b) The minutes of an incorporators', shareholders', members', 

directors', committee, or other meeting is prima facie evidence of the 

due holding of the ueeting and of the matters stated in the minutes. 

(c) A resolution adopted by the board, or a committee, or the 

shareholders or members, is prima facie evidence of the adoption of the 

resolution and of the contents of the resolution. 

Comment. Section 14458 is the same in substance as Section 314 

(General Corporation Law). It continues the former Section 832, which 

Was applicable to nonprofit corporations through former ::;ection 9002, 

but did not specifically refer to resolutions. 
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406/162 ~ 14459 

Tentatively Approved 
;'iay 1976 

Renumbered "lay 1976 

§ 14459. Evidence of record ownership in surviving or consolidated 
corporation 

14459. Hhenever a domestic or foreign corporation having any real 

property in this state merges or consolidates with another corporation 

pursuant to the laws of this state or of the state or place in which any 

constituent corporation was incorporated, and the laws of the state or 

place of incorporation (including this state) of any disappearing cor-

poration provide substantially that the making and filing of the agree-

ment of merger or consolidation vests in the surviving or consolidated 

corporation all the real property of any disappearing corporation, the 

filing for record in the office of the county recorder of any county in 

this state in which any of the real property of the disappearing cor-

poration is located of either (a) a certificate prescribed by the Sec-

retary of State, or (b) a copy of the agreement of merger or consoli-

dation, certified by the Secretary of 3tate or an authorized public of-

ficial of the state or place pursuant to the laws of which the merger or 

consolidation is effected, shall evidence record ownership in the sur-

viving or consolidated corporation of all interest of the disappearing 

corporation in and to the real property located in that county. 

Comment. Section 14459 is the same in substance as Section 1109 

(General Corporation Law) except that Section 14459 applies to nonprofit 

corporations as well as to business corporations. See Section 14450. 

-3-



Memorandum 76-58 

EXHIBIT III 

968/721 § 14490 

Tentatively Approved 
April 1976 

l~numbered and Revised 

hay 1976 

Article 3. Enforcement by Attorney General 

§ 14490. Enforcement of certain statutory ,>rovisions by Attorney 
General 

14490. The Attorney General, upon complaint that a domestic or 

foreign corporation is failing to comply with the provisions of Section 

14455 or Chapter 6 (cocmencing with Section 600), Chapter 7 (commencing 

with Section 700), Chapter 15 (commencing with Section 1500), or Chapter 

16 (commencing with Section 1600) of Jivision 1, or Chapter 6 (commenc-

ing with Section 5610). Chapter 7 (commencing with Section 5700), Chap-

ter 15 (commencing with Section 6510), or Chapter 16 (commencing with 

Section 6610) of Division 2, or Chapter 5 (commencing with Section 

14600) of this division, may in the name of the people of the State of 

California, send to the principal executive office of the corporation 

notice of the complaint. If the answer is not satisfactory, the Attor-

ney General may institute, maintain, or intervene in such suits, ac-

tions, or proceedings of any type in any court or tribunal of competent 

jurisdiction or before any administrative agency for such relief by way 

of injunction, the dissolution of entities, the appointment of receiv-

ers, or any other temporary, preliminary, provisional, or final remedies 

as way be appropriate to protect the rights of shareholders or members 

or to undo the consequences of failure to comply with such requirements. 

-1-



· . 

,~ 144',i1 

In any such action, suit, or proceeding, there may be joined as parties 

all persons and entities responsible for or affected by such activity. 

Comment. Section 14490 is the same in substance as Section 1508 

(General Corporation Law) but extends the scope of Section 1508 to 

comparable provisions of Division 2. In this respect, Section 14490 

continues the requirements of forl'!er Section 2240 which applied to 

nonprofit corporations as well as business corporations. See former 

Section 119. 

Cross-~eference: 

Supervision of charitable trusts, ~ 5564, Govt. Code §§ 125SD-12597 

406/167 j 14491 

Tentatively Approved 
I'ay 1 !?76 

<en umbered and Revised 
'lay 1976 

§ 14491. Action by Attorney General to dissolve corporation 

14491. (a) The Attorney General may bring an action against any 

domestic corporation or purported domestic corporation in the name of 

the people of this state, upon the Attorney General's own information or 

upon complaint of a private party, to procure a judgment dissolving the 

corporation and annulling, vacating, or forfeiting its corporate exist-

ence upon any of the following grounds: 

(1) The corporation has seriously offended against any provision of 

the statutes regulating corporations. 

-2-



5 144S1 

(2) The corporation has fraudulently abused or usurped corporate 

privileges or powers. 

(3) The corporation has violated any provision of law by any act or 

default which under the law is a ground for forfeiture of corporate 

existence. 

(4) The corporation has failed to pay to the Franchise Tax Board 

for a period of five years any tax imposed upon it by the uank and Cor

poration Tax Law. 

(b) If the ground of the action is a matter or act which the cor

poration has done or omitted to do that can be corrected by amendment of 

its articles or by other corporate action, such suit shall not be main

tained unless (1) the Attorney General, at least 30 days prior to the 

institution of suit, has given the corporation written notice of the 

matter or act done or omitted to be done and (2) the corporation has 

failed to institute proceedings to correct it within the 30-day period 

or thereafter fails to prosecute such proceedings. 

(c) In any such actio~ the court may order dissolution or such 

other or partial relief as it deems just and expedient. The court also 

may appoint a receiver for winding up the affairs of the corporation or 

may order that the corporation be wound up by its board subject to the 

supervision of the court. 

(d) Service of process on the corporation may be made pursuant to 

Chapter 4 (commencing with Section 14550) or by written notice to the 

president or secretary of the corporation at the address indicated in 

the corporation's last tax return filed pursuant to the Bank and Cor

poration Tax Law. The Attorney General shall also publish one time in a 
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• 14491 

newspaper of general circulation in the proper county a notice to the 

shareholders or members of the corporation. 

Comment. Section 14491 is the same in substance as ~ection 1801 

(General Corporation Law) except that Section 14491 applies to nonprofit 

corporations as well as to business corporations. See Section 14450. 

In this respect, Section 14491 continues the substance of former Sec

tions 4690-4693, which applied to nonprofit corporations by the applica

tion of Section 9002. 

Note. Section 14491 includes the last sentence, relating to news
paper publication, since this section has been made one of general ap
plication. 
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11emorandum 76-58 

EXhIBIT IV 

992/950 Corp. Code ~ 100 

§ 100. Citation of division; effect of reference to division 

SEC. Section 100 of the Corporations Code is amended to read~ 

100. (a) TI.is division shall be known and may be cited as the Gen

eral Corporation Law. 

fe* ~~ ~ ~ *he G~e~e*~efte GeieT efti efty i~¥ie~eftT P~*T 

e~~ e~~e 8t!' _&*~eft t!het!'eei, IiIllY et! MY t!tiIe Ite _fte!ei 

_ t!'e!,ee~eoh-

(b) Any reference to the General Corporation Law ~ to this divi

sion shall be deeuecl to include Division ~ (comruencing with Section 

14400). 

Comment. Section 100 is amended to delete former subdivision (b) 

and to add a new subdivision (b). Former subdivision (b) is superseded 

by Section 14456. Jew subdivision (b) has been added because some of 

the provisions formerly found in this division have been recompiled in 

Division 4. 

968/725 Corp. Code J 5000 

5 5000. Citation of division; effect of references to division 

5000. (a) This division shall be known and may be cited as the 

General Nonprofit Corporation Law. 

:(b) Any reference to the General l!onprofit Corporation Law or to 

this division shall be deemed to include Division 4 (commencing with 
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Corp. Code §_ 50-)0 

Section 14400). 

Comment. Section 5000 is comparable to Section 100 (General Cor

poration Law) and continues the substance of former Section 9000. 
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