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Hemorandum 76-47
Subject: Study 77.30 - ionprofit Corporations (Directors and ilanage=-
ment)

Attached to this memorandum is the staff draft of the chapter
dealing with the board of directors, committees of the board, corporate
officers, and related matters. Selected provisions of the staff draft,
which generally follows the new business corporation law, are discussed
below,

5 5310. Control of corporate affairs by board
Existing Section 9500 of the nonprofit corporation law provides

that the affairs of a nonprofit corporation are "conducted" by the board
of directors. Section 5310 mekes clear that the management of corporate
affairs and the exercise of corporate powers may be under the direction
of the board. Any ambiguity as to the ability of the board to delegate
the day=to~day operations of the corporation is thus eliminated.
This approach ie identical with that of the new business gorpora-

tion law. As the Assembly Select Committee on Revieion of the Corpora-
tions Code notes, "Active involvement by the board in day-to~day affairs

of the corporation does not accord with the realities of contemporary
business practices, other than perhaps in a relatively closely held
corporation. The role of the board in this context is the formagion of
major management policies rather than direct involvement in day-to-day
management .’

§ 5311, Number of directors
The minimum number of directors of a nonprofit corporation is

three. This 48 alsc the rule for business corporations, except that a
business corporation having only one or two shareholders may limic the
number of directors to one or two, The Commission discussed the possi-
bility of permitting a small board of directors for the closely=held
nonprofit corporation at the June 1974 meeting. The minutes for that
meeting note that "after extensive discussion of possibly requiring only
one director if the nonprofit corporation has only one member", the
Commission determined that the minimum number in all cases should be
three. The staff has embodied this decision in Section 5311(d}.
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The staff notes that the minimum number of directors provision does
not apply to corporations sole. The staff will propose an appropriate
disposition of the corporation sole provisions after we have completed
the basic werk on the general nonprofit corporation law,

Existing law permits a nonprofit corporation to have a variable
board of directors, with a minimum of not less than five and a wmaximum
not to exceed the minimum by more than three, the precise number to be
set by a bylaw. At the June 1974 meeting the Commission determined to
liberalize the minimum and maximum limits, deciding on a minimum of
three and not providing a maximum, Since that time the new business
corporation law has been enacted, providing a minimum of three and a
maximum of not more than twice the minumum minus one, In the Interest
of uniformity, the staff has followed the scheme of the new business
corporation law.

§ 5312, Term of directors
Nonprofit corporations, unlike business corporations, may have

terms of directors running longer than one year, as well as staggered
terms., Uniform terms are unnecessary absent a requirement of cumulative
voting. Section 5312 contains a provision new to nonprofit corporation
law that absent a specification of terms of office in the arficles or
bylaws, the term of office is one year.

One feature of Section 5312 that deserves special note 18 the
portion of subdivision (a) that requires a bylaw affecting the term of
office of a director to be adopted by the members. This concept was
adopted by the Commission at the June 1974 meeting, apparently on the
hypothesis that the directors should not be able to perpetuate them—

selves in office without the consent of the members,

§ 5320, Homination of directors
At the March 1976 meeting the Commission tentatively determined

that the members should have a reasonable means of getting persons
nominated for election as director. After giving the matter some
thought, and after searching in vain for a model from another Jurisdic-
tion, the staff has concluded that it would be futile to attempt to
specify what is a reasonable means, given the variety of types and aizes

of nonprofit corporation, The staif has drafted Section 5320 to provide



an express statutory statement of the "reasonable means' requirement,
and absent such a reasonable provision by the nonprofit corporation, to
permit a single director or 50 members or 10 percent of the voting power
to nominate candidates. This draft is comparable to one temtatively

approved by the Commission at the June 1974 meeting.

3 5321, Election of directors

Existing law permits the bylaws to provide for the manner of choos-
ing directors. Section 5321 continues this authority with the lim-
itations that, absent a provision In the bylaws, directors are to bhe

elected by the wembers at the annual meeting.

$ 5325. Removal of directors

This section generally contlnues existing law, which permits the
ariticles or bylaws to provide for removal of directors, and absent such
provision specifies the manner of removal. One significant change is
noteworthy, however:

Existing law (Section 811) permits removal of a director by court
order in cases of fraud and gross abuse of discretion on application of
10 percent of the wembers. The new business corporation law liberalizes
this to permit court actilon on application of 10 percent of any class of

members. The staff draft conforms to the new business corporation law.

§ 5326, Filling vacancies
Subdivision (b) of Section 5326, providing that a vacancy caused by

the removal of a director 1is to be filled by the members rather than the

board, 1s new to nonprofit corporation law. It is based on a comparable

provision of the new business corporation law, which made the innova-

tion, according to the initial working papers of the State Bar Commit~

tee, because:
Recent statutory provisions grant shareholders the right to remove
directors without cause on the theory that since the shareholders
are the owners of the corporation they should have complete power
to control management. This concept is the basis for providing
that only the shareholders may fill vacancles resulting from the
removal of a director without cause unless otherwise provided in
the articles or a by-law adopted by the shareholders.

This 1s consistent with Section 9502 of the existing nonprofit corpora-

tion law, which provides that wvacancies on the board are to be filled by
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the remaining directors where the vacancies are "caused by death, resig-

nation, or any disability."

¢ 5327. Special election of entire board

Sectlon 5327 is based on a new provision found in the business
corporation law. It permits a speclal meeting for election of the
entire board of directors where more than half the board is composed of
directors not elected by the members. The purpose of this provision,
according to the report of the Assembly Select Committee on the Revision
of the Corporations {ode, is "to enable the shareholders to determine
whether vacancies filled by a minority of the authorized number of
directors have been filled satisfactorily to a majority of the share-
holders."

Evidently the reason for requiring an election of the entire board,
rather than just the positions occupied by directors appointed by the
board, 1s to effectuate the cumulative voting provisions. Yhether this
can be applied to nonprofit corporatlons, many of which have staggered
terms of directors, will depend on the Commission decision with regard
toe the terms of office.

The staff draft makes application of Section 5327 optional with the
nonprofit corporation. This continues the present philosophy that
permits the nonprofit corporation to determine the manner of selection
and removal of directors. Thus Section 5327 will apply to nonprofit

corporations absent a contrary scheme in the bylaws.

§ 5331. Call of meetings

This section continues existing law applicable to nonprofit corpo-

rations, It should be noted that the business corporation law has quite
a different scheme for calling meetings of directors, which may be done
by the chalrman of the beard, the president, any vice president, the
secretary, or any two directors. The reason given for this broad range
of persons authorized to call meetings is to “iIncrease the flexibility"

of the call procedure, and to “facilitate operation of the board."

§ 5332. UNotice of meeting

This provision is the same as the comparable provision of the new
business corporation law. The report of the Assewmbly Select Committee
on the Revision of the Corporation Code states that:
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The provisions relating to the time within which notice must
be given, 1f required, and the manner of giving notice change prior
law by shortening the time period for notice and by permitting
telephonic notice. The time periods specified are sufficient to
insure adequate prior notice of a board meeting given contemporary
wethods of comounication.

§ 5337. Heeting by conference telephone

This provision is a new one added by the business corporation law.
The report of the Assembly Select Committee on Revision of the Corpora-
tions Code states:
The physical presence of a board member at a meeting is not
required for the conduct of business so long as all participationg
members can hear one another, TFor that reasen, this subdivision
permits board members to participate in a meeting by use of confer-
ence telephone or similar communications egquipment.
When the Commission first considered the possibility of providing for
meetings by conference telephone about two years ago, 1t noted that a
telephonic meeting is somewhere between a regular meeting and written
consent to action without a meeting. The Commission was concerned rith
several policy questions, including whether:

(1) Board members participating should be identified and given an
opportunity to participate in debate.

(2) The meeting must be recorded or otherwise memcrialized.

(3) The participating directors should know that they are engaging
in a meeting of the board.

Since that time the new business corporation law has been enacted,
with the only limitation being that the board members be able to hear
each other. In light of this precedent, the staff has not addressed the

sorts of problems raised by the Commission.

§ 5338. Quorum of directors

Existing law permits nonprofit corporations to set a quorum of

directors at greater or less than a majority, without limitation. The
business corporation law, on the other hand, provides lower limits for a
quorum: not less than 1/3 the authorized number of directors or two,
whichever 1s larger. The staff draft retains the full flexibility of
the existing nonprofit corperation law, and imposes no minimum limits on

the quorum size.



5 5339, Acts of the board

Subdivision (b) of this section is a new provision added by the
business corporation law. The report of the Assembly Select Committee

on Revision of the Corporations Code states:

The second sentence is similar to Cal. 7 2212 relating to
action taken at shareholders' meetings. A duly called and notilced
board meeting at which a quorum is initially present should be able
to continue the transaction of business notwithstanding the with-
drawal of a sufficient number of directors to break a quorum pro-
vided any action taken is approved by at least a majority of the
required quorum for such a meeting. This provision is intended to
reduce the disrupting of board meetings possible under prior law
which allows a quorum to be broken for the prupose of stopping the
transaction of business regardless of the fact that board members
sufficient to constitute a majority of the quorum remain.

§ 5340 et seq,

The provisions for appointment of a provisional director 1n cases

of deadlock are continued from existing law. Existing law does not
apply, however, to corporations organized under the Bank Act, the Public
Utilities Act, or the Savings and Loan Association Law. The staff has
not yet determined with certainty the extent to which nonprofit corpora-
tions may be organized to operate under those statutes. However, even
if nonprofit corporations may operate under all of them, the staff has
beenr able to discover no reason to deny to those types of corporations
the right to have a provisiomal director appointed in case of deadlock.
For this reason, the staff has omitted any limitations on the applica-
tion of Article 4.

Under Section 5241, application for appointment of a provisiomal
director requires 50 members or 10 percent of the membership. This
changes the 1/3 of the membership requirement of existing law, consist-
tent with a decision made by the Commissicn at the June 1974 meeting.

Section 5242 is new. It is parallel to a provision that would be
added by the business corporation law clean-up bill.

§ 5350 et seq. Committees of the board

Both the existing nonprofit corporation law and the old business
corporation law provide rather perfunctory provisions to the effect that
the bylaws may provide for committees of the board. The new business

corporation law provides a more detailed set of provisions. GSee Section
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311, The report of the Assembly Select Comaittee on “evision of the
Corporations Code states:

In 1ight of the increased use and importance of board commit=-
teas, this section provides a more extensive treatment of commit-
tees by specifying procedures for their creation and defining the
proper scope of board responsibilitles which may be delegated to

committees., Other provisions of the new law govern the operation
of board committees., ([§% 307 and 309]

Specific corporate actions are enumerated which wmay not be
delegated to a committee of the board. These limitations are
intended to reserve matters of fundamental importance to the
existence and operation of the corporation for full board consid-
eration, as well as provide appropriate safeguards concerning the
delegation of beard authority,

The staff draft of the nonprofit corpeoration provisons follows the
new business corperation law with one major exception. Whereas the new
business corporation committee provislons apply to all business corpora=-
tions automatically, the comparable nonprofit corporation committee
provisions will apply to all nonprofit corporations automatically unless
the bylaws provide otherwise. This will give the nonprofit corporation
the opportunity to preclude action by committees, but absent such pre-

clusion will wvalidate thelr creation.

§ 5370, Duty of care of directors

The duty of care of directors of nonprofit corporations may vary.
There is no speclfic statutory provision governing nonprofit corporation
directors, so Corporations Code Section 820, setting a standard for
business corporations ordinarily will apply. Section 820 provides that,
“Directors and officers shall exercise their powers in good falth, and
with a view to the interests of the corporation.” This standard is
subject to case law imposition of a stricter standard where charitable
asgets are involved. The individual trustee of either a charitable
trust or a director of a nonprofit charitable corporation is a fiduclary

in performing his duties. See Holt v. College of Osteopathic Physicians

& Surgeons, 61 Cal.2d 750, 40 Cal. Rptr. 244 (1964); St. James Church v.
Superlor Court, 135 Cal., App.2d 352, 287 P.2d 387 (1955). See discus-
sion in C.E.B., California Honprofit Corporations § 7.23 {1969).

The new business corporation law adds to former Section 82CG the

requirement that In addition to acting in good failth, a director wmust
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perform his duties "with such care, including reasonable inquiry, as an
ordinarily prudent person in a like position would use under similar
circumstances.” Whetier this new language adds to, detracts from, or
simply codifies case law under the old standard, the staff has not
researched. Ioreover, the meaning of the new language is uncertain, and
is intended to wvary with the circumstances. The report of the Assembly
Select Committee on Revislon of the Corporations Code glves a fairly
careful discussion of this provision, which is attached as Exhibit I
{pink). '

The maln question faced by the Commission is whether to adopt the
new buslness corporation law standard for nonprefit corporations. The
staff in Section 5370 has drafted a provision to preserve the fiduciary
standard in case of charitable property, but to apply the new business
corporation standard to ordinary nonprofit corporations. The Wew York
Not=-for-Profit Corporation Law applies a similar standard to nonprofit
corporations. To the extent that the members of a nonprofit corporation
deserve the saume sorts of protection against damage to the corporate
assets as the shareholders of a business corporation receive, the two
standards should be the same.

The staff notes, however, that an argument can be made for having a
lesser standard of care for directors of nonprofit corporations. Mr,
dobert Sullivan, in a memorandum sent to the Commission in June 1974,
states that higher standards:

would make it more difficult for such corporations to attract

public spirited citizens to thelr governing boards. After all, in

most cases, these corporations do not have much money. Sometimes
they have permanent staffs which are frequently not subhject to the
same supervision and control as are the staffs in a profit making
corporation. It would be interesting to find out if any case
agalnst directors of non-profit corporations has been lost because
they were able to hide behind something analagous to the business

Judgment rule articulated by the Californila courts in Finley v.
Garrett.

§ 5373, Loans to directors and officers

Section 823 of the o0ld business corporation law permits corpora-
tions to make loans to officers or directors only on approval of two-
thirds of the shareholders. This section is applicable to nonprofit
corporations by virtue of Section 9002.
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The modern trend of nonmprofit corporation law appears to be to
proniblt all loans to officers and directors of a nonprofit corporation.
See, e.g., N.Y. N-PCL § 716; ALI-ABA Model M=-PCA § 27. Mr., Robert
Sullivan has addressed this point in a memorandum sent to the Commission
about twe years ago:

I believe this is entlrely teoo harsh and in some cases serves
no purpose. In certaln cases, non-prefit corperations, such as
private foundations, are founded and managed by one person. Aside
from tax problems that may be involved, I see no compelling reason
why such a person should not be able to borrow from the corpora-
tions since he would be able to provide the consent of all members
and all directors to the action. Assuming in other cases there may
be more than one person involved in the corporation or as members,
I see no reason why loans can not be sade, assuming some requisite
consent of the members and directors 1is obtained.

The staff believes that the new business corporation law provides a
standard that is adequate for nonmprofit corporations. The new law,
Section 315, precludes loans to officers or directors unless (1) ap-
proved by a majority of the members (excluding the interested officer or
director), (i{i) made pursuant to an employee benefit plan approved by
the members, or (iil) made in the form of an advance for travel or other
reimbursable expenses. The staff believes that these are reascnable
restrictions to impose on nonprofilt corporaticns, which may well have
the same need to make loans that business corporations have. In the
case of charitable corporations, where the concept of precluding loans
is more attractive, the staff believes that adequate protection is
provided by the high standard of care imposed on directors and by over-

sight by the Attorney General.

85 5380-5389. Indemnification of corporate agents

The new business corporation law substantially revises the indem-
nification provisions of the Corporations Code. The scheme of the new
law is discussed in the report of the Assembly Select Committee on Revi-
slon of the Corporations Code, the relevant portion of which i1s excepted
as Exhibit Il (yellow). The staff draft follows closely the new busi-

ness corporation law scheme.

3 5391, WValidity of corporate instruments signed by officers

Section 433 of the old business corporation law, which applies to

nonprofit corporations, provides that affixation of a corporate seal to
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an Instrument is prima facle evidence that the execution of the instru-
ment was within the authority of the corporate officer signing it. The
new business corporation law replaces this provision wich Section 313,
which provides that any instrument in writing entered into between a
corporation and any other person, when executed by the specified offi-
cers, 1s not invalidated as teo the corporation by any lack of authority
of the signing officers if the other person 1s without actual knowledge
that the signing officers had no authority to execute the other instru-
ment. The purpose of this provision, as stated 1n the report of the
Assembly Select Committee on Revision of the Corporations Code, "is to
allow third parties to rely upon the assertive authority of varilous
senior executive oificers of the corporation concerning the execution of
any instrument on behalf of the corporatiom.”

The staff belleves this revision is a good one, and has followed it
in Section 5391.

Respectfully submitted,

Nathaniel Sterling
Aggistant Executive Secretary
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Memorandum 7047

EXHIBIT 1

[Report of the Assembly Select Commiltee on the Revision of the Corporue
tions Code, pp. 48-54,]

5. 8309, Director's Standard of Care
SQURCE: ABA 835 (proposed revision). The duties of a
director are specified in subdivision (a) of B300. The
purpose of this section is to establish a‘standard Ly
which the performance of a director in the exercise of
his duties shall be judged. It is intended that a person
who performe his duties &s a director in accordance with
this standard shall have no liability by reason of being
or having been a director.
(a} Thia subdivision provides a standard of care appli-
cable to directors. Comments to the proposed revision
of Aﬁh 835 indicate that it is the intent of the drafts-
men of this provision, by combining the requirement of good
faith within the standard cof care, to incorporate "the
familiar concept that, these criteria being satisfied,
a director should not be liable for an honest mistake of
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business judgment."?

The Committiec on Corporate Laws of the Section of
Corporation, Bankinyg and Business Law of the American
Bar Association arrived at a number of decisions in
formulating the standard of care:

{1} The reference to "ordinarily prudent
person" emphasizes long traditions of the common
law, in contraszt to stardards that might call for
some undefined degree of expertise, like "ordinarily
prudent business man'; the phrase is not intended
to establish the prescervation of assets as a pri-
ority for the corporate director, but, rather, to
recognize the need for innovation as an essential
of protit orientation atd, in short, to focus on
the basic director attributes of cofimon sense,
practical wisdom and informed judgment.

{2) The phrase "under similar circumstances"
is intended both to recognize that the nature and
extent of oversight will vary, depending upon such
factors as the size, complexity and location of
activities carried on by the particular corporation

* and to limit the critical assessment of a director's
performance to the time of action or nonaction and
thus prevent the harsher judgments which can invar-
iably be made with the benefit of hindsight...

{(3) The phrase "in a like position®” simply
recognizes that the "care" under consideration is
that which would be used by the "ordinarily prudent
persen" if he were director of the particular
corporation.

While the new law adopted in general the language
of ABA 835, in subdivision (a)} of Section 309 of the new
law the words "including reasonable inquiry" were inserted

in the phrase "with such care, including reasonable inguiry,

as an ordinarily prudent person in a like position would use

under similar circumstances."

This change was made because some members of the State

Bar Committee desired toc make explicit what the majority

2. Committee on Corporate Laws, Changes in the Model
Business Corporation Act, 29 Bus. Lawyer 951 (1974).
3. 1d. at 954, 49



of members considered to be iwmplicit in the ﬁriginal
language, i.e., that reascpable care under gsome cir-
.cumstances could inciude a duty wf inguiry. In other
words, a director mry not olose his eyes to what is
going on akout him in the conduct of the corporate
busipness an, if he is put oa notlce by the presence of
Buspicious ecircumitances, he may e regquired to make
such "reasonable ingquiry" as an ordinarily prudent person
in his position would make undsr similar circumstances.
There was no intention of imposing upon any director
a duty to make an ingquiry regardless of the circumstances,
guch as the duty imposed by Section 11 of the United States
Securities Act of 1933 in cornection with a public
offering of securities, or to add a separate reguirement
of inquiry apart from a director's general duty of care.
Also, in subdiviszion !b) of this same section, the
word "reasonably" was deleted in thres places where it
appeared in the ABA B35 langnage before the word "believes."
The reason for this deletion was the concern expressed
by some menmbers of the State Bar Committee that the phrase
“reasonably believes" to be competent or raliable would
impose upon cach director the duty in all cases of making
an investigation or inquiry regyarding the competence and
reliability of the employees and advisers of the company.
In lieu of the phrase "reasonably"” believes, there was

inserted in this subdivision (b) the language towards the



end: "after roasonable Inguiry when the need therefor

is indicated b the circumstances.,”

The phras= "including recasonable ingriry" in sub-
division (a8) wag irtended to rmean precisely the same thing
aa the language substituted in subdivision (b), i.e.,
that the duty of inquiry only ariszes if the circumstances
indicate the need therefor.

The standard of care does not include officers.

The Committee on Corporate Laws concluded that:

...t was not appropriate in connecticn
with & revision of Section 3% to deal with
those officers who were not also directors of
the corporation. Although a non-direccter
officer may have a duty of care similar to
that of a director as set forth in Scction
35, his ability to rely on factual infurmaticn,
reports or statements may, depending upon the
cilrcumstances of the particular case, be more
limited than in the case of a director in vicw
cf the greater obligation he may have toc be
familiar with the affairs of the corporation.4

Section 300 (also derived from the proposed revision
of ABA B35) provides that the business and affairs of
the corporations shall be exercised by or under the
direction of the board. 1iIn formulating a proper
standard of care for a director in the performance of
his duties, the Committee on Corporate laws considrered
the nature of the duties of a director.

It is generally recognized that the

board of dircctors may delegatc to appropriate

officers of the corporation the autherity to

exercise those powers net reguired by low te

be exercised by the board itself. While #sucn

a delegation will nobt serve to relicve the roeard
from its responsibilities of oversight, 1t s

4, 1d. at 953. _
51.



believed approuriate that the dirvectors not

he held persopally responsilbile For actions

or omissions of cofficerz, emplayees or agents
of the corpovation so long as the directors,
complying with the cnunciated standard of care,
hove relied reasonabgy nwor such off.cers,
employees or ayents.?

{b} uUnder prior law, a dirsctor nas the right to
rely in limited situations upon cextain materials.6
This subdivisichn, due Lo the number and complexity
of the matters consicdered by directors, enlarges
the right of reliavce to encompess all matters for
which the beoard is responsible and broadens the range
of materials upon which a director may rely. The
statutory right of reliance is not intended to be
exclusive,

The purpose of these provisions were the subject
of comment by the Committee on Corporate Laws. A
director will be entitled to rely:

«..upon factual informetion, opinhions
reports or statements, including financial
statements and cther financial data, ‘n each
case prepared or presented by (a} one or more
officers or employees of the corporation
whom he reasonably believes to be reliable
and competent in the matters presented, (b}
counsel, public accountants or other persons
28 to matters which he reascnably believes
to be within such perscn’'s professional or
expert competence, or {¢) a board committee
{upon which he does not serve], provided that
he reasonably believes confidence therein is
merited, so long as in any such case he shall
be without knowledge concerning the matter

5. I1d. at 952,
6. Cal. BB29

2,



in gquescion which would cause such-reliance

to be unwarranted. Inherent in the good

Zaith standerd 1o the regulrement that, 1in

order +t0 be entitled to rely on such reports,

statoments, opinions and other matiters, the

director must have read, or been present at

the meeting at whichb is orally presenied;

the report or statement in question and

must nobt have any pertinent knowledge which

woule cause him t? concluide that he should

not rely therecn.

The provision permitting rellance upon a committee
pf the board is intended to permit reliance upon the
work product of a odvard committee resultine from a more

i

detalled irnvestigaiion undertaken by tlat committee and
which forms the basis for action by the board.B
Additionally, the provisions contemplate reliance upon
a commiﬁtee where only a supervisory responsibility is
exercised (e.g. a corporate audit committee with respect
to its role of oversight concerning accounting and audit
functionsl.g |

See the discussion above regarding the changes
made in this subdivision from the languags in ABA §35 to
make cr_'stal clear that no Juty of inquiry comparable to
that contained in Section 11 of the United States
Securities Act of 1933 was intended to be imposed upon
directors in juéging the éompetence and reliability of
the persons on whom they rely, unless there are

circumstances which would cause any reasonable man in a

7. Committee on Corporate Laws, supra at 554,
8. Id. at 95E,
9, 1d.
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like peoaition to make such an inguiry. As Lord

Halsbury ctated in Dovey v. Cu:ylﬂz

“I cennot think that it can be expected
nf & director that he ashould be watching
eithor the inferior officers of the bank or
varifying the calculations of the auditors
himself. The business of life could not go
on 1f pecple could not trust those who are
put into a position of trust for the
express purpose of attending to details of
management,”

{c) The purpose of this subdivision is to relieve

& person from any liability by reason of being or
having been a director of a corporatién, if that person
has exercised hisg duties in the manner contemplated

by this section.

10. [1801} A.C. 377,
54.



Memorendum 76«47

FXRIRIT XX

[Report ¢f the Acsenbly Select Committces on tie Revision of the
Cornorations Code, rp. 61-63.]

12, B317. Indemniliicat!ns oF Covpornte Agenin,

SOURC#: ABA B3: Del, Biab: New vork BE72) and 726.

Prior law permiis & corporate director, officer or

employee to be indemnified for his reasonable expennes

in any derivative action only where such indcemnity

1 approved by the court after the case is concluded.ld

In a non~derivative action indemnification for expenses

is permitted if authorized by the board. 1In that cane,

the board must determine that the person seeking indem-

nification was acting in good faith within what he reason-

ably believed to be the scope of his employmént or authority

and for a purpose-which he reasocnably believed to ke in

thé best interests rf the zcrporation or itslsharcholders.
The practical effect of these restrictive provisions

is to force an official or employee of the corporation

who is bulng sved as zuch bo enter iato some settlement

of the action regardless of how confident he and the

corporation may be that the action ig without merit. In

the case of 2 derivative action, this is particularly

true due to the large fees and expenses which may be

incurred by him in defense of the action since indemnifi~

14, cal. 8830
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cation is only available at the conclusion of the action.
This may alsc be true in non-derivative actions since
expenses (tou the extent an advance of expenses pending
determination cf the matter iz permitted urnder prior
law} may only be peid during the course of the litigation
if the board is prepiared to make ithe findings required
before all the facts are known.

There is no provision in prior law for disqgualifying
the directors sued from participating in the decision
to reimburse themselves. The extent to which this
conflict of interest is governed by Cal. BB820 is not
entirely clear.

The purpose of the indemnification provisions in
the new law is to provide sufficient flexibility to
afford reasonable protection for directors and officers
while imposing safeguards which adequately protect the
shareholders in the granting of indemnification. 1In
general, this section provides that a corporation may
advance "expenses" incurred by a corporate "agent" in
defending any “"proceeding" prior to the final disposition
of such proceeding upon the receipt of an undertaking
that the agent will reimburse the corporation unless

it is ultimately determined that the agent is entitled
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to indemnificatioﬂ,ls

Indemnif ication where permitted by thiz section
may be made upon a determiration that indemnification
‘of the ﬁgent is proper becauss the agent haz met the
specified standard of conduct in the circumstances.
Such a determinatior. mey be made in either a derivative
or non-derivative action bvw a najority vote of o guorum
of the beard {(consisting 2f directors who ore not parties
to such proceeding!, by the shareholders (where the shares
owned by the person to be indemnified are not entitled
to a vote thereon) or by the court.

If a corporate agent has been successful on the
merits with respect to any issue, this section expressly

provides that he shall be indemnified against expenses

actually and reasonably incurred by him. :

15. "Expenses”, "agent" and "proceeding" are defined
terms for the purposes of thius section. "Expenses"
includes attorneys' fees and any expenses of establishing
a right to indemnification pursuant to this section

where the agent has been successful on the merits in
defense of any proceeding or where the indemnification

is authorized by the court, “Agent" includes any person
who is or was a director, officer, employee or other
agent of the corporation, or serving at the reguest of
the corporation in such capacity for another corporation
or cther enterprise or was serving in such capacity

for a corporation which was a predecessor corporation

of the corporation or other enterprise at the reguest

of such predecessor corporation. "Proceeding" includes
any threatened, pending or completed action or proceeding,
whether civil, criminal, administrative or investigative,
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V&5/214 2 5155

§ 5155. Boearxd

5155. "Board' means the board of directors of the nonprofit cor-

poration.

Comment. Section 5155 is the same in substance as Section 155

{General Corporation Law).

045/215 § 5164

§ 5164. Directors

5164, '"Directors’' includes the followinz persons and their succes-
sors!

(a) Persons named in the articles to act in the capacity of initial
directors.

() Persons designated, elected, or appolnted by any other name or
title to act as directers.

Comment. Section 5164 1s the same in substance as Section 164

{(General Corporation Law). It continues former Sectlion 110 which was

applicable to nonprofit corporations through former Section 9002.
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045/216 § 5189

§ 5189. Subsidiary

5189, ‘"Subsidiary' of a nonprofit corporation means a business or
nonprofit corporation, of which the nonprofit corporation owns directly
or indirectly through one or more subsidiaries, shares oxr memberships
entitled to cast more than 50 percent of the votes for directors.

Comment., Section 5189 is comparable to Section 189(a). The term
defined in this sectlion is used in the following provisions:

§ 5372 (loans to officers and directors)
§ 5386 (indemmification of directors or officers)

045/217 ¥ 5265

§ 5265, Bylaws relating to directors

5265. Subject to this division, the bylaws may make provisions
for:

{a} The number, time, and manner of choosing and removal from
office, qualifications, terms of office, official designations, powers,
duties, and compensation of the directors and other officers.

(b) The appointment and authority of executive or other committees
of the board.

Comment. Section 5265 continues former Section 9302 and subdivi~
sions {c) and (d) of former Section 9401, The bylaws may make provi-
sions relating to directors and officers subject te the articles and to
the provisions of this division. See Section .

For provisions relating to the number of directors, see Section

5311.
P



§ 5255

For provisions relating to time and wanner of choosing and removal
from office, see Sectioms 5320-532i,

For provisions relating to terms of office, see Section 5312,

For provisions relating to official desipnations, see Section 5164.

For provisions relating to the appointment and authority of execu=-

tive or other committees of the board, see Sections 5350-5355,



404/085 § 5310

CHAPTER 3. DIRECTORS AND *{ANAGEMENT

Article 1. General Provisions "elating to Jirectors

§ 5310, Control of corporate affairs by board

5310, (a) Subject to the provisions of this division and any
limitations in the bylaws relating to action required to be approved by
the members, the activities and affairs of the nonprofit corporation and
all corporate powers shall be exercised by or under the direction of the
board.

(b) The board may delegate the nanagement of the day-to-day opera-
tion of the activities of the nonprofit corporation to a management com-
pany or other person provided that the activities and affairs of the
nenprofit corporation shall be managed and all corporate powers shall be
exercised under the ultimate direction of the board.

Comuent, Section 5310 1s the same In substance as Section 300(a)
(General Corporation Law). It continues the portion of former Section
9500 that provided that the board of directors exercises the powers,

controls the property, and conducts the affairs of a nonprofit corpora-

tlon,

4047086 3 531

% 53il. HNumber of directors

5311. (a) The bylaws shall set forth the number of directors of
the nonprofit corporation.

{b) The bylaws may provide that the number of directors shall be

-



§ 5311

not less than a stated minimum nor more than a stated maximum (which in
no case shall be greater than two times the stated wminimum minus one),
with the exact nuuwber of directors to be fixed, witlin the linlts speci-
fied, by the board or the members in the manner provided in the bylaws.
(¢) Subject to subdivision (b), a bylaw relating to the number of
directors may be adopted, amended, or repealed only by the members.
(d) Hotwithstanding any other provision of this section, the nuwber

of winimum number of directors shall be not less than three.

Comment. Section 5311 is comparable to Sectlon 212{a)(General Cor-
poration Law). See also Section 5265 (bvlaws).

Subdivision {a) continues portions of former Sections 9302 and
9401 (c) that permitted the bylaws to specify the number of directors of
a nonprofit corporation and supersedes the portlon of former Section
9300{(e) that provided for the pumber of directors to be specified in the
articles, The number of directors may be specified in the articles
{Section 5251), in which case it may only be changed by an amendment of
the articles.

Subdivision {b) supersedes the portion of former Section 2300(e)
that permitted a nonprofit corporation to specify a variable number of
directors. Subdivision (L) broadens the permissible limits of wvariation
and liberalizes the specification procedure in the same manner as Sec—~
tion 212(a) (General Corporation Law}.

Subdivision (c¢) continues portions of former Sections 9300(e) and
9400(c) which provided for adoption by the members of bylaws relating to
the number of directors. Before any members have been admitted, or
where a nonprofit corporation has no members, the directors may take any
action required of members. Section 5402 (directors as members).

Subdivision {d) continues portions of former Sections 9300{e) and
9500 that provided for a minimum of three directors of a nonprofit cor-

poration.



404/087 § 5312

4 5312. Term of directors

5312, Unless the articles or a bylaw adeopted by the members pro-
vide otherwise:

{a) The term of office of directors 1s one year,

{b) Each director, including a director elected to fill a vacancy,
holds office until the expiration of the term for which elected and
until a successor has been elected and qualified.

(¢) A reduction of the authorized number of directors does not re-
move a director from office prior to the expiration of the term for

which elected.

Comment. The introductory portion of Section 5312 continues por-
tions of former Sectioms 9302 and 940i(c) which permitted the articles
or bylaws to regulate the terms of directors. See Section 5265. See
also 56 Ops. Atty. Gen. 317 (1973).

Subdivision (a) is comparable to Section 301(a)(General Corporatiom
Law).

Subdivision (b} is the same as Section 301(b)(General Corporation
Law).

Subdivision {c} is the same in substance as Section 303(b){(General
Corporation Law). It continues a portion of former Section 809 which

was applicable to nonprofit corporations through former Section 9002,



4047088 3 3313

5 5313, Initial directors

5313. (a) Persons named in the articles to act in the capacity of
initial directors are subject to all laws of this state relating to
directors.

(b) dotwithstanding subdivision (a):

{1} The manner of selection of initial directors 1s by naming per-
sons In the articles.

(2) The number of initial directors is the number of persons named
in the articles.

{3) The term of office of initial directors is until the selection
of thelr successors.

Commenit, Section 5313 continues portions of former Section 9300{e).
The initial directors perform all the duties of directors until the
electlon of their successors, including whatever actions are necessary
and proper to perfect the organization of the nonprefit corporatiom,
such as adoption and amendment of bylaws and election of directors and

officers. Contrast Section 210 (General Corporation Law} which vests

this authority in the incorporators absent the naming of first directors.

045/218 § 5314

§ 5314. Personal liability of directors

5314, A director of a nonprofit corporation is not personally
lizble for the debts, liabilitiles, or cbligations of the nonprofit

corporation.

Comment, Section 5314 contlinues former Section 9504.
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404/089 L 5320

Article 2. Selection and Removal of Directors

§ 5320. Jomination of directors

5320. {(a) The provisions of the section apply unless the bylaws
provide a reasonable means of nominating persons for election as direc-
tor of a nonprofit corporation.

(b} A person may be nominated for election as director by any of
the following:

{1) A director.

(2) ‘lembers holding 10 percent of the votes entitled to be cast for
directors.

{3) Fifty wembers entitled to vote for directors.

(c) Nomination shall be by written petition delivered to the non-
profit corporation not less than 10 days prior to an electlon of direc-

tors.

Comment., Section 5320 1s new.

404/090 3 5321

9 5321, Election of directors

5321. i#xcept as otherwise provided in this division or in the
bylaws, directors of a nonprofit corporation shall be elected by the
members at a meeting of the members,

Comment. Sectlon 5321 supersedes portions of former Sections 9302
and 9401{a), which permitted the bylaws to specify the time and manner

-



§ 5322

of chosing directors. It is comparable to 3ection 301(a)(General Cor-
poration lLaw), which provides for election of directors at the annual
meeting of wmembhers. See also Sectlons 5611 (annual meeting of members
of nonprofit corporation for election of directors) and 5265 (bylaws
relating to directors).

Under this section, the bylaws may specify a procedure for selec~
tion of directors by classes of members, by persons other than members,
or by means other than election at a meeting of mewbers. Compare former
Section 10202 (Cerporations for Charitable or i‘leemosynary Purposes),
which permitted the articles to provide for selection of trustees by
specified associations or corporations, or by their officers, and by
public officials. See also Sections 5610( ), 5633 (consents required to
elect directors), and 5700 (voting rights and manner of voting).

4047091 § 5322

§ 5322. Vacancles of directors

5322, {(a) A vacancy on the board of a nonprofit corporation exists
when the authorized position of a director 1s not then filled by a duly
elected and acting director.

{b) A vacancy wmay exlst regardless whether it is caused by:

(1) The death, resignation, or removal of a director.

{2) A change in the authorized number of directors, whether by the
board or the members.,

{3) A declaration of vacancy by the board pursuant to Section 5323,

{4} Any other cause.

Comment. Section 5322 is the same in substance as Section 192

{General Corporation Law). It continues portions of former Section 806

4]
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¢ 5323

that wetre applicable to nonprofit corporations through former Section
9G02. TFor provisions relating té resipgnation of directors, see Section
5324, For provisions relating to removal of directors, see Section
5325. For provisions relating to a change in the authorized number of
diresctors, see Sections 5311 and 5312, For provisions relating to a

declaration of vacancy by the board, see Section 5323,

4047092 § 5323

§ 5323. Declaration of vacancy by board

5323, The board may declare vacant the office of a director in
elther of the following cases:

{(a) The director has been declared of unsound mind by an order of
court.

(b) The director has been convicted of a felony.

Comment. Sectlon 5323 is the same 1n substance as Section 302
{General Corporation Law). It continves a portion of former Section

807, which was applicable to nonprofit corporations through former
Section 9002,
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4047093 § 5324

§ 5324. Resignation of directors

5324, (a) A director of a nonprofit corporation may resign by
glving written notice to the board, the chalrman of the board, the
president, or the secretary.

(b) Unless the notice specifies a later time for the effectiveness
of the resignation, the resignation is effective upon giving the notice.

{c) If the resignation is effective at a future time, a successor
may be elected to take office when the resignation becomes effective.

Comment. Section 5324 is the same iIn substance as Section 305(d)
{General Corporation Law}. It continues portions of former Section 809

which were applicable to nonprofit corporations through former Section
9002,

4041094 ¥ 5325

§ 5325. WRemoval of directrors

5325, [Lxcept to the extent the bylaws provide for removal of
directors, a director may be removed from office:
{a) Without cause, by vote of members holding a majority of the

votes entiltled to be cast for directors.

(b) In case of fraudulent or dishonest acts Or gross abuse of au-
thority or discretion with reference to the nonprofit corporation, by
the superior court of the proper county on petition by 10 percent of the

members of any class ¥n an action to which the nonprofit corporation is

-11-



§ 5326

made a party. The court may bar from reelection a director so removed

for a period prescribed by the court.

Comment. The introductory portion of Section 3325 continues a por-
tion of former Section 9302 (articles or bylaws may provide manner of
removal of directors).

Subdivision (a) is comparable to a portion of Section 303(a)(Gen~
eral Corporation Law). It continues a portion of former Section 810
that was applicable to nonprofit corporations through former Section
2002,

Subdivision (b) is the same in substance as Section 304 (General
Corporation Law). It continues former Section 811, which was applicable
to nonprofit corporaticns through former Section 9002, except that only
10 percent of the members of a class, ae opposed to 1G percent of the

whole membership, is required.

404/095 5 5326

] 5326f Filling vacancies

5326, (a) Unless otherwise provided in the bylaws, vacancies on
the board may be filled by & wmajority of directors then in office,
whether or not less than a quorum, or by a sole remaining director.

(b} Notwithstanding subdivision (a), a vacancy occuring by reason
of the removal of a director may be filled only by the members unless
the articles or a bylaw adopted by the members provides that the board
may £il1 such a vacancy.

{c) The uembers may elect a director at any time to £ill a vacancy

not filled by the directors.

-2



§ 5327

Comment. Subdivision (a) of Section 5326 is the same in substance
as the first sentence of Section 305(a)(General Corporation Law}. It
continues former Section 9502. See Cavin [lewmorial Corp. v. Requa, 5
Cal, App.3d 345, 85 Cal. Rptr. 107 (1970).

Subdivision (b) is the same in substance as the second sentence of

Section 305(a) (General Corporation Law). It is new to nonprofit corpo-
ration law.

Subdivision {c} 1s the same in substance as the first sentence of
Section 305(b) (General Corporation Law). It continues a portion of
former Section 809, which was applicable to nonprofit corporations

through former Section 2002,

4044096 § 5327

§ 5327. Special election of entire board

5327. {(a) Unless the bylaws provide otherwise, 1f after the fil-
ling of a vacancy by the directors of a nonprofit corporation the direc~
tors then in office who have been elected by the members constitute less
than a majority of the directors then In office, a special election of
members to elect the entire board may be called in the manner providad
in this section. The term of office of a director not elected by the
members at the special election shall terminate upon election of &
successor,

{b) Members holding not less than five percent of the votes en—
titled to be cast for directors may call the special election.

{c) ‘iembers holding not less than five percent of the votes en~

titled to be cast for directors may apply to the court of the proper
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county, and the court shall summarily order the special election, upon
the following procedure:

{1) The hearing on the application shall be held on neot less than
10 business days' notice to the nounprofit corporation.

(2) If the nonprofit corporation intends to oppose the application,
it shall file with the court a notice of opposition not later than five
business days prior to the date set for the hearing.

(3) The application and any notice of opposition shall be supported
by appropriate affidavits, and the court‘s determination shall be made
on the basis of the papers in the record. For good cause showm, the
court may receive and consilder at the hearing additional evidence, oral
or documentary, and additional points and authorities.

(4) The hearing shall take precedence over all other matters not of
a similar nature pending on the date set for the hearing.

Comment. Section 5327 is the same in substance as Section 305(c)
{General Corporation Law). It is new to nonprofit corporation law.

Subdivision (a) makes clear that this section applies only in the
absence of a contrary provision in the bylaws. This continues portions
of former Sections 9302 and 9401 giving nonprofit corporations authority
to specify the manner of choosing and removing directors from office.
The sacond sentence of subdivision (a) relating to the term of office of

a director not elected by the members is an exception to Section 5312

(term of directors).
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404 /097 55328

§ 5323. Appointment of directors by court

5328. 1If a nonprofit corporation has no members other than the
directors and all the directors resign, die, or become incompetent, the
superior court of any county iay appoint directors of the nonprefit cor-

poration upon application of any party in interest.

Comment. Section 5328 is the same in substance as Section 306
{General Corporation Law). It continues the portion of former Section
809.5 that applied to nopprofit corporations except that (1) application
may be wade to the superior court of any county rather than the county
in which the principal office of the nonprofit corporation is located
and (2) application may be made by any party having an interest in the
nonprofit corporation rather than a creditor or the personal representa-
tive of a deceased director or the guardian or conservator of an incom=

petent director.
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4047098 § 5330

Article 3. Ileetings of Directors

§ 5330. Bvlaws control

5330. The provisions of this article apply to meetings of the

board unless otherwise provided in the bylaws.

Comment. Section 3330 is the same in substance as the introductory
portion of Section 307 (General Corporation Law). It continues former
Section $401(a) which permitted the bylaws of a nonprofit corporation to
make provisions for the time, place, and manner of calling, giving
notice of, and conducting regular and speclal meetings of directors and
to dispense with notice of all regular directors' meetings. It contin-
ues former Section 9401 (b} which permitted the bylaws of a nonprofit
corporation to provide for the requirements of a quorum of directors,
which could be greater or less than a majority. BSee also former Section
3503 (meetings of directors called and held as ordered by directors,
subject to the articles or bylaws). For an exception to Section 5330,

see Section 5334 (valldation of defectively noticed ueeting).

404/099 § 5331

§ 5331. Call of meetings

3331, !eetings of the board shall be called and held as may be

ordered by the directors.
Comment. Section 5331 is comparable to Section 307 (a){General Cor-
poration Law). Tt is the same in substance as former Section 9503. It

should be noted that Section 5331 is subject to Section 5330 (bylaws

control).
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404/100 3 5332

§ 5332. Hotice of meetinps

5332. (a) Regular wmeetings of the board may be held without notice
if the time and place of such meetings are fixed by the bylaws or the
board.

(b) Special ueetings of the board shall be held upon four days' no-
tice by maill or 48 hours' notice delivered personally or by telephone or
telegraph,

(c} Notice of a ueeting need not be given to any director who signs
a waiver of notice, whether before or after the meeting, or who attends
the meeting without protesting, prior rhereto or at its commencement,
the lack of notice.

(d} A notice or waiver of notice need not specify the purpose of
any regular or speclal meeting of the board.

Comment. Section 5332 is the same in substance as Section 307(b)
and {c){General Corporation Law). Subdivislon (a) supersedes the second
sentence of former Section 9401(a){bylaws may dispense with notice of

all repular directors' meetings). It should be noted that Section 5332
is subject to Section 5330 (bylaws control}.

404/101 § 5333

§ 5333, Adjournment of meetings

5333, (a) A majority of the directors present, whether or not a
gquorun 1s present, may adjourn a meeting to ancther time and place.

(b) 1f a meeting is adjourned for more than 24 hours, notice of the
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adjourmment to another time or place shall be given prior te the time of
the adjourned meeting te¢ the directors who were not present at the time
of adjournuent,

Comment. Section 5333 is the same in substance as Section 307(d)
(General Corporation Law). It is new to nonprofit corporation law. It

should be noted that Section 5333 is subject to Section 5330 (bylaws

control).

405/956 § 5334

§ 5334. Validation of defectively noticed neeting

5334, MNotwithstanding any other provision of this article, the
transactions of a meeting of the board, however called and noticed or
wherever held, are as valld as though had at a meeting duly held after
regular call and notice if all of the followlng conditions are satis-
fied:

(a) A quorum is present.

(b) Either before or after the meeting, each director not present
signs a written waiver of notice, a consent to holding the meeting, or
an approval of the minutes of the meeting.

{c) All walvers, consents, and approvals are filed with the corpo-
rate records or made a part of the minutes of the meeting.

Comment. Section 5334 is the same in substance as Section 307(e)

{General Corporation Law). It continues provisions of former Section

814 which were applicable to nonprofit corporations through former

-18-
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Section 9002. It should be noted that Section 5334 1s not subject to
Section 5330 (bylaws control).

Hote. The clean—up bLill would make this provision of the General
Corporation Law not subject to the provisions of the bylaws.

405/357 * 5335

§ 5335, Written consent to action without a meeting

5335. {a) Any action required or permitted to be taken by the
board may be taken without a meeting if all directors individually or
collectively consent in writing to the action.

{b) The written consents shall be filed with the minutes of the
proceedings of the board.

{c) Action by written consent has the same force and effect as a
unanimous vote of the directors.

Comment. Section 5335 is the same in substance as Section 307(f)
(General Corporation Law). It continues former Section 9503.1, with the
exception of the last sentence which is not continued in order to elim-

inate needless complexity in the articles or bylaws. It should be noted
that Section 5335 1is subject to Section 5330 (bylaws control).

Hote. The clean-up billl would make this provision of the General
Corporation Law not subject to the provisions of the bylaws.



4057958 % 5336

§ 53336. Place of neetings

5336. Meetinpgs of the board wmay be held at any place within or
without the state which has been desipnated in the notice of the meeting
or, if not stated in the notice or there is no notice, designated in the
bylaws or by resclution of the board,

Comment. Section 5336 1s the same in substance as Section 307 (g)
{General Corporatlon Law). It continues the portion of former Section
9401(a), which provided for the bylaws to specify the place of meetings
of directors and permitted meetings to be held outside the state. It

should be noted that Section 5336 1Is subject to Section 5330 (bylaws

control).

405/442 § 5337

§ 5337. lleeting by conference telephone

5337. (a) Directors may participate in a meeting of the beard
through use of conference telephone or similar communications equipment
so long as all directors participating in the meeting can hear one
another,

{b) Participation by a director in a meeting pursuant to this sec=-
tion constitutes presence in person by the director at the meeting.

Comment. Section 5337 1s the same in substance as Section 307¢h)
(General Corporation Law). It 1s new to nonprofit corporation law. It

should be noted that Section 5337 is subject to Section 53330 {(bylaws

control).

Note. Subdivision (b) would be added toc the business corporation
law by the clean-up bill, The staff belleves that 1t is essential to
implement the section.
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405/443 5 5338

§ 5333, Quorum of directors

5338. (a) A majority of the authorized nuwber of directors consti-
tutes a quorum of the board for the transaction of business.

(b) The bylaws way provide that a quorum of directors is greater or
less than a majority.

Comment. Subdivision (a) of Section 5333 is the same in substance
as the first sentence of Section 307(1l)(General Corporation Law). Sub-

division (b) continues the portion of former Section 9401(b) that ap~-

plied te a quorum of directors.

4057444 § 5339

§ 5339. Acts of the board

5339. (a) Except as otherwise provided in this division, every act
oY decision done or made by a majority of the directors present at a
meeting duly held at which a quorum is present 1s the act of the board.

{(b) A meeting at which a quorum is initially present may continue
to transact business notwlthstanding the withdrawal of directors, if any
action taken is approved by at least a majeority of the required quorum
for the weeting.

Comment., Section 5339 is the same 1in substance as Section 307(j)
(General Corporation Law). It continues former Section 817, which was
applicable to nonprofit corporations through former Section 9002, with

the addition of subdivision (b} which 1s intended to preclude disruption

of meetings by withdrawal of a sufficient number of directors to leave
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§ 5332

less than a queorum. It should be noted that Sectien 5339 is subject to
Section 5330 (bylaws control) and to contrary provisions of this divi-
sion. See, e.g., Sectionsg 5371 (contracts approved without counting
vote of interested or common director) and 5384 (indemnification ap-
proved by majority vote of a quorum not including ditrector to be indem-
nified).
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4057445 £ 5340

Article 4. Provisional Directors

Comment. Article 4, commencing with Section 5340, supersedes
former Section 319, which was applicable to nonprofit corporations

through former Section %002. It is comparable to Section 308 {General
Corporation Law).

045/219 : § 5340

§ 5340. Superior court way appoint provisional directors

5340, The superior court of the proper county way, notwlthstanding

any provisions of the byléws, appoint a provisional director pursuant

to this article.

Comment. Section 5340 is new.

405/446 § 5341

5 5341, Deadlock among directors

5341, (a) Appointment of a provisional director may be made if all
of the following conditions are satisfied:

(1) The ncuprofit corporation has an even nwuber of directors.

{2) The directors are equally divided and cannot agree as to the

management of the affairs of the nonprofit corporation.
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{3} As a result of the inability of the directors to agree, the
activities of the nonprofit corporation can no longer be conducted to
advantage or there is danger that the property and activities of the
nonprofit corporation will be impaired or lost.

(b} Petition for appointment under this section may be made by a
director or by 50 uembers entitled to vote for directors or by members
holding not less than !0 percent of the votes entitled tc be cast for
directors.

{c} This section applies whether or not an action is pending for an
inveluntary winding up or dissolution of the nonprofit corporation.

Comment. Section 5341 is the same in substance as Section 308(a)

{General Corporation Law} except that 50 members or 10 percent may peti-

tion for appointment.

4057447 § 5342

§ 5342. Deadlock among members

5342. (a) Appointment of a provisional divector may be made if
both of the following conditions are satisfied:

(1) The nonprofit corporation has an uneven number of directors.

(2) The members are deadlocked so that they cannot elect a succes-
sor board at an election of directors.

{b) Petition for appointment under this section may be made by
members holding not less than 50 percent of the wvotes entitled to be

cast for directors.

-24-



¥ 9343
(c) The court may order such other equitable relief under this sec-
tion as it deems appropriate.

Comment. Section 5342 is the same in substance as Section 307(b)}

{(General Corporation Law).

liote., This provision would be added to the business corporation
law by the cleanup bill.

4051448 § 5343

§ 5343, Qualifications of provisional directors

5343. A provisional director shall be an impartial person who 1is
neither a member nor a creditor of the nonprofit corporation nor related
by consanguinity or affinity within the third degree according to the
common law to any of the other directors of the nonprofit corporation or

to any judge of the court by which the provisional director is appointed.

Comment. Section 5343 is the same in substance as the first sen=

tence of Section 307(c){General Corporation Law}.
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4057449 § 5344

§ 5344. Riphts and powers of provisional directors

5344, A provisiomal director shall have all the rights and powers
of a director until the deadlock in the board or among the members is
broken or until removed by order of the court or by members helding a

majority of the votes entitled to be cast for directors.

Comment. Section 5344 is the same in substance as the second sen-

tence of Section 307{(c)(General Corporation Law}.

4057450 § 5345

§ 5345. Compensaticn of provisional directors

5345. A provisional director is entitled to such compensation as
is fixed by the court unless otherwlse agreed with the nonprofit corpo-

ration.

Comment. Section 5345 is the same in substance as the third sen-

tence of Section 307(c){(General Corporation Law).
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4057451 5 5350

Article 5, Committees of the Joard

§ 5350, Authority for committees

5350. Unless the bylaws provide otherwise, a nonprofit corporation
may have executive or other committees of the board pursuant to this

article.

Comment, Section 5330 supersedes former Section 2401(d) which per-
mitted the bylaws to make provisioms for the appointment and authority

of executive or other committees of the board of directors.

4057452 § 5351

§ 5351, Designation of committees

5351. (a) The board may, by resolution adopted by a majority of
the authorized number of directors, designate one or more committees.

{b) A conmittee shall consist of two or wore directors.

Comment. Section 5351 is the same in substance as the first por-

tion of the first sentence of Section 31! (General Corporation Law).
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405/453 9 5352

§ 5352. Designation of committee members

5352. (a) The board wmay designate directors tc serve as members of
a committee.

(b} A committee member serves at the pleasure of the board.

Comment. Section 5352 is the same in substance as the last portion

of the first sentence of Section 311 (General Corporation Law).

405/454 § 5353

§ 5353. Designation of alternate comuittee members

5353, (a) The board way designate one or more directors as alter-
nate uwembers of a committee.

{b) An alternate committee member nay replace an absent committee
member at a meeting of the committee.

Comment. Section 5353 is the same in substance as the second sen—

tence of Section 311 (Genmeral Corporation Law}.
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405/833 - 5354

§ 5354. Authority of committees

5354, (a) A committee of the board, to the extent provided in the
resolution of the board or in the bylaws, shall have all the autherity
of the board.

(b) Wotwithstanding subdivision (a), a committee of the boatrd shall
not have authority to do any of the following acts:

(1) Approve any action for which this division also requires ap~
proval of the members.

{(2) F111 vacancies on the board or in a committee.

(3) Fix couwpensation of the directors for serving on the board or
on a committee.

(4) Amend or repeal hylaws or adopt new bylaws,

(5) Amend or repeal a resolution of the board which by its express
terms is not so amendable or repealable.

{6) Appoint other committees of the board or committee mewbers.

Comment. Section 5354 is the same in substance as Section 3il{a)-
(g) (General Corporation Law) except that Section 311(f) is not dupli-

cated since a nonprofit corporation cannot make distributions to nem—
bers. See Section 5236,
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4057434 § 5355

s 5355, ‘ieetings of committees

5355. Article 3 (commencing with Section 5330} applies to meetings
of a committee of the board and to actlon by the committee, mutatis

mutandis.

Comwent. Section 5355 is the same in substance as Section 307{d)

{General Corporation Llaw).

fdote. The reference in the Comment to Section 307(d) is to the
section as it would be amended by the cleanup bill.
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4057435 § 5360

Article 6. Officers

§ 5360, (Corporate officers

5360, A nonprofit corporation shall have all of the following of-
ficers:

{a) A chalrman of the board or a president, or both.

{b) A secretary.

{c) A chief financial officer.

{d) Other officers with such titles and duties as (i) are stated in
the bylaws, (ii) are determined by the board, or (iii) may be necessary
to enable the nonprofit corporation teo sign instruments.

Comment. Section 5360 is the same in substance as the first sen-
tence of Section 312(a){General Corporation Law}. It supersedes the
first sentence of former Section 821, which was applicable to nonprofitc
corporations through former Section 9002. See also former Section

9401(c) (bylaws may make provisions for the number, official designations

and duties of directors and other officers).

405/836 § 5361

§ 336l. Chief executive officer

5361. Unless otherwise provided in the bylaws, the president, or
if there 1s no president the chairman of the board, is the general

manager and chief exescutive officer of the nonprofit corporationm.
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Comment. Sectlon 5361 is the same in substance as the second sen-
tence of Section 312{a)(General Corporation Law). It is new to non-

prefit corporation law.

Note. This provision would be added by the cleanup bill for busi-
ness corporations. It 1s necessary in light of the fact that several
sections refer to action by "the chief executive officer."

405/837 5 5362

§ 5362. Selection of officers

5362, Except as otherwise provided by the bylaws or a resolution
of the board:

(a) Officers are chosen by the board and serve at the pleasure of
the board.

(b} Any number of offices may be held by the same person.

Comment. Subdivision (a) of Section 5362 is the same in substance
as the first sentence of Section 312(b)(General Corporation Law). It
continues a portion of the first sentence of former Section 821 which
was applicable to nonprbfit corporations through former Section 9002.
See also former Section 9401 (bylaws may make provisions for the manner
of choosing and terms of office of directors and other officers).

Subdivision {b) supersedes the third sentence of former Section
821, which was applicable to nonprofit corporations through former
Section 9002, and which permitted a person to hold two or more offices

except those of president and secretary.

-32-



4057333 5 5363

& 5363, Lesipnation of officers

5363. f{a) An officer may resign at any time upon written notice to
the nonprofit corporationm.

(b) Resignation of an officer is without prejudice to the rights,
if any, of the nonprofit corporation under a contract to which the
officer is a party.

Comment. Section 5363 is the same in substance as the second sen—

tence of Section 312(b}{General Corporation Law). It is new to non~

profit corporation law.

Mote. Subdivision (b) would be added by the cleanup bill for
business corporations; scme such provision is obviously necessary.
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4057839 § 3370

Article 7. Standards of Conduct by lanagement

§ 5370. Duty of care of directors

5379. (a) Subject to Section 5560, a director shall perform the
duties of a directer, including duties as a wember of a committee of the
board upon which the director serves, in good faith, 1n a manner the
director believes to be in the best interests of the nonprofit cor-
poration and with such care, including reasonable inquiry, as an ordi-
narily prudent person in a like position would use under similar cir-
cuﬁstances.

(b} In performing the duties of a director, a director shall be
entitled to rely on information, opinions, reports, or statements, in-
cluding financial statements and other financlal data, so long as the
director acts in good faith, after reasonable inquiry when the need
therefor is indicated by the circumstances and without knowledge that
would cause such reliance to be vnwarranted, where the information,
opinion, report, or statement 1s prepared or presented by any of the
following:

(1) One or more officers or employees of the nonprofit corporation
whom the director believes to be rellable and competent In the matters
presented,

(2) Counsel, independent accountants, or other persons as to mat-
ters the director believes to be within the person's professional or
expert competence.

(3) A comnittee of the board upon which the director does not
serve, as to matters within its designated authority, which committee
the director believes to merit confidence.
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{c) A person who performs the duties of a director in accordance
with this section shall have no liability based upon an alleged fallure
to discharge the person's obligations as a director.

Comment. Section 5370 is the same 1n substance as Section 309
(General Corporation Law). It sets a standard of care for directors of
nonprofit corporations generally. This standard 1s subject to fiduciary

obligations in the case of assets held on charitable trust or by a non~

profit corporation organized for charitable purposes. See Section 5560.

405/840 § 5371

§ 5371l. Contracts involving interested directors

5371. (a) This section applies to a contract or other transaction
between a nonprofit corporation and (i) a director of the nonprofit cor-
poration or (ii) a business or nonprofit corporation, firm, or associa-
tion in which a director of the nonprofit corporation has a material
financial interest. A mere common directorship does not constitute a
material financial interest within the meaning of this subdivision.

(b) No contract or other transaction described in subdivision (a)
is either vold or voidable because {i) the director or the other busi-
ness or nonprofit corporation, firw, or association are parties or (ii)
the director is present at the wmeeting of the board or a committee of
the board which authorizes, approves, or ratifies the contract or trans-~

action, 1f any of the following clrcumstances exist:
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(1) The material facts as to the contract or transaction and as to
the director's interest are fully disclosed or known to the members and
the contract or transaction is approved by the members in good faith,
with the interested director not being entitled to vote thereon.

(2} The material facts as to the contract or tramnsaction and as to
the director’s interest are fully discleosed or known to the board or
committee, and the board or coumittee authorizes, approves, or ratifies
the contract or transaction in good faith by a vote sufficient without
counting the vote of the interested director, and the contract or trans-
action is just and reasonable as to the nonprofit corporation at the
time it was authorized, approved, or ratified.

{3) The person asserting the validity of the contract or transac-~
tion sustains the burden of proving that the contract or transaction was
just and reasonable as to the nonprofit corporation at the time it was
authorized, approved, or ratified.

{c) An interested director may be counted in determining the pres-
ence of a quorum at a meeting of the board or a committee of the board
which authorizes, approves, or ratifies a contract or transaction.

(d) A director is not interested within the meaning of this section
in a resolution fixing the compensatlon of another director as a direc-
tor, officer, or employee of the nonprofit corporation, notwithstanding
the faet that the first director is also receiving compensation from the
nonprofit corporation.

Comment. Section 5371 is the same in substance as Section 310(a)
(General Corporation Law). It supersedes provisions of former Section

820 which were applicable to nonprofit corporations through former
Section 9002,

Note. The cleanup bill would add a provision comparable to sub-
division (d) for business corporations.
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§ 5372. Contracts involving couwmon directors

5372. {a) This section applies to a contract or other transaction
between a3 nonprofit corporation and business or nonprofit corporation or
assoclation of which a director of the nonprofit corporation is a direc-~
tor. This section does not apply to 