
1117.30 4/29/76 

llemorandum 76-47 

Subj ect: Study 77.30 - i'onprofit Corporations (Directors and j'lanage­
ment) 

Attached to this memorandum is the staff draft of the chapter 

dealing with the board of directors, committees of the board, corporate 

officers, and related matters. Selected provisions of the staff draft, 

which generally follows the new business corporation law, sre discussed 

below. 

5 5310. Control of corporate affairs by board 

Existing Section 9500 of the nonprofit corporation law provides 

that the affairs of a nonprofit corporation are "conducted" by the board 

of directors. Section 5310 makes clear that the manageDent of corporat. 

affaire and the exercise of corporate powers may be under .5!l!..;;d_ir:.;e;.c:.:t:.::1~on::; 

of the board. Any ambiguity as to the ability of the board to delegate 

the 4a}'-Co-day operations of the eorporatioll 11 thus eliminated. 

This approach is identical with that of the new business c;orpora­

tion law. As the AQembly Select Committee on Revision of the Corpora­

t:iol:1s Code notes, "Active involvement by the board in day-to-day affairs 

of the corporation does not accord with the reaUries of contemporary 

business practices, other than perhaps in a relatively closely held 

corporation. The role of the board in this context is the formation of 

major manageaent poliCies rather than direct involvement in day-to-day 

management." 

§ 5311. Nuaber of directors 

The minimum number of directors of a nonprofit corporation is 

three. This is also the rule for business corporations, except that a 

business corporation having only one or two shareholders may limit the 

nuaber of directors to one or two. The Commission discussed the possi­

bility of permitting a small board of directors for the closely-held 

nonprofit corporation at the June 1974 meeting. The minutes for that 

meeting note that "after extensive discussion of possibly requiring only 

one director if the nonprofit corporation has only one member". the 

Commission determined thst the minimum number in all cases should be 

three. The staff has embodied this decision in Section 5311(d). 
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The staff notes that the minimum number of directors provision does 

not apply to corporations sole. The staff will propose an appropriate 

disposition of the corporation sole provisions after we have completed 

the basic work on the general nonprofit corporation law. 

~xisting law permits a nonprofit corporation to have a variable 

board of directors, with a minimum of not less than five and a maximum 

not to exceed the minimum by more than three, the preciae number to be 

set by a bylaw. At the June 1974 meeting the Commission determined to 

liberalize the minimum and maximum limits, deciding on a minimum of 

three and not providing a maximum. Since that time the new business 

corporation law has been enacted, providing a minimum of three and a 

maximum of not more than twice the minumum minus one. In the interest 

of uniformity, the staff has followed the scheme of the new business 

corporation law. 

§ 5312. Term of directors 

Nonprofit corporations, unlike business corporations, may have 

terms of directors running longer than one year, as well as staggered 

terms. Uniform terms are unnecessary absent a requirement of c~ative 

voting. Section 5312 contains a provision new to nonprofit corporation 

law that absent a specification of terms of office in tbe articles or 

bylaws, the term of office is one year. 

One feature of Section 5312 that deserves special note is the 

portion of subdivision (a) that requires a bylaw affecting the term of 

office of a director to be adopted by the members. This concept was 

adopted by the CommiSSion at the June 1974 meeting, apparently on tbe 

hypothesis that the directors should not be able to perpetuate them­

selves in office without the consent of the members. 

§ 5320. l~omination of directors 

At the ~~rch 1976 meeting the Commission tentatively determined 

that the members should have a reasonable means of getting persons 

nominated for election as director. After giving the matter some 

thought, and after searching in vain for a model from another jurisdic­

tion, the staff has concluded that it would be futile to attempt to 

specify what is a reasonable means, given the variety of types and sizes 

of nonprofit corporation. The staff has drafted Section 5320 to provide 
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an express statutory statement of the "reasonable means" requirement, 

and absent such a reasonable provision by the nonprofit corporation, to 

permit a sinBle director or 50 members or 10 percent of the voting power 

to nominate candidates. This draft is comparable to one tentatively 

approved by the Commission at the June 1974 meeting. 

~ 5321. glection of directors 

Existing law permits the bylaws to provide for the manner of choos­

ing directors. Section 5321 continues this authority with the l~ 

it at ions that, absent a provision in the bylaws, directors are to be 

elected by the ~embers at the annual meeting. 

§ 5325. Removal of directors 

This section generally continues existing law, which permits the 

sriticles or bylaws to provide for removal of directors, and absent such 

provision specifies the manner of removal. One significant change is 

noteworthy, however: 

Existing law (Section 811) permits removal of a director by court 

order in cases of fraud and gross abuse of discretion on application of 

10 percent of the members. The new business corporation law liberalizes 

this to permit court action on application of 10 percent of any class of 

members. The staff draft conforms to the new business corporation law. 

§ 532&. Filling vacancies 

Subdivision (b) of Section 5326, providing that a vacancy caused by 

the removal of a director is to be filled by the members rather than the 

board, is new to nonprofit corporation law. It is based on a comparable 

provision of the new business corporation law, which made the innova­

tion, according to the initial working papers of the State Bar Commit­

tee, because: 

Recent statutory provisions grant shareholders the right to remove 
directors without cause on the theory that since the shareholders 
are the owners of the corporation they should have complete power 
to control management. This concept is the basis for providing 
that only the shareholders may fill vacancies resulting from the 
removal of a director without cause unless otherwise provided in 
the articles or a by-law adopted by the shareholders. 

This is consistent with Section 9502 of the existing nonprofit corpora­

tion law, which provides that vacancies on the board are to be filled by 
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the remaining directors "here the vacancies are "caused by death, resig­

nation, or any disability." 

~ 5327. Special election of entire board 

Section 5327 is based on a new provision found in the business 

corporation law. It permits a special meeting for election of the 

entire board of directors where more than half the board is composed of 

directors not elected by the members. The purpose of this prOVision, 

according to the report oi the Assembly Select Committee on the r~vision 

of the Corporations Code, is "to enable the shareholders to determine 

whether vacancies filled by a minority of the authorized number of 

directors have been filled satisfactorily to a majority of the share­

holders. " 

Evidently the reason for requiring an election of the entire board, 

rather than just the pOSitions occupied by directors appointed by the 

board, is to effectuate the cumulative voting provisions. llhether this 

can be applied to nonprofit corporations, many of which have staggered 

terms of directors, will depend on the Commission decision with regard 

to the terms of office. 

The staff draft makes application of Section 5327 optional with the 

nonprofit corporation. This continues the present philosophy that 

permits the nonprofit corporation to determine the manner of selection 

and removal of directors. Thus Section 5327 >li11 apply to nonprofit 

corporations absent a contrary scheme in the bylaws. 

§ 5331. Call of meeting~ 

This section continues existing law applicable to nonprofit corpo­

rations. It should be noted that the business corporation law has quite 

a different scheme for calling meetings of directors, which may be done 

by the chairman of the board, th" president, any vice president, the 

secretary, or any two directors. The reason given for this broad range 

of persons authorized to call meetings is to "increase the flexibility" 

of the call procedure, and to "facilitate operation of the board." 

§ 5332. Notice of meeting 

This provision is the same as the comparable provision of the new 

business corporation law. The report of the Assembly Select Committee 

on the Revision of the Corporation Code states that: 



The provisions relating to the time within which notice must 
be given, if required, and the manner of giving notice change prior 
law by shortening the time period for notice and by permitting 
telephonic notice. The time periods specified are sufficient to 
insure adequate prior notice of a board meeting given contemporary 
methods of co®aunication. 

§ 5337. 11eeting by conference telephone 

This provision is a new one addeU by the business corporation law. 

The report of the Assembly Select COmL,ittee on Revision of the Corpora­

tions Code states: 

The physical presence of a board member at a meeting is not 
required for the conduct of business so long as all participating 
members can hear one another. For that reason, this subdivision 
permits board members to participate in a meeting by use of confer­
ence telephone or similar communications equipment. 

When the Commission first considered the possibility of providing for 

meetings by conference telephone about two years ago, it noted that a 

telephonic meeting is somewhere between a regulsr meeting and written 

consent to action without a meeting. The Commission was concerned ··r1.th 

several policy questions, including whether: 

(1) Board members participating should be identified and given an 

opportunity to participate in debate. 

(2) The meeting must be recorded or otherwise memorialized. 

(3) The participating directors should know that they are engaging 

in a meeting of the board. 

Since that time the new business corporation law has been enacted, 

with the only limitation being that the board members be able to hear 

each other. In light of this precedent, the staff has not addressed the 

sorts of problems raised by the Commission. 

§ 5338. Quorum of directors 

Existing law permits nonprofit corporations to set a quorum of 

directors at greater or less than a majority, without limitation. The 

business corporation law, on the other hand, provides lower limits for a 

quorum: not less than 1/3 the authorized number of directors or two, 

whichever is larger. The staff draft retains the full flexibility of 

the existing nonprofit corporation law, and imposes no minimum limits on 

the quorum size. 
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§ 5339. Acts of the board 

Subdivision (b) of this section is a new provision added by the 

business corporation law. The report of the Assembly Select Committee 

on Revision of the Corporations Code states: 

The second sentence is similar to Cal. : 2212 relating to 
action taken at shareholders' meetings. A duly called and noticed 
board meeting at which a quorum is initially present should be able 
to continue the transaction of business notwithstanding the with­
drawal of a sufficient number of directors to break a quorum pro­
vided any action taken is approved by at least a majority of the 
required quorum for such a meeting. This provision is intended to 
reduce the disrupting of board meetings possible under prior law 
which allows a quorum to be broken for the prupose of stopping the 
transaction of business regardless of the fact that board members 
sufficient to constitute a majority of the quorum remain. 

§ 5340 et seq. 

The provisions for appointment of a provisional director in cases 

of deadlock are continued from existing law. Existing law does not 

apply, however, to corporations organized under the Bank Act, the Public 

Utilities Act, or the Savings and Loan Association Law. The staff has 

not yet determined with certainty the extent to which nonprofit corpora­

tions may be organized to operate under those statutes. However, even 

if nonprofit corporations may operate under all of them, the staff has 

been able to discover no reason to deny to those types of corporations 

the right to have a provisional director appointed in case of deadlock. 

For this reason, the staff has omitted any limitations on the applica­

tion of Article 4. 

Under Section 5241, application for appointment of a provisional 

director requires 50 members or 10 percent of the membership. This 

changes the 1/3 of the membership requirement of existing law, consist­

tent with a decision made by the Commission at the June 1974 meeting. 

Section 5242 is new. It is parallel to a provision that would be 

added by the business corporation law clean-up bill. 

~ 5350 et seg. Committees of the board 

Both the existing nonprofit corporation law and the old business 

corporation law provide rather perfunctory provisions to the effect that 

the bylaws may provide for committees of the board. The new business 

corporation law provides a more detailed set of provisions. See Section 
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311. The report of the Assembly Select COIDillittee on ~'evision of the 

Corporations Code states: 

In light of the increased use and importance of board commit~ 
tees, this section provides a more extensive treatment of commit­
tees by specifying procedures for their creation and defining the 
proper scope of board responsibilities which may be delegated to 
committees. Other provisions of the new lal" govern the operation 
of board co~nittees. [§§ 307 and 309] 

Specific corporate actions are enumerated which may not be 
delegated to a committee of the board. These limitations are 
intended to reserve matters of fundamental importance to the 
existence and operation of the corporation for full board consid­
eration, as well as provide appropriate safeguards concerning the 
delegation of board authority. 

The staff draft of the nonprofit corporation provisons follows the 

new business corporation law with one major exception. Whereas the new 

business corporation committee provisions apply to all business corpora­

tions automatically, the comparable nonprofit corporation committee 

provisions will apply to all nonprofit corporations automatically unless 

the bylaws provide otherwise. This will give the nonprofit corporation 

the opportunity to preclude action by committees, but absent such pre­

clusion will validate their creation. 

§ 5370. Duty of care of directors 

The duty of care of directors of nonprofit corporations may vary. 

There is no specific statutory provision governing nonprofit corporation 

directors, so Corporations Code Section 820, setting a standard for 

business corporations ordinarily will apply. Section 820 provides that, 

"Directors and officers shall exercise their powers in good faith, and 

with a view to the interests of the corporation." This standard is 

subject to case law imposition of a stricter standard where charitable 

assets are involved. The individual trustee of either a charitable 

trust or a director of a nonprofit charitable corporation is a fiduciary 

in performing his duties. See Holt ~ College of Osteopathic Physicians 

! Surgeons, 61 Cal.2d 750, 40 Cal. Rptr. 244 (1964); St. James Church ~ 

Superior Court. 135 Cal. App.2d 352, 287 P.2d 387 (1955). See discus­

sion in C.E.B., California !!onprofit Corporations § 7.23 (1969). 

The new business corporation law adds to former Section 820 the 

requirement that in addition to acting in good faith, a director must 
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perform his duties "with such care, including reasonable inquiry, as an 

ordinarily prudent person in a like position would use under similar 

circumstances. " Hhetiler this new language adds to, detracts from, or 

simply codifies case lsw under the old standard, the staff hss not 

researched. l~reover. the meaning of the new language is uncertain, and 

is intended to vary with the circumstances. The report of the Assembly 

Select Committee on Revision of the Corporations Code gives a fairly 

careful discussion of this provision, which is attached as Exhibit I 

(pink). 

The main question faced by the Commission is whether to adopt the 

new business corporation law standard for nonprofit corporations. The 

staff in Section 5370 has drafted a provision to preserve the fiduciary 

standard in case of charitable property, but to apply the new business 

corporation standard to ordinary nonprofit corporations. The New York 

Not-for-Profit Corporation Law applies a similar standard to nonprofit 

corporations. To the extent that the members of a nonprofit corporation 

deaerve the same sorts of protection against damage to the corporate 

assets as the shareholders of a business corporation receive, the two 

standards should be the same. 

The staff notes, however, that an argument can be made for having a 

lesser standard of care for directors of nonprofit corporations. llr. 

Kobert Sullivan, in a memorandum sent to the Commission in June 1974, 

states that higher standards: 

would make it more difficult for such corporations to attract 
public spirited citizens to their governing boards. After all, in 
most cases, these corporations do not have much money. Sometimes 
they have permanent staffs which are frequently not subject to the 
same supervision and control as are the staffs in a profit making 
corporation. It would be interesting to find out if any case 
against directors of non-profit corporations has been lost because 
they were able to hide behind something analagous to the business 
judgment rule articulated by the California courts in Finley ~ 
Garrett. 

§ 5373. Loans to directors and officers 

Section 823 of the old business corporation law permits corpora­

tions to make loans to officers or directors only on approval of two­

thirds of the shareholders. This section is applicable to nonprofit 

corporations by virtue of Section 9002. 
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The modern trend of nonprofit ~orporation law appears to be to 

prohibit all loans ':to officers and directors of a nonprofit corporation. 

See, e.g., N.Y. N-PCL § 716; ALI-ABA 1'10del N-PCA § 27. Hr. Robert 

Sullivan has addressed this point in a memorandum sent to the Commission 

about two years ago: 

I believe this is entirely too harsh and in some cases serves 
no purpose. In certain cases, non-profit corporations, such as 
private foundations, are founded and managed by one person. Aside 
from tax problems that may be involved, I see no compelling reason 
why such a person should not be able to borrow from the corpora­
tions since he would be able to provide the consent of all members 
and all directors to the action. Assuming in other cases there may 
be more than one person involved in the corporation or as members, 
I see no reason why loans can not be ,~de, assuming some requisite 
consent of the members and directors is obtained. 

The staff believes that the new business corporation law provides a 

standard that is adequate for nonprofit corporations. The new law, 

Section 315, precludes loans to officers or directors unless (i) ap­

proved by a majority of the members (excluding the interested officer or 

director), (ii) made pursuant to an employee benefit plan approved by 

the members, or (iii) made in the form of an advance for travel or other 

reimbursable expenses. The staff believes that these are reasonable 

restrictions to impose on nonprofit corporations, which may well have 

the same need to make loans that business corporations have. In the 

case of charitable corporations, l~here the concept of precluding loans 

is more attractive, the staff believes that adequate protection is 

provided by the high standard of care imposed on directors and by over­

sight by the Attorney General. 

§§ 5380-5389. Indemnification of corporate agents 

The new business corporation law substantially revises the indem­

nification provisions of the Corporations Code. The scheme of the new 

law is discussed in the report of the Assembly Select Committee on Revi­

sion of the Corporations Code, the relevant portion of which is excepted 

as Exhibit II (yellow). The staff draft follows closely the new busi­

ness corporation law scheme • 

• 5391. Validity of corporate instruments signed by officers 

Section H33 of the old business corporation law, which applies to 

nonprofit corporations, provides that affixation of a corporate seal to 
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an instrument is prin,a facie evidence that the execution of the instru­

ment was within the authority of the corporate officer signing it. The 

new business corporation law replaces this provision with Section 313, 

which provides that any instrument in writing entered into between a 

corporation and any other person, when executed by the specified offi­

cers, is not invalidated as to the corporation by any lack of authority 

of the signing officers if the other person is without actual knowledge 

that the signing officers had no authority to execute the other instru­

ment. The purpose of this provision, as stated in the report of the 

Assembly Select Committee on Revision of the Corporations Code, "is to 

allow third parties to rely upon the assertive authority of various 

senior executive officers of the corporation concerning the execution of 

any instrument on behalf of the corporation." 

The staff believes this revision is a good one, and has followed it 

in Section 5391. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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Memo no lid um '( 6. 47 

EXHIBIT I 

[Report of the ASllembly Select CommiLtee on the Revi6ion of the Corpore­
tioJl~ Code, pp. I,B-;,4.J 

5. 1309. Director's Standard of care 

SOURCE: ABA 835 (proposed revision). The duties of a 

director are specified in sUbdivision (a) of 1300. The 

purpose of this section is to establish a: standard by 

which the performance of a director in the exercise of 

his duties shall be judged. It is intended that a person 

who performs his duties as a director in accordance with 

this standard shall have no liability by reason of being 

or having been a director. 

(a) This subdivision provides a standard of care appli-

cable to directors. Comments to the proposed revision 

of ABA 835 indicate that it is the intent of the drafts-

men of this provision, by combining the requirement of good 

faith within the standard of care, to incorporate "the 

familiar concept that, these criteria being satisfied, 

a director should not be liable for an honest mistake of 
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business judgment.,,2 

The committee on corporate; L3ws of the section of 

corporation, Banking and Business Law of the American 

Bar Association arrived at a number of decisl.ons in 

formulating the standard of CiJre: 

(1) The reference' to "ordinarily prudent 
person" emphasizes long traditions of <:he common 
law. in contr~Et to standards that might call for 
some undefined degree of expertise. like "ordinarily 
prudent business man"; the phrase .Ls not intended 
to establish the preserva~ion of assets as a pri­
ority for the corporate director. but. rather. to 
recognize the need for innovation as an essential 
of profit orientation and. in short. to focus on 
the basic director attributes of cofumon sense. 
practical wisdom and informed judgment. 

(2) The phrase "under similar circumstances" 
is intended both to recognize that the nature and 
extent of oversight will vary. depending upon such 
factors as the size. complexity and location of 
activities carried on by the particular corporation 

• and to limit the critical assessment of a director's 
performance to the time of action or nonaction and 
thus prevent the harsher judgments which can invar­
iably be made with the benefit of hindsight ••. 

(3) The phrase "in a like position" simply 
recognizes that the "care" under consideration is 
that which would be used by the "ordinarily prudent 
person" if he were director of the particular 
corporation. 3 

While the new law adopted in general the language 

of ABA 835. in subdivision (a) of Section 309 of the new 

law the words "including reasonable inquiry" were inserted 

in the phrase "with such care, including reasonable inquiry, 

as an ordinarily prudent person in a like pOSition ~ould use 

under similar circumstances." 

This change was made because some members of the State 

Bar Committee desired to make explicit what the majority 

2. committee on Corporate Laws. Changes 
Business corporation Act. 29 Bus. Lawyer 
3. Id. at 954. 

49. 
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of m.embers considered to be implicit in the original 

language, Le., that J;"eas,:m3bl" care und'~r some cir­

.cumstances could include a duty of inquiry. In other 

words, a director mi"',' 1:1ot cJOSe! his eyes to what is 

going on about him i.n th" conduct of the corporate 

bus iness an, i: he is put 0.1 n.)t:~_ce by the presence of 

suspicious Ci:':cUl1";t.mc:cf.c, he ;uay ·.:.'e 1:,'quired to make 

such "x'Gasonable inquiry" as an o.t"dinar ily prudent person 

in his positi.on would make under similar circumstances. 

There was no intention of imposing upon any director 

a duty to make an inquiry regardless of the circumstances, 

such as the duty imposed by Section 11 of the United States 

Securities lIct of .1933 in connection with a public 

offering of securities, or to add a separate requirement 

of inquir~' apart from a director's general duty of care. 

11150. in subdivision (b) of this same section, the 

word "reasonably" was deleted in three places where it 

appeared in the lIBA IDS language before the word "believes." 

The reason for this doletior, was the concern expressed 

by some members of the State Bar Committee that the phrase 

"reasonably believes" to be compeb"ot or.: r~liable would 

impose upon each director the duty in all cases of making 

an investigation or inquiry regarding the competence and 

reliability of the emploYHes and advisers of the company. 

In lieu of the phrase "reasonably" believes, there was 

inserted in this E;ubdivlsion (b) the language towards the 
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end: "after n';:;~(onable £nqll i.ry wlwn ,.t:.te need therefor 

The phrase "i.ncluding reasonable inqt'iry" in sub-

'division (a) was ir.t.cnded 1.0 l~ean precisely the same thing 

as the language substituted in subdivision (b), i.e •• 

that the duty of inquiry only arises if the circumstances 

indicate the need therefor. 

The standard of care does not include officers. 

The Committee on corporate Laws concluded that: 

•.. it was not appropriate in connection 
with a revision of Section 35 to deal with 
those officers who were not al~o directors of 
the corporation. Although a non-director 
officer may have a duty of care similar to 
that of a director as set forth in Section 
35. his ability to rely on factual information. 
reports or statements may, depending upon t~0 

circumstances of the particular case. be moru 
limited than in th~ case of a director in V1eW 
of the greater obligation he may have to bo 
familiar with the affairs of the corporatioll. 4 

Section 300 (also derived from the proposed rC'H sian 

of ABA §35) provides that the business and affairs ot 

the corporations shall be exercised by or under the 

direction of the board. In formulating a proper 

standard of care for a director in the performancp of 

his duties, the Corrunittee on corporate Laws eonsld,'rNJ 

the nature of the duties of a director. 

It is generally recognized that the 
board of directors may delegate to aFGrOrrl~tP 
off icers of the corporat ion Uw au ther 1 t y 'l' 

exerc ise those powers not requ ired by 1 "'" t ') 
be exercised by the board itself. ~hile ~UC!l 
a deleg;Jtion '"ill not serve to relicv" Uw I c.'nJ 
from its responsibilities of oversight, It '" 

4. Id. at 953. 
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believed appr~pr~3t~ t~1at the ~irect0rs not 
b(~ held r,.eLA :<;:)!)':-ill J/ re~~,p'vr::::>,L!_;l(; fc)r actions 
or omissiol'1~-) of off~C(?:t::;;r pfl1pll~l-yei2S: ox a~ents 
of the cor;)o}·~t :,O!I :;0 .1 el1g LIS th!:7' directors, 
complying with tho cnllnci.atod standard of care. 
h2'~e rcl.ied l-casonabJy ~por such offJcers, 
employees or c'nJGtlts",') 

(b) Under prior La;." a dir,:ctor has the right to 

rely in limited situations upon ce=tain materials. 6 

This subdlvisivn. due to fehe number and complexity 

of the matters consldered by directors. enlarges 

the right of reliance to ~:?nLoml?v~-)s all- matters for 

which the board is responsible and broadens the range 

of materials upon which a director may rely. The 

statutory right of reliance is not intended to be 

exclusive. 

The purpose of these provisions were the subject 

of comment by the Committee on Corporate Laws. A 

director will be entitled to rely: 

••• upon factual information, opinions 
reports or statements. including financial 
statements and other financial data. 'n each 
case prepared or presented by (a) one or more 
officers or employees of the corporation 
whom he r(!asonably believes to be reliable 
and competent in the matters presented. (b) 
counsel, public accountants or oth(!r persons 
as to matters Which hr reasonably believes 
to be within such person's professional or 
expert competence. or (c) a board com~ittee 
(upon which he does not serve), provided that 
he reasonably believes confidence therein is 
merited, so long as in any such case he shall 
be without knowledge concerning the matter 

5. Id. at 952. 
6. Cal. §829 



10 question which would cause suen,reliance 
to be nnwarranted. Inhnrnnt: itl the good 
:':iJit.h sl;'"trl":-'urd is the requirc;]cnt thatf in 
order to be entitled to lely on such reports, 
;,;tat~~!nent_;;, opinions and 'JthfCr matters, the 
director must ha"e ro:.:ad, or been present at 
the mepting ilt ... ·hich is orally pn:scp ted " 
the report or sl<:ltemer,t in question a;1d 
must 110)': h<;ve Clny pertinent knowledge which 
would Gause him t9 conclu,ie that he should 
not rely thareen. 

The provisic>[) permitting reliance upon a committee 

of the board iSi_ntended to permit r0lian·:;e upon the 

wOl'k product. of a 00.'1r(1 comIni ttee resul tirlg frOll1 a more 

detailed inves tj ga;. ion unde r taken ty tLa"~ committee and 

which forms the basis for action by the board. B 

Additionally, the provisions contemplate reliance upon 

a committee where only i[ supervisory respiJnsibili ty is 

exercised (e.g. a corporate audit committee with respect 

to its role of oversight concerning accounting and audit 

functions) .9 

See the d::'scussion above regarding the changes 

made in this subdivisinn from the language in ABA S35 to 

make cr~'stal clear that no Juty of inquiry comparable to 

that contained in Section 11 of the United States 

Securities Act of 1933 was intended to be imposed upon 

directors in juo?ing the competence and reliability of 

the persons on whom they rely, ll.."lless there are 

circumstances which would cause any reasonable man in a 

7. Comrui ttee on Corporate Laws. supr~ at 954. 
B. Id. at 955. 
9. Id. 
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like pr:.,,,i Hot) tu mnk;! such an inquiry. As Lord 

Hi.lIshuy Ltar,.ecl hi Dovey v. corylO: 

"! cannot thi!1k that it can be expected 
of a director that he should be watching 
eH,hcr the infel-lor officers of the bank or 
veri tying the calc\llations of the auditors 
himself. The business of· life could not go 
on if people could not trust those who are 
put into a position of trust for the 
express purpose of attending to details of 
management." 

(c) The purpose of this subdivision J.s to relieve 

a person from any liabJlity by reason of being or 

having been a director of a corporati6n. if that person 

has exercised his duties ill the manner contemplated 

by this section. 

10. [19011 A.C. ~77. 
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Memorandum 76-47 

FlCllIP>I'1' II 

[Report cf t.he Acs~fjbly Sl·:'.ecl; [hmn;1tce£ {)n tile H"vision of the 
Cor!)orat;ion!J Code,. r,p. 61-6: .. J 

SOURCr'~~ ABA 1;\5; D"-1. '3145; Nll\" Vor.k 88'121 and "126. 

Prior law perrni ~.s " c0rporate directol.'. of f lcer or 

employee to be indemnified for his =easonable ex~nr,CB . 
in any derivative action only where such ind';:mnity 

is approved by the court after the case is concluded.14 

In a non-derivative action indemnification for expenses 

is permitted if authorized by the board. In th<Jt c.,lIe, 

the board must determine ·that thE: person see~ing indem­

nification was acting in good faith within .... hat he rca son­

ably believed to be the scope of his employment or iluthority 

and for a purpose which he reasonably believed to be in 

the best interests :·f the ;::crporation or its shareholders. 

The practical effect of these .r.estricti'Jc pro'lisions 

is to force an official or employee of the corporation 

who is bving ;.iUSU ·'lS E:uch to ei1tGJ: Lit.O somo set t I cm<.> nl 

of the action regardless of how confident he and tht' 

corporation may be that the action is without merit. In 

the case of a derivative a(~tion. this is particularly 

true due to the large fees and expenses .... hich may be 

incurred by him in defense of the action since indcmnifi-

14. Cal. R830 

"'L 
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cation is only available at the conclusion of the action. 

This may also be true in Ilon-derh'ative actions since 

expenses (to thO'! extent an advance of expenses pending 

determination of t.he matter is permitted ur,der prior 

law) may only be pc:id during the course of the litigation 

if the board is prepared to make the findings required 

before all the facts are known. 

There is no provision in prior law for disqualifying 

the directors sued from participating i.n the decision 

to reimburse themselves. The extent to which this 

conflict of interest is governed by Cal. 6820 is not 

entirely clear. 

The purpose of the indemnification provisions in 

~he new law is to provide sufficient flexibility to 

afford reasonable protection for directors and officers 

while imposing safeguards which adequately protect the 

shareholders in the granting of indemnification. tn 

general. this section provides that a corporation may 

advance "expenses" incurred by a corporate "agent" in 

defending"any "proceeding" prior to the final disposition 

of such proceeding upon the receipt of an undertaking 

that the agent will reimburse the corporation unless 

it is ultimately determined that the agent is entitled 

&2. 



i d ' ~ . +. 15 to n emnl_l~RCLO~. 

Indemnification whe=f permH.ted by thi3 Aection 

may be made upon a determinati.on chat indemnification 

'of the agent is proper becausp the agent has met the 

specified stanr'iard of cond,!ct in the circumAtances. 

Such a determir,lltior. !n2y be made in either. a derivative 

or non-ocrivClt .b<c 'let: ion by d 1:l2jc-,rit.y vote of v. quorum 

of the board (com:isting 'Ji directors who cre not parties 

to such pro.:e0.hng \, by the shareholdera (where the shares 

owned by the person to be indemnified are not entitled 

to a vote thereon) or by the court. 

If a corporate agent has been successful on the 

merits with respect to any issue, this section expressly 

provides that he shall be indemnified against expenses 

actually and reasonably incurred by him. 

15. "Expenses", "agent" and "proceeding" are def ined 
terms for the purposes of thil. section. "Exl--enses" 
includes attorneys' fees and any expenses of establishing 
a right to indemnification pursuant to this section 
where the agent has been successful on the merits in 
defense of any proceeding or where the indemnification 
is authorized by the court. "Agent" inclUdes any person 
who is or was a director. officer. employee or other 
agent of the corporation, or serving at the request of 
the corporation in such capacity for another corporation 
or other enterprise or was serving in such capacity 
for a corporation which was a predecessor corporation 
of the corporation or other enterprise at the request 
of such predecessor corporation. "Froceeding" includes 
any threatened. pending or completed action or proceeding, 
whether civil, criminaL administrative or investigative. 
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968/610 

Rough Outline 

GENERAL NOliIPROFIT CORPORATION LAP. 

§ .51.5.5. Board 

§ .5164. Directors 

§ .5189. Subsidiary 

§ .5265. Bylaws relating to directors 

§ .5310. 

§ 5311. 

§ 5312. 

§ .5313. 

§ .5314. 

§ .5320. 

§ .5321. 

§ 5322. 

§ 5323. 

§ 5324. 

§ 5325. 

§ 5326. 

§ 5327. 

i .5328. 

CHAPTER 3. ,)IRECTORS AND liANAGEMENT 

Article 1. General Provisions Relating to Directors 

Control of corporate affairs by board 

Number of directors 

Term of directors 

Initial directors 

Personal liability of directors 

Article 2. Selection and Removal of Directors 

Nomination of directors 

Election of directors 

Vacancies of directors 

Declaration of vacancy by board 

Resignation of directors 

Removal of directors 

Filling vacancies 

Special election of entire board 

Appointment of directors by court 

Article 3. 11eetings of Directors 

§ 5330. Bylaws control 

§ 5331. Call of meetings 

§ .5332. Notice of meetings 

§ 5333. Adjournment of meetings 

§ 5334. Validation of defectively noticed meetings 

§ 5335. Written consent to action without a meeting 

§ 5336. Place of meetings 
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§ 5337. Heeting by conference telephone 

§ 5338. Quorum of directors 

§ 5339. Acts of the board 

§ 5340. 

§ 5341. 

§ 5342. 

§ 5343. 

§ 5344. 

§ 5345. 

Article 4. Provisional Directors 

Superior court may appoint provisional directors 

Deadlock among directors 

Deadlock among members 

Qualifications of provisional directors 

Rights and powers of provisional directors 

Compensation of provisional directors 

Article 5. Committees of the Board 

§ 5350. Authority for committees 

§ 5351. Designation of committees 

§ 5352. Designation of committee members 

§ 5353. Designation of alternate committee members 

§ 5354. Authority of committees 

§ 5355. Meetings of committees 

Article 6. Officers 

§ 5360. Corporate officers 

§ 5361. Chief executive officer 

§ 5362. Selection of officers 

§ 5363. Resignation of officers 

Article 7. Standards of Conduct by ManaSSIilent 

§ 5370. Duty of care of directors 

§ 5371. Contracts involving interested directors 

§ 5372. Contracts involving common directors 

§ 5373. Loans to directors and officers 

§ 5374. Creditor derivative actions against directors 

Article 8. Indemnification of Corporate Agents 

§ 5380. Definitions 

§ 5381. Indemnification in proceedings other than derivative actiona 

§ 5362. Indemnification in derivative actions 

§ 5363. Indemnification where agent prevails on merits 
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g 5384. Corporate action required for indemnification 

§ 5385. Authority to advance expenses 

§ 5386. Indemnification other than pursuant to this article 

§ 5337. Limitation on indemnification 

§ 5388. Insurance for corporate agents 

§ 5389. Application of article to fiduciary of employee benefit 

Article 9. Authentication of Corporate Instruments 

§ 5390. Certified copy of corporate action 

§ 5391. Validity of corporate instruments signed by officers 

APPENDIX 

Part 1 of Division 2 of the Corporations Code (repealed) 

General Nonprofit Corporation Law (§§ 9000-9802) 
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045/214 J 5155 

§ 5155. Board 

5155. "Board' means the board of directors of the nonprofit cor-

poration. 

Comment. Section 5155 is the same in substance as Section 155 

(General Corporation Law). 

045/215 § 5164 

»5164. Directors 

5164. "Directors" includes the following persons and their succes-

sors: 

(a) Persons named in the articles to act in the capacity of initial 

directors. 

(b) Persons designated, elected, or appointed by any other name or 

title to act as directors. 

Comment. Section 5164 is the same in substance as Section 164 

(General Corporation Law). It continues former Section 110 which was 

applicable to nonprofit corporations through former Section 9002. 
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045/216 § 5189 

§ 5189. Subsidiary 

5189. "Subsidiary" of a nonprofit corporation means a business or 

nonprofit corporation, of which the nonprofit corporation owns directly 

or indirectly through one or more subsidiaries, shares or memberships 

entitled to cast more than 50 percent of the votes for directors. 

Comment. Section 5189 is comparable to Section 189(a). The term 

defined in this section is used in the following provisions: 

§ 5372 (loans to officers and directors) 

§ 5386 (indemnification of directors or officers) 

045/217 § 5265 

§ 5265. Bylawa relating to directors 

5265. Subject to this division, the bylaws may make proviaions 

for: 

(a) The number, time, and manner of choosing snd removal from 

office, qualifications, terms of office, official designatiOns, powers, 

duties, and compensation of the directors and other officers. 

(b) The appointment and authority of executive or other committees 

of the board. 

Comment. Section 5265 continues former Section 9302 and subdivi­

sions (c) and Cd) of former Section 9401. The bylaws may make provi­

sions relating to directors and officers subject to the articles and to 

the provisions of this division. See Section 

For provisions relating to the number of directors, see Section 

5311. 
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§ 5255 

For provisions relating to time and manner of choosing and removal 

from office, see Sections 5320-532;). 

For provisions relating to terms of office, see Section 5312. 

For provisions relating to official designations, see Section 5164. 

For provisions relating to the appointment and authority of execu-

tive or other committees of the board, see Sections 5350-5355. 
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404/085 § 5310 

CHAPTER 3. DIKECTORS AND 'JANAGElIENT 

Article 1. General Provisions ':elating to)irectors 

§ 5310. Control of corporate affairs by board 

5310. (a) Subject to the provisions of this division and any 

limitations in the bylaws relating to action required to be approved by 

the members, the activities and affairs of the nonprofit corporation and 

all corporate powers shall be exercised by or under the direction of the 

board. 

(b) The board may delegate the L~nagement of the day-to-day opera­

tion of the activities of the nonprofit corporation to a management com­

pany or other person provided that the activities and affairs of the 

nonprofit corporation shall be managed and all corporate powers shall be 

exercised under the ultimate direction of the board. 

Comment. Section 5310 is the same in substance as Section 300(a) 

(General Corporation Law). It continues the portion of former Section 

9500 that provided that the board of directors exercises the powers, 

controls the property, and conducts the affairs of a nonprofit corpora­

tion. 

404/086 } 5311 

§ 5311. Number of directors 

5311. (a) The bylaws shall set forth the number of directors of 

the nonprofit corporation. 

(b) The bylaws IIIaY provide that the nUlllber of directors shall be 
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~ 5311 

not less than a stated minimum nor more than a stated maximum (which in 

no case shall be greater than two times the stated r.tinimum minus one), 

with the exact number of directors to be fixed, wit!.in the limits speci­

fied, by the board or the members in the manner provided in the bylaws. 

(c) Subject to subdivision (b), a bylaw relating to the number of 

directors may be adopted, amended, or repealed only by the members. 

(d) Notwithstanding any other provision of this section, the number 

or minimum number of directors shall be not less than three. 

Comment. Section 5311 is comparable to Section 212(a) (General Cor­

poration Law). See also Section 5265 (bylaws). 

Subdivision (a) continues portions of former Sections 9302 and 

9401(c) that permitted the bylaws to specify the number of directors of 

a nonprofit corporation and supersedes the portion of former Section 

9300(e) that provided for the number of directors to be specified in the 

articles. The number of directors may be specified in the articles 

(Section 5251), in which case it oay only be changed by an amendment of 

the articles. 

Subdivision (b) supersedes the portion of former Section 9300(e) 

that permitted a nonprofit corporation to specify a variable number of 

directors. Subdivision (L) broadens the permissible limits of variation 

and liberalizes the specification procedure in the same manner as Sec­

tion 212(a){General Corporation Law). 

Subdivision (c) continues portions of former Sections 9300(e) and 

9400(c) which provided for adoption by the members of bylaws relating to 

the number of directors. Before any members have been admitted, or 

where a nonprofit corporation has no members, the directors may take any 

action required of members. Section 5402 (directors as members). 

Subdivision (d) continues portions of former Sections 9300(e) and 

9500 that provided for a minimum of three directors of a nonprofit cor­

poration. 
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404/087 S 5312 

~ 5312. Term of directors 

5312. Unless the articles or a bylaw adopted by the members pro­

vide otherwise: 

(a) The term of office of directors is one year. 

(b) Each director, including a director elected to fill a vacancy. 

holds office until the eKpiration of the term for which elected and 

until a successor has been elected and qualified. 

(c) A reduction of the authorized number of directors does not re­

move a director from office prior to the expiration of the term for 

which elected. 

Comment. The introductory portion of Section 5312 continues por­

tions of former Sections 9302 and 9401(c) which permitted the articles 

or bylsws to regulate the terms of directors. See Section 5265. See 

also 56 Ops. Atty. Gen. 317 (1973). 

Subdivision (a) is comparable to Section 301(a) (General Corporation 

Law). 

Subdivision (b) is the same as Section 301{b)(General Corporation 

Law). 

Subdivision (c) is the same in substance as Section J03(b)(General 

Corporation Law). It continues a portion of former Section 809 which 

was applicable to nonprofit corporations through former Section 9002. 
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404/088 " 5313 

§ 5313. Initial directors 

5313. (a) Persons named in the articles to act in the capacity of 

initial directors are subject to all laws of this state relating to 

directors. 

(b) Notwithstanding subdivision (a): 

(1) The manner of selection of initial directors is by naming per-

sons in the articles. 

(2) The number of initial directors is the number of persons named 

in the articles. 

(3) The term of office of initial directors is until the selection 

of their successors. 

Comment. Section 5313 continues portions of former Section 9300(e). 

The initial directors perform all the duties of directors until the 

election of their successors, including whatever actions are necessary 

and proper to perfect the organization of the nonprofit corporation, 

such as adoption and amendment of bylaws and election of directors and 

officers. Contrast Section 210 (General Corporation Law) which vests 

this authority in the incorporators absent the naming of first directors. 

045/218 ~ 5314 

§ 5314. Personal liability of directors 

5314. A director of a nonprofit corporation is not personally 

liable for the debts, liabilities, or obligations of the nonprofit 

corporation. 

Comment. Section 5314 continues former Section 9504. 
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404/089 !.. 5320 

Article 2. Selection and Removal of Directors 

§ 5320. ,jomination of directors 

5320. (a) lbe provisions of the section apply unless the bylaws 

provide a reasonable meanS of nominating persons for election as direc­

tor of a nonprofit corporation. 

(b) A person may be nominated for election as director by any of 

the following: 

(1) A director. 

(2) '!embers holding 10 percent of the votes entitled to be cast for 

directors. 

(3) Fifty Qembers entitled to vote for directors. 

(c) Nomination shall be by written petition delivered to the non­

profit corporation not less than 10 days prior to an election of direc-

tors. 

Comment. Section 5320 is new. 

404/090 j 5321 

~ 5321. Election of directors 

5321. Except as otherwise provided in this division or in the 

bylaws, directors of a nonprofit corporation shall be elected by the 

members at a meeting of the members. 

Comment. Section 5321 supersedes portions of former Sections 9302 

and 9401(a) , which permitted the bylaws to specify the time and manner 
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~ 5322 

of chosing directors. It is comparable to Section 301(a) (General Cor­

poration Law), which provides for election of directors at the annual 

meeting of ,aemhers. See also Sections 5611 (annual ~eeting of members 

of nonprofit corporation for election of directors) and 5265 (bylaws 

relating to directors). 

Under this section, the bylaws may specify a procedure for selec­

tion of directors by classes of members, by persons other than members, 

or by means other than election at a meeting of members. Compare former 

Section 10202 (Corporations for Charitable or ileemosynary Purposes), 

which permitted the articles to provide for selection of trustees by 

specified associations or corporations, or by their officers, and by 

public officials. See also Sections 5610(_), 5633 (consents required to 

elect directors), and 5700 (voting rights and manner of voting). 

404/091 § 5322 

§ 5322. Vacancies of directors 

5322. (a) A vacancy on the board of a nonprofit corporation exists 

when the authorized position of a director is not then filled by a duly 

elected and acting director. 

(b) A vacancy may exist regardless whether it is caused by: 

(1) The death, resignation, or removal of a director. 

(2) A change in the authorized number of directors, whether by the 

board or the members. 

(3) A declaration of vacancy by the board pursuant to Section 5323. 

(4) Any other cause. 

Comment. Section 5322 is the same in substance as Section 192 

(General Corporation Law). It continues portions of former Section 806 
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,: 3323 

that were applicable to nonprofit corporations through former Section 

')002. I!or provisions relating to resignation of directors, see Section 

5324. For provisions relating to removal of directors, see Section 

53:<5. For provisions relating to a change in the authorized number 

directors, see Sections 53H and 5312. For J'rovisions relating to a 

declaration of vacancy by the board, see Section 5323. 

404/092 ~ 5323 

5 5323. Declaration of vacancy by board 

5323. TIle board may declare vacant the office of a director in 

either of the following cases: 

of 

(a) The director has been declared of unsound mind by an order of 

court. 

(b) The director has been convicted of a felony. 

Comment. Section 5323 is the same in substance as Section 302 

(General Corporation Law). It continues a portion of former Section 

807, which was applicable to nonprofit corporations through former 

Section 9002. 

-10-



404/093 § 5324 

§ 5324. Resignation of directors 

5324. (a) A director of a nonprofit corporation may resign by 

giving written notice to the board, the chairman of the board, the 

president, or the secretary. 

(b) Unless the notice specifies a later time for the effectiveness 

of the resignation, the resignation is effective upon giving the notice. 

(c) If the resignation is effective at a future time, a successor 

may be elected to take office when the resignation becomes effective. 

Comment. Section 5324 is the same in substance as Section 305(d) 

(General Corporation Law). It continues portions of former Section 809 

which were applicable to nonprofit corporations through former Section 

9002. 

404/094 ~ 5325 

§ 5325. aemoval of directors 

5325. Except to the extent the bylaws provide for removal of 

directors, a director may be removed from office: 

(a) Without cause, by vote of members holding a majority of the 

votes entitled to be cast for directors. 

(b) In case of fraud"l ""t or dishonest acts or gross abuse of au­

thority or discretion with reference to the nonprofit corporation, by 

the superior court of the proper county on petition by 10 yercent of the 

members of any cla~c in an action to which the nonprofit corporation is 
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G 5326 

made a party. The court may bar from reelection a director so removed 

for a period prescribed by the court. 

Comment. The introductory portion of Section 5325 continues a por­

tion of former Section 9302 (articles or bylaws may provide manner of 

removal of directors). 

Subdivision (a) is comparable to a portion of Section 303(a)(Gen­

eral Corporation Law). It continues a portion of former Section 810 

that was applicable to nonprofit corporations throuBh former Section 

9002. 

Subdivision (b) is the same in substance as Section 304 (General 

Corporation Law). It continues former Section 811, which was applicable 

to nonprofit corporations through former Section 9002, except that only 

10 percent of the members of a class, as opposed to 10 percent of the 

whole membership, is required. 

404/095 § 5326 

~ 5326. Filling vacancies 

5326. (a) Unless otherwise provided in the bylaws, vacancies on 

the board may be filled by a ~jority of directors then in office, 

whether or not less than a quorum, or by a sole remaining director. 

(b) Notwithstanding subdivision (a), a vacancy occuring by reason 

of the removal of a director may be filled only by the members unless 

the articles or a bylaw adopted by the members provides that the board 

may fill such a vacancy. 

(c) The hlembers may elect a director at any time to fill a vacancy 

not filled by the directors. 
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; 5327 

Comment. Subdivision (a) of Section 5326 is the same in substance 

as the first sentence of Section 305(a)(General Corporation Law). It 

continues former Section 9502. See Cavin Uemorial Corp. ~ Requa, 5 

Cal. App.3d 345. 85 Cal. Rptr. 107 (1970). 

Subdivision (b) is the same in substance as the second sentence of 

Section 305(a) (General Corporation Law). It is new to nonprofit corpo­

ration law. 

Subdivision (c) is the same in substance as the first sentence of 

Section 305(b) (General Corporation Law). It continues a portion of 

former Section 809, which was applicable to nonprofit corporations 

through former Section 9002. 

404/096 § 5327 

§ 5327. Special election of entire board 

5327. (a) Unless the bylaws provide otherwise. if after the fil-

ling of a vacancy by the directors of a nonprofit corporation the direc-

tors then in office who have been elected by the members constitute less 

than a majority of the directors then in office, a special election of 

members to elect the entire board may be called in the manner provided 

in this section. The term of office of a director not elected by the 

members at the special election shall terminate upon election of a 

successor. 

(b) 11embers holding not less than five percent of the votes en-

titled to be cast for directors may call the special election. 

(c)iembers holding not less than five percent of the votes en-

titled to be cast for directors may apply to the court of the proper 
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county, and the court shall summarily order the special election, upon 

the following procedure: 

(1) The hearing on the application shall be held on not less than 

10 business days' notice to the nonprofit corporation. 

(2) If the nonprofit corporation intends to oppose the application, 

it shall file with the court a notice of o~position not later than five 

business days prior to the date set for the hearing. 

(3) The application and any notice of opposition shall be supported 

by appropriate affidavits, and the court's determination shall be made 

on the basis of the papers in the record. For good cause shown, the 

court may receive and consider at the hearing additional evidence, oral 

or documentary, and additional points and authorities. 

(4) The hearing shall take precedence over all other matters not of 

a similar nature pending on the date set for the hearing. 

Comment. Section 5327 is the same in substance as Section 305(c) 

(General Corporation Law). It is new to nonprofit corporation law. 

Subdivision (a) makes clear that this section applies only in the 

absence of a contrary provision in the bylaws. This continues portions 

of former Sections 9302 and 9401 giving nonprofit corporations authority 

to specify the manner of choOSing and removing directors from office. 

The second sentence of subdivision (a) relating to the term of office of 

a director not elected by the members is an exception to Section 5312 

(term of directors). 
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404/097 J 5328 

§ 532B. Appointment of directors by court 

5328. If a nonprofit corporation has no r~mbers other than the 

directors and all the directors resign, die, or become incompetent, the 

superior court of any county l~y appoint directors of the nonprofit cor­

poration upon application of any party in interest. 

Comment. Section 5328 is the same in substance as Section 306 

(General Corporation Law). It continues the portion of former Section 

809.5 that applied to nonprofit corporations except that (1) application 

may be cade to the superior court of any county rather than the county 

in which the principal office of the nonprofit corporation is located 

and (2) application may be made by any party having an interest in the 

nonprofit corporation rather than a creditor or the personal representa­

tive of a deceased director or the guardian or conservator of an incom­

petent director. 
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404/098 § 5330 

Art icle 3. :leetings of Directors 

§ 5330. Bylaws control 

5330. The provisions of this article apply to ",eetings of the 

board unless otherwise provided in the bylaws. 

Comment. Section 5330 is the same in substance as the introductory 

portion of Section 307 (General Corporation Law). It continues former 

Section 9401(a) which permitted the byla"s of a nonprofit corporation to 

make provisions for the time, place, and manner of calling, giving 

notice of, and conducting regular and special meetings of directors and 

to dispense with notice of all regular directors' meetings. It contin­

ues former Section 9401(b) which permitted the bylaws of a nonprofit 

corporation to provide for the requirements of a quorm, of directors, 

which could be greater or less than a majority. gee also former Section 

9503 (meetings of directors called and held as ordered by directors, 

subject to the articles or bylaws). For an exception to Section 5330, 

see Section 5334 (validation of defectively noticed ".eeting). 

404/099 5 5331 

§ 5331. Call of meetings 

5331. !Ieetings of the board shall be called and held as may be 

ordered by the directors. 

Comment. Section 5331 is comparable to Section 307(a)(General Cor­

poration Law). It is the same in substance as former Section 9503. It 

should be noted that Section 5331 is subject to Section 5330 (bylaws 

control). 
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404/100 " 5332 

§ 5332. llotice of meetings 

5332. (a) Regular meetings of the board jJaY be held without notice 

if the time and place of such ~eetings are fixed by the bylaws or the 

board. 

(b) Special meetings of the board shall be held upon four days' no­

tice by mail or 48 hours' notice delivered personally or by telephone or 

telegraph. 

(c) Notice of a ':leeting need not be given to any director who signs 

a waiver of notice, whether before or after the meeting, or who attends 

the meeting without protesting, prior thereto or at its commencement, 

the lack of notice. 

(d) A notice or waiver of notice need not specify the purpose of 

any regular or special meeting of the board. 

Comment. Section 5332 is the same in substance as Section 307(b) 

and (c) (General Corporation Law). Subdivision (a) supersedes the second 

sentence of former Section 9401(a)(bylaws may dispense with notice of 

all re~ular directors' meetings). It should be noted that Section 5332 

is subject to Section 5330 (byla~lS control). 

404/101 ~ 5333 

§ 5333. Adjournment of meetings 

5333. (a) A majority of the directors present, whether or not a 

quorum is present, may adjourn a meeting to another time and place. 

(b) If a neeting is adjourned for more than 24 hours, notice of the 
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adjournment to another tbne or place shall be given prior to the time of 

the adjourned meeting to the directors who were not present at the time 

of adjourIllilent. 

Comment. Section 5333 is the same in substance as Section 307(d) 

(General Corporation Law). It is new to nonprofit corporation law. It 

should be noted that Section 5333 is subject to Section 5330 (bylaws 

control). 

405/956 § 5334 

§ 5334. Validation of defectively noticed ueeting 

5334. Notwithstanding any other provision of this article, the 

transactions of a meeting of the board, however called and noticed or 

wherever held, are as valid as though had at a meeting duly held after 

regular call and notice if all of the following conditions are satis-

fled: 

(a) A quorum is present. 

(b) Bither before or after the meeting, each director not present 

signs a written waiver of notice, a consent to holding the meeting, or 

an approval of the minutes of the meeting. 

(c) All waivers, consents, and approvals are filed with the corpo-

rate records or made a part of the minutes of the meeting. 

Comment. Section 5334 is the same in substance as Section 307(e) 

(General Corporation Law). It continues provisions of former Section 

814 which were applicable to nonprofit corporations through former 
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] 5335 

Section 9002. It should be noted that Section ~334 is not subject to 

Section 5330 (bylaws control). 

llote. The clean-up bill would make this provision of the General 
Corporation Law not subject to the provisions of the bylaws. 

405/)57 ' 5335 

§ 5335. Hritten consent to action without a meeting 

5335. (a) Any action required or permitted to be taken by the 

board may be taken without a meeting if all directors individually or 

collectively consent in writing to the action. 

(b) The written consents shall be filed with the minutes of the 

proceedings of the board. 

(c) Action by written consent has the same force and effect as a 

unanimous vote of the directors. 

Comment. Section 5335 is the same in substance as Section 307(f) 

(General Corporation Law). It continues former Section 9503.1, with the 

exception of the last sentence which is not continued in order to elim­

inate needless complexity in the articles or bylalJs. It should be noted 

that Section 5335 is subject to Section 5330 (bylaws control). 

Note. The clean-up bill would make this provision of the General 
Corporation Law not subject to the provisions of the bylaws. 
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405/958 1 5336 

i 5336. Place of ~eetings 

5336. I~etings of the board n~y be held at any place within or 

without the state which has been designated in the notice of the meeting 

or, if not stated in the notice or there is no notice, designated in the 

bylaws or by resolution of the board. 

Comment. Section 5336 is the same in substance as Section 307(g) 

(General Corporation Law). It continues the portion of former Section 

9401(a), which provided for the bylaws to specify the place of meetings 

of directors and permitted meetings to be held outside the state. It 

should be noted that Section 5336 is subject to Section 5330 (bylaws 

control). 

405/442 i 5337 

§ 5337. lleeting by conference telephone 

5337. (a) Directors may participate in a meeting of the board 

through use of conference telephone or similar communications equipment 

so long as all directors participating in the meeting can hear one 

another. 

(b) Participation by a director in a meeting pursuant to this sec-

tion constitutes presence in person by the director at the meeting. 

Comment. Section 5337 is the same in substance as Section 307(h) 

(General Corporation Law). It is new to nonprofit corporation law. It 

should be noted that Section 5337 is subject to Section 5330 (bylaws 

control). 

Note. Subdivision (b) would be added to the business corporation 
law by the clean-up bill. The staff believes that it is essential to 
implement the section. 
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405/443 § 5338 

~ 5338. Quorum of directors 

5338. (a) A majority of the authorized number of directors consti-

tutes a quorum of the board for the transaction of business. 

(b) The bylaws may provide that a quorum of directors is greater or 

less than a majority. 

Comment. Subdivision (a) of Section 5333 is the same in substance 

as the first sentence of Section 307(l)(General Corporation Law). Sub­

division (b) continues the portion of former Section 9401(b) that ap­

plied to a quorum of directors. 

405/444 § 5339 

§ 5339. Acts of the board 

5339. (a) Except as otherwise provided in this division, every act 

or decision done or made by a majority of the directors present at a 

meeting duly held at which a quorum is present is the act of the board. 

(b) A meeting at which a quorum is initially present may continue 

to transact business notwithstanding the withdrawal of directors, if any 

action taken is approved by at least a majority of the required quorum 

for the laeeting. 

Comment. Section 5339 is the same in substance as Section 307(j) 

(General Corporation Law). It continues former Section 817, which was 

appUcable to nonprofit corporations through former Section 9002, with 

the addition of subdivision (b) ,mich is intended to preclude disruption 

of meetings by withdrawal of a sufficient 1IU!"ber of directors to leave 
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less than a quorum. It should be noted that Section 5339 is subject to 

Section 5330 (bylaws control) and to contrary provisions of this divi­

sion. See. e.g •• Sections 5371 (contracts approved without counting 

vote of interested or common director) and 5384 (indemnification ap­

proved by ruajority vote of a quorum not including director to be indem­

nified). 
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405/445 5340 

Article 4. Provisional Directors 

Comment. Article 4, co~encing with Section 5340, supersedes 

former Section dI9, which was applicable to nonprofit corporations 

through former Section 9002. It is comparable to Section 308 (General 

Corporation Law). 

045/219 § 5340 

§ 5340. Superior court illay appoint provisional directors 

5340. The superior court of the proper county roay, notwithstanding 

allY provisions of the bylaws, appoint a prOVisional director pursuant 

to this article. 

Comment. Section 5340 is new. 

405/446 § 5341 

§ 5341. Deadlock among directors 

5341. (a) Appointment of a provisional director may be made if all 

of the following conditions are satisfied: 

(1) The nonprofit corporation has an even n~"ber of directors. 

(2) The directors are equally divided and cannot agree as to the 

management of the affairs of the nonprofit corporation. 
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(3) As a result of the inability of the directors to agree, the 

activities of the nonprofit corporation can tlO longer be conducted to 

advantage or there is danger that the property and activities of the 

nonprofit corporation will be impaired or lost. 

(b) Petition for appointment under this section may be made by a 

director or by 50 illembers entitled to vote for directors or by members 

holding not less than 10 percent of the votes entitled to be cast for 

directors. 

(c) This section applies whether or not an action is pending for an 

involuntary winding up or dissolution of the nonprofit corporation. 

Comment. Section 5341 is the same in Bubstance as Section 308(a) 

(General Corporation Law) except that 50 members or 10 percent may peti­

tion for appointment. 

405/447 § 5342 

§ 5342. Deadlock among members 

5342. (a) Appointment of a provisional director may be made if 

both of the following conditions are satisfied: 

(1) The nonprofit corporation has an uneven number of directors. 

(2) The members are deadlocked so that they cannot elect a succes­

sor board at an election of directors. 

(b) Petition for appointment under this section may be made by 

members holding not less than 50 percent of the votes entitled to be 

cast for directors. 
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(c) The court may order such other equitable relief under this sec-

tion as it deems appropriate. 

Comment. Section 5342 is the same in substance as Section 307(b) 

(General Corporation Law). 

[iote. This provision l<culd be added to the business corporation 
law by the cleanup bill. 

405/448 § 5343 

5 5343. Qualifications of provisional directors 

5343. A provisional director shall be an impartial person who is 

neither a member nor a creditor of the nonprofit corporation nor related 

by consanguinity or affinity within the third degree according to the 

common law to any of the other directors of the nonprofit corporation or 

to any judge of the court by which the provisional director is appointed. 

Comment. Section 5343 is the same in substance as the first sen­

tence of Section 307(c)(General Corporation Law). 
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405/449 § 5344 

§ 5344. Kights and powers of provisional directors 

5344. A provisional director shall have all the rights and powers 

of a director until the deadlock in the board or among the members is 

broken or until removed by order of the court or by Qembers holding a 

majority of the votes entitled to be cast for directors. 

Comment. Section 5344 is the same in substance as the second sen­

tence of Section 307(c) (General Corporation Law). 

405/450 § 5345 

§ 5345. Compensation of provisional directors 

5345. A provisional director is entitled to such compensation as 

is fixed by the court unless otherwise agreed with the nonprofit corpo­

ration. 

Comment. Section 5345 is the same in substance as the third sen­

tence of Section 307(c)(General Corporation Law). 
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405/451 ~ 5350 

Article 5. Committees of the Joard 

§ 5350. Authority for committees 

5350. Unless the bylaws provide otherwise, a nonprofit corporation 

may have executive or other committees of the board pursuant to this 

article. 

Comment. Section 5350 supersedes former Section 9401(d) which per­

mitted the bylaws to make provisions for the appointment and authority 

of executive or other committees of the board of directors. 

405/452 § 5351 

§ 5351. Designation of committees 

5351. (a) The board may, by resolution adopted by a majority of 

the authorized number of directors, designate one or more committees. 

(b) A committee shall consist of two or laore directors. 

Comment. Section 5351 is the same in substance as the first por­

tion of the first sentence of Section 311 (General Corporation Law). 
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405/453 0 5352 

§ 5352. Designation of committee memb~rs 

5352. (a) The board lnay designate directors to serve as members of 

a committee. 

(b) A committee member serves at the pleasure of the board. 

Comment. Section 5352 is the same in substance as the last portion 

of the first sentence of Section 311 (General Corporation Law). 

405/454 § 5353 

§ 5353. Designation of alternate committee members 

5353. (a) The board lOay designate one or more directors as alter-

nate lOembers of a committee. 

(b) An alternate committee member l;Jay replsce an absent committee 

member at a meeting of the committee. 

Comment. Section 5353 is the same in substance as the second sen­

tence of Section 311 (General Corporation Law). 
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405/833 c 5354 

§ 5354. Authority of committees 

5354. (a) A committee of the board, to the extent provided in the 

resolution of the board or in the bylaws, shall have all the authority 

of the board. 

(b) Notwithstanding subdivision (a), a committee of the board shall 

not have authority to do any of the following acts: 

(1) Approve any action for which this division also requires ap­

proval of the members. 

(2) Fill vacancies on the board or in a committee. 

(3) Fix compensation of the directors for serving on the board or 

on a committee. 

(4) Amend or repeal hylalOs or adopt new bylaws. 

(5) Amend or repeal a resolution of the board which by its express 

terms is not so amendable or repealable. 

(6) Appoint other committees of the board or committee members. 

Comment. Section 5354 is the same in substance as Section 311(a)­

(g) (General Corporation Law) except that Section 311(f) is not dupli­

cated since a nonprofit corporation cannot make distributions to mem­

bers. See Section 5236. 
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405/lJ34 G 5355 

o 5355.·Ieetings of committees 

5355. Article 3 (commencing with Section 5330) applies to meetings 

of a committee of the board and to action by the committee, mutatis 

mutandis. 

Coooaent. Section 5355 is the same in substance as Section 307(d) 

(General Corporation Law). 

!lote. The reference in the Comment to Section 307(d) is to the 
section as it would be amended by the cleanup bill. 
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405/~35 ~ 5360 

Article 6. Officers 

~ 5360. Corporate officers 

5360. A nonprofit corporation shall have all of the following of-

ficers: 

(a) A chairman of the board or a president, or both. 

(b) A secretary. 

(c) A chief financial officer. 

(J) Other officers with such titles and duties as (i) are stated in 

the bylaws, (ii) are deterDlined by the board, or (iii) may be necessary 

to enable the nonprofit corporation to sign instruments. 

Comment. Section 5360 is the same in substance as the first sen­

tence of Section 312(a)(Genera1 Corporation Law). It supersedes the 

first sentence of former Section 821, which was applicable to nonprofit 

corporations through former Section 9002. See also former Section 

9401(c) (bylaws may make provisions for the number, official designations 

and duties of directors and other officers). 

405/836 § 5361 

§ 5361. Chief executive officer 

5361. Unless otherwise provided in the bylaws, the president, or 

if there is no president the chairman of the board, is the general 

manager and chief executive officer of the nonprofit corporation. 
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Comment. Section 5361 is the same in substance as the second sen­

tence of Section 312{a) (General Corporation Law). It is new to non­

profit corporation law. 

Note. ThiE provision would be added by the cleanup bill for busi­
ness corporations. It is necessary in light of the fact that several 
sections refer to action by "the chief executive officer." 

405/837 , 5362 

§ 5362. Selection of officers 

5362. Except as otherwise provided by the bylaws or a resolution 

of the board: 

(a) Officers are chosen by the board and serve at the pleasure of 

the board. 

(b) Any number of offices may be held by the same person. 

Comment. Subdivision (a) of Section 5362 is the same in substance 

as the first sentence of Section 312(b)(General Corporation Law). It 

continues a portion of the first sentence of former Section 821 which 

was applicable to nonprofit corporations through former Section 9002. 

See also former Section 9401 (bylaws may make provisions for the manner 

of choosing and tpTm8 of office of directors and other officers). 

Subdivision (b) supersedes the third sentence of former Section 

821, which was applicable to nonprofit corporations through former 

Section 9002, and which permitted a person to hold two or more offices 

except those of president and secretary. 
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405/d30 ~ 5363 

§ 5363. Resignation of officers 

5363. (a) An officer may resign at any time upon written notice to 

the nonprofit corporation. 

(b) Resignation of an officer is without prejudice to the rights, 

if any, of the nonprofit corporation under a contract to which the 

officer is a party. 

Comment. Section 5363 is the same in substance as the second sen­

tence of Section 312(b){General Corporation Law). It is new to non­

profit corporation law. 

Note. Subdivision (b) would be added by the cleanup bill for 
business corporations; some such provision is obviously necessary. 
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405/839 § j370 

Article 7. Standards of Conduct by I~nagement 

§ 5370. Duty of care of directors 

5370. (a) Subject to Section 5560, a director shall perform the 

duties of a director, including duties as a member of a comr.littee of the 

board upon which th~ director serves, in good faith, in a manner the 

director believes to be in the best interests of the nonprofit cor­

poration and with such. care, including reasonable inquiry, as an ordi­

narily prudent person in a like position would use under similar cir­

cumstances. 

(b) In performing the duties of a director, a director shall be 

entitled to rely on information, opinions, reports, or statements, in­

cluding financial statements and other financial data, so long as the 

director acts in good faith, after reasonable inquiry when the need 

therefor is indicated by the circumstances and without knowledge that 

would cause such reliance to be unwarranted, where the information, 

opinion, report, or statement is prepared or presented by any of the 

following: 

(1) One or more officers or employees of the nonprofit corporation 

Whom the director believes to be reliable and competent in the matters 

presented. 

(2) Counsel, independent accountants, or other persons as to mat­

ters the director believes to be within the person's professional or 

expert competence. 

(3) A committee of the board upon which the director does not 

serve, as to matters within its designated authority, which committee 

the director believes to merit confidence. 
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(c) A person who performs the duties of a director in accordance 

with this section shall have no liability based upon an alleged failure 

to discharge the person's obligations as a director. 

Comment. Section 5370 is the same in substance as Section 309 

(General Corporation Law). It sets a standard of care for directors of 

nonprofit corporations generally. This standard is subject to fiduciary 

obligations in the case of assets held on charitable trust or by a non­

profit corporation organized for charitable purposes. See Section 5560. 

405/840 § 5371 

§ 5371. Contracts involving interested directors 

5371. (a) This section applies to a contract or other transaction 

between a nonprofit corporation and (i) a director of the nonprofit cor­

poration or (ii) a business or nonprofit corporation, firm, or associa­

tion in which a director of the nonprofit corporation has a material 

financial interest. A mere common directorship does not constitute a 

material financial interest within the meaning of this subdivision. 

(b) No contract or other transaction described in subdivision (a) 

is either void or voidable because (i) the director or the other busi­

ness or nonprofit corporation, fir,", or association are parties or (ii) 

the director is present at the meeting of the board or a committee of 

the board which authorizes, approves, or ratifies the contract or trans­

action, if any of the following circumstances exist: 
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(I) The material facts as to the contract or transaction and as to 

the director's interest are fully disclosed or known to the members and 

the contract or transaction is approved by the member~ in good faith, 

with the interested director not being entitled to vote thereon. 

(2) The material facts as to the contract or transaction and as to 

the director's interest are fully disclosed or known to the board or 

committee, and the board or cOL@ittee authorizes, approves, or ratifies 

the contract or transaction in good faith by a vote sufficient without 

counting the vote of the interested director, and the contract or trans-

action is just and reasonable as to the nonprofit corporation at the 

time it was authorized, approved, or ratified. 

(3) The person asserting the validity of the contract or transac-

tion sustains the burden of proving that the contract or transaction was 

just and reasonable as to the nonprofit corporation at the time it was 

authorized, approved, or ratified. 

(c) An interested director may be counted in determining the pres-

ence of a quorum at a meeting of the board or a committee of the board 

which authorizes, approves, or ratifies a contract or transaction. 

(d) A director is not interested within the meaning of this section 

in a resolution fixing the compensation of another director as a direc-

tor, officer, or employee of the nonprofit corporation, notwithstanding 

the fact that the first director is also receiving compensation from the 

nonprofit corporation. 

Comment. Section 5371 is the same in substance as Section 310(a) 

(General Corporation Law). It supersedes provisions of former Section 

820 which were applicable to nonprofit corporations through former 

Section 9002. 

Note. The cleanup bill would add a provision comparable to sub­
division (d) for business corporations. 
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045/220 5 5372 

§ 5372. Contracts involving COlilloLon directors 

5372. (a) This section applies to a contract or other transaction 

between a nonprofit corporation and business or nonprofit corporation or 

association of which a director of the nonprofit corporation is a direc­

tor. This section does not apply to a contract or transaction described 

in Section 5371. 

(b) No contract or other transaction described in subdivision (a) 

is either void or voidable because the director is present at the meet­

ing of the board or a committee of the board which authorizes, approves, 

or ratifies the contract or transaction, if any of the following circwn­

stances exist: 

(1) The material facts as to the contract or transaction and as to 

the director's other directorship are fully disclosed or known to the 

board or committee, and the board or committee authorizes, approves, or 

ratifies the contract or transaction in good faith by a majority vote of 

a quorum without counting the vote of the common director. 

(2) The contract or transaction is approved by the members in good 

faith. 

(3) The contract or transaction is just and reasonable as to the 

nonprofit corporation at the time it is authorized, approved, or rati-

fied. 

(c) A common director may be counted in determining the presence of 

a quorum at a I,eeting of the board or a committee of the board which 

authorizes, approves, or ratifies a contract or transaction. 

Comment. Section 5372 is the sallie in substance as 5ection 310(b) 

(General Corporation Law). It supersedes provisions of former Section 

820 which were applicable to nonprofit corporations through former Sec­

tion 9002. 
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406/203 ~ 5373 

§ 5373. Loans to directors and officers 

5373. A nonprofit corporation shall not make a loan of money or 

property to, or guarantee the obligation of, a director or officer of 

the nonprofit corporation or of the parent or a subsidiary of the non­

profit corporation unless the provisions of one of the following sub­

divisions are satisfied: 

(a) The loan or guarantee is approved by a majority of the members 

of all classes (other than the benefited director or officer), regard­

less of limitations or restrictions on voting rights. 

(b) The loan or guarantee is pursuant to an employee benefit plan 

approved by the members after disclosure of the right to include offi­

cers or directors under the plan If the boa.rd determines that the loan 

or guaranty may reasonably be expected to benefit the nonprofit corpora­

tion. The loan or guaranty may be with or without interest and may be 

unsecured or secured in a manner the board approves. 

(c) The loan is an advance for expenses reasonably anticipated to 

be incurred in the performance of·:he duties of the director or officer, 

for which the director or officer would be entitled to reimbursement by 

the nonprofit corporation. 

Comment. Sect~on 537~ is comparable to Section 315 (General Corpo­

ration Law). It supersedes former Section 823, which was applicable to 

nonprofit corporations through former Section 9002. 
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100/878 ~ 5374 

i 5374. Creditor derivative actions against directors 

5374. (a) This section appli~s to the followin~ corporate actions: 

(1) A distribution to I.embers contrary to Section 5236. 

(2) A distribution of assets contrary to Section 7030. 

(3) A loan or guaranty contrary to Section 5373. 

(b) Subject to Section 5370, a director of a nonprofit corporation 

who approves, or who is present, abstains from voting at a meeting of 

the board or committee which approves a corporate action described in 

subdivision (a) is liable to the nonprofit corporation for the benefit 

of all creditors entitled under subdivision (c) to institute an action. 

Liability of directors under this subdivision is joint and several. 

(c) An action may be brought under this section in the name of the 

nonprofit corporation by a creditor whose debt or claim is prior to the 

time of the corporate action described in subdivision (a) and who has 

not consented to the corporate action, whether or not the creditor's 

claim is reduced to judgment. 

(d) The damages recoverable from a director under this section are 

the lesser of the following: 

(J) The amount of the illegal distribution or the loss suffered by 

the nonprofit corporation as a result of the illegal loan or guaranty. 

(2) The liabilities of the nonprofit corporation owed to noncon­

senting creditors at the time of the violation. 

(e) A director liable under this section is entitled to be subro­

gated to the rights of the nonprofit corporation against a person who 

received the illegal distribution, loan, or guaranty. 
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(f) A director who is a defendant in an action under this section 

may do all of the following: 

(1) Join other directors. 

(2) Compel contribution, either in the action or in an independent 

action, against directors not joined in the action. 

(3) Cross-complain or proceed in an independent action against the 

person who is liable to the director under subdivision (e). 

Comment. Section 5374 is the same in substance as Section 316 

(General Corporation Law) except that it is limited to actions by credi­

tors. Liability of a director to members in the circumstances covered 

by this section may be enforced either by a direct action or, in a 

proper case, by a derivative action subject to Chapter 8 (commencing 

with Section 5810). Section 5374 supersedes fromer Sections 823-829, 

which were applicable to nonprofit corporations througb former Section 

9002. 

Subdivision (a) continues existing law. A director may be liable 

to persons other than creditors for approval of corporate actions listed 

in subdivision (a), but Section 5374 provides the exclusive means of 

action for creditors to enforce the liability of directors. See also 

Section 7037 (action by creditor in name of nonprofit corporation to 

enforce recovery of improper distribution to members). 

Subdivision (c) removes the limitation of prior law that only judg­

ment creditors might bring an action in the name of the nonprofit corpo­

ration. Compare former Section 826. 
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968/613 § 5380 

Article 8. Indemnification of Corporate Agents 

Comment. Article 8 (commencing with Section 5330) supersedes 

former Section 830, which was applicable to nonprofit corporations 

through former Section 9002. It is comparable to Section 317 (General 

Corporation Law). 

968/614 5 5380 

§ 5380. Definitions 

5380. For the purposes of this article: 

(a) "Agent" means a person who is or was a director, officer, 

employee, or other agent of any of the following entities: 

(1) The nonprofit corporation or a predecessor nonprofit corpora-

tion. 

(2) Another nonprofit corporation, a business corporation, a part­

nership, a joint venture, a trust, or other enterprise at the requeat of 

the nonprofit corporation or a predecessor nonprofit corporation. 

(b) "Proceeding" means a threatened, pending, or completed action 

or proceeding, whether civil, criminal, administrative, or investiga­

tive. 

(c) "Expenses" includes without limitation attorney's fees and any 

expenses of establishing a right to indemnification under Section 5383 

or subdivision (c) of Section 5384. 

Comment. Section 5380 is the same in substance as Section 317(a) 

(General Corporation Law). 
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968/615 fi 5381 

§ 5381. Indemnification in proceedings other than derivative actions 

5381. (a) A nonprofit corporation may indemnify a person who was 

or is a party or is threatened to be made a party to a proceeding (other 

than an action by or in the right of the nonprofit corporation) by 

reason of the fact that the person is or was an agent, against expenses, 

judgments, fines, settlements, and other amounts actually and reasonably 

incurred in connection with the proceeding. 

(b) Indemnification under subdivision (a) may not be made unless 

both of the following conditions are satisfied: 

(1) The person acted in good faith and in a manner the person 

reasonably believed to be in the best interests of the nonprofit corpo­

ration. 

(2) In the case of a criminal proceeding, the person had no reason­

able cause to believe the conduct was unlawful. 

(c) The termination of a proceeding by judgment, order, settlement, 

conviction, or upon a plea of nolo contendere or its equivalent shall 

not, of itself, create a presumption that the conditions of subdivision 

(b) are not satisfied. 

Comment. Section 5381 is the same in substance as Section 317(b) 

(General Corporation Law). 

-42-



968/616 5 5382 

§ 5382. Indemnification in derivative actions 

5382. (a) A nonprofit corporation way indemnify a person who was 

or is a psrty or is threatened to be made a party to a threatened, 

pending, or completed action by or in the right of the nonprofit corpo­

ration to procure a judgment in its favor by reason of the fact that the 

person is or was an agent, against expenses actually and reasonably 

incurred by the person in connection with the defense or settlement of 

the action. 

(b) Indemnification under subdivision (a) may not be made unless 

the person acted in good faith, in a manner the person believed to be in 

the best interests of the nonprofit corporation and with such care, 

includinG reasonable inquiry, as an ordinarily prudent person in a like 

position would use under similar circumstances. 

(c) No indemnification may be wade under subdivision (a) for any of 

the following: 

(1) Amounts paid in settling or otherwise disposing of a threatened 

or pending action, with or without court approval. 

(2) Expenses incurred in defending a threatened or pending action 

which is settled or ot~erwise disposed of without court ap?roval. 

(3) Expenses incurred in connection with a claim, issue, or matter 

as to which the person is adjudged liable to the nonprofit corporation 

in the performance of the person's duty to the nonprofit corporation 

except to the extent that the court in which the action was brought 

determines upon application that, in view of all the circumstances of 

the case, the person is fairly and reasonably entitled to indemnity for 

such expenses as the court detertaines. 
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Comment. Section 5382 is the same in substance as Section 317(c) 

(General Corporation Law). 

Note. The provisions of this section relating to court approval 
depend on the content of the derivative action provisions. 

968/621 ~ 5383 

§ 5383. Indemnification where agent prevails on merits 

5383. A nonprofit corporation shall indemnify a person who has 

been successful on the merits in defense of a proceeding described in 

Section 5381 or 5382, or in defense of a claim, issue, or rustter there-

in, against expenses actually and reasonably incurred by the person in 

connection therewith. 

Comment. Section 5383 is the same in substance as Section 317(d) 

(General Corporation Law). 

406/207 § 5384 

§ 5384. Corporate action required for indemnification 

5384. Except as provided in Section 5383, indemnification may be 

made under this article by the nonprofit corporation only if, upon a 

determination that the conditions prescribed in Section 5381 or 5382 are 

satisfied, indemnification is authorized by one of the following: 
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(a) A majority vote of a quorunl consisting of directors who are not 

parties to the proceeding. 

(b) Approval of the members, with the person to be indemnified not 

being entitled to vote thereon. 

(c) Order of the court in which the proceeding is or was pending, 

upon application n~de by (1) the nonprofit corporation or (2) the agent, 

attorney, or other person rendering services in connection with the 

defense, whether or not opposed by the nonprofit corporation. 

Comment. Section 5384 is the same in substance as Section 317(e) 

(General Corporation Law). 

968/622 J 5385 

§ 5385. Authority to advance expenses 

5385. (a) Expenses incurred by an agent in defending a proceeding 

may be advanced by the nonprofit corporation prior to final disposition 

of the proceeding. 

(b) The advance shall be conditioned on receipt of an undertaking 

by or on behalf of the agent to repay the amount of the advance unless 

it is determined ultimately that the agent is entitled to be indemnified 

as authorized in this article. 

Comment. Section 5385 is the same in substance as Section 317(f) 

(General Corporation Law). 
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968/623 " 5386 

§ 5386. Indemn~fication other than pursuant to this article 

5386. (a) No prov:'sion r,lade by a nonprofit corporation to indem­

nify its or its subsidiary's dL-ectors or officers for the defense of 

any proceeding, whether contained in the articles, bylaws, a resolution 

of members or directors, an agreement, or otherwise, is valid unless 

consistent >lith thia article. 

(b) Nothing contained in this article affects the right to indem-

nification to which persons other than those described in subdivision 

(a) may be entitled by contract or otherwise. 

Comment. Section 5386 is the same in substance as Section 317(g) 

(General Corporation Law). 

968/708 ~ 5387 

§ 5387. Limitation on indemnification 

5387. Except as provided in Section 5383 or subdivision (c) of 

Section 5384, no indemnification or advance may be made under this 

article where either of the following appears: 

(a) It would be inconsistent with the bylaws, a resolution of the 

members, or an agreement in effect at the time of accrual of the cause 

of action asserted in the proceeding, which prohibits or otherwise 

limits indemnification. 

(b) It would be inconsistent with a condition expressly imposed by 

a court in approving a settlement. 

Comment. Section 5337 is the same in substance as Section 317(11) 

(General Corporation Law). 
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969/016 " 5388 

§ 5338. Insurance for corporate agents 

5388. A nonprofit corporation ''lay purchase and maintain insurance 

on behalf of a person against a liability asserted against or incurred 

by the person as an agent or arising out of the person's status as an 

agent, llhether or not the nonprofit corporation .. ould have the power 

under this article to indemnify the person against the liability. 

Comment. Section 5383 is the same in substance as Section 317(i) 

(General Corporation Law). 

969/020 § 5389 

§ 5389. Application of article to fiduciary of employee benefit plan 

5389. (a) ilotwithstanding subdivision (a) of Section 5380, this 

article does not apply to a proceeding against a person in the capacity 

of a trustee, investment manager, or other fiduciary of an employee 

benefit plan. 

(b) Nothing in this article affects a right to indemnification to 

.. hich a person described in subdivision (a) may be entitled by contract 

or otherwise. 

Comment. Section 5389 is the same in substance as Section 317(j) 

(General Corporation Law). 

Note. This provision would be added by AB 2849 (cleanup bill). 
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406/209 !. 5390 

Article 9. Authentication of Corporate InstruQents 

§ 5390. Certified copy of corporate action 

~390. (a) An officer shall record or cause to be recorded actions 

taken at meetings of the members, directors, and committees. 

(b) The original or a copy, if certified to be a true copy by a 

person purporting to be the secretary or an assistant secretary of the 

nonprofit corporation, is prima facie evidence: 

(1) As to bylaws, of the adoption of the bylaws. 

(2) As to the ",inutes of a meeting, of the due holding of the meet­

ing and of the matters stated therein. 

(3) As to a resolution adopted by the aembers, board, or a commit­

tee, of the adoption of the resolution. 

Comment. Subdivision (a) of Section 5390 is the same in substance 

as the first portion of Section 312(c)(General Corporation Law). The 

last portion of Section 312(c), relating to the keeping of the record of 

the corporate action, is not duplicated since it is covered by Sections 

6510-6511 (books and records). 

Subdivision (b) is the same in substance as Section 314 (General 

Corporation Law). It continues former Section 832, !~hich was applicable 

to nonprofit corporations through former Section 9002. 
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~69/Q19 ~ 5391 

§ 5391. Validity of corporate instruments signed by officers 

5391. (a) This section applies when a note, mortgage, evidence of 

indebtedness, contract, conveyance, or other instrument in writing, or 

an assignment or endorsement thereof, is signed by both of the following 

officers: 

(1) The chairwan of the board, the president, or any vice pres-

ident. 

(2) The secretary, chief financial officer, treasurer, or any 

assistant secretary or assistant treasurer. 

(b) An instrument described in subdivision (a) which is executed or 

entered into between the nonprofit corporation and any other person is 

not invalidated as to the nonprofit corporation by any lack of authority 

of the signing officers unless (subject to subdivision (a) of Section 

5231) the other person has actual knowledge that the signing officers 

had no authority to execute the instrument. 

Comment. Section 5391 is the same in substance as Section 313 

(General Corporation Law). It is not intended to create an inference 

that instruments not signed by both the officers described in subdivi­

sion (s) are invalid; other validating concepts such as apparent author­

ity and inherent agency may be applicable to preclude a defense against 

enforcement of a contract or conveyance on grounds of lack of authority. 

See Section 5231(a). It should be noted that even actual knowledge of 

lack of authority may not be a defense in certain cases. See Section 

5231(a). 
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969/048 

APPENDIX 

Corporations Code 5 9300 (repealed) 

Comment. Portions of the first two sentences of subdivision (e) of 

former Section 9300 are continued in Section 5250 (required contents of 

articles). The remainder of subdivision (e) is continued in Sections 

5311-5313 (directors). 

Corporations Code ~ 9302 (repealed) 

Comment. Former Section 9302 is continued in Section 5265. 

Corporations Code § 9401 (repealed) 

Comment. The portion of the first sentence of subdivision (e) of 

former Section 9401 that permitted the bylaws to make provisions for 

meetings of members and directors is continued in Section 5264(a). The 

portion permitting meetings to be held outside the state in continued in 

Sections 5610 (members' meetings) and 5336 (directors' meetings). The 

second sentence of subdivision (a) is continued in Sections 5620 (mem­

bers' meetings) and 5332 (directors' meetings). 

Subdivision (b) is continued in Section 5264(b). 

SubdiVision (c) is continued in Section 5265(a). 

Subdivision (d) is continued in Section 5265(b). 

Corporations Code § 9500 (repealed) 

Comment. The portion of former Section 9500 vesting control of 

corporate affairs in the board of directors is continued in Section 

5310. The portion specifying a minimum of three directors is continued 

in Section 5311. 

Corporations Code § 9502 (repealed) 

Comment. Former Section 9502 is continued in Section 5326(a). 

Corporations Code ~ 9503 (repealed) 

Comment. Former Section 9503 is continued in Sections 5330 (arti­

cles or bylaws control) and 5331 (call of ldeetings). 
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Corporations Code § 9503.1 (repealed) 

Comment. Former Section 9503.1 is continued in Section 5335 with 

the exception of the last sentence, which is not continued in order to 

eliminate needless complexity in the articles or bylaws. 

Corporations Code § 9504 (repealed) 

Comment. Former Section 9504 is continued in Section 5314. 
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