#77.50 4121476
Memorandum 7642

Subject: Study 77.50 - Nonprofit Corporations {(Corporate Finances)

The existing General Honprofit Corproation Law contains few pro-
visions specifically regulating the finances of nonprofit corporations;
the statutes relating to supervision by the Attorney General (Section
9505) and common trust funds (Sections 10250 and 10251, technically not
a part of the General Wonprofit Corporation Law) are notable exceptions,
Most provisionas relating to finances consist of general authorizations
to impose dues and amsessnents and regulate memberships (Sections 9301,
9402, %403, 9608, 9611).

The extent of the application (through Section 9002) of the finance
provisions of the General Corporation Law (chiefly Part 4, Sections
1100-1910, and Chapter 3 of Part 5, Sections 2700-2714) to nonprofit
corporationa has not been delineated by caselaw or other authorities,
Because of the definition of shares of stock to include mesberships
(Section 115), it is reasomable to conclude that the Genersl Corporation
Law provisions relating to issuance of shares and liabilities in gonnec-
tion tharewith, redesption authority and procedure, and assesgument
proceduresa apply to nonprofil corporstions issuing mesherships with
associatad propristary rights, at least in the absence of the adgption
of specifiec bylaws or articles 4n these areas, See 56 Ops. Atty. Gen,
317 (1973). In view of the npature of and legal limitations upon none
profit corporations, it seems equally clear that the provisions relaging
to dividends, astated capital, and capital reductiocn are inapplicable,

The corporate finance provisions of the new General Corporation Law
are contained in Chapters 4 (issuance of shares, redemption, sonvertible
shares, options, pre-emptive rights, employee stock plans, considera~
tion, subseription and transferae liabllity, share certificates, trans-
fer agent, and assessments) and 3 (proeedure and finanelal requirvenents
for dividends and corporate acquisition of its own shares). These
sections penerally continue existing California stgatutes, with most
changes intended simply to increase the clarity or flexibility of the
former sections. The significant exception to this rule occurs in
Section 500, in which new financisl requirements for the paymant of
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dividends or the reacquisition of shares are imposed on corporations,
This section substitutes for the prior general requirement (former
Section 1500, 1706-1707) that such payments be made out of "earned
surplus” a pnew rule that the corporation's financial statements must -
demonatrate its financial ability {(by way of retained earnings or net
worth and current liquidity) before making the payments, The changes
made by the new General Corporation Law have been fellowed in preparing
the attached staff draft of Chapter 5.

General Orpanizstion of Thapter 5

Article 1. General Provisions. The sections concerning dues and

asgessments have been taken from existing law or drafted in reeponse to
Commission request. The remaining sections relating to lost or de-
stroyed certificates are adapted from the General Corporstion Law.

Certain topics which are found in Chapters 4 and 5 of the new
General Corporation Law and which might have been placed in this article
{or in an additional article in this chapter) have been omitted. Be-
cause of their inapplicability to nonprofit corporations, provisions
concerning employee stock purchase plans and stock transfer agent lia-
bility are missing., Also omitted are provisions regulating classes of
stock, conversion rights, options, pre-emption rights, transfer of stock
and associated liabilities, share fractions, and stock certifipates;
these items, where applicable to memberships or securities of nonprofit
corporations, should be covered in Chapter &4 (Members) or Articles 2, 3,
and 4 (Capital Contributions, Subventions, and Debt, respectively) of
Chapter 5.

Articles 2 (Capital Contributions), 3 (Subventions), and 4 (Debt).

The contents of these articles sre entirely new to the law of Califor-

nia, except to the extent that general authorization to issue member-
ships, require assessments and incur debt has been granted to nonprofit
corporations. The capital contribution and subvention concepts and the
specific debt limitations are taken from the law of New York and Fenn=-
sylvania; the relevant statutes from those states are attached as Exhib-
its I and II to this memorandum.

Article 2 authorizes a nonprofit corporporation to require members
to make capital contributions which may be repald to the members (with-

out interest or appreciation) under certain circumstances; in effect,
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this 18 a particular kind of assessment. Article 3 asvthorizes the
issuance of subventions, a type of subordinated debt. A subvention may
earn intereét, be redeemable at the optiom of the corporation or the
holder, be transferable, and be repaid (with interest) upon dissolution:
the rights of a subvention holder are always subordinate to those of
creditors of the corporation. Article 4 places certain restrictions
upen the igsuance and repayment of evidences of indebtedness.

Two somewhat conflicting purposes are aacribed to the New York
statutes governing nonprofit corporation finance from which Articles 2,
3, and 4 are derived: the enhancement of financing opportunities for
nonprofit corporations through authorization of such new devices as
capital contributions and subventions, and the strict regulation of say
such financing in order to prevent the misuse of the nonprofit corporate
form, See N.Y. Not-for-Profit Corp. Law §§ 502, 504, 506 McKinney
1970); Note, New York's New Not-for-Profit Corporation Law, 47 NW,Y.U. L.
Rav, 761, 783-784 (1972). The staff does not believe, as explained
below, that these reasons justify the inclusion of such proviajons in

the California General Nonprofit Corporation Law, Nevertheless, in
order to provide the Commission with a version of these finanging provi-
sions adapted to the scheme of the new Law, Articles 2, 3, and & are
ineluded in the staff draft of this Chapter.

The staff doubts that the explicit authorization of capital contri-
butisne and subventions will expand the financing capabilities of non-
profit corporations. These devices consist of specialized versions of
mewbership assessments and debt instruments, both of which may presently
be issued by California nonmprofitr corporations under the authority of
Sectione 9301, 9402, 9403, 9501(f), and 9611, This authority will be
continued by Sections 5230, 5410, and 5500, The specific requirements
contained in the capital contribution and subvention provisions would
actually limit the range of financing devices directly, and thesa arti-
cles might also do so indirectly by implying that no other such special-~
ized devicea are authorized.

It 1s also doubtful whether California requires further regulation
of the finances of its nonprofit corporations; at least, there is a
pauclty of existing case law or other authority indicating that efther
nonprofit corporation members or other citizens are being injured by the
fipancial misdeeds of nonprofit corporations. Through their contral
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over the contents of the articles and bylawa, members can regulate the

levies upon themselves. The public’s interest in the proper use of the
nonprofit form, particularly as respects the custody and utilization of
charitable property, is protected both by the prohibiition on the dis-

tribution of profits and the investipatory and regulatory power of the

Attorney General.

Article 5. Redemption. Existing law contains no redemption pro-
cedures specifically for nonprofit corporations. This article is an
adaptation of Section 509 of the General Corporation Law, a coatinuation
of former Sections 1700-1703. If Articles 2, 3, and 4 are not approved,
the language of this article should be changed to delete the references
to caplital contributions and subventions while some langusge covering
"other securities' should be added.

Article 6. Payments to members. This article is an adaptation of

Seetion 500 (Distributions to shareholders)., The language of its pro-
viaions should alsc be changed if Articles 2, 3, and 4 are not approsed,
Article 7. Trust Property. Collected in this article are provi-~

sions of the existing General Nonmprofit Corporation Law, certain provi-
sions regulating corporations for charitable or elesemosynary purposes
(Sections 10200 et geq.), and existing case law, all concerned with the
acquisition and management of property specifically held upon a chari-~
table trust, donated for expressed charitable purposes, or received by a
corporation organized for or conducting itself in furtherance of chari-
table purpeoses.

Article 8. Common Trust Fund. The sections in this article con-

tinue the provisions of existing Sections 10250 and 10251 which author-
ize nonprofit corporations with charitable purposes to form and invest
in common trust funds and which authorize certain educational organiza-
tions to join nonprofit corporations for the purpose of participating in
such funds. While these sections are not now in the General Nonprofit
Corporation Law, their broad application to nonprofit corporations makes

such placement in the new General Nonprofit Corporation Law desireable.

Digcussion of Individual Sections

§ 5500. Levy of dues and assessments

This section was tentatively approved as Section 5510 in February
1976.



§ 5501, Levy of assessments

At the February 1976 meeting, the Commission directed the staff to
consider possible approaches to permitting members to avold burdenscome
asgessments, including the requirement of class approval for assessments
or the right of withdrawal from membership. The staff draft utilizes
the latter approach.

The right of withdrawal 1s conditioned upon the imposition of an
assessment three times greater than regular amnual dues or assessments.
This requirement is intended to prevent z member from using the section
to avoid payment of assessments in amounts bearing some reasonable
relationship to the normal financial burdens of membership. It establishes
for both corporate management and members a clear limit to the coercive
financial power of the corporation.

The staff believes that this type of standard is preferable to a
requirement that the assessment be for future liabilities because of the
difficult fact questions and the opportunities for financial manipulation
inherent in "future liabilities" language. Further, it 1s probable that
asgqsanents significantly greater than normal annual payments {whether
in the form of dues or annual assessment) will in fact be for the purpose
of incurring new lfabilicries rather than for current operating defieits;
at a2 minfmum, this should become the case as management learns that it
may be difficult to cover large deficits with extraordinary assessments.

Subdivision (b) provides for notice of such assessments to be given
to members. Without such notice, action by the nonprofit corporation
giving rise to the right of withdrawal might not be known to members.

Existing statutes and case law do not provide any specific protection
for wembers upon whom extraordinary financial burdems are imposed,

Those states which have enacted legislation concerning the impositfon of
assessments by nonprofit corporations all have provisions similar to
exiating California law (Section 9301} simply authorizing the adoption
of articles, bylaws, or board resolutions goaverning assessment amounts
and procedures. Some states have enacted specific limitations on the
imposition of fines and penalties. E.g., Conn. Gen. Stat. Ann. tit. 33,
§ 33-446 (1960)(limited to amount of annual dues or assessment, or

initiation fee}.



flo California cases on this question were located. Existing deci-
sions from other states uphold the right of a nonprofit corporation to
collect an assessment from a member who attempts to escape liability by
resignation. See Locust Club v. Einsteln, 129 Pa. Super. 338, 195 A.
432 (1937)(and cases cited therein).

California cases involving other rights of mewbers exhibit a cer-

tain ambivalence. On the one hand, the courts have adopted the theory
that an lmplied contract based upon the articles and bylaws exists
between member and corporation, binding the member In advance to abide
by the rules of the corporation (including imposition of assesesments).
See DeMille v. American Fed. of Radio Artists, 31 Cal.2d 139, cert.
denied, 333 U.S, 876 (1947)(expuleion from membership for failure to pay

one dollar assessment upheld, although resulting in termination of
employment with value of almost $100,000 aonually). In contrast, Celi-
fornia declsions also guarantee certain "rudimentary rights" to members
and seek to protect them from "unreasonable or arbitrary™ acts by the
corporation. See Cason v. Glass Bottle Blowers Assn., 37 Cal.2d 134
(1951) (expulsion from union}; Haynes v, Annendale Golf Club, 4 Cal.2d 28
(1935) (acceptance of resignation from club); Taboada v. Socledad

Espanola, etc., 191 Cal. 187 (1923)(expulsion from mutual benefit socie-
ty). Recent cases have emphagized both the increased concern of the
courts for the rights of members of private organizations and the prin-
ciple that the extent of judicial scrutiny of the treatment of nembers
will vary according to the significance of the member's interests at
stake and the nature of the organization involved. See Ericksen v.
Gospel Foundation of Calif., 43 Cal.2d 581, 585 (1954); Ascherman v. San
Francisco Medical Society, 39 Cal. App.3d 623, 647-650 (1974).

Given these cases, 1t.is quite poasible that the courts would

refuse to allow a corporation to collect an assessment not arising from
past operations from a member who resigns upon learning of the assess-
ment. Cf, Griffiths & Sprague Steve. Co. v. Waterfront Emp. Asen., 162
Fed.2d 1017 {9tk C. 19547} (upholding right of nonprofit corporatiom to

levy assessments upon nonvoting members under Californla law, with
dictum implying that member's failure to resign might have been a factor
in the decision). The proposed Section 5501 may thus be unnecessary.

-5—



The draft section does not attempt to deal with the future rela-
tionship between the nonprofit corporation and the withdrawing mewber;
for instance, should the former member be allowed to rejoin later with-
out paying the assessment? The Comment to the section points this out.
In conformity with the general grant of authority to nonprofit corpora-
tions to regulate themselves, the staff belleves that no attempt to
provide specific solutions to such questions should be made.

Another possible approach to protecting members in the general area
of assessments is the enactment of tight procedural rules for the entire
asgessment process, Such provisions are presently contained in Sections
2700 through 2714 and are continued in new Section 423; included are
rules for neotice of the levy of assessments, service and publication of
notice, time periods for payment and delinquency, assessment lien upon
shares, late payment penalties, notice of and procedures for sale of
delinquent shares, and forfeiture of shares. Such provisions are not
presently applicable to nonprofit corperations {(Section 2700 limits the
application of the chapter to "ghares issued by stock corporations"}.

Such procedural regulation should not be extended to nonprofit
corporations for two reasons. First, it is unlikely to be effective
with regard to the problem of members burdened by assessments for future
liabilities; no opportunities for withdrawal are given. Second, these
detailed procedures are appropriate for stock corporations in which an
assessment 1s an extraordinary occasion but not for nonprofit corpora=-
tions for which assessments are a common and necessary method of fi-

nancing.

§ 5513. <Capital certificates
The draft section follows the lead of Pennsylvania rather than that

of New York in making the issuance of certificates optional and in
allowing for transferability if the nonprofit corporation desires.
Compare Pa. Stat. Ann. tit. 15, § 7541(c) and (d)(1972) with W.Y. Not-
for-Profit Corp. Law § 502 (McKinney 1970). The staff sees no substan~
tial reason to require certificates or to limit the transfer of certif-

icates.



§ 5515, Officers' certificate

Neither the Pennsylvania nor New York statutes contain a section

comparable to this although the effect of the New York requirement

(Section 502) that authority for imposing capital contribution requirements
be in the articles is the same. However, given the substantial financial
burden which may be involved, it is reasonable that the authority for

and terms of capital contribution requirements be of public record.

Note. If Section 5501 1s approved to provide members with a proce~
dure for avoiding burdensome assessments, consideration should be given
to drafting a similar section relating to the imposition of capital
contribution requirements.

§ 5523. Periodic payments

This section authorizes payment of interest upon subvention certif-
icates. Like the Pennsylvania atatute (Section 7542) but unlike that of
New York {Section S504) no maximum rate 1s set forth. The maximum allowved
by New York is two-thirds of the usury rate (which varies between six
and eight percent).

The staff does not believe a maximum 1s necessary or appropriate.

A nonprofit corporation is presently free to negotiate for financing
within the constralnts of the usury law and should continue to have this
capabiliity. There is no reason why a person who is willing to furnish
money or other property to a nonprofit corporation subjéect to the prior
rights of all other creditors should also have to accept minimal interest
payments although he 1s free to agree to such a scheme with the nonprofit
corporation. Finally, payment to holders of subvention certificates who
are also members is limited by the strictures of Sectioms 5236, 5551,

and 5552.

§ 5527. Transfer
As with capital certificates, the proposed section would allow

transfer at the option of the nonprofit corporation. Both Pennsylvanla
{Section 7543(d)) and New York (Section 503(a)}) allow the corporation to

provide for tramsfer righta.

§ 5529. Officers' certificate
See discussion of Section 5515.
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§ 5530. Debt

The requirement of speclfic consideration for the 1ssuance of

evidences of indebtedness is new. Helther existing law nor the new
General Corporation Law extend the specific requirement of particular
types of consideration for the issuance of shares to the issuance of
debt instruments (although the definition of shares (Section 184) as
divisions of proprietary interest in the corporation would make such
requirements applicable to debt instruments with equity features). The
Pennsylvania (Section 7543) and New York Bection 506) statutes both
speclfy acceptable consideration.

The two majer types of consideration excluded from the terms of
this section are future services and promissory notes of the issuee.
The prohibition against 1ssuance for future consideration of equity
certificates evidencing present rights is understandable, but the need
to guard against issuance of debt instruments containing rights maturing
only in the future in exchange for the promise of future performance on

the part of the issuee is not as clear.

§ 5531. Interest
Existing California law places no limits upon the interest rate to

be paid by a nonprofit corporation other than the usury prohibition and
the general rule against distribution of profits. The Penunsylvania
Corporation Not~for-profit Code is similar (Section 7543), as are the
laws of most states. The exception is iew York, which allows payment
only of "reaaonable" interest, premiums, and discounts, and further
limits Interest payments to debt holders who are also members to the
higher of the usury rate! between six and eight percent) and one percent
over the prime rate in the Federal Reserve District of New York. HN.Y.
Not-for-Profit Corp. Law, § 506 (McKinney 1970).

The draft section is based upon Section 506(b) of the New York law,
with the deletion of the 'reasomable" standard for interest, premiuma,
and discounts, and the deletion of the specific interest ceiling for
membars. In addition, the dew York prohibition against recelpt by any
holder of income or profit of the nonprofit corporation has been modified
to provide that no interest, premium, or discount shall be calculated or

contingent upon such income or profit.
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The astaff does not believe that specific Interest maximums are
appropriate; a nonprofit corporation should not be hamstrung in its
attempts to obtain financing. The general prohibition on distribution
of profits and the specific requirement in this section that the rate of
return on debt investment not be dependant upon corporate income or
profits are sufficient safeguards against exploitation of the nonprofit
corporation to the detriment of either its mewmbers or the public.

§ 5550, Payments to members

§ 5551. Requirements for payments
Existing law contains no apecific prohibitions on payments to

menbers of nonprofit corporations; the general prohibition on the dis~
tribution of gains or profits stands alone. By incorporation, however,
the General Corporation Law limits on repurchase of shares (Sections
1706-1708) should apply to repurchase of membershipas. Theae sections
generally require that such payments be made from earnmed surplus.

Section 500 embodies new standards for payment of dividends and
purchase or redemption of shares: the existence of retained earnings or
a combination of net worth and current liquidity. With some language
changes in order to conform to general accounting practices for non-
profit corporations, these provisions have been adopted for Sections
5550 and 5551. Since the general purpose of these provisions——the
protection of creditors--is the same, the use of similar standards isa
also appropriate.

This section does not apply to the repayment of debt instruments
held by members in conformity with existing law and the scheme of the
new General Corporation Law. Both the Pennsylvaniaz (Section 7353) and
New York (Sections 506 and 5153, as to interest) statutes place similar
financial prerequisites upon payments to members holding evidences of
indebtedness, as part of the general policy of guarding against exploi-

tation by members.

§ 5562. Institutional trustee

Subdivision (¢} requires the periodic payment of income by the
trustee to the nonprofit corporation. This type of requirement is also
found in Sectioms 5563, 5574, and 5575. The rule that prohibits accumu~
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lation of Income on charitable assets (for varying periocds of time)
appears regularly in state statutes and the Internal Revenue Cede
{Section 504).

The historic basis for such rules is the prohibition on "unreason-
ably long" accumulatione by trusts (originally related to the applica~-
tion of the Rule Against Perpetuities to private trusts), designed to

protect life beneficiaries., M. Fremont-Smith, Foundations and Govern~

ment (1965) 90, 128, It is not clear how such a general requirement has
resulted 1In an inflexible rule for the twice-annual distribution of
income.

Since one duty of a trustee (Section 5562} 1s the accomplishment of
the charitable purposes for which he holdas funds, which cannot occur
without the distribution of income, the staff is of the opinion that
such specific requirements for perilodic distributions are unnecessary.

§ 5564. Attorney General supervision

Section 5564 is the same as existing Section 505 (other than the
arrangement in subdivislona) except for the deletion of property held
subject to any "public" trust frowm the language. No case or other
authority has been found indicating that any distinction of substance
exlsts between public and charitable tructs. This is not surprising in
view of the current judicial definition of "charitable" as "promoting
the welfare of mankind 2t large, or of 2z community, or of some claas
forming a part of it indefinite as to numbers and individuals.” Lynch
¥. Spilman, 67 Cal.2d 251, 260-261 {1967).

The staff also considered changing existing language to limit the
acope of the Attorney General investigation to the extent necessary to
ascertain whether the nonprofit corporation has failed to comply with
its trusts or has departed from its purpocses. However, the Attorney
General is vested at common law with a broad power to superintend man-
agement of all charities. People v. Cogswell, 113 C. 129 (1896). The
enactment of the predecessor of Sectiomn 9505 did not limit that power
but merely restated it with regard to nonprofit corporations and added
the mandatory duty to commence an actlon against corperations in certain
situations., Brown v. Memorial Nat. Home Foundation, 162 Cal. App.2d
513, 537 (1958). 1In light of this history, the change was not made.
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The Commission has requested the staff to consider the relationship
of this section to the Uniform Supervision of Trustees for Charitable
Purposes Act (Govt. Code §§ 12580-12597, attached as Exhibit III to this
memorandum) ("'the Act”), the expansion of the section to cover entities
other than nonprofit corporations, and relocation of the section.

The ioherent supervisory powers of the Attorney General over chari-
table assets are not limited to nonprofit corporations. See People v.
Cogswell, 113 C. 129, 1896); Estate of Quinn, 156 Cal. App.2d 684
(1958). It would thus be possible to expand the coverage of this sec-

tion to, for exsmple, "all individuala, groups, corporations, or other
legal entities holding assets subjzct to a charitable trust" (see Govt.
Code § 12582) without increasing che existing scope of the Attorney
General's authority.

Were this change made, placement of the expanded section in the
General Nonprofit Corporation Code would be inappropriate. As no general
collection of statutory provisions relating to charities or charitable
trusts exists in any code, it would be logical to place the section with
the Act, or adj]acent to it, in that portion of the Government Code
dealing with the Attorney General {Govt. Code 5§ 12500-12612).

The primary purpose of the Act 1s to provide information to the
Attorney General regarding charitable fund management. W. Howland, The
History of the Supervision of Charitable Trusts and Corporations in
Californis, 13 U.C.L.A.L. Rev. 1029, 1032 (1966}. The Act applies only

tc those entlties already subject to the supervision of the Attorney
General (Section 12581), specifically ezempts certain typea of organiza-
tions from its coverage{ Section 12583: religlous, educational, govern=-
ment, hospital, cemetary corporation), and provides for discretionary
rather than mandatory enforcement action by the Attorney General {Sec-
tion 129 1}, In short, tke Act is simply a reporting procedure to aid
the Attorney General in exercilsing existing substantive supervisory
authority (see Section 12591).

Because of the limited nature of the authority granted (to require
disclosure of information) and the coverage exceptions{ &f entities for
whom reporting to the Attorney General would be either unnecessary or
inappropriate) in the Act, the staff does not recommend placement of
exiating Section 9305 in the Act itself. If the Commission determines
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that the section should be expanded and moved, the staff believes that
it should become Section 12598 (Supervisory authority) and 1259 { En-
forcement proceedings) of a new Article 7.5 of Chapter 5, Part 2, Divi-
sion 3, Title 2 of the Government Code.

The staff does not believe that expansion of the section is neces-
sary. The common law power of the Attorney Genmeral owver all charities
appears to be uncontested; there have been no successful contentlions
that the enactment of Section 9505 {and 1ts predecessor) has reduced the
gcope of that inhetent authority. If there is nc expansion, there
should be no relocatrion.

The section, as now worded, does represent a codification of only a
portion of the authority of the Attorney General. The staff does not
view such incompleteness as a defect of aufficient significance to
compel revision and relocation of the sectlon, but it also has no objec-
tions to a Commission decision to revise and move the statute. While
some future reader of legislative intent might be tempted to see iIn the
revised section a limitation on the inherent common law powers of the

Attorney General, this could be avolded by an appropriate Comment.

§ 5570. Establishment
This section continues the authority (Section 10250} to set up

common trust funds only for nonprofit corporations with charitable
purpocses and to allow investments only on behalf of the establishing
corporation and affiliated organizations. Some states extend the estab-
lishing authority to all nonprofit corporations and yet restrict the
investment power to the establishing corporatioen alene. Pa. S5tat. Ann.
tic. 15, § 7581 (1972).

Proposed Section 5570 neither widens nor restricts the existing
authority to establish and utilize such funds as there are no apparent
aignificant reasons to change the status quo., The language of Sectlon

10250 has been siwpliified in the new section.

Respectfully submitted,

Peter A. Whitman
Staff Attorney

-13-



Memorandum 76-42
ExdLAiT x

[tlew York Rot-for-Pretit Corporation Law)

NP Ci---

§ 501, Sterd gnk choese niohibied; membership cedlifis
cate putharlzed,

A gorroretien shall rod have stoet o shares or carbificates
for stock or far sharss, it may lssue noatransferable maom.
bership cartificates or cords to svidence memberslip, whether
g ned connseled ol oy fnanciel cantributior o the cor-
peratiol, as poviced v suchion 610 (hlembaers). The fact
that the cerporaticn is a nobfor-nrofit corporation, and that
ihe mamharmw certificale or card i nondramsforable shall
by noled conspicucusly on the fzer o bazk of each suzh
vortificale or cord,

N-PCL
8 502, Membars' caplte! coniributisns,

{a] The certificate of incorporation mey provide that mem-
bers, upon or sibsequent t6 admission, shall maka capital
contributions In the amount specifiod therein, Tha requirement
of a cepital contribution rmay apply to all membars, ar to
the members of » single ciass, or to members of duﬁerarﬁ
classes in different emounts or proportions. -

Ib] A momber's capital contribution shall consist of money
or other property, tanaible or intanginle, or lnbor or services
actually received by or perfrrmoed for the corporation or for
its benafit or o its fnrrrr:'}lu or reecgenization, or a comblina.
Hon thereof. In the sheence of freud in the transaction, the
judgment of iﬁe board - te the vaive of the cerideration
received by 1o covpora’ion thall be cenclusive.

fe} Malther caligations of the rembar for filure payments
nor future services shail constitute payment or part paymant
of & member's capitc! coatribetion.

{dt 2 memier's capifal contribition shall be evidencad
by 4 wapital coviflosto which shadl bo nundtransterable, except
that the certificate of incorporation of a Type A corporation
may provide that s capitel certificates, or some of them,
may be fransferable 4o othoe members with consent of the
cotporation upon specified teems and conditions,

fo] A moember's capital contributlon shall net be repald
or radasmed by the corporstion mxeept upon disselubion of
the aorpurahcn ot upon redemoticn of the capital certificate
&8s provided in thls chapter. A corporation may provide In
s cordificats of incorporation that i capital certificates, or
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soma of them, shai! be redoemabls, In whole or in part, at
the option of the corporation oaly, &b weh price or prices
{not te nrvend the amount of the zaplial contribution], within
such period or verlods, and ua such terms and conditions, not
inconsistent with this chaplar, a5 are steted 'n the certificate
of incorporation.

N-PCL
i 503. Capital cerdificates.

(2} Each caplal cariificate shall be sigrod by the chairman
or vice.chairmen of the board or the prosident or a vice
president and the secretary or an sssistant secrotary or the
treasurer or an assistant treasurer of the corporstion, and may
bo sealed with the ssal of the corporation or & facsimile
thereof, The signatures of the officers upon a certificate may
be facsimiles if the cortificate is countersigned by & transter
agont or ragisterad by o rogistrar other than the corporation
tself or its omployee. In case any offfcer who has yigned or
whose fascimile slonature has been placed upon a cortificate
shall have ceased to be such officer before such certificate is
tssued H may be issued by the corporation with the samo
offoct as if he wera such officer at the date of issue. ’

{b] Eech capltal certificate shall whon lssued state upon
the face thereof:

1] That the corporationis & Type . . corporation un.
der section 113 or soction 402 of the New York Notfor
Proftt Corporation Law.

{2) The name of the member to whom fssund.

{3} The amount of the member's capital contribution
ovldenced by such certificate.

14) i eppropriste, that +the corporation Is & Typs A
cotporation, and that its cortificate of Incorporation pro-
vides that the capital certlficate is fransferable te other
members with the consent of the corporation.

{c) The fact that the corporation it a not-for-profit cor-
poration, and that the capital certificate is non-transferable
ot is transfoerabla §o other mombers, with tho consant of the
corporation, shall be noted conspleucusly on the face or back
of each such cortificate.




N-PCL

§ 504. Subvenilens.

{a} The cartificate of Incorporation may provide thet the
corporation shall be authorized by resolution of the board to
accept subventions from membets or nor-member: on terms
and conditicrs not incomistent with this chapter, and fo issus
certificates fherefor. Subvention certificatos shall be nen-
transierable unless such rosolution provides that they thall be
transferable, eithsr at wiil or subject to specified restrictions,

(b} A subvantion shail consist of money or other property,
tancile of intangible, aciually received by tha cerporation
or exprnded for its benefit or for its formation or reorganiza-
flon, or & combination thoreof, In the absence of {raud in
the transaction, the judament of the board as to the valus
of the constderation resaived by the corporetion shell be
conclusive.

[€] The rights of holders of subvention certiflcates shall at
all timos be subordinate o the rights of creditors of the cor-
poration.

(d) The resolution of the board may provide that holders
of subvention certificates shall be entitled to & flzed or con-
#ingent poriodic paymont out of the corporate sssets equal
te a percentage of the original amount or value of the sub-
vantlon, but such payment shall rot exceed two-thirds of the
maxiinum inferest rate authorlzed pursuant to section 5-501
of tho general obligations law. :

(e) The resolution of the boerd may provide that a sub-
vention shell be radesntable, in whole or in part, at tha option
of the corporation at such price or prices [not fo exceed the
original smount or value of the subvention plus any periedic
payments dus or accruad therond, within such period or
perlods, and on such terrw and condifions, not irconsistent
with this chapiar, as are stated in the resolution.

(f} The resclution of the board mey provide thet holders
of ail or somo subvention certificates shail have the right to
require the corporation affer a specified pericd of time to
redeem such certificates, in whole or in part, at a price or
prices that du not exceed the original amount or value of
$he subvention plus any porlodic paymant due or sccrued
thareon, upon an affirmative showing that the financlal con-
ditien of the corperetion will permit the required payment
to be made without impairment of its oporatieny or injury
to Hs creditors. The right to require redemption may in
addiifon be conditioned upen the occurrance of & specified
ovent, For the purpose of enforcing their rights under this
paragraph, holders of subvention certificates shall be entitled
to Inspect the books end records of fhe corporation.

jorns
—————
-




lg) Holders of subvention certificates, unon dissolution of
thy corporstion, shall o antitfed, after the claims of craditors
have heer sebisficd. to & repeyment of the original amount
ot valus of the subventioh plus &ny poricdic peymonts due
or accriwed theresn, unless a lesser sure is spucited in the
cortificate of incorporation or the rusolution of the board
conearniny such subvaniion.

N-FCL—

& 508, GSubventlon zertificatas.

[a} Each subvention ce-fificats shall be signed by the chalr-
man or & vice-chaitmat of the bosrd or the presidant or a
viea-presidont and the sscrobary or &n assistant sacretary or
tho troasurss or an assistant treasurer of the corporation, and

" may be sealed with the spal of the corpofation or a fascimile
thoreof. Tho signatures of the officers upon & certificate may
be fascimiles if the cerfificate is countersigned by a transfer
agent or reqistered by a registrar other than the corporation
itsolf or its employees. In case any officer who has signed
or whose fascimile signature hes been placed upon o cestif-
cate shall have ceased to be such officer before such ceriifi.
cate Is issued, it may be issued by the corporation with the
same effect as if ha were such officer at the date of issue.

(b} Each subvention certificate shall when issued state upon
the face thercof:

{1} That the corporetion is a Type ... . corporation
under saction 1i3 or saction 402 of the New York Not-for-
Profit Corpotation Law.

{2} The name of the perssn o porsons to whom issued.

[3} The amount of the subvention evidenced by such
certificate.

{4) The emount of the periodic payment thoreon, if any,
authorized by the resolution of the board.

(5} W sppropriate, thet the certificate is redsemable
and a summary of the conditions for redemption at the
eption of the corporation or of the holder.

(6} f appropriste, that the certificate is transfarable,
alther at will or subject to specified restrictians.

{c) The fact that the corporation is a not-for-profit cor-
potation and, whers approprlate, thet the certificate is frans.
farable at will or subjoct to restrictions, shall be noted con-
splevously on the facs or back of pach such certificate.

-
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B 533, fonds und socurhy inieresis,

{a] Mo corporation shell itus bonds sxcept for money or
other property, tansgibie or intangible, or labor or services
sctuelly received by or porformed for tho cerporation or for
its benefit or in its formetien or recrganization, o a combi.
ration therocf. In the abisnce of fraud in the transsction, the
tudgment of the board &3 to the value of the consideration
received by ths corporation shell be conclusive.

[} A corporation may pay rcasonable interest on its bonds,
may isswo it bonds &b a reasonabie discount and may psy
ressobacie piomiute for the -ademption thereof prior to
maturlty, but the keldots of Hs bonds skall not be entitled
at any time Yo receive any part of the ircome of profit of
the corporatlon ner at matueity to recelve wmore then the prin.
cipal sim thereo! plus infurast due and accrued thereon. In
Hig absonca of fraud in tha framechion, the judyment of the
board as to the reasonablenass of any such interest, discount or
premium shall be conclusive. However, with respect fo bonds
not & part of & public offering, notwithstending the terms
of the instrument, no membet of a corporation shell be ontitled
to receive, directly or indiroctly, 41 a holder or beneficiary
of such bond, prior to maturity or redemption more than sim-
ple interast thereon at & rate squsl to the higher of {1} the
maximum Interest authorited pursuant to section 5501 of the
general obligations faw or (2] one percent over the prime
rate of interest then ganerally provailing on the interast due
date in the Foderal Reserve District of New York, nor at
maturity or rademption, more then the principal sum thereof
plus any intersst, not excesding the maximum interest horein
spocified, due and accrued thereon.

{e} A corporation may, in its carfificate of incorporation or
by-laws, confer upon the holdors of any bonds issued ot to be
Issuad by the corparation, rights to inspect the corporate books
and rocords and, upon default of Interest or principel, to
vofe in the election of diroctors. The certificato of Tncorpora-
tion or the by-laws may apportion the number of votes that
may be cast with respoct to bonds on the basis of the amount
of bonds held.

{d) The board may authorite any mortgage or pledge of, or
the creation of & sacurity interest in, all or any part of the
corporation's personal property, or any intarest thersin. Un.
less the certificate of incorporation provides otherwis, no vete
or consant of the members shell bs required to approve such
action by the board.

J—— Py
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§ 507, Faes, dues and sssessinents; fine and ponaities.

{aj !} avthorized by ity certificate of incorporation and
subject to any limitations <tated oither in tho certificate or in
the by-laws, & curporation may levy ‘ritiation fees, dues and
assessments o its member:, whether or qof they at  voling
membets, and may impose reasonsble fines or ather penaltias
upon its members for viclations of i rules and reguiations.

{b] Initietion fees, dues or assessments may be lavied on al
classes of members elike or in different amounts or propor-
tions Tor diferent classes of members. as the certificate of
incorporation or the by-laws may provide, but in ali cases the
tees, dues end assessments nayahle Ly members of ons clags
thall be determined upon the same basis.

[e} The certificets of Incorporation or the by-laws may con-
tain sush provisions as ere deemed necessary to enforce the
collection of foes, dues, assessments, fines or wther penalties,
including provisions for the termination of memborship, upen
reasonable notice, for non-payment of such fees. dues, assess-
ments, fines or other penaltios, and provisions for reinstate-
ment of membership.

{d} Subject to the provisions of this chapter, the certificate
of incorporation may provide that membars paying initiation
fees, dues or assessmeants shall, vpon diswolution of the corpora-
tion, have distributive rights in it assets, The distributive
tights may be diflerent for different clastes of members, but
in all casus the rights of mombers of one class shall be the
samo, '

N-PCL

§ 514, TYranster of corporate property to o trustes,

(a} Any corporation holding or receiving assets under sec-
Hon 513 {Administration of assels received for specific pur-
poses} may, by eppropriate action of its board, transfer any
such assels to & corporate trustee, which shall be a bank and
trust company or & trust company or fund incorporated under
the laws of the staie of New Yerk or a national banking asso-
clation having fiduciary powers and having its principal office
In this state, as trustee and with like investment resteictlons.

[1) Uport such transfer, which may be rovocable or ir-
revocabic, the board of the corporation shell be relieved of all

~{ -
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lisbility for the adrtrisication af such assets for as fong as
the letor cre sdministorsu oot caisorabu Hriustoes,

[2} Zuch corporaie irusten shell poy, ot loast somi-annually

5

or at more {requoni inier ce's if o agrred, the net ncome of
such assets, whick may ... 'uds o mach of the reelized ap-
preciaiion of principal, within the limitations specified in
parageaphs {d} and {o] of secton 513 with respeci {o assets
retained by the corpuration, as the corporate trustec may
desm prudent, in the cornoration for use and application to
tha rpecific purposs of purposes for which the assets wore
recelven by the carporstion.

{b} The cerilficate of incorporation may provide for the
appointment of individual or corporate trustees for any
or all of the corporate properiy. Such appoinimont may be
made by an instrumont which thall also state the purposes of
the corporation for which such property 15 to be held, and
may confer on such trustees such of the puwers, dutins or
obligations of the directers in relation to the care, custody
or management of such property as may ba deemed ap-
propriato.

{c] The deslgnation of an individus! or corporate frustee
tor corporate property shall not relieve any director of his
duty to the corporation under section 717 {Duty of directors
and officers] to erercise dun care in the seloction of the
{rustes and In the contiruation or termination of the frust.

N-PCL

§ 515. Dividends prohibited: cerivin  distributions  of
cush or prowerty authorired.

{2} A corporation shall not pay dividends or distribute any
part of its Income or profit to Hs members, directors, or
officars.

(b} A corporstion may pay compensation in & reasonable
amount to members, dirsctors, or officers for services rendared,
and may make distributlons of cash or property to membors
upon dissolution or final liquidation as permittod by this
chapter.

fe] A corporation may confer benefils upon members or
non-members in confarmity with its purposes. may redeem its
capltal certificates or subvention certificates, end may make
other distributions of cash or property to its members or
former membors, directors, or officers prior to dissclution or
final liquidation, as euihorized by this article, excopt whan
the corporation is currently insolvent oz would thereby be made
Insolvent or rendered unabio to carry on its corporate put-
poses, or when the falr value of the corporation's assets re.
malning a¥'r: such conferring of bonefits, or redemption, or
other disiribition would be insufficient fo meet its labilities.
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b 516, Distlbutions te members upon termination of
memharship.

{a] Except ss provided in this chapter or the cerfificate of
incorporation or the by-laws, the interest of & member In the
preparty of a corporation shall terminate upon the 1ermination
of his membership, whether by expirstion of the term of
membership, or by the death, voluntary withdrawal, or expul-
tlen of the member, or olierwise. Such termination shall be
without prejudice to nis rights, i any, as holder of & capital
ot subvention certificate.

{B] In the event of a termination of membership, whether
voluntary or involuntary, and subjoct to any rostrictions con-
tained in this chapter or the certificate of incorporation or
tho by-laws, a corporation may at ifs option theroafter call
for redemption any capital certificate or cartificates hald by
such former member, and redeem the same upon payment of
a sum of money equal to the redemption price thereof if such
certificates are by their terms rodeemable, or upon payment
of a sum of money equal to the amount of the capital contriby.
tion evidenced by such certificates If they are not by their ex-
press terms redeomable.

(e} K « member who would upon dissolution of the corpo.
ration have distributive rights In is assots under paragreph {2}
of section 507 [Foes, dues and assessments; fines and penalties)
is expelled other than for cause pursuant to a provision of the
cortificate of incorporation or by-laws authorizing such expul-
sion, and the corporation is dissolved within a period of five
yoars after the date of such expulsion, the expelled membar
shall bo entitled to share in the distribution of assets in the
samo manner as other members of the same class entitled te
share at that time, cxcopt that his share shall ba charged with
any arresreges and all dues and assessments which he would
have paid it he had remained & member, plus interest on ail
such Hems.

{d} Nothing in this section shall authorize & corporation to
~meke & distribution of cash or preperty to a former member
in contravention of the provisions of section 515 {Dividends
prohibitod; certain distributions of cash or property au-
thorzed}.

]
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Memorandum 76-42
Fxhibit 11

{Pennsyivania Corporation Not-for-profit Code}

§ 7541. CapHal contributions of members

(8} Genieral rule.—A nonprofit corporation organized on a non-
stock basis nay provide in s hylows that menbers, vpon or sub-
sequent to admissicr, shalb make capital contiibutions. The amount
sltall be specitied ts, or fived by the board of directars or other
body pursuant te anthority grated by, the bylaws, The require-
tent of a capitil] contribution may apply to all members, or to the
members of a single class, or to members of different classes in
diffecent amaunts or proportions,

‘{b) Conslderation receivable—The capital contribution of a
member chall consist of moncy or other property, taneible or in-
tangibile, or labor or services actually received by or perfurmed for
the corporatinn or for its benelit or in its formation or reorganiza-
tion, or o combination thereof, In the alsence of fraud in the
transaction, (e judwment of the board of directors or other Trody
as to the value of the consideration received by the corporation
shall be conclusive.

{c} Evidence of contribution.—The capilal contribution of a
metuber shall be recorded on the books of the carporation and may
be evidenced by a written instrument delivered (o the member, but
sttch instrument shall not be denominated a "share certificate” or by
any other word or term inpiving that the instrument is a share
certificale subject tn section 7752 of this title (relating to organiza-
tion on 2 stock share basis),

(d) Transferability of interest.—-Unlfess otherwise provided in
the bylaws, the eapital contribution of a member shall not he trans-
ferable. :

(e) Repayment of contribution.—The capital contribution of &
metiber shall nut be repaidd by the corporation except upon dissolu-
tion of the corporation or as provided in this article, A corpora-
tion may provide it its bylaws that its capital contributions, or
sorae of them, shal! be repavable, in whole or i part, ab e option
of the corporation ouly, at such amount or amounts (ot to exceed
the amount of the capital coniribution), within such period or peri-
ods, and on such terms and conditions, not inconsistent with this
arlicle, as are slated in, or fixed by the board of directors or other
body pursuant to authority granted by, the bylaws,

§ 7542. Bubventions

(2) General rule.-—The bylaws may provide that the corporation
shall Le aathorized by resolution of the board of directors or other
body Lo accept subventions from members or nonmembers on
terms and conditions not inconsistent with this article, and to is-
sue certificates therefor. The resclution of the board or other body
nay provide that holders of subventlion certificates shall Le en-
titled to a fixcd or contingent periodie paynicnl out of the corpo-
rate assels cqeal to a percentage of the eriginal amonnt or value
of the suliwention. The rights of holders of subvention certificates
shall at all times be subordinate to the rights of creditors of the
corporation.

(b) Consideration veceivable~A subvention shall constst of
money or othier property, tangible or inlangible, actually received



by the corporation or expended for its benefit or in its formation
or reorganization, or a cotnbination thercof. In the absence of
fraud in the transaction, the judgment of the board of direciors or
olher body as to the value of the consideration received by the
corporation shall be conclusive.

{c¢) Form of certilicate—Tiach subventivn certificate shall be
signed by two duly avthorized officers of the curporation, and may
be sculed with the seal of the corporation or a facsimile thereof,
-The signatures of the officers upon a certificate may be facsimiles
if the certilicale s countersigned Dy o transfer agent or registered
by a registrar other than the corporation itsell or its employees.
In case any officer who has signed or whose {acsimite signature has
heen placed upon a certificaie shall have ccased fo be such officer
before such cortificate is issued, it may be issucd by the corporation
with the same effeet as if he were such officer at the date of issue.
The fact that the corpoeration is a nonprofit eorporation shall be
noled conspictously on the face or back of each-certifieate,

(d) Transferability of subvention.—Subvention certificates shall
be nontransferable unless the resolution of the board of directors
or other body shall provide that they shall be transierable cither
at will or subject to specified restrictions.

(e) Rederaption at option of corporation.-—The resolution of the
board of dircclors or other bady may provide that a subvention
shall be redeetinble, in whole or in part, at the option of the corpo-
ration at such price or prices (nut to exceed the original amount or
value of the subvention plus any periodie payments due or weerued
thereen), within such period or petiods, and on such terms and con-
ditions, not incousistent with this article, as are stated in the resolu-
tion.

(f} Redemption at option of holders,-—The resalution of the hoard
of directors or other budy may provide that halders of «dl or some
subvention cerfificies shall have the right W reqaire the corpora-
tion after a specilied period of time lo redeem wuch cortificates, in
whole or in part, at a price or prices that do not exceed the original
amouvnt or valtie of the subvention plos any periodic payments due
or acerued thercon, upon an affirmuiive showing that the financiat
condition of the corporation will permit the required payment 1o be
made withoul impaivment of its aperations or injury 1o its crediturs,
The right to reruire redemption niay in addition be conditioned
upon the eccurrence of a specificd event. 1o the purpose of en-
forcing their rights wnder this subsection, holders of stbvention cer-
tilicates shall be entitled o inspect the books and records of the cor-
poralion,

(g) Rights of holders on dissolution.—IIolders of sulivention cer-
tificates, upon dissolution af the corporation, shatl be entitled, after
the claims of ereditors have been satisfied, to repayment of the
original amount or value of the subsvention plus any periodic pay-
ments dic or accrued thereon, tinless a lesser sum iz specified in the
resotittion of the board of direetars or other body concerning sueh
sttbvention.

s
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§ 7543. Debt and securily Interests

{2) Cieneral rule--No corporation shall issue Lends or other evi-
dences of udeldeduess exeept for moncy er other properly, tangible
or intangible, or tubor or seevices actually received by or performed
for the couporation or for its beoelit or i ils Jormation or reorgan-
izatian, or a combination thereof, To the absenee of fraud in the
transaction, the julgment of the buard of directors or oth:r body as
to the value of the consideration received by the corparation shall
be conclusive.

(b) Creation of lien on personal property.—The booard of direc-
tors or other budy may authorize any wmertgage or pledpe of, or the
creation of a sccurity interest in, all or any part of the personal
property of the corporation, or any inferest theeein, Unless other-
wise restricied in the hylaws no vole or consent of the members
shall be reguired to make effective sich action Ly the board or oiher
body.

§ 7544, Usury not a defense

(8) General rule—No nonprofit corporation shall plead or sct up
usury, or the taking of more than the Jawlal rate of intcrest, as a
delense to any action brought against it to recover damages on, or to
enforee payment of, or to cnforce any other remedy on, any mort-
gage, boud, note or other obligation excented or cfiected by the cor-
poration.

(b) Nonqualified foreign corporations.—The provisions of this
seclion shall extend to all mortgapres, bonds, notes or other oblipa-
tions exceuled or effecied in this Commonweatth by a nenqualified
foreign corparation and to tortgages and ather olilipations exeented
by nonqualified foreign corporations affceting real properiy siluated
in this Commonweatth,

§ 7545, Fees, dues and nssessments

(a} General rule-—A nonprafit comporation may levy dues or as-
sessments, or both, on its members, if authority to do so is conferred
by the bylaws, subject to any limitations therein contained. Such

dues or assessments, or both, may be imposed upon all members of
the same class cither atike or in different amoutnts or proportions,
and upon a diffcrent basis upon different classes of members, Mem-
bers of one or more classes may be made exempt [rom cither dues
or assessmenis, or both, in the manner or to the extent provided in
the bylaws.

(b} Amount and method of collection-—The amount of the levy
and method of collection of such dues or assessments, or both, may
he fixed in (he bylaws, ar the bylaws may authorize the board of
directors or other body to fix the amount thereof from tinie to time,
and make them payable at such time and by such methads of collec-
tion as Lhe bouard of diveetors or other body may prescrilie.

{¢) Enlorcement of payment--A nouprofit corporation may
make bylaws nccessary to cnforce the collection of such dues or
assessmenls, including provisions for the termination of member-
ship, upon reasonabile notice, for monpayment of surh ducs or as-
sesstments, and for reinstatentent of membership,

— T
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§ 7551, ‘Iransfer of trust or other assets fo instilutional
trustee

(a) General rule— Any nonprofit cerporatian ltolding or receiv-
g assels ander seetion 7349 of this vitle (refating 1o adhority to
take and hold trusi praperiy) may, by spproprinie action of ils
board of dircctors or other body, transfer, which {ransfer niay be
cither revocalde or irrevorable, any steh nusets ta a corporate {rus-
tee, which shall be a bank e trust company or a towst company in-
corporited ynder the laws of this Commonwealth or a natianal bank-
ing asseciuiion having fiduciary powers and havingy its principal
office in this Commonweallh, as trustee and with like investment re-
strictivng, In like manner the corporaton may transfer, which trans-
fer shall be revoralle, nny other part of its assets to sach a corporate
trustee, subject to the same powers, restrictiong and olligations
with respect (o investntenl as dre applicallle to the corporation itself,

{b} Relicf from liability.- -Upeon sucir transfer the board of diree-
tors or other body of the corporaiion shall be retidved of ali Hability
for the administration of such assets for as long as such assets arc
administered by the corpurate trustee,

{c) Amount and frequency of payment.— Such corporate trustee
shall pay, at least scmi-annuabfy or at more frequent intervals if
so agreed, ihe net income {rom such assets, which may inchude so
much of the realized appreclation of principal &s the board of di-
rectors or other body of the corporation may decm prudent, to the
corporation for use and application to the purpose or purposcs for
which the asscts were received by the corporation. ;

§ 7553. Dividends prohibited; compensation and eertrin
payments nuthorlzed
(a) General ruie— A nonprofil corporation sl not gy divi-
dends or distribute any part of it: income ar profits to its members,
direclors, or officers,

(b} Reasonable compensation for services.-- A nonprofit eotpora-
tion may pay compeasition i o reasomalide amownt o aembers,
ditectors, or officers Tor services sendered,

{c} Certain payments authorized. - A nonprofit corporation may
confer benelits upon members or nonmembers in conformity with
ils purposes, mav sepay capital contributions, and may redeem its
subvention certificates or evidences of imlebtednesy, as authorized
by this article, except when the carporation is cirrently incolvent
or would therehy be mude inselvent or rendered vnalde to rarty on
Hs corparate parposes, or wien the fabe value of the assets of the
corporation remaining after such conferring of henefits, payment ar
redemption would be insafficient to meet its liabilities, A nonprofit
corporilion ntay make distributions of cash or property to menbers
upen dissolution or final Hyguidation as permilled by this article.

-/~



§ 7581. Establishmend or use of common frust funds au-
thorized

{8) Genceral rule.--Ivery wonpiofit corporation may estaldish
and taintain one or more conaen drest funds, the assets of wiich
shall be hehl, invested and reinvested by the corporation itsell or by
a corparaie trustee {n which che assets have bLeen transferred pur-
suant o section F350 of this title (relating to trapnsfer of (rust or
other assels (o insibutional troslee). Upon the pavinent by the
corporate trustce o the asupefit cornoration of the net inceme
from such assets, inr use and application 1o the several participating
interests in stich coinmon irust foud, the proportionnie pariicipa-
tion of cach inferest in such net income shall be designated by the
corporaic trasice.  The nonprofit corporation smay, at any thne,
withdraw tlie whele or part of any participating inferest o stcly
comimon trust Tund for disteibution by it as provided in this sub-
chapter, .

(b) Limitaticns in trust instrument.--Nothinp contained in this
seclion shall be vonstrued o suthorize the corporation to invest
asscts of a trust or fund in any such common {rust fund contrary teo
any spetific Jimitalion or restriction coutained in the trust instru-
ment, nor Lo limit or reatrict the autbority conferred upon the cot-
poriation with respect to investments by any suach trust instroment,

(c) Effect of good faith mistakes.--No mistakes made in gool
faith, and in the exercise of dae care and prudence, in concction
with the administration of any sucl common trust fund, shall he
held to excecd any power granted to or violile any duty imposed
upon the curporation, if, pramplly after the discovery of the mistake,
the carporation {akes such action as may be practicable wtder thie
circumstances lo remedy the mistake.



Memorandum 7642

EXKIBET TLS

ARTHCLE 7

Uniform Supervision of Trustees for Charitable Purposes Act

[Added by Stats 1959 ch 1238 § 2, effective Yune 30, 1959 |

Former Article 7, consisting of §5 12380-12496, was added by Stats 1955 ch 1820 § | snd
repealed by Stars 1959 ch 1758 § 1, eflective June 30, 1959

§ 12580, itation of articke

§ 12581. Corporations and trustecs to whick article applicable

§12582. “Trustee”

§ 12582.i. “Charitsble corporation™

§ £2583. Clovernmenial entities, corporations, nrganimiions and persons to which
article inapplicable

§ 12584, Establishwnent and maintenance of register of charllablc corporations and
trustees: Investigation

§ 12585. Duty of charitable corporation or trustee to file copy of instrumeni
providing for title, powers or duties

§ 12586. Duty of chariteble corporation or {rustee to fle reports: Rules and
regulations: Copy of account filed in court as report: Time for filing
first report

§ 12587. Adtorney General’s power to make additional rules and regulations

§ 12588. Investigation of transactions and relationships of corporations and trust-
ees: Requiring appearance and production of books, ete.

§ 12589. Order for attendance: Contents: Review

§ 12590. Availability of register, copies of instruments and reports for public
inspection

§ 12591, Proceedings to secure complisnce with article and to invoke jurisdiction
of court: Additional powers and duties of Attorney General: Effect of
article on gourt’s jurisdiction

§12592. Application of article regardiess of contrary provision of instrument

§ 12393, Furnishing Attorney Ueneral with copies of documents

§ 12594, Filing with Attorney General list of applications for exemption from
texation

§ 12595. Construction of act

§ 12596. Time within which Attorney General may bring action to enforce

charitable trust
§ 12597, Provision in judgment for payment of expense incurred by state
§ 12580. Citation of article

This article may be cited as the Uniform Supervision of Trustees for
Charitable Purposes Act.



atious : ick article apgticable
17581, Corporatious sad trustees 10 whick ; _
23& article applies to all charitable corporations and trustess holding

propert. itabl i the Attorney
ty for charitable purposes over which the State or
Gena‘&i( has enforcement Or SUpSIVISUTY pOWers. N

§ 12582, “Trustee”

“Trustee” means (a) any individual group of individuals, corporation,
or other legal entity holding propeérty in trust pursuant to any
charitable trust, (b) any corporation which has sccepted property to
be used for a particular charitable corpdrate purpose as distinguished
from the general purposes of the corporation, and (¢} & corporation
formed for the administration of & charitable trust, pursuant to the
directions of the settlor or at the instance of the trustee.

§ 12582.1, “Charitable corporation”

“Charitable corporation” means any nonprofit corporation argani
unéier the‘law]:; uig‘ this State for charitabtg of clae:rgnosynary ;m
#nd any similar foreign corporation doing busin ding

erty in this State for such purposes. ¢ s or holding prop-

§ 12583, Governments! ¢ntities, corporations, organizetions and per-
gons to which articie inapplicable

This article does not apply to the United States, any state, territory,
or possession of the United Staies. ihe District of Columbia, the
Commonwealth of Puerto Rice, or to any of their agencies or
governmental subdivicions, 10 any religious corporation sole or other
religious corporation or organization which holds property for redi-
gious purposes, or to any officer, director, or trustee thereof who
hoids property for like purposes, to a cemetery corporation regulated
ander Chapter 12 of Division 3 of the Business and Professions Code,
or o a chantable corporation organized and operated primarily as a
religious organization, educational institution or hospital,

§ 12584, Establishment and mainteance of register of charitable
corporations and trustecs: Investigation

The Attorney General shall establish and maintain a register of
charitable corporations and trusiees subject to this article and of the
particular trust or other reladionship under which they hold property
for cheritable purposes and, to that end, may conduct whatever
investigation is necessary, and shall obtain from public records, court
officers, taxing authorities, trustees, and other sources, whatever
information, copies of instruments, reporis, and records are needed
for the establishment and maintenance of the register.



& 52588, Dulv of charltable corporation or trustee to file copy of
instrwinont providing for tide, porers or Sutics

Bvery charitable corporation and trustes subject to this article who
has receivesd properiy for claritable purposes shall file with the
Attorney General, within siz months after any part of the income or
principal is authorized or requiied to be applied to & charitable
purpose, & copy of the articles of incorporation or other instrument
providing for his titie, powers of dutiss. If sny pert of the income or
principal is authorized or reguired to be applied to a charitable
purprse st the time this article iakeg offect, the fling shall be made
within six months thereeller

§ 12586, Duiy of charliable corpovation or trustee to file reports:
Ruies and regelations: Copy of account fied in court e report: Time
for _ﬂm first report : )

(a) Except as viherwise provided snd except corporate trustees which

sre subject to the jurisdiction of the Superintendent of Banks of the
State of California or to the Comptroller of Currency of the United
States, every charitable corporation and trustee subject to this article
shall, in addition to fling copies of the instruments previously .
required, file with the Attorney Genersl periodic written reports,
under oath, setting forth information as to the nature of the assets
held for chariiable purposes and the administration thereof by the
corporation or trustes, in accordance with rules and regulations of the
Attorney Genersl.
(b) The Attorney General shall make rules and regulations as to the
time for filing reports, the comtents thereof, and the meanner of
executing and filing them. He may classify trisis and other relstion-
ships concerning property held for a charitable purpose ay to purpose,
neture of assets, duration of the trust or other relstionship, amount of
assete, amounts to be devoted to charitable purposes, nature of
trustee, or otherwise, and may establish differsnt rules for the different
classes as to time and nature of the reports required to the ends (1)
that he shall receive reasonably current, periodic reports as to all
charitable trusts or other relationships of a similar nature, which will
enable him to ascerinin whether they are being properly administered,
and (2} that periodic reports shell not unreasonably #dd to the
expense of the administration of charitable trugts and similar relation-
shupe. The Attorney General msy suspend the filing of reports-as to &
particular charitable trust or relationship for a reasonable, specifically
designated time upon written application of the trustee with the
Attorney General and after the Attorney General has filed in the
register of charitable trusts & written statement that the interests of
the beneficiaries will not be prejudiced thereby and that periodic
reports are not required for proper supervision by his office.
{c) A copy of an account filed by the trustee in any court having
jurisdiction of the trust or other reiationship, if the account substan-
ielly complies with the rules and regulations of the Attorney Gen-
eral, may be filed as a report required by this section.
(d) The BHrst report for a trust or similar reletionship hereafter
esiablished, unless the filing thereof is suspended as herein provided,
shall be filed not later than four (4) months and fifteen (15) days
following the close of the firsi calendar or fiscal year in which any
part of the income or principal is authorized or required to be applied

—
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o' & cheritable purpose. If any part of the wcome or principal of a
trust praviously established is avthorized or required to be aprlied to
& chariigbie purpose at the timg this articie iskes effect, the first
report siwall be filed at the close of the calendar or fiscal vear in which
it was registerad with the Atiorney Genoal or not Ister than four {4)
months and fifteen {13) days following the close of such calendar or
fiscal pericd.

§ 12587. Attorney General's power to make additional rules and
regulstions

The Attorney General may make additional rules and regulations
necessary for the administration of vhis article.

g 12388, Imvestipatios of irargsctione end relntlonships of corpors-
tions and trusiess; Reguiring appesrance and production of books,
ete,
The Attorney General may investigaie transactions and relationships
of corporations and trustess subject fo this article for the purpose of
ining whether or not the purposes of the corporation or trust
are being carried out in accordance with the terms and provisions of
the articles of incorporation or other instrument. He may require any
agent, trustee, fiduciery, beneficiary, instiiution, association, or corpo-
ration, or other person 1o appear, at & named time and place, in the
county designated by the Attorney General, where the person resides
or i8 found, to give information under oath and to produce books,
memoranda, papers, documents of title, and evidence of assets,
linbilities, receipis, or disbursemenis in the possession or control of
the person ordered to appear.

§ 12589. Order for aitendsacec: Contents: Review

When the Attorney General requires the attendance of aNy persom, as
provided in Section 12588, be shall issue an order setting forth the
time when and the place where attendance is reguired and shall cause
the same to be delivered 10 or sent by registered mail to the person at
least 14 days before the date fixed for attendance. Such order shall
have the same force and efiect as a subposns and, upen application of
the Attorney General, obedience to the order may be enforced by the
Superior court in the county where the person receiving it resides ot
is found, in the same manner as though the notice were a subpoena.
The court, after hearing, for cause, and upom application of any
person aggrieved by the crder, shall have the right to alter, amend,
revise. suspend ar postpone all or any part of its provisions.

§ 12590, Availahility of register, copies of {nsiruments and reports for
public inspection

Subject io reasonsbie ruoies and regulavions adopted by the Attorney
General, the register, copics of instraments, and the reports filed with
the Attorney Generz) shall be open fo public uspection. The Attor-
ney Geners! shall withhold from public inspection any instrumient so
filed whose gontent 18 not exclusively for charitable purposes.

i) ——
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§ Li5P1, Procecdiags 19 secure compiience =il srifcic and to invoke
juriadiction of sowrtr Additonal powers ssd duties of Attorney
Gonersl; Effect of sroehe o9 cowt®s wrisgidion

The Aviorney Goneral may institels apo ooriste proceedings {0 secure
comphance with this avicle and o myvoke the jurisdiction of the
cotrt. The powers and duins of 'he Attorney Sereral provided in
this article are In audition 0 los existing powers and duties. Nothing
tn this arvicle shall unsair or restrict the jurisdiction of any court with
respect to any of the meiters covered by #t, except that no court shall
have jurisdiction to modify or terminate any trust of property for
charitable purposes uniess the Auorney (Geperal is a party 1o the
proveedings.

§ ? = : g e = a.- i .
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§ 12593, Furnishing Attoraey General with copies of decuments

Every person who offers for probate any instrument which establishes
a testamentary trust of property for charitable pusrposes or who
records in any county or city and county any inter vivos transfer of
property for charitable purposes shall furnish a copy of suck docu-
ment 1o the Attorney General. The custodian of the records of a
court having jurisdiction of probate matters or of charitable trusis
shall furnish such copies of papers, records and files of his office
relating to the subject of this article as the Attorney General reguires.

-§ 12594, Filing with Attorney General list of applications for exemp-
tion from taxation

Bvery officer, agency, board, or commnission of this State receiving
afpiicaﬁ.nns for exemption from taxation -of any corporation, charita-
ble trust or similar relationship in which the corporation or trustee is
subject to this article shall anousily file with the Attorney General &
tist of all applications received during the year.

§ 12595, Consiruction of ant

This act shall be so construed as to effectuate its general purpose to
mmake uniform the law of those states which enact it.

§ 12596, Time within which Attoraey General may bring action to

enforce charitable trust

Any action brought by the Attorney Genersl sgainst irrustees or Gt_hﬁi
persons hoiding properly in trust for charitable purposes of agts_ﬂns
atiy charitable corporation or any director or officer thereof to enforce
s charitable irost or o impress property with a trust for charitabie
purposes of to recover property of the gmceed& ihereof for and on
behalf of any charitsble trust or corporation, may be brought at a:dy
time within ten (10} years after the cause of action shail have accrued.

a—ﬂ-‘\éﬂ—“_‘"
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§ 12597, Provision in judgment for payment of exponse incurred by
state :

In any proceeding brought by the Aftorney General o secure compii-
ance with ile provisions of Sections 12584 t¢ 12387 inclusive, Or sny
regulation issued pursuant thereto, the judgment, f in favor of the
state, shall provide tha! the person having the responsibility or duty
tc comply with such provisions on behalf of any charitable trust or
charitable corporation, shall pay the reasonable expense necessarily
incurred by the state in the investigaiion and prosecution of such
action.

*
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CHAPTER 5. CORPORATE FINANCE

Article 1. General Provisions

Levy of dues and assessnents
Levy of assessments
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Capital contributions authorized
Consideration

Redemption

Capital certificates
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§ 5543. Mailing of notice
§ 5544. Deposit of redemption price
Article 6. Payments to Members
§ 5550. Payments to members
§ 5551. Requirement for payments
§ 5552. Payments to members prohibited
§ 5553. Effect of termination of membership
5 5554, Payment upon termination of membership
Article 7. Trust Property
§ 5560. ilanagement of charitable proparty
§ 5561, Indefinite purposes
§ 5562. Institutional trustee
§ 5563. Private foundations
§ 5564, Attorney General supervision
Article §. Common Trust Fund
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§ 5575. Membership in nonprofit corporation for maintenance of common
trust fund
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§ 5577. Application of Corporate Securities Law

APPEADIX

Part 1 of Division 2 of the Corporations Code (repealed)
General Hdonprofit Corporation Law (§§5 2000-9802)
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101/143 § 5500
Tentatively Approved

February 1976
Renumbered ‘lay 1576

CHAPTER 5>, CORPORATE FINANCE

Article 1. General Provisions

§ 5500, Lavy of duee and assedsments

5500. (a) The articles or bylaws may authorize dues or assessments
or both to be levied upon all members or classes of membership alike, or
in different amounts or proportions or upon a different basis upon
different members or classes of membership and may exempt some members
or classes of membership from either dues or dssessments or both.

(b) The articles or bylaws may fix the amount and method of collec-
tion of dues or assessments or both, or may authorize the board of
directors to fix the amount thereof from time to time, end make them
bayablo at such times or intervals and upon such notice and by such
methods as the directors may prescribe.

{(c} The articles or bylaws may fix the amouat and method of cellec—
tion of charges owed to the nonprofit corporation.

(d) Dues, assessments, or charges, or all of them, may be made en-
forceable by action or by sale or farfeiture of membetship. or both,
upon reasonable notice.

Coument. Section 5500 sugments Seccions 5261(d)(liability of
members to dues and assessments) and 5410 (authority of nonpfofit cor-
potations to levy dues and assessuents) .

Subdivision (a) continues the substance of the third sentence of
former Section 9301.

Subdivision (b) continues the substance of the fourth sentence of
former Section 9301.

Subdivisioa (¢) 1is new.



§ 5501

Subdivision (d) contlnues the substance of the last sentence of
former Section 9301 with the addition of a provision for the collection
of charges owved to the nonprofit corporation in the manner of dues or

assessments.

963/978 § 5501

i 550l. Levy of assessments

5501, (a) This section applies where a nonprofit corporation
levies an assessment upon its members or any class of members in an
amount in excess of three times the annual dues or regularly recurring
annual assessment, whichever is greater, fixed for such members or class
of menmbers.

{b) A nonprofit corporation shall give written notice of an assess-
ment described 1n subdivision (a) to each member subject tco the assess—
ment by mailing a copy of the articles, bylaw, or resolution of the
board fixing the amount and terms of the assessment to the member at the
address of the member appearing on the books of the nonprofit corpora-
tion for the purpose of notice.

{c} Each member subject to an assessment described in subdivision
(a) may withdraw from membership by delivering to the nonprofit corpora-
tion at its principal executive office written notilce of withdrawal
within a period of 15 days from the giving of written notice of assess-
ment by the nonprofit corporation pursuant to subdivision (b). The
withdrawal shall be upon the same terms and conditlons established by

the nonprofit corporation for withdrawal from membership in the absence

-7



3 5504

of such an assessment and, upon withdrawal, the withdrawing member shall

not be liable for such assessment.

Comment. Section 5501 is new.

The gectlion protects a member from liakility for extraordinary
assessments, typically for major property, construction, or program
additions by the nonprofit corporation. The limitation stated in sub-
division (a) provides the nonprofit corporation with the opportunity to
fix assessments in amounts bearing some reasonable relationship to
annualiy recurting financial burdens of membership (such as for unex-
pected operating deficits) without the requirement that members be
allowed to escape liability by withdrawal. The binding nature of assesgs-
ments below the limitation is appropriate because the amount invoived
will necessarily be within the member's concept of the general financial
consequences of membership.

This section does not prohibit a nonprofit corporation from adopt-
ing a bylaw restricting the right of a former member, after exercising

his withdrawal right, to rejoin the organization.

968/979 § 5504

§ 5504, Replacement of lost, stolen, or destroyed instruments

5504. (a) This section applies to a membership, capital, or sub-
vention certificate, or a btond or other evidence of indebtedness which
was issued by the nonprofit corporation or by any nonprofit corporation
of which it is the lawful successor and which 1s alleged to have been
lost, stolen, or destroyed.

(b) A nonprofit corporation may issue a new instrument to replace

an instrument described in subdivision (2) and way require the owmer of

-3-



L 5504

the instrument described in subdivision (a) or the owner's legal repre-
sentative to give the nonprofit corporation a bond {or other adequate
security) sufficlient to indemnify it against any claim that may be made
against it (including any expense or liability) on account of the al-
leged loss, theft, or destruction of the instrument described in subdi-
vigion (a) or the issuance of the new instrument.

(c) If the nonprofit corporation refuses to replace an instrument
described in subdivision (a), the owner of the instrument or the owner's
legal representative may bring an action to require the nonprofit cor-
poration to replace the instrument, subject to the following procedure:

{1} The action shall be brought in the superior court of the proper
county.

(2) The court shall make an order requiring the nonprofit corpora-
tion to issue and dellver to the plaintiff a replacement instrument if
the court is satisfied that (1) the plaintiff is the lawful owner of the
instrument described in the complaint, {ii) the instrument has been
lost, stolen, or destroyed, and (iii) no sufficient cause has been shown
why a replacement instrument should not be issued.

(3) In its order, the court shall direct that, prior to the issu-
ance and delivery to the plaintiff of the new instrument, the plaintiff
give the nonprofit corporation such a bond {or other adequate security)
as to the court appears sufficlent to indemnify the nonprofit corpora-
tion against any claim that may be made against it (including any ex-
pense or liability) on account of the loss, theft, or destruction of
the instrument described in subdivision {a) or the issuance of the new
ingtrument,

-ty



§ 5504

Comment., Section 5504 is the same in substance as Section 419
(General Corporation iLaw). It continues provisions of former Secticns
2481-2485, which were applicable to nonprofit corporations through
former Section 9002.(/?7)



405/827 ¥ 3510

Article 2. Capital Contributions

§ 5510. Capital contributions authorized

5510. (a) The articles or bylaws may provide that a nonprofit cor-
poration is authorized by resolution of the board to require members,
upon or subsequent to aduission; to make capital contributions in the
amount specified therein.

(b} The requirement of a capital contributlon may apply to all mem—
bers, or to the members of a single class, or to members of different
classes in different amounts or proportions.

Comment. Sectlons 5510 through 5515 are new.

Former Section 9611 (General lonprofit Corporation Law} authorized
a nonprofit corporation to require contributions from its members, and
that authority is continued in Section 5500 (levy of dues and assess-
ments). Section 5510 authorizes a nonprofit corporation to require the
payment by members of specific capital contributions; the following
sections provide rules governing capital contributions {Sectioms 5511~
5514}, The concept and the rules are derived from Section 502 of the

Hew York Not-for-Profit Corporation Law and Section 7541 of the Pennsyl-

vania Corporaticon Wot-for-profit Code.

405/828 §& 5511

§ 5511. Consideration

5511. A member's capital contribution may consist of such consid-
eration as is determined from time to time by the board, or by the

members if the articles or bylaws so provide, consisting of amy or all
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§ 5512

of the following: money paid, labor done, services actually rendered to
or for the benefit of or in the formation or reorganization of the
nonprofit corporation, debts or securities conceled, and tangible or
intangible property 'actually received by the nonprofit corporation.
Neicther promissory notes of the member nor obligations for future serv-
ices shall constitute full or part payment of a member's capital contri-
bution. In the absence of fraud in the transaction, the judgment of the
board as to the value of the consideration received by the nonprofit
corperation shall be conclusive.

Comment, See the Comment to Section 5510.

Section 5511 is adapted from Section 409, defining valid considera-

tion for the 1ssuance of shares by a corporation, which is a revision of

former Section 1109 (General Corporation Law).

968/976 § 5512

§ 5512. Redemption

5512. A member's capital comtribution shall not be repaid or
redeemed by the nonprofit corporation except upon dissclution of the
nonprofit corporation or upon redemption of the capital contributiomn as
provided in this chapter. The resolution of the board requiring the
capital contribution may provide that the capital contributions, or some
of them, are redeemable in whole or in part, at the optlon of the non-
profit corporation only, at such price or prices {not tc exceed the

amount of the capital contribution), within such period or periods, and

.



§ 5513

on such terms and conditions, not inconsistent with this chapter, as are

stated in the resolution of the board.

Comment. See the Comment to Section 3510.

This section provides that redemption may occur only at the option
of the nonprofit corporation; for similar provisions concerning redemp-
tion of stock in the General Corporation Law, see Section 402(b) and
former Section 1101, It should be noted that this section incorporates

by reference the protective provisions of Sections 5551 and 5552.

406/479 § 5513

§ 5513, Capital certificates

5513. (a) The capital contribution of a member shall be recorded
on the books of the nonprofit corporation and may be evidenced by a
written capital certificate delivered to the member.

(b} Unless otherwlse provided in the resolution of the board re-
quiring the capital contribution, neither the capital contribution of a
member nor the capital certificate evidencing such contribution shall be
transferable.

Comment. See the Comment to Section 5510.

This section provides for optional issuance and transferability of
capical certificates evidencing contributions. Sections 5513 and 5314
are derived from Section 503 of the Hew York Not-for-Profit Corporation

Law and Sectlon 7541 of the Pennsylvania Corporation Not-for-profit
Code.



J08/977 Y 9514

§ 5514. Contents of certificate

5514. There shall appear upon the face of each capital certificate
the following information:

{a) That the issuer is a nonprofit corporation.

{b) That the capital contribution is nontransferable, if applicable.

{c) That the capital contribution is redeemable, if applicable.

Comment. See the Comment to Section 5513.

For comparable provisions, see Section 5405 (membership certifi-

cates); see also Section 418{(a) and former Sections 2401 and 2403 (Gen-

eral Corporation Law).

1017197 § 5515

§ 5515. Officers' certificate

53515. Before a nonprofit corporation issues a capital certificate,
an officers' certificate setting forth a copy of the resolution author=-
izing the capital contribution and the terms and conditions thereof
shall be filed.

Comuent. See the Comment to Section 5510,

This section is adapted from Section 401{a) of the General Corpora-

tion Law, a revision of former Section 1102, For definitions of "offi-

cers' certificate” and "filed,"” see Sectiomns 5173 and 5169.



4047344 3 5520

Artiele 3. Subventiouns

§ 5520, Subventions authorized

5520. The articles or bylaws may provide that a nonmprofit corpora-
tion shall be authorized by resolution of the board to accept subven-
tions from members or nonmembers on terms and conditlons not inconsis~

tent with this article, and to issue certificates therefor.

Comment, Sections 5520 through 5529 are new,

The sections in thils article establish for California nonprofit
corporations a new concept for long-term investment combining elements
of equity and debt financing. The subvention device first appeared in
Section 504 of New York's {ot-for-Profit Corporation Law and later in
Section 7541 of Penmsylvania's Corporation lot-for-profit Code. In
exchange for i1ssuing subventions, a nonprofit corporation may receive
funds which are to be repaid only upon the occurrence of a specified
event, such as the accomplishment cf the purpose for which the funds
were contributed or the lapse of a specified period of time, subject
always to the prior rights of creditors and the fipancial health of the
nonprofit corporation.

Section 5520 requires that a nonprofit corporation be authorized to
accept subventions both by its articles and by board resclution. The
resolution must be filed with an officers’ certificate in the office of
the Secretary of State {(Section 5529},

=-10-



4047345 3 5521

§ 5521. Consideration

5521. A subvention may consist of such consideration as 1s deter-
mined from time to time by the board, or by the members if the articles
or bylaws so provide, consisting of any or all of the following: money
paid, labor done, services actually rendered to or for the benefit of or
in the formation or reorganization of the nonprofit corporation, debts
or securities canceled, and tangible or intangible property actually
received by the nonprofit corporation. Helther promissory notes of a
member nor obligations for future gervices shall comstitute full or part
payment of a subvention. In the absence of fraud in the transactionm,
the judgment of the board as to the value of the consideration received
by the nonprofit corporation shall be conclusive.

Comment. See the Comment to Section 5520.

Section 551! is adapted from Sectilon 409, defining valid considera-

tion for the issuance of shares by a corporation, which is a revision of

former Section 1109 (General Corporation Law).

4047349 § 5522

§ 5522. Subordination

5522, The rights of holders of subvention certificates shall at
all times be subordinate to the rights of creditors of the nonprofit

corporation.
Comment. See the Comment to Section 5520.

-11-



404/350 % 5523

§ 53523, Paricdic payments

5523. The resolution of the beoard authorizing acceptance of the
subventions may provide that the holders of the subvention certificates
are euntitled to a fixed or contingent periodic payment out of the assets
of the nonprofit corporation equal to a percentage of the original
amount or value of the subvention.

Comment. See the Comment to Section 5520.

Perlodic payments to members pursuant to this section are subject

to the requirements of Sections 5551 and 5552.

404/351 § 5524

§ 5524. Redemption at option of nonprofit corporation

5524, The resolution of the board authorizing acceptance of the
subventions may provide that subventions shall be redeemable, in whole
or in part, at the option of the nonprofit corporatiomn, at such price or
prices (not to exceed the orilginal amount or value of the subventions
plus any periodic payments due or acerued thereon), within such period
or periods, and on such terms and conditions, not inconsistent with this
chapter, as are stated in the resolution.

Comment. See the Comment to Section 5520.

Comparable provisions in the General Corporation Law are Section
402(b) and former Section 1101.

Redemption payments to members pursuant to thls section are subject

to the requirements of Sections 5551 and 5552.

=] 2



404/352 ' 5 5525

3 5525, Redemption at option of holder

5525. The resolution of the board authorizing acceptance of the
subventions may provide that holders of all or some subvention certifi-
cates shall have the right to require the nonprofit corporation after a
specified period of time to redeem the certificares, in whole or in
part, at a price or prices that do not exceed the original amount or
value of the subventions plus any periodic payments due or accrued
thereon, upon an affirmative showing that the financial condition of the
nonprofit corporation willl permit the required payment to be made with-
out impalrment of its operations or injury to its creditors. The right
to require redemption may in addition be conditioned upon the occurrence
of a specified event. For the purpose of enforcing their rights under
this paragraph, holders of subvention certificates shall have the same
right as an authorized member to inspect the books and records of the
nonprofit corporation.

Comment. See the Comment to Section 5520,

Redemption of a subventlon certificate at the optlon of its holder
is consistent with the partial debt character of this device and with
the concept of a subvention as a means of financing particular projects;
this procedure is inconsistent with normal rules for redemption of
equity interests. See Section 402 and former Section 11Ul (General
Corporation Law).

Payments to members pursuant to this section are subject to the

requirements of Sectioms 5551 and 5552,
"suthorized member" is defined in Section 6620.

~13-



4047353 4 5526

3 5526. Payment upon dissolution

5526. Upon dissolution of the nonprofit corporation, holders of
subvention certificates shall be entitled, after satisfactiom of the
claims of creditors, to a repayment of the criginal amount or wvalue of
the subvention plus any periodic payments due or accrued thereon unless
a lesser sum is specified in the resolution of the board authorizing the
acceptance of the subventions.

Comment. Sece the Comment to Section 5520,

This section establishes a general rule for repayment of subven—

tions upon dissclution, subjact to contrary provisions in the authoriz-

ing resolution of the board.

4047354 § 5527

§ 5527. Transfer

5527, Subventlon certificates shall be nontransferable unless the
resolution of the board authorizing acceptance of the subventions pro-
vides that they are transferable, either at will or subject to specified
restrictions.

Comment, See the Comment to Section 5520.

This section establishes the contrcl of the nonprofit corporation

ovar the transferability of subvention certificates, with nontransfer-

able status in the absence of a specific resolution te the contrary.
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4041355 % 5528

5 5528, Contents of certificate

5528. There shall appear upon the face of each subvention certifi-
cate the following information:

{(a) That the issuer is a nonprofit corporatiom.

{(b) That the certificate 1s transferable, either at will or subject
to specified restrictions, if applicable.

{c) That the certificate is redeemable, if applicable.

{d) That periodic payment may be made thereon, if applicable.

Comment. See Comment to Section 5520.

For comparable provisions of the General Corporation Law, see Sec-
tlon 418(a) and former Sectiomns 2401 and 2403.

-

4057461 3 5529

§ 5529, Officers' certificate

5529. Before a nonprofit corporation issues a subvention certifi-
cate, an officers' certificate setting forth a copy of the resolution
authorizing acceptance of the subventions and the terms and conditions
thereof shall be filed.

Comment. See the Comment to Section 5520.

This section is adapted from Section 401(a) of the General Corpora-
tion Law, a continuation of former Section 1102,

For definitions of 'officers’ certificate’™ and "filed,” see Sec—

tions 5173 and 5169.



4067462 4 5530

Article 4, Debt

4 5530, Consideration

5530. A nonprofit corporation shall not issue bonds or other evi-
dences of indebtedness except in exchange for consideration consisting
of any or all of the following: money paid, labor done, services actu-
ally rendered to or for the benefit of or in the formation or reorgani-
zation of the nonprofit corporation, debts or securities canceled, and
tangible or intangible property actually received by the nonprofit cor-
poration. In the zbsence of fraud in the transaction, the judgment of
the board as to the value of the cousideration received by the nonprofit
corporation shall be conclusive.

Comment. Sections 5330 and 553! are new.

Former Section 9501(f) authorized nonprofit corporations to issue
its notes, bonds, and other obligations. That general authority is
continued in Section 3230. Sections 5530 and 5531 provide certain
restrictions upon the issuance of debt lnstruments by nonprofit corpora-
tions which are derived from Section 506 of the dew York idot-for-Profit
Corporation Law and Section 7543 of the Pennsylvania Corporation Wot-~
for-profit Code.

Section 5530 is adapted in part from Section 409(a) of the General

Corporation Law, a revision of the provisions of former Section 1109,

iy



406/463 % 5531

§ 5531. Interest

5531. A nonpreofit corporation may pay interest on its bonds or
other evidences of indebtedness, way issue them at a discount, and may
pay 2 premium for the redemption thereof prior to maturity, but the
amount of such interest, discount, or premium received by holders there-
of shall not be determined by or contingent upon the income or gain of
the nonprofit corporation, nor shall such holders of bonds or other
evideances of indebtedness receive at maturity more than the principal

sum thereof plus Interest due and accrued thereon.

Comment. See the Comment to Section 5530.

969/049 § 5532

§ 5532. Payments to members

5532. A nonprofit corporation may repay the principal of, pay
interest upon, 1ssue at a discount, and pay a premium for the redemption
prior to maturity of its bonds or other evidences of indebtedness held
by members, subject te the provisions of Sectlon 553!, lo such payment
of principal or Interest, discount, or premium shall be deemed to be a
distribution of gains, profits, or dividends.

Comment. Section 5532 i1s new. The general preohibition against
distribution of gains, profits, or dividends to members is found in
subdivision (a) of Section 5236. Section 5532 adds the payment upon
evidences of indebtedness to members to the list of walid distributions
set forth in subdivision (b} of Section 5236.

It should be noted that the restrictions of Sections 5551 and 5552
do not apply tc such debt payments.



404/655 § 3540

Article 5, Redemption

§ 5540. DNefinition of certificate

5540. As used in this arcicle, "certificate” shall mean any mem-

bership, capital, or subvention certificate.

Comment. Certificates which may be subject to redemption include
membership certificates (Section 54053), capital contributions and cer-

tificates (Section 5510), and subvention certificates (Section 5520).

404/672 3 5541

§ 5541l. Method of redemption

5541, A nonprofit corporation may redeem any or all certificates
which are redeemable at its option by (1) giving notice of redemption
and (2) payment or deposit of the redemption price of the certificates
as provided in its articles, bylaws, or board resolution authorizing
issuance of the certificates, or depesit of the redemption price pursu-
ant to Section 5544.

Comment. Sections 5541, 5542, 5543, and 5544 are adaptatiomns of
the provisions of Section 509 which continue the requirements for re-

demption of shares stated in former Sections 1700, 1701, 1702, and 1703

{General Corporation Law}.
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405/384 § 5542

§ 5542. ‘otice of redemption

5542. (a) Subject to any provisions in the articles, bylaws, or
the board resolution authorizing issuance of the certificates with
respect to the notice required for redemption of certificates, a non~
profit corporation may give notice of the redemption of any or all
certificates subject to redemption by causing a notice of redemption to
be published in a newspaper of general circulation in the proper county
at least once a week for two successive weeks, in each instance on any
day of the week, commencing not earlier than 60 nor later thanm 20 days
before the date fixed for redemption.

{b) The notice of redemption shall set forth all of the fellowing:

{1) The certificates to be redeemed,

(2) The date fixed for redemption.

{3) The redemption price.

{4#) The place at which payment of the redemption price will be made
upon surrender of the certificates.

Comment. See the Comment to Section 5541, “'Proper county” is

defined in Section 5177.

4057386 § 5543

¥ 5543. bdailing of motice

5543. 1If the nonprofit corporation gives notice of redemption pur-
suant to Section 5542, it shall also mail a copy of the unotice of re-
demption to each holder of record of the certificates to be redeemed as
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of the date of mailing or record date fixed in accordance with Section
[701], addressed to the holder at the address of such holder appearing
on the books of the nonprofit corporation or given by the holder to the
nonprofit corporation for the purpose of notice or, if no such address
appears or i1s given at the place where the principal executive office of
the nonprofit corporaticn 1s located, not earlier tham 60 ner later than
20 days before the date fixed for redemption. Failure to comply with

this section does not invalidate the redemption of the certificates.

Comment. See the Comment to Sectiom 5541,

Note. The proper section number relating to fixing a record date
will be provided at a later date; that section will correspond to Sec~
tion 701 of the General Corporation Law.

405/462 § 5544

§ 5344. fheposit of redemption price

5544, (a) LIf, on or prior to any date fixed for redemption of re-
deemable certificates, the nonprofit corporation deposits with any bank
or trust company In this state as a trust fund a sun sufficient to re-
deem, on the date fixed for redcmption thereof, the certificates called
for redemption, with irrevocable instructions and authority te the bank
or trust company to publish the notice of redemption thereof (or to
complete such publication if theretofore commenced) and to pay, on and
after the date fixed for redemption or prior thereto, the redemption

price of the certificates to their respective holders upon the surrender
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of their certificates, then from and after the date of the deposit
{although prior to the date fixed for redemption) the certificates so
called shall be redeemed and periodic paywents on those certificates, if
any, shall cease to accrue after the date fixed for redemption.

(b) The deposit shall constitute full pavment for the certificates
to their holders and, from and after the date of the deposit, the cer-
tificates shall no longer be outstanding and the holders thereof shall
have no rights with respect thereto except the right to receive from the
bank or trust company payment of the redemption price of the certifi-

cates wilthout interest upon surrender of their certificates therefor.

Comment. See the fomment to Section 53541.
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4057465 4 5550

Article 6. Payments to tembers

3 5550. Tayments to members

5550, Subject to the provisions of Section 5502 and this article,
and to any further limitations in its articles or bylaws, a nonprofit
corporation wmay make payments to members in order to purchase or redeem

memberships, capital contributions, or subvention certificates.

Comment, Sections 5550 and 5551 are new.

Former Sections 1706 through 1708 (General Corperation Law)} gener-
ally required the existence of earned surplus sufficient to make distri-
butions. Section 300 now requires a corporation to have retalned earn~-
ings or meet certain net worth and liquidity standards before making
payments to shareholders. Sections 5530 and 5551 are adapted from
Section 500.

Section 53550 provides for the purchase or redemption of memhberships
{Section 5262), capital contributions (Sections 5510-5515), and subven-
tion certificates (Sections 5520-5528), thus enlarging the list of

authorized distributions to members set forth in Section 5236(b).

405/466 § 5551

§ 5551. ZRequirement for pavments

5551. The payuments provided in Section 5550 may be made only if
elther of the following requirements is met:

(a) The amount of the nonprofit corporation's fund balance of
excess of revenues over expenditures immediately prior thereto equals or

exceeds the amount of the proposed payment.
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7 5551

{(b) Immediately after giving effect to the proposed payment:

(1) The sum of the assets of the nonprofit corporation (exclusive
of goodwill, capitalized research and development expenses, and deferred
charges) would be at least equal to 1-1/4 times its liabilities (not
including deferred taxes, deferred income, and other deferred credits},
and

{2) The current assets of the nonprofit corporation would be at
least equal to its current liabilities or, if the average of the excess
of revenues over expenses of the nonprofit corporation before taxes on
income and before Interest expense for the two preceding fiscal years
was less than the average of the interest expense of the nonprofit
corporation for such fiscal years, at least equal to 1-1/4 times its
current liabilities, This paragraph 1s not applicable to a nonprofit
corporation which does not classify its assets into current and fixed
under generally accepted accounting principles.

(c) In determining the amount of the assets of the nomprofit cor-
poration for the purposes of subdivision (b):

(1) Ho appreciation in value not yet realized shall in any event be
included, except with respect to readily uarketable securities, and
profits derived from an exchange of assets sghall not be included unless
the assets recelved are currently realizable in cash.

(2) "Current assets” may include net amounts which the board has
determined in good faith may reasonably be expected to be received
during the 12-month perlod used in calculating current liabilities
pursuant to existing contractual relationships obligating the parties to

the contracts to make fixed or period payments during the term of the
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contracts, or, in the case of public utilities, pursuant to service
connections with customers, after in each case giving effect to future
costs not then included in current liabilities but reasonably expected
to be incurred by the nonprofit corporation in performing such contracts
or providing service to utility customers.

(3) The amount of any payment in the form of property shall be
determined on the basis of the value at which the property is carried on
the nonprofit corporaticn’s fipancial statements in accordance with
generally accepted accounting principles.

Comment. See the Comment to Section 5550,

The specific standards contained in Section 5551 have been adapted
from Section 500 to conform to generally accepted accounting principles

for nonprofit corporations. These standards are augmented by the gener-

al solvency requirement of Section 5552.

4057468 § 5552

§ 5552. Payments to members prohibited

5552. A nonprofit corporation shall not make payments to members
in order to purchase or redeem memberships, capital contributions, or
subvention certificates as authorized by this chapter if the nonprofit
corporation is, or as a result of such payment would be, likely to be
unable to meet its liabillities (except those whose payment is otherwise
adequately provided for} as they mature.

Comment. This sectlon is adapted from Section 501 (General Corpo-
ration Law), which continues the substance of former Section 1708.
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405/469 § 5553

5 5553. Effect of termination of mewmbership

5553. Termination of membership in a nonprofit corporation, for
any reason, shall be without prejudice to the terminated wmember's rights
as a maker of a capital contribution, the holder of a subvention certif-

icate, or the holder of a bond or other evidence of indebtedness.

Comuent. Section 5553 is new. This section 1s adapted from Sec-
tion 516 of Bew York's Hot-for-Profit Corporation Law (1%70)}.

This sectlion distinguishes the property rights of a member in the
nonprofit corporation from the rights he may have as a contributor of
capital or holder of subvention certificates or evidences of indebted-
ness, The member's rights arising out of membership, financed by dues,
assessments, and other charges, may cease upon membership termination
(Section 5406), but his property rights (however limited) generated by
the financing devices authorized by Articles 2, 3, and 4 of this chapter

continue.

405/474 § 5554

5 5534, Payment upon termination of membership

5534, Unless otherwise provided in the resclution of the board
authorizing the capital contribution, a nouprofit corporation may at its
option in the event of a termination of membership redeem any capital
contribution or certificate of the former nember upon payment of a sum
of money equal to the redemption price thereof 1f such contribution or
certificate is by its terms redeemable, or upon the payment of a sum of
money equal to the amount of the capital contribution if it is not by

its express terms redeemable.



¥ 5554

Comment. Section 5554 is new. It is adapted from Section 516 of
New York's Wot-for-Profit Corporation Law (1970).
Payments made pursuant to this section remair subject to the re-

quirements of Sections 5551 and 5532,
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405/475 § 5560

Article 7. Trust Property

4 5560. ilanagement of charitable property

5560. (a) This section is applicable to all property received by a
nonprofit corporaticon for charitable purposes and to all property,
unless the donor or instrument transferring the property provides other-
wise, received by a nonprefit corporation which is organized for chari-
table purposes.

(b) In acquiring, purchasing, investing, reinvesting, exchanging,
selling, and otherwise managing property described in subdivision (a}, a
nonprofit corporation and its directors shall be subject to the obliga-~
tions of a trustee set forth in Section 2261 of the Civil Code.

Comuent. Section 5560 is new.

This section states existing case law that the nanagement duty of

the corporation holding charitable assets is that of the private trustc~
ee. Lynch v. John ¥. Redfield Foundation, 9 Cal. App.3d 293, 298

{1970). Whether a corporation is organized for charitable purposes is a
fact question determined by reference to both its articles and the
manner of conducting its activities. See Lynch v. Spilman, 67 Cal.2d
251 (1967). '

Section 2261 of the Civil Code requires a ttrustee to exercise the

judgnent of a ‘prudent investor,’

subject to the specific directions of
any document creating the trust and to the orders of an appropriate
court. The obligations of a trustee are in addition to those imposed

upon directors by Section 5370.
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405/763 § 3561

§ 5561. Indefinite purposes

5561, 1lo bequest, devise, gift, or transfer of property to a non-
profit corporation for a charitable purpose is invalid because of in-~
definiteness or uncertainty as to the purposes or the beneficlaries
thereof, but, to the extent to which such indefiniteness or uncertainty
exists, it shall be resclved by the nonprofit corporation in the manner
which, In its judgment, is most consonant with the purpose of the donor
and most conducive to the public welfare.

Comment. Section 5561 continues the substance of a portion of
former Section 10206(b)}.

This section establishes the principle that charitable gifts shall
not fail because of uncertainty as to the donor's intentions and the
rule that a nonprofit corporation has the authority to resolve any such

amblpuitfes, Charitable purposes are not defined by statute bur are
left to judicial developuent,

405/771 § 5562

§ 5562, Institutional trustee

5562, {(a) Any nonprofit corporation may transfer, by appropriate
action of its board, any or all of its assets, including property held
upon a charitable trust, to an Institutional truétee, which shall be an
entity entitled under Sectlon 1500 of the Financial Code to engage in
the trust business as, trustee and with like investment restrictions.

{(b) Upon such transfer, -the board shall be relieved of all liabil-
ity for the administration of such assets for as long as the assets are
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§ 5562
administered by the Institutional trustee.

{c) The institutiomal trusctee shall pay, at least semlannually, the
net income from the transferred assets, which may include so much of the
realized appreclation of principal as the board determines toc be pru-
dent, to the nonprofit corporation for use and application to the pur-

pose or purpcses for which the assets were received by the corporation.

Comment. Section 5562 is new.

This section continues and expands the authority given to chari-
table corporations by former Section 10204 to delegate management of
investments. See also Civil Code § 2290.5. It 1is derived from and
similar in substance to provisions of the nonprofit corporatiomn laws of
Pennaylvania and ilew York. Pa. Stat. Ann. tit. 15, § 7551 (1972}; d.Y.
Wot-for-Profit Corp. Law § 514 (McKinney 1970).

Subdivision (a) limits the choice of institutional trustee to an
entity qualified under Section 1500 of the Financial Code, which in-
volves approval of the Superintendent of Banks, certain capital and
surplus requirements, and a required deposit with the State Treasurer,

Subdivision (b) exempts the directors from all further liabilicy
for mismanagement of such transferred assets. This protection does not
relieve the directors from their duty to exercise due care in the selec-
tion of the institutional trustee and in the continuation or termination
of the trust. See Sections ____, 1560).

Subdivision (c¢) requires the institutional trustee to pay over
income periodically to the nonprofit corporation, which is consistent
with general policy againat excessive accumulation of income in chari-

table trusts.
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405/772 " 5563

§ 5563. Private foundations

5563. (a) This section applies to a nonprofit corporation during
any period or periods the nonprofit corporation is deemed to be a "pri-
vate foundation" as defined in Section 509 of the Internal Revenue Code
of 1954, and any provision contained in its articles or other governing
instrument inconsistent with thils section or to the contrary thereof
shall be without effect.

(b) A nonprofit corporation described in subdivision (a) shall dis-
tribute its income (and principal, if necessary) for each taxable year
at such time and in such manner .as not to subject 1t to tax under Sec-
tion 4942 of the Internal Revenue Code of 1954.

(c) A nonprofit corporation described in subdivision (a) shall not
do any of the following:

(1) Engage in any act of self~dealing as defined in subdivision (d4)
of Section 4941 of the Internal Revenue Code of 1954,

(2) Retaln any excess business holdings as defined in subdivision
(c) of Section 4943 of the Internal Fevenue Code of 1954,

{3) Make any investments in such manner as to subject it to tax
under Section 4%44 of the Intermal Revenue Code of 1954.

{4) Hake any taxable expenditure as defined in subdivision (d) of
Section 4945 of the Internal Revenue Code of 1954.

Comment. Section 5564 1s the same in substance as former Section
9501.1.
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4057773 € 5564

~

3 5564. Attorney General supervision

5564. (a) A nonprofit corporation which holds property subject to
any charitable trust is subject at all times to examination by the At-
torney General, on behalf of the state, to ascertain the condition of
its affairs and to what extent, if at all, it wmay fail to comply with
trusts which it has assumed or may depart from the general purposes for
which it is formed.

{b) In case of any such failure or departure, the Attorney General
shall institute, in the name of the state, the proceedings necessary to
correct the noncompliance or departure.

Comment. Section 5564 continues the substance of former Section
5505. Cf. former Section 10207 (supervision of charitable corpora-
tions).

The Attorney General has inherent power at common law to superin-

tend the management of all charities. People v. Cogswell, 113 Cal. 129,

136 (1896). Additional procedures for supervision by the Attorney
General are available under the Uniform Supervision of Trustees for
Charitable Purposes Act {Govt. Code §§ 12580-12597},

Interested individuals other than the Attorney General may also
have standing to compel proper utilization of charitable property held
by a nonprofit corporation. See Section 52323 Holt v. Collepe of Osteo-
pathic Physicians & Surgeons, 61 Cal.2d 750 (1964); San Diego etc. Boy
Scouts of America v. City of Escondido, 14 Cal. App.3d 18% (1971); In re
Veterans' Industries, Imnc., 8 Cal., App.3d 902 (1970).

-3]1-



4057774 5 59570

Article 3. Common Trust Pund

§ 5573. istablishment

5570. 1If authorized to do so by its articles or bylaws, a nonprof-
it corporation organized for charitable purposes way establish one or
nore common trust funds for the purpose of furnishing investments to
such corporation and to any other nonprofit corporation or organization
organized for charitable purposes affiliated with it or to any organiza-
tion, society, or corporation holding funds or property for the benefit
of any of the foregoing, whether holding such funds or property as
fiduciary or otherwise.

Compent. Section 5570 continues in substance a portion of former
Section 10250{a), authorizing a nonprofit corporation with charitable
purpoges to create one or more commorn trust funds. The former defini-
tion of organizations which may alsoc invest in the fund has been simpli-

fied to include any affiliated organization with charitable purposes and

any organizations holding funds for such entities.

405/775 § 5571

% 5571. Investment

5571, Notwithstanding the provisions of any general or special law
in any way limiting the right of any corporatioun, organization, or
soclety, described in Section 5570, or the directors thereof, as fiduci-
ary or otherwise, to invest funds held by them, it shall be lawful for

any such corporation, organization, or society, or the directors there-
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of, to invest any or all of their funds or property in shares or inter-
ests of common trust funds established pursuant to this article; pro-
vided that, in the case of funds or property held as fiduciary, such
investment is not pyochibited by the wording of the will, deed, or other
instrument creating such fiduciary relationship.

Comment. Section 5571 continues the provisions of a portion of
former Section 10250(a).

405/777 § 5572

§ 5572, Administracion

5572, The directora or trustees of any common trust fund, orga-
nlzed pursuant to this article, way do all of the following:

(a) Employ such officers or agents as they think best, define their
duties, and fix their compensation.

(b} Appoint as custodian of the trust estate an entity entitled
under Section 1500 of the Financial Code to engage in the trust business.

{c) Employ an investment adviser or advisers, define their duties,
and fix their compensation.

(d) Deposit securities which constitute part or all of the trust
estate in a securities depository, as defined in Section 30004 of the
Financial Code, which 1s licensed under Section 30200 of the Financial
Code or exempted from licensing thereunder by Section 30005 or 30006 of
the Financial Code. The securities may be held by the securities depos-
itory in the wmanner authorized by Section 775 of the Financial Code.
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Comment. Section 5573 is the same in substance as former Section
10250{b). General authority to convey charitable assets tc an institu~

tional trustee is contained in Section 55363.

405/778 5 5573

§ 5573. Dividends

5573. The directors or trustees of any common trust fund estab-
lished pursuant to this article shall pay ratably among the holders of
shares or beneficial certificates then ocutstanding, semiannual dividends
which shall approximately equal, in each fiscal year, the net income of
the trust.

Comment. This section is substantially the same as former Section
10250(c).

405/781 § 5574

§ 5574. Educational institution

5574. "Educational institution,” as used in this article, means
both:

(a) A nonprofit corporation organized under the provisions of Chap-
ter 1 (commencing with Section 29001}, the Education Code, or under this

divislon for the purpose of establishing, conducting, or wmaintaining an
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institution offering courses beyond high school and issuing or confer~
ring a diploma or for the purpose of offering or conducting private
school instruction on the high school or elementary schoof level and any
charirable trust organized for such purpose or purposes.

(b) The University of California, the state colleges, the state
community colleges, and any auxiliary organization, as defined in Sec-
tion 24054.5 of the Education Code, established for the purpose of
recelving gifts, property, and funds to be used for the benefit of a
state college.

Comment. Section 5574 is the same in substance as former Section
10251(a).

405/786 § 5575

5 5575. ilembership in nonprofit corporation for maintepance of common
trust fund

5575, It shall be lawful for any educational institutlon to become
a member of a nonprofit corporation incorporated under the laws of any
state for the purpose of maintaining a common trust fund or similar com-
mon fund in which nonprofit organizations may commingle their funds and
property for investment and to invest any and all of its funds, whenever
and however acquired, in such common fund or funds; provided, that, in
the case of funds or property held as fiduciary, such investment is not
prohibited by the wording of the will, deed or other instrument creating

such fiduciary relationship.

Comment., Section 5575 is the same as former Sectiomn 1025i(b).
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405/7938 5 5576

§ 5576. Distributions to educational institution

5576, An educatiomal institution electing to invest in a common
fund or funds under the provisions.of this article may do the following:

{(a) Elect to receive distributions from each such fund In an amount
not to exceed for each fiscal year the greater of the income, as defined
in Section 730.03 of the Civil Code, accrued on its interest in such
fund or 10 percemt of the value of its interest in such fund as of the
last day of its next preceding fiscal year.

(b) Expend such distribution or distributions for any lawful pur-
pose notwithatanding the provisions of any general or speclal law char-
acterizing such distribution, or any part thereof, as principal or
income; provided, that, in the case of funds or property Invested as
fiduciary, such expenditure is not prohibited by the wording of the
willl, deed, or other instrument creating such fiduciary relationship.

No such prohibition of expenditure shall be deemed to exist solely
because a will, deed, or other such instruwent, whether executed or in
effect before or after the effective date of this section, directs or
authorizes the use of only the "income,” or "iInterest,” or "dividends,"

ir

or "rents, issues, or profits,” or contains words of similar import.

Comment. Section 5576 is the same in substance as former Section
10251¢c).
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405/804 3 5577

5 5577, Application of Corporate Securities Law

5577. The provisions of the Corporate Securities Law do not apply
to the creation, administration, or teruination of common trust funds

creatad under this article, or to participation therein.

Comment. Section 5577 is the same in substance as former Sections
10250(d) and 10251(d}.
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APPENDIX

Corporationg Code § 9301 (repealed)

9301, The authorized number and qualifications of members of the
corporation, the different classes of membership, if any, the property,
voting, and other rights and privileges of members, and their 1liability
to dues or assessments and the method of collection thereof, shall be
set forth either in the articles or in the by-laws, which shall not,
however, provide for the issuance of wore than one membership to any
member .

If the voting, property or other rights or interests, or any of
them, be unequal, the articles or by~laws shall set forth the rule or
rules by which the respective voting, property or other rights or in-
terests of each member or class of members are fixed and determined.

The articles or by-laws may authorize dues or assessments or both
to be levied upon all members or classes of membership alike, or in
different amounts or proportions or upon a different basis upon dif-
ferent members or classes of membership and may exempt some members or
classes of membership from either dues Er assessments, or hoth.

The articles or by-laws may fix the amount and method of collection
of dues or assessments or both, or may authorize the board of directors
to fix the amount thereof from time to time, and make them payable at
such times or intervals, and upcen such notice, and by such methods as
the directors may prescribe. Dues or assessments or both may be made
enforceable by action or by the sale or forfeiture of membership, or

both, upon reasonable notice.
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Comment. The first two sentences of former Section 9301 are con-
tinued in Section 5261 with the excepticn of the proviso relating to
more than one wnembership, which is superseded by Section 5400. The

third and fourth sentences are continued in Section 5500.

045/185 ' Corp. Code § 9501.1

Corporations Code § 9501.1 (repealed)

2501.1. LEvery nonprofit corporation, during any period or periods
such corporation is deemed to be a "private foundation'" as defined in
Saction 509 of the Internal Revenue Code of 1954 as amended by Section
101 of the Tax Reform Act of 1969 (all references in this section to the
Internal Revenue Code shall refer to such code as amended by such act),
shall distribute its iacome for each taxzable year (and principal, if
necessary) at such time and in such manner as not to subject such cor-
poration to tax under Section 4942 of such code {(as modified by para-
graph (3) of subsection (1) of Section 101 of the Tax Reform Act of
1969), and such corporation shall not engage in any act of self-dealing
as defined in subsection (d) of Sectlon 4941 of such code {(as modified
by paragraph (2) of subsection (1) of Section 101 of the Tax Reform Act
of 1969), retain any excess business holdings as defined in subsection
{c) of Section 4943 of such code, make any investments in such manner as
te subject such corporation to tax under Section 4944 of such code, or

make any taxable expenditure as defined in subsection (d} of Section
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4945 of such code {as quified by paragraph (5) of subsection (1) of
Section 101 of the Tax Reform Act of 1969).

This section shall apply te any such corporation and any provision
contained in its articles of incorporation or other governing instrument
inconsistent with this section or to the contrary thereof shall be with-

out effect.

Comment, Former Section 9501,1 18 coantinued in Section 5563.

0457186 Corp. Code § 9505

Corporations Code § 93505 (repsaled)
9505, A nonprofit corporatica which holds property subject to any

public or chaxitable trust is subject at all times to examination by the
Attorney General, on bghalf of the State, to ascertain the condition of
its affairs and to what extent, if at all, it may fail to comply with
trusts which it has assumed or may depart from the genaral purposes for
which it 18 formed, In case af any such failure or departurs the Attox=
ney General shall inetitute, in the name of the State, the proceedings

necessary to correct the noncompliance or departure.

Comment, Former Saction 9505 18 continued in Section 5564,
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Corporations Code § 10250 (repealed)

10250. (a) Any corporation organized under the provisions of or
for the purposes set forth in Part 2 (commencing with Section 10000) or
Part 3 (commencing with Section 10200} of this division may, 1f author-
ized so to do by its articles of incorporation, establish one or more
common trust funds for the purpose of furnishing investments to such
corporation or to any church, parish, congregation, socilety, chapel,
mission, religious, beneficial, charitable or educational institution
affiliated with it, or to any organizatiom, society or corporation
holding funds or property for the benefit of any of the foregoing, or
holding funde for the purpose of supporting a bishop, priest, religious
pastor, or teacher or any building or buildings used by or owned by any
of the foregoing, whether holding such funds or property as fiduclary or
otherwise, Hotwithstanding the provisions of any general or special law
in any way limiting the right of any of the foregoing or the ocfficers or
directors thereof, as fiduciary or otherwise, to invest funds held by
them, it shall be lawful for any of the foregoing to invest any or all
of their funds or property in shares or interests of such comwon trust
fund or trust funds; provided, that, in the case of funds or property
held as fiduciary, such fnvestment is not prohibited by the wording of
the will, deed or other instrument creating such fiduciary relationship.

{b) The directors or trustees of any such common trust fund, or
trust funds, so organized, may employ such officers or agents as they
think best, define their duties, and fix their compensation. They may
also appoint a trust company or bank as custodian of the trust eatate

and may employ an investment adviser or advisers, define their duties,
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and fix their compensation. Securities which constitute part or all of
the trust estate may be deposited in a securities depository, as defined
in Section 30004 of the Financial Code, which is licensed under Section
30200 of the Financial Code or exempted from licensing thereunder by
Section 30005 or 30006 of the Financial Code, and such securities may be
held by such securitles depository In the wanner authorized by Section
775 of the Financial Code.

{c) The directors or trustees of any such common trust fund, or
trust funds, shall pay ratably among the holders of shares or beneficial
certificates then outstanding, semlannual dividends which shall approxi-
mately equal, in each fiscal year, the net income of the trust, or
trusts.

{d) The provisions of the Corporate Securities Law shall not apply
to the creation, administration, or termination of common trust funds
created hereunder, nor to participation therein.

Comment., The first sentence of subdivision (a) of former Section
10250 is continued in Section 5570. The second sentence is continued in
Section 5571. Subdivision (b} is continued in Section 5572. Subdivi~

sion {c) 1s continued in Section 55373. Subdivision (d} 1s continued in
Section 5577.
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Corporations Code § 10251 (repealed)

10251. (a) "“Educational institution,” as used in this section,
means any nonprofit corporation organized under the provisions of Chap-
ter 1 {(commencing with Section 29001), Division 21, of the Education
Code or under the pro#isions of Part 1 (commencing with Section 9000) or
Part 3 {commencing with Section 10200} of this division for the purpose
of establishing, conducting or maintaining an institution offering
courses beyond high school and issuing or conferring a diploma or for
the purpose of offering or conducting private school instructiom on the
high school or elementary school level and any charitable trust organ-

ized for such purpose or purposes. "Educational institution," as used
in this section, also means the Unlversity of California, the state
colleges, the state community colleges and any auxiliary organilzation,
a8 defined in Section 24054.5 of the Education Code, established for the
purpose of receiving gifts, property and funds to be used for the bene-
fit of a state college.

{b) It shall be lawful for any educational institution to become a
member of a nonprofit corporation incorporated under the laws of any
state for the purpose of maintaining a common trust fund or similar
common fund in which nonprofit organizations may commingle their funds
and property for 1luvestment and to invest any and all of its funds,
whenever and however acquired, in such common fund or funds; provided,
that, in the case of funds or property held as fiduciary, such invest-

ment is not prohibited by the wording of the will, deed or other instru-

ment creating such fiduciary relationship.
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{c} An educational institution electing to invest in a common fund
or funds under the provisions of this section may elect to receive dis-
tributions from each such fund in an amount not to exceed for each
fiscal year the greater of the income, as defined in Section 730.03 of
the Civil Code, accrued on its Interest iIn such fund or 10 percent of
the value of its interest in such fund as of the last day of its next
preceding fiscal year. The educational institution may expend such
distribution or distributions for any lawful purpose notwithstanding the
provisions of any general or special law characterlizing such distribuy-
tion, or any part thereof, as principal or income; provided, that, in
the case of funds or property invested as fiduclary, such expenditure is
not prohibited by the wording of the will, deed or other instrument
creating such fiduclary relationship. No such prohibition of expendi-
ture shall be deemed to exist solely because a will, deed or other such
Instrument, whether executed or in effect before or after the effective
date of this section, directs or authorizes the use of only the "in-
come,” or "Interest," or "dividends" or "rents, issues or profits,” or
contains words of similar import.

(d} The provisions of the Corporate Securities Law of 1968 shall
not apply to the creation, administration or termination of common trust
funds authorized under this section, or to participation therein.

Comment. Subdivision {a) of former Section 10251 is continued in
Section 5374. Subdivision (b) is continued in Section 5575. Subdivi-

sion {c) is continued in Section 5576. Subdivision {d) is continued in
Section 5577.
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