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:',,, j,·~t' Study 77 .100 - Nonprofit Corporat:Lmtll (Sales of Assets) 

Atta~hed to this wemoraadum is a .taff draft of Chapter 10 (Sal€s 

'If Aasets) of the Dewllonprofit CorporetioDLaw. This chapter is a

,l.a!'ted frOlll the corr •• poMiq chapt.r (Chapter 10) of the new GeDenl 

Corporat1oD Law. 
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given and. in the case of a .,ec:1al .etins. notice of "the gen.ral 

nature of the businese to b. trauacted" must be giv~. Corp. Code 

§ 601. If approval is obtained by writteD consent which 1& "less than 

alUitl1.moua," prOlllpt notice after the fact must be given to nonconsentlng 

shareholders who have not been solicited :Ln writing. Corp. Code ~ 603(b). 
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.changes l-Ia"e to Old General Corporation Law 

Chapter 10 of the new General Corporation Law «as derived from old 

Sections 3900-3904. The provision that no shareholder approval is 

necessary when the sale is "in the usual and regular course" of business 

is new to the atatute but is s codification of a judicially-developed 

exception. See Jeppi ~ Brockman Holdin8 Co., 34 Cal,2d II, 206 P.2d 

847 (1949), 9 A.L.R.2d 1297 (1950). Thia codification waa recommended 

by the Law Revision C~sion in 1959. See 2 eal. k. Revil10n Co_'n 

Reporta at G-7 (1959). This parmits corporations whose very purpose is 

to sell its asaets (e.I., a corporation organized to buy and sell real 

property) to candact aucb eales in the discretion of management ~ at 

G-6) and allows other sal .. in the usual and regular course of businesa, 

aucb as e aale of major .. aeta in connection with modernization of 

capital asaeU. Report .!!!. the Ma_U Select Ccx.1tue ,S!. £l!!. 1levi81on 

.!!!.!!!.!. Co£POUti9D! ~ 91 (l!m). 

Also n_ is a prcwielO1l aUlJllling the board to abandon tbe proposed 

traaaaction without further approval by the shareholders (aubject to 

contract righU of third partl .. >. See!!!:.. See also Corp. Code § 1105 

(board .. y abaadon a _pi' v1thout further approval by the shareholders). 

Elqtrualy _ludeel froll Chapter 10 are reorgauizations under Chap

teli 12. See Corp. Code I 1001(a). t1Qdar Chapter 12, bIJIIIaver. board and 

shareholder approval of a recreant.aUon are usually required. See 

Corp. Code f 1201. 

Chapter 10..tea t.o changes in the requir.-ent of notice to share

holders. First. UDder prior law, 1£ the trallllaction w .. to be conl1d

ered at an amallal or spec1al i_tins, notice had to be giv~ of "the 

general nature of the bUllinesa" to be trSllllacted. Corp. Code §I 2201 

(annual meeting). 2207 (special meeting). Under the new law, written 

notice of any amallal or special meeting 1II1Ist be give~ whenever any 

shareholder action may be taken, but notice of "the general nature of 

the business to be transacted" need be given only for It special _eting. 

See Corp. Code § 601. The absence of such a requirement for an annual 

meeting Is a change from prior law. 

Second, under prior law, where approval was by written consent, DO 

notice to nonconaenting shareholders was required. 2 Cal. ~ Revision 

Common Reports at G-14 (1959). Such notice had been required prior to 
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1933 but, in 1933, was d'_lcted by the; Le;gislat;llc.. Ll. T,,,, La., ~evi

sion Commission studied the matter and, in 195~, reeonnnended that this 

notice requirement not be restored. Id. at C-S. The Commission ob

served that: 

{tlhe self-interest of the '""jority and their fiduciary duty to the 
minority provide reasonably adequate protection for the interests 
of the latter. l·ioreover, a requirement that all shareholders be 
given formal notice night in some caaee seriously handicap a cor
poration in effecting such a tranB3ction because of the delay or 
publicity involved. 

Although prior notice 111 not required under the new law where approval 

is by written cousent, prompt nrtice after the fact must now be given to 

nonconsenting shareholders unless the CCDaent of all shareholders has 

been solicited in ~Liting. Corp. Code 5 603. Section 603, therefore, 

does whet the Commission recommended against and, in effect, restores 

pre-1933 law. 

Discussion of Individual Sections in Staff Draft 

§ 6000. HYpothecation of assets to secure corporate obligation 

Section 6000, the same in substsnce ss Section 1000 of the General 

Corporstion Law, all.,.."s the board of directors to authorize a "mortgage, 

deed of trust, pledg ... or other hypothccation" of all or part of the cor

porate assets' as security fer any obligation without approval of the 

members unleas the articl~1I require such apl'roval. The policy underly

ing thill section is discussed in n. Ballantine & G. Sterling, California 

Corporaticn ~ 5 311, a~ 552 {4t:, ed. 1975)[here1n-:tfter cited 311 

kllantinel, as follows: 

There was some di~cussion by the Corporation Committee prior 
to 1931 as to whether a mortgage or deed of trust of all or sub
stantially all of the assets of a corporation should require the 
vote or ~onDent of t~~ sh2rehold~-s. It was felt that the incur
riug of indtobtec .. ess, "lJether secured 01: unsecured, is properly tha 
responsibility of the management rsther than the shareholders, and 
therefore it 1s provided that no vote or consent of shareholders is 
necessary to authorize a mortgage or deed of trust to secure bonda 
or other obligations, unless the articles otherwise provide. 

~ 6001. Sale o~Eqfer of all or substantially all of assete; ap
proval of ~mbera 

Section 6001 is the same in substance as subdivision (a) of Section 

1001. The requirement of shareholder or member approval of a sale of 
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all the ast<'ts l;'3Y nat be dispenseu wi Ll in t~le artie} 25 although ap-

pcoval by an extraordinary majority may be required. ~(.e Corp. Code 

~ 204(a)(5); ballantine, supra I 312, at 554. When ~,e transaction 

lacks the requisite authorization, its validity may be attacked by 

shareholders or members of the selling corporation; the cases are in 

conflict, however, as to whether its validity may be attacked by cred

itors. Ballantine, supra § 312, at 555-556. 

The sale of asaets procedure is frequently used in lieu of consol

idation to avoid the need to obtain consent of the shareholders of the 

acquiring corporation. Ballantine, supra; 312, at 552 n.S. If the 

corporation is in the process of winding up and dissolution, the statu

tory prOVisions for winding up and dissolution apply instead of Chapter 

10, and the board may sell or dispose of all the aaaeta without apecific 

approval of the sbareboldera or lllelDbera. See In !!. }Jayellen Apartments, 

Inc., 134 Cal. App.2d 298, 307, 285 P.2d 943, ___ (1955); Corp. Code 

§ 2001 (g) (in winding up, board may diapose of all assets without comply

ing witb Chapter 10). 

i 6002. Abandonment of proposed transaction 

Section 6002 is the a ... in aubstance as Section 1001(b) which was 

added to the new General Corporation Law to "provide flexibility.·' 

Report of ~ As...,ly Select COIIDittee ~ 1!!!. Revision of the Corpora

tions Code 91 (1975). A similar provieion allows abandonment of a 

merger without further sharebolder action. See Corp. Code ~ 1105. 

§ 6003. Terms and conditions of. and consideration for. the transaction 

The first sentence of Section 6003 is the same in substance as the 

first sentence of Section lOOl(c). The second sentence of Section 6003 

is similar to the second sentence of Section 1001(c) except that express 

authorization is added to allow me~ership6 of the purchasing corpors

tion or other nonprofit corporation to serve as consideration for the 

transaction. 

Under the General Corporation Law, if the acquiring corporation 

gives its equity securities as all or part of the consideration for all 

or substantially all of the assets of the selling corporation, the 

transaction is a "sale-of-assets reorganization" (Corp. Code § 181(c». 
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r.ni0!\ 1,1. rr.~qujred (COlp. [ode 

§ 60i)4. Cert_ificate of resol1ltion and approval ~ eff~i~_~_eVl~~!:££~ 

Section 6004 is the same in substance as Section 1002. 

1lespec tfully submitted. 

Robert J. iiurphy II I 
Legal Counsel 
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CHAPTeR 10. SALES OF ASSETS 

§ 6000. .'Ypothecation of assets to secure corporat" obligatio!! 

5000. (a) Tne board may approve any mortgage, deed of trust, 

;>ledge or other hypothecation of all or any part of the corporation's 

property, real or personal, for the purpose of securing the payment or 

performance of any contract or obligation. 

(b) Unless the articles otherwise provide, no approval of the mem-

bers shall be neceasary for such action. 

Comment. Section 6000 is the same in subatance as 3ection '000 

(General Corporation Law). 

:~ote. The language "approval of the members" as used in subdivi
sion (b) should be retx.mined after sections comparable to Sections 152 
and IS') have been drafted. 

392/924 ~ 6001 

§ 6001. Sale or transfer of all or aubatantially all of assets; ap
proval of ...oare 

6001. (a) A nonprofit corporation may sell, lease, convey, ex-

change, tranefer, or otherwiae dispose of all or substantially all of 

its property and assets when the principal terms are approved by the 

board and, unless the transaction is in the usual and regular course of 

its activities, approved by members holding a majority of the voting 

power, either before or after approval by the board and before or after 

the transaction. 
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Ji(0Vlt;1~ns of Cha0ter 12 and not this secl1~~n. 

Com"'~ Section 6001 is the same in substance as sub6ivision (a) 

of Section 1001 (General Corporation Law). The term "activities' is 

used in lieu of the term "business" of Section 1001 as being !:lore appro

priate to a nonprofit corporation. The phrase approved by members 

holding a majority of the voting power" is used in lieu of the phrase 

"'approved by the outstanding shares" of Section 1001. 

999/551 " 6002 

~ 6002. Abandonment of proposed transaction 

6002. l;otwithstanding approval by the members holding a majority 

of the voting pO\ler, the board may abandon the proposed transaction 

without further action by the members, subject to the contractual 

rights, if any, of third parties. 

Comment. Section 6002 1s the same in substance as subdivision (b) 

of Section 1001 (General Corporation Law). 

968/991 5 6003 

• 6003. Terms and conditions of, and consideration for, the transaction 

6003. TIle ssle, lease, conveyance, exchange, transfer, or other 

disposition authorized by Section 6001 may be made upon such terms and 
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t~;)rHL~i. -j.)", ~ and for sue]: consider-al j on as thE" ucurci may d!.:.!er.t in the best 

intcrcsrs of the nonk'rofit corp:Jration. The consideration ray be r.lOney, 

property. securities, or uemberships of any other business or nonprofit 

~0rporation, domestic or foreign, or any of them. 

Comment. Section 6003 is the same in substance as subdivision (c) 

of Section 1001 (General Corporation Law) except that express authoriza

tion is given in Section 6003 for memberships in another nonprofit cor

poration to suffice as consideration for the transaction. 

ilote. The second sentence of Section 6003 should be reexamined 
when provisions heve been drafted for "sa1e-of-assets" reorganizations. 
See Corp. Code »1 IBl(c), 1200(c). 

968/992 § 6004 

§ b004. Certificate of resolution and approval; effect as eVidence 

6004. (a) Any deed or instrument conveying or otherwise traosfer-

ring any assets of s nonprofit corporation may have annexed to it the 

certificate of the secretary or an assistant secretary of the nonprofit 

corporation, setting forth that the transaction has been validly ap-

proved by the board and stating either of the following: 

(1) That the property described in said deed or instrument is less 

than substantially all of the assets of the nonprofit corporation or 

that the transfer is in the usual and regular course of the activities 

of the nonprofit corporation, if such be the case. 

(2) If such property constitutes all or substantially all of the 

assets of the nonprofit corporation and the transfer is not in the usual 
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': i S .Ie;' c',nificate is prima facie evidenoe of th" ~."L;t,·nc" 0' 

~;ie t<Jets authorizing such conveyar.::c or other transfer· of tLe a:SStts 

.~nd is r:nnclusive evidence thereof in favor of allY innocerlt purchaser Or' 

::"roment:.. Section 6004 is the same io substance as Sectioll l002 

(General Corporation Law). 
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