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Subject: Study 77.150, 77.160, 77.170 - Nonprofit Corporations (Records

and Peports; Rights of Inspection; Service of Process)

This memorandum and the attached draft of statutory provisions re-
lates to three related areas of nonprofit corporation law. The compa-
rable provisions of the business corporations law are:

Chapter 15. Records and Reports
Chapter 16, Rights of Inspection

Chapter 17. Service of Process

Hany provisfions 1in the portion of the new statute relating to foreign
nonprofit corporations also will be related to the subject matter of
this memorandum, but the subject of foreign nonprofit corporations will
be considered later in a separate memorandum,

Attached to this memorandum is a draft of statutory provisions
relating to the three chapters listed above {(green pages). Following
the draft of the three chapters, wvariocus additional and conforming pro-
visions are set out (yellow pages). The material is arranged in this
order because the staff recommends that we consider the material on the
green pages first, We have not duplicated the comparable provisions of
the business corporations law, We have sent you a copy of Chapter 182
of the Statutes of 1975 (the new business corporations law)}; you should
refer to that chapter for the text of the new business corporations law.
You will find references in the Comments to the propesed sections of the
nonprofit corporation law to the comparable provisions of the new busi-
ness corporations law.

The provisions included in the attached draft statute are important
ones. The requirements concerning books and records, annual reports,
filing an annual informational statement with the Secretary of State,
right of inspection of books and records, procedures for cobtaining mem-
bership lists, designation of agent for process, and others are needed,
the staff believes, to protect members of nonprofit corporations. It
shouléd be kept in mind that there are many types of nonprofit corpora-
tions, and members may have substantial property rights in theilr mem-
berships that require protection.

The following is a section-by-section discussion of the draft of

the attached statutory provisions.
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GRLEN PAGES

§ 651G. Books and records

As the Comment Indicates, this section 1s based on Section 1500,

The "membership book'' requirement. The existing neonprofit corpo-

ration law requires a “membership book." Section 9606 provides:

9606. Every nonprofit corvoration shall keep a membership
book containing the name and address of each member, Termination
of any member shall be recorded in the book, together with the date
on which the membership ceased.

This provision apparently contemplates a book in which entries will be
entered by hand. In corder that a person can examine the book and ascer-~
tain the current members, it 1s necessary to provide in the statute that
the date of ternination of memberships be entered in the book. The
concept of a membership book is an obsolete one in modern times when
data processing equipment can be used to store and reproduce membership
lists. Accordingly, the staff has not continued the concept of the
membership book in Section 65310, Instead, we have adopted the provision
of the business corporations law that the books and records (other than
minutes) may be kept in written form or in any other form capable of
being converted into written form. See subdivision (b) of Section 6510.
Hothing in the proposed staff section will prevent a nonprofit corpora-
tion from continuing to lkeep a membership book if it so desires.
However, In order tc comply with other provisions, it will be necessary
that the membership records (whether kept in a membership book or other=
wise) be 1n a form which will permit determination of current membetrs.

Record of date member became holder of record. This requirement 1is

set out in proposed Section 6510 because it is found In the New York
provision. The comparable provision of the new business corporaticns
lav—-Section 1500(a)~-does not require this information to be included
in the record of shareholders., Lo such requirement is found in the
applicable provision of the existing nonprofit corporation law-—-Section
9606=-set out above. The staff recommends deletion of the provisieon.

Record of terminated memberships. The staff recommends that the

second sentence of paragraph (3) of subdivision {a) of proposed Section
6510 be omitted. The only use such a provision might have would be in

connection with distribution of assets upon dissolution. One provision



in another state has been found that gives a member whose membership was
involuntarily terminated within five years of dissolution certain rights
to share in the distribution of the assets. If such a provision were
adopted, there would be a need to require a record of terminated member-
ships; absent such a provision, the staff sees no need for such a statu-
torily lmposed recordkeeping reguirement for terminated memberships. A
former provision-~found in Section 3002--which required retention of a
record of the number and date of cancellation of each share certificate
surrendered for cancellation was not continued in the new business
corporations law,

Classes of members. Since a nonprofit corporation may have various

classes of members, proposed Section 6510 requires that a2 record of the
class of membership held be kept. This may be significant in determin-

ing voting rights aad other matters.

§ 6511, Information to assessor

This section is the same as Section 1506 of the husiness corpora-
tions law. Section 1506 contlnues the substance of former Section
3001.1, which apparently applied to nonprofit corporations. Since some
property of some nonprofit corporations will be subject to local assess-

ment, the staff recommends that the section be included,

§ 6512, Liability for false reports, records, or entries

This section is the same 1n substance as Section 1507 except for
changes made to reflect the fact that a nonprefit corporation does not
issue shares of stock. The language of subdivision (a) of Section 1507
has been revised as indicated below:

(a) Make, issue, deliver , or publish any prespeetws; report,
circular, certificate, financial statement, balance sheet, public
notice , or document respecting the nonprefit corporation or its
shares memberships , assets, liabilities, capital, dividendssy
businessy earmings activities, revenues, recelpts, or accounts ,
which is false in any material respect, knowing it to be false, or
participate in the making, issuance, delivery , or publication
thereof with knowledge that the same is false in a material respect.

Section 1507 continues the substance of former Section 3018, which ap-

parently applied to nonprofit corporations.



§ 6520. Annual report required unless waived in bvlaus

Section 0520 reguires an annual report unless this requirement is
expressly waived in the bylaws. Under existing law (Section 9402), a
nonprofit corporation may provide in the bylaws for the making of annual
reports and financial statewents to members, but this is not a mandatory
requirement. Section 6532{i adopts the policy reflected in Section 1301
of the business corporatioms law, which continued a requirement found in
former Section 3006. lowever, the annual report requirement can be
dispensed with in the bylaws of any nonprofit corporation, whereas the
business corporations law requirement can be dispensed with only for
small business corporatlons (those with less than 100 holders of recoxd
of its shares).

The iew York Wot-for-Profit Corporation Law requires an annual
report and makes no provision for waiver of this requirement in the
bylaws.

The business corporations law (Section 1501) requires that the
annual report be sent to the shareholders., Section 6502 follows the Hew
York scheme which provides that the annual report shall be presented at
the annual neeting of members and a copy filed in the records of the
corporation and either a copy or abstract thereof entered in the min=-
utes, This scheme 1s recommended because it avoids the expense of
reproducing and mailing a2 copy to each member. iHowever, it should be
noted that, unless the requirement of an annual report is waived in the
bylaws, a member is entitled by Section 6523 to receive by mall a copy
of the annual report upon his written request for one. The staff be-
lieves that this is a flexible and practical scheme that can be adapted
by an appropriate bylaw for use by both swall and large nonprofit cor-
porations.

When this matter was previously discussed by the Commission, it was
suggested that the nonprofit corporation should not be required to
prepare two reports-~pne for the Attorney General under the Uniform
Supervision of Trustees for Charitable Purposes Act and one under the
general nonprofit corporation statute. Subdivision (b) is designed to
implement this decision. It should be noted that a particular corpora-
tion may hold a small amount of its assets on trust but the vast major-

ity of its property and its revenue and disbursements may be unrestricted
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to trust purposes. Accordingly, the mere fact that the corporation

ugdkes a report to the Attorney General does not necessarily mean that

the information required in the amuuwal report is otherwise available to

the members. The staff believes that subdivisicn (b) should be deleted.

If the report prepared for the Attorney General contains all the information
required by Sections 6521 and 0522, the same report can be used as the
annual report under Section 6320, and no provislon is needed to so

provide. Accordingly, we believe that subdivision (b) 1s upnecessary.

We recommend that, if the subdivision is deleted, the Comment contain a
statement that nothing in this article relieves a nonprofit corporation
from the requircments of the Uniform Supervision of Trustees for Charitable

Parposes fAct.

§ 6521, Annual report; financial and membership information: place
where records kept

Section 6521 is substantially the same as Section 519 of the ilew
York statute {attached as ¥Exhibit I). The Pennsylvania Corporation Not-
for=profit Code, Section 7555, 1s the same in substance as the Mew York
provision. Subdivision (a)(6) is added in accordance with a previously
made Commission decision that thils information should be included in
some annual repert or statement. Jdote that Section E524(e)(l) permits a
member to obtain the same Information upon writtem request. We included
the requirement in the annual report because a comparable requirement 1is
included in subdivision (a){5) for the address where the current member-
ship list is kept.

The information included in Section 6521 is a minimum, and the
staff does not recommend that any additional information be required.

The listing of information in paragraphs (1), (2}, (3), and (4)
{qualified by the introductory language ''in appropriate detail") is the
substantial equivalent of the information required in Section 1501
except that Section 1501 appears to contemplate a profit-making enter-
prise and does not contain the 'in appropriate detail” language. The
language used in Section 6321, or the other hand, adopts the Jew York
language which appears more appropriate for a nonprofit corporatiom.

The status of the membership--paragraph (5) of subdivision (a)-—appears



to be important information in the case of a nonprofit corporation, and
the staff recommends that this information be required.

If an issue arises as to whether sufficient detall is provided in
the annual report, Section 6525 provides a procedural method of resolv-

ing the issue.

§ 0522. Additional required information in annual report

This section is reserved for later consideration when the matter of
conflict of interest, indemnification of directors and officers, and

related matters are considered.

§ 6523. Providing mewber with copy of annual report

This requirement is a reasonable one, especially when the require-~
ments of Section 6524 are considered. e do not believe that provision
should be made for charging for a copy of the report. The report re-
quired by Section 06520 can be a fairly concise report, similar to the

annual report of a business corporation.

3 6524. itlember's right to obtain information

The staff believes that nmembers of nonprofit corporations should
have available the same basic methods of obtaining fiscal information
that members of business corporations are given by Section 1501. A
member of a country club, labor union, nonprofit housing corporation,
and the like may have concern that the operation in not beilng properly
conducted. Section 6524 provides the means to obtain necessary informa-
tion if five percent or more of the members share this belief, The fact
that this protection and procedure is provided does not mean that it
will necessarily often be used. In fact, the avallability of the pro-
cedure will encourage the nonprofit corporation veluntarily to prepare
and submit amnnual reports to the annual meeting of members. If the
Commission has concern about including this section, the staff suggests
that it be included and comments solicited om it. Otherwise, 1t will be
difficult to determine the benefits and detriments that would be likely
to result from the enactment of such a provision.

The provision is adapted from provisions of Section 1501 and 1s the

same in substance as the comparable provisions of the business corpora-
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tions law. Some changes have been made to conform to the different
requirements concerning the content of the annual report.

Section 0524 will make an important chaunge in prier law. The pro-
vision from which Section 1501 was drawn-~Section 30ll--contained an
express statement that the section did not apply to neonprofit corpora-
tions., UWe will note this change in existing law in the Comment to Sec~

tion 6524 if the section 1s approved.

% 0525, Judiclal enforcement

This section is the same in substance as the comparable provision
of the business corporations law, It 1s essential to the statutory

scheme.

§ 6526, Applicatiomn of article

This provision, the same in substance as the comparable provision
of the business corporations law, is necessary to make clear the scope

of the application of the article.

§ 6531. Statement identifving officers, principal office, and prin-
cipal activity

Section 6531 is the same in substance as subdivision (a2} of Sectiom
1592, Section 1502 expanded the information required to be included in
the annual statement to provide the public with appropriate and rela-~
tively current information. Subdivision (f) is comparable to paragraph
(6) of subdivision (a) of Section 1502, The staff believes that this is
a useful provision. Are the examples good ones? Compare the examples
given in Section 1502. Section 1502 replaces former Section 3301 (Ex~
hibit II).

Section 6531 adopts the annual filing scheme provided by Section
1502, That section continues the anouwal filing scheme formerly appli-~
cable to business corporations but not applicable to nonprofit corpora-
tions. uonprofit corporations werc subject to the requirement that they
file & statement similar to that required by Sectiom 1502, but a special
provision was included in former Section 330l: "In the case of a non-
profit corporation the statement shall be filed every time there is any

change of officers and every fifth vear in accordance with regulations
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of the Secretary of State rathier than every year.” Accordingly, assum~
ing complliance with this requirement, the following changes could take
place without a new statement being required: The number of directors
could change, the addresses of the directors could change (although
directors are not listed as "officars” under Sectionm 3301; if they are
to be considered ‘officers, a new statement would need to be filed if
new directors are elected), the address of the chief executive officer
or other officers could change, the address of the office of the corpo-
ration could change. Accordingly, the information in the office of the
Secretary of State with respect to many nonprofit corporations probably
will not be accurate in many respects. ‘loreover, it is not unlikely
that many nonprofit corporations will overlook the requirement that a
new statement be filed every time there 1s any change of officers so
even thils information will not necessarily be accurate. The annual
fi1ling system, on the other hand, eliminates the need to file a new
statement each time there is a change in officers and instead substi-
tutes a systematic method of keeping the records in the office of the
Secretary of State accurate. The Secretary of State sends out a form
for compliance each year in time to permit its completion and filing by
the nonprofit corporation before the end of the filing period. It
should be noted in connection with the filing requirement that existing
Section 3301 provides that the statement shall be filed without fee if
the corporation is a nonprofit corporation.

The ifodel Honprofilt Corporation Act requires the filing of an
annual report with the Secretary of State which contains information
comparable to proposed Section 6531. 8See Sections 81 and 82 of the
idodel Act (Exhibit III).

§ 6532. Designation of agent for service

Bection 6532 is the same in substance as Section 1502(b). A sig-
nificant change made in the new business corporations law is that the
designation of an agent for gservice of process is now mandatory. For~-
merly, such a desipgnation was permissive. The proposed sectlon makes
designation of an agent for service by a nonprofit corporation manda-
tory. In this connection, it should be noted that Sections & and 10 of

the liedel donprofit Corporation 4ct require that a nonprofit corporation



designate an agent for service of process. The Illinois General ot for
Profit Corporation fAct {Section 10} includes a similar requirement.
Designation of an agent for service of process is permissive in ilew
York. See Wew York .iot-for-Profit Corporation Law & 305,

Since the proposed section permits designation of a natural person
as an agent for gervice of process, the requirement that an agent for
service be designated does not appear to be unduly burdensome. This is
especially true if the annual statement of the nonprofit corporation is
to be filed annually as is propesed in proposed Section 6531,

The apparent reason that the desigmatlon of an agent for service of
process was made mandatory in the new business corporations law is that
the "principal office” of the corporation, which may change from time to
time, is no longer required to be specified in the articles. Instead,
the name and address of the initlal agent in this state for service is
specified in the articles, and this designation is superseded by the

designation made in the annual statenent.

5 6538. Providing public with coples of statements

The new buslness corporations law does not contain a provision
comparable to subdivision (a) of Section 6538, However, the former sec-~
tion, Section 3301, did contain the substance of this provision. Tae
staff believes that the subdivision is useful in giving notice that the
statements may be obtained and necessary to provide the fee. Accord-

ingly, we recommend the subdivision for approval.

5 6534. ilo fee required

A fee of 55 is imposed for filing a statement by a stock corpora-
tion. o fee 1is Imposed for filing a statement by a nonstock corpora-
tion or by a nonprofit corporation. This means, for example, that an
organization such as the California State Automobille Association pays no
fea for filing the statement. Jote that the statement permits (and as
proposed will require) the designation of an agent for service of proc-
ess. 1f the organization~~such as a labor union--1is unincorporated, it
must pay a fee of $15 to designate an agent for service of process. See
Govt. Code 3 12185. The staff is unable to see any reason why the

taxpayers generally should subsidize nonprofit corporaticns in the cost



of aduinistering the filing requirement. The cost will become more sig-
nificant to the Secretary of State i1f the proposed annual filing with

the sending of renewal forms by the Secretary of State is adopted. For
these reasons, the staff recommends that a fee of $5 be provided for the

filing of the annual statement.

§ 6540, Procedure upon failure to file statement

The business corporations law section--Section 2204--from which
Section 6340 is taken had no counterpart in former law, lLowever, the

provision is a very desirable one.

Chapter 16~-Right of Inspection

This chapter follows closely the comparable provisions of the new
business corporations law. The staff believes that the rights of in-
spectlon and the procedural means provided to administer those rights
are important to nonprofit corporation members and directors. Cf.,
vooney v. Bartenders Union Local 284, 43 Cal.2d 841, 313 P.2d 857 (1957)

(courts will act in a proper case for the purpose of protecting the

property rights of a member of an unincorporated associlation and will
enforce, sofar as applicable, the rules applied to incorporated bodies
of the same character, applying rules relating tec right of shareholders

to Inspect corporate records).

5 6620. idpght of five percent of membership to obtain nmembership list
Sectlon 6620 1s based on subdivision (a) of Section 1600, This is

a new provision in the new business corporations law and deals with a
probler that can exist in the case of a nonprofit corporation--the
problem of obtaining a list of the members and their addresses in case
of a proxy contest with respect to the elactlon of directors. Tor the
purpose of discourapging a corporation from contesting as a matter of
course the attempt to obtain the membership list, Section §6621 permits a
memi:er to obtain an order from the court postponing any membership
meeting previously noticed until the corporation complies with this
request. To discourage a corporation from refusing in bad faith to
comply with a member's rishi of inspection, Section 6651 permits the

court to award the member his reasonable expenses (including attorney's
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fees) incurred in an action to enforce compliance with the statute upon
a finding that the corporation's refusal to comply was not justified.
This statutory scheme, taken directly from new provisions found in the
new businesg corporations law, provide an effective means whereby mem—
bers can obtain information necessary to protect their rights.

An inportant policy issues is presented by subdivision (b) of Sec-
tion 6620, The staff believes that subdivision {b) 1is important. It
avoids the need to go in and copy the record of the member's name and
address. We do not believe that the “usual charges of the transfer
agent” provision would work for many nonprofit corporatiomns. Accord-
ingly, we have provided a flat chargze. The five-cent charge is an
arbitrary one. 'le recommead that amount based on what we estimate it

would cost to type a list from a record. Perhaps the amount is high.

§ 0621, Order postponing meeting

This is a new provision in the business cerporations law, there

being no comparable provision in the former law.

3§ 6630, 664y, and 6650--Night of inspection

The staff's stﬁdy of these sectlons, which are the same in sub-

stance as the comparable provisions of the business corporations law,
reveals an ambiguity, The sectlons are very similar to their counter-
parts under the former law--Secticns 3303, 3304, and 3305. UHowever, in
the new business corporations law provision relating to the right of a
member to inspect (which is codified for nonprofit corporations in
proposed Sectlon 6630), the right to inspect books and records applies
to a forelgn nonprofit corporation keeping any such records in this

state or having its primcipal executive office in this state. The

emphasized language is not found in the former law, and no comparable
language was included in the provisions of the new business corporations
law, which have their counterparts In Sections 6640 and 6650. As a
result, a2 member, undar Section 6630, appears to have a broad right of
inspection--one extending to a forelgn corporation having its primcipal
executive office in this state-~even where the records are not kept in
this state; otherwise, the additiounal phrase would have no meaning. The
director, under Section 6640, has a right limited to records of a for-

elgn corporation that “are actually or customarily located in this
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state'” and, under Section 6650, the enforcement of the right of inspec-
tion appears te be limited to records which are located In this state,
For further discussion, see the letter to the chairperson of the State
Bar Committee {(attached buff pages}.

The staff believes the matter should be made clear. It would seem
that the intent is that, if the foreign corporation has its principal
executive office In this state, all its records, either within or with-
out the state, should be subject to inspection. In other words, for the
purposes of record inspection, the corporation is treated like a domes-
tic corporation., We helieve that this is a significant ambiguity in the
nev business corporations statute. V¢ have not attempted to resclve the
issue because the Commission may decide to eliminate the phrase or
having its principal executive office in this state" from Section 6630.
If the decision is to retain this language in Section 6630, then Section
6640 should have comparable language, and Section 6650 should have a
provigsion that, if the foreign nonprofit corporation has its principal
executive office in this state but does not malntain its records In this
state, then the superior court of the county in vwhich the foreign non-
profit corporation's principal executive office 1s located may make the

appropriate order.

§ 6651, Recovery of reasonable expenses of member

#o comparable provision was included in the repealed business cor-

poration law.

Chapter l7=~Service of Process

This chapter is the same in substance as the comparable provisions
of the new business corporations law except that some technical cor-
rections proposed to be made in that law by a corrective bill introduced

by Assemblyman Knox have been wade in the attached draft.

-12-



YoLLOU PAGES

ADDITIOJAL AND COHFORIIING PROVISIONS

# 5113, ifalling
A needed definitiom.

§ 5114, TFinancial statements to be prepared in accordance with pen-
erally accepted accounting principles

This is a new provision, not found in the repealed business cor=-
porations law. The definition may be useful; but the staff 1s concerned
that it may be too complex. It should be kept in wind, however, that a
nonprofit corporation may be the major stockholder in a2 business cor-

poration,

3§ 5115, Independent accountant
A needed definition.

% 5149, Acknowledged

A needed definition. The corrective bill would revise the last

v

portion of subdivision (b) to read: ", . . instrument is the act and
deed of the esrperasien person or ef the persons executing the same 3
a8 the ease may be ., ' Should this change be included in Section 51497
Hote that the first portion of subdivision (b) refers only to "persons’

and does not include "person” only.

§ 5167. Domestic nonprofit corporation

A needed definition. We will need later to draft a definition of
foreign nonprofit corporation. Also, we will need to check each section
where either domestic nonprofit corporation or foreign nonprofit cotrpo-

ration 1s used to be sure the terms are used in the defined sense.

§ 5177. Proper county
A needed defipnition.

§ 5189. Subsidiary

The staff has some concern whether this definition is needed. The

term is used in comnection with financial statewents and the like.
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5 5250. Required contents of articles

This provision should be included if the principal office is omit~

ted and designation of an agent for process i1s mandatory.

Chapter 21,5--Enforcement by Attorney General

Section 1503 of the new business corporations law is taken from
former Sectlon 2240, which applied to sections that clearly applied to
nonprofit corporations. iote that the section does not deal with the
problen of the case where no answer at all is received. Perhaps the
failure to answer would be embraced in the phrase "if the answer is not

satisfactory.’

§ 7200. Failure to keep records or submit financial statements

Section 2200 of the nev business corporatlions law continues the
substance of former Section 3015, which apparently applied to nonprofit

corporations.

§ 7212. Additlonal remedies not affected; remission of penalty

Section 2202 of the new business corporations law continues the
substance of former Section 3017, which apparently applied to nonprofit

corporatioens.

g 7254. False report or statement; refusal to keep book or post no~
tice; criminal penalty

Section 2254 of the new business corporations law continues the
substance of former Section 3019, which apparently applied to nonprofit

corporations.

§ 7255. Fraudulent records; criminal penalty

Section 2255 of the new business corporations law continues the
substance of former Section 3020, which apparently applied to nomprofit
coerporations. The Code Commission Hote to Section 3020 notes that
"shareholder” was substituted for 'member" and stated: "Presumably
'member' 1s intended to include a shareholder of a stock corporation,

since the purpose of the provision applies equally to both.®
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"

Code of Civil Procedure § 416,10 (technical amendment)

The amendments are technical. Additlonal conforming amendments

willl be required in this section.

Revenue & Taxation Code § 25936 (technical amendment)

This is a2 technical amendment to a2 new section added to the Revenue
and Taxation Code by the bill that enacted the new business corporaticns

1as,

Respectfully subuitted,

John M. selfoully
Executive Secretary

=15=-



Memo TE-26 EXHIRIT I
NEW YORE NOT«FCR-FROFIT CORFURATION LAW § 519

§ 519. Awnnual veport of directors

{a) The board shall pregent at the annual meeting of members
8 report, verified by the president and treastirer or by & majority
of the directors, or cortified by an independent public or certi-
fied public accountant or & fivm of such accountants selected by
the board, showing in appropriate detail the following:

{1} The assets and labilities, inclodizg the trust funds,
of the corporation as of the end of a twelve month fiscal
period terminating not more than six months prxor to said
tmseting, chy

{2} The principal changes in assets and liabilities, includ-
ing trust funds, during the year imimediately precedmg the
date of the report, :

- {3) The revenue or receipis of the corporatmn, both unre-
' stricted and restricted to particular purposes, for the year
o Jmme&iately preceding the date of the report.

(4) The expenses or disbursements of the corporation, for
" both general and restricted purposes, during the year im-
mediately preceding the date of the report.

(5) The number of members of the corporation as of the

. date of the report, together with a statement of inerease or

decrease in such number during the year immediately pre-
eeding the date of the report, and a statement of the place
where the names and places of residence of the ciirrent

- members may be found.

- {b) The annual report of divectors shall be filed with the ree-
ords of the corporation and either a copy er an abstract thereof
entered in the minutes of the proceedingsof the annual meeting
of members.

(c)} The board of a corporation having no members shall
direct the president and treasurer to present at the annual meet-
ing of the board a veport in nceordance with pairagraph {a), but
omitting ihe requirement of subparagraph {63, This report shall
be filed with the minutes of the annusl meeting of the board.
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ito of procoss I designeied or 2 orior dowlgaaticn of agent ts cxpressly revoked
WIl]!mut_ destpnating & aev: sgent, and suek fing ahall be deemed to rovoke sny prior
dectgnation of apent.

Lrelivery by Mund of u sony of ey proreas nesinst the corporation (a) to ey
nogural pemon doslghated by Kk ooe peent, or (9 6F the corporatlen kas Jeslgnated a
torporate ggent. at the office of sach copornte ngent ‘n the ckty, town or villege
HaoEd In thie ﬁmt_ﬂnmt thed by the sorporption pursnent to this section o any
person vt sueh offis: papmed in ik eertifionte of wueh ecorperate ngent fHed porsnant
to Hection 33013 or BaOR.5, I such certlioake hfa not hoer: sutweseded, or otherwise
I any person st such office pamed In the last cemlficpte filed pureuent to Section
3301.8 or G4US.0, vhall enuatiinie valtd poiv e of The corpors Hon.

{b) Berrr doniontie sormaration shall witali ) dups piter the filing of (fx articles
of incoTpovatie: with thve Serreiae? of Stete, arl every domestle cocporeilon (other
thek ¢ corsardlion whish ham glresey Tiied mach & staicment during the preeeding
three valendar month nod there I po chnge o the information . alng stagl dine
ing the peried commenging on April Ivt wod ending on Juee Wik (v ench yenr, fie
with the Seerstary of Biate, nn 2 voren preseribed by htm, a stiement of the nainea
and complett hosiness of rostdeace mddroxees of lin president, vice president, secre-
tery, onG treasurer, together With 4 siaterrent of the location snd nddress of lis

pricelpsl offive,

The Breretery of Sint ghalt ertaSilyin by rogudation a fee to be chirged and collect-
of for flling & staterncat of the paines sod addresnen of ofticers and the location and
addrens of the prineipal cfftee of the corporniion as provided In rhis section. The
tling fee shail approximate the 2scimaied cost of auch fillng, and (0 any event shall
nt excead three doilars (EN for ewch fHling. * * * The nformatlon filrd by a
eorporation pursvant to this section ball be mnde avallnble 1o (he public upon re-
quest. For furbbehing g copy of aay such statoment the, Beeretnvy of State shall ;
charge and collect a fee of one dolinr (311 Tily scetlon gkall ol I constroed to '
piace any persen deciing with such corpoiation on notice of, or on duty or obllga- B
tion te frqufre about the existents o content af any sueh sindviment. . )

I the case of & nonprolls soeporatien the streerent kied! be tilod evory fime thete
is uny change of afficer apd everr IIEh yonr in wevordarn with regalations of the
Beeretary of Btais rather than esch year,  liewaver, o nonprof#t corporntion may
flie & siatemeat more freguentiy bap overy fifth renr. The aetement of 5 non-
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profit corporation shull e filed withaut fre.
For the purposc of e gect!inn, & “nenarofit corparation” 14 4 domr<fle cOrpor- !
tlon arpunlzed or sxlsbey nuostaut o Yorl I fcummesaeing soth Reciian MR, I'art R
F

2 [commencing with Seetion HXERY, Traet 7 (copmocoing with Soctinn WX, or Port
4 (comimegeing with Sectiot TGRCY of Pivision £ of Fitle § of the Corperatione Code,
or Grganlsed or existipr wlthout vuority tou issus shires of <tock pursaant 0 Divi-
slon 21 {commencipg with Seetton DA 47 the Bduestion Code
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SECTION 81. ANNUAL REPORT OF DOMESTIC
AND FOREIGN CORPORATIONS

Each domestic corparation. and cach forcign corpora-
tion authorized to conduct affairs in ihis State, shall file,
within the thne preseribed by this Acl, o annual report
setting forih:

(a} The name of the carporation and thie state or coun-
try under the liws of which it is jucorporated.

(b)Y The address of the registered office of the corpora-
tion in this State, and the name of ils registered agent in
this State at such address, and, in the case of a foreign
corporation, the address of its principal effice in the state
or cotintry under the kuws of which it is incorporated.

(¢} A brief statement of the character of the affairs
which the corporation is actually conducting, or, in the
case of a foreion corporation, which the corporation is
actualtly conducting 1n this Siate,

(d} The uwmes and respective addresses of the direc-
tors and officers of the corporntion.

Such anpual veport shait e made on forms prescribed
and furnished by the Scorctary of State, and the inforna-,
tion thierein contained shall he oiven 22 of the datwe of the
execution of thic report, 10 =hall be excented by the cor-
poration by its president, o vice president, scerctary, an
assistant secretary, o treasurer, or, i the corporation is
in the hands of & receiver or trustee, 1t shall be execuled
on behalf of the corpotation by cach receiver or frusiee.

SECTION 82, ¥FILING OF ANNUAL REPORT OF
DOMESTLC AND TPOREIGN CORD'ORATIONS

Such annusl report of o domestic or foreipn corpora-
tion shall be delivered fo the Seeretary of State bebween
the Hirst day of January and the first day of March of each



year, except that the first avnual repart of @ donestic or
foreign corperation shall be fled between the first day of
January and the first duy of March of the year next sue-
ceceding the czlendar yvenr in which itg certificate of incor-
poration or its certificate of avthority, as the case may
be, was issued by the Seerelory of State. Prood fo the
satisfaction of the Seereinry of Stae that prior 1o the
first day of Maveh such report was deposiied in the United
States tanil in a sealed envelope, preverly addresned, with
postage propaid, shail be decmed o comphinnee with this
reguiremient, 11 rhe Scerelary of State fimds theit such
report conforing fo the requirements of this Act, e shall
file the sante, H he Onds that it does act so conform, he
shall promptly return the samie to the corporation for any
necessary correctjons, inn which event the peualites here-
inafter prescribed for failure to file such report within the
time hereinabove pravided chall not apply, if such report 1s
corrected to coniormn to the reguirements of {his Act
and returned 1o ilic Secrctiey of State within thirty days
from the date on which 1t was muziled to the corporation
by the Secretary of State.



FATE OF CALHFORMEA EDNUND G. BROWM IR, Gavernor

"ALIFORNIA LAW REVISION COMMISSION
TANFORD LAW SCHOOL

FTAMFORD, CaliFORMIA P4305
115} 497-171

Fobruary 24, 1976

Mr. Waltzr Digon, Cheirparson

State Bar Committee on Corporstions
600 Montgomery Street

3an Francisce, Ca. 2411l

Desr Mr. Olson:

I have noted what appears bto be an inconelslency concerning ithe extent
to which records of a foreign corporation may be cxamined under the now
Ganzral Corporation Law,

The right of inspectieon ol a shareholder under Sertion 1600 applies

to "any Toraipn corporation keeping itz rzcord of shareholders or u
duplicate thersof in this state or having 1ts princinal exscutive office
in this state." The underscored langusge apparently can bhe given meane
Ing only if {t appli=s to the recnrds of shareholders oulsids the state
since records of sharehnlders keopt in the state are coversd by tre im-
medlately praceeding lanouage.

Saction 1601 permit+ a sharcholder to inspoct records snd minutes of

"any foreipn corperation keeping any soch recoxds in this state or having
its principal =2xecutive offics In this ctate,” Here again, the under-
seored lanzuapge can ke glven meaning only if it appliss Lo records kopt
outside the state siooe records kept ip Lhe state are coversad by the
immediately precoeding langunge.

Section 1602, which relates to the right of »n director to inspect and
copy records, is more limited; with respoct bo foretmn corporations, the
right te inspect and copy "extends only to such books, records, documents,
and properties of such corporation s are mctually or customarily located
in this state." The language found ir Sections 1600 and 1401--"or having
its principal executive office in this state”--is not found in Section
1602, thus apparently giving the dircctor a narrower power to inspect
out-pf-state records than is5 givern to 8 csharehoider,

Section 1603 provides for judicial zaforcement of the right of inspesotion
but is limited in rase of a forelgn corporation to records kept in this
state even thoueh, as previously noted, Section 1501 would appear to
ruthorize a shareholder to incpect ent-of-state records of a foreign cor-
poration having ils principal executive office in this ctate,

It appears to me that the policy decision reflected in Sections 1600 and
1601 is to treat a fToreign corporatieon having its principal executive
office in thiz state the same as a domestic corporation. This would, I
assume, authorize inspection of cui-of-staie records. However, this
policy decision was not carrled over into Sections 1602 and 1603,



T am not aware of ihe backteround concerning Chapter 17 of the new
General Corporation Lew. 1§ omay Tail ‘o understand the relationshin
of the gections in this chepter ard the purpose of the inclusion of the

nhrase "having iis principsl exscutiv o fice ip thiz st.te” in some but
ot all of the Beotions ln the chapior On Lthe other hand, yvou may conclude

that the Stats Har Copmiiti=e on uorpﬁration: should review this matter io
determine whaether any technical revisions are jegeded in Chapler 17,

Respestfuliy submitted

John . DeMoully
mrocutive Secretary

cor Robzrb MeMabon



§ 6510,
§ 6511,
§ 6512.

§ 6520,
§ 6521,

§ 6522,
§ 6523,
§ 652k,
§ 6525.
§ 6526,

OUTLINE
CHAPTER 15. RECURDS AND REPORTS

Article 1., Buoks and Hecords Generally

Books and records
Information to assessor

Liabllity fer false repsrts, recerds, or entries

Article 2. Annual Report

Annual repert requlred unless waived in bylaws

Annual report; financial and membershily Information; place
where records kept

Additienal required informatien in annual repert
Previding member with cepy of annual report
Member's right te obtain Infermatien

Judicial enfercement

Application of article

Article 3. Statement Identifyiqgﬁporporate Qfficers and

§ 6530,
§ 6531,

§ 6532,
§ 6533,
§ 6534.
§ 6535.
§ 6536.
§ 6537.

§ 6538.

Offices; Designation of Agent fer Serv{gg

Applicable filing peried deflned

Statement identifylng efficers, principal officey, and principal
activity

Designatien of agent for service

Filing new statement when informatien changes

Statement of resignation as argent; notice to corporation
When designation of pew agent reyuired

Renewal forms

New statement supersedes previous statement) disposal of
superseded statement

Providing public with coples of statements

—ie



§ 6539.
§ 6540,

§ 6610,
§ 6611.
§ 6612,

§ 6620.
§ 6621.
§ 6622.
§ 6623.

§ 6630.

§ 6640,

§ 6650.

§ 6651.

§ 6710.

No fee required

Procedure upon failure to file statement

CHAPTER 16. RIGHTS OF INSPECTION

Article 1. General Provisions

Rights may not be limited by articles or bylaws
Ingpection by agent or sttorney; right to cepy and make extracts

Records to be made available in written form

Article 2. Membership Records

Right of five percent of membership to obtain membership list
Order poestponing meeting
Right of individual member to inspect membership recerds

Application of article

Article 3. Boeks, Records, and Minutes

Inspection of books, records, and minutes

Article 4. Director's Rights of Inspection

Director's right to inspect and copy

Article 5. Judicial Enforcement

Enforcement of right on imspection; appointment of inspectors
or accountants

Recovery of reasonable expenses by member

CHAPTER 17. SERVICE OF FROCESS

Article 1. Manner of Service Generally

Additional method for serving domestic corporation

-1i-



§ 6720.

§ 6730.
§ 6731.
§ 6732.

§ 5113.
§ 511k.

§ 5115.
§ 51d9.
§ 5167,
§ 9177.
§ 5189.
§ 5250.

§ 7150.

§ 7200.

§ 7201.
§ 7202.

§ 7ashk.

§ 7255.

Article 2. BService on Designated Agent

Service on designated agent for service

Article 3. GService on Secretary of State

Service on Secretary of 3tate
Notice to corporation
Record of service; certificate of Secretary of State as evidence

ADDITIONAL AND CONFORMING PROVISIONS
(yellow pages)

Mailing

Financizl statements to be prepared in accordance with generally
accepted accounting principles

Independent accountant
Acknowledged

Domestie nonproflt corporation
Proper county

Subsidiary

Required contents of articles

CHAPTER 21.5. ENFORCEMENT BY ATTORNEY GENERAL

Enforcement by Attorney General

CHAPTER 22. CRIMES AND PENALTIES
Fallure to keep records or submit financial statements
Failure to enter transfer of membership
Additional remedies not affected; remission of penalty

False report or statement; refusal to keep book or post aotice;
criminal penalty

Fraudulent records; criminal penalty

-1ii-



Qode of Civil Procedure § 416.10 (technical zmendment)

Revenue & Taxation Code § 25930 {technical amendment}

-fye



4067459 & 6510

CHAPTER 15. RECORDS AND REPORTS

Article 1. Books and Decords Generalily

§ 5510. Books and records

6510, (a) Each nonprofit corporation shall keep:

(1) Adequate and correct books and records of account,

(2) Minutes of the proceedinzs of its viembers, board, and commit=-
teea of the bLoard.

(3) A record of its meubers, giving the name and address of each
wember, the class or classes of membership or capital certificates, and
the number of capital cercificates held by eech, and the dates when they
respectively became holders of record thereof, Termination of any
membership shall be entered in the record, together with the date on
which the membership ceased,

(b) The minutes shall be kept in written form. The other books and
records shall be kept either in written form or in any other form capa~
ble of being converted into written form,

Comment. Sectlion 6510 is based on Section 1500, Paragraph (3) of
subdivision (a) is comparable to the provision of Secction 1500 relating
to the record of shareholders. The language of the paragraph is drawn
from Section 1500 and from Section 621{a) of Jew York's Hot~for-Profit
Cotpofation Law. Subdivision (a){3) supersedes former Section 9606,

The requirewent that termination of a membership be entered in the

record, together with the date on which the membership ceased, 1s con~
tinued from former Section 9606 which applied to nonprofit corporations.
Jote. The provision relating to capital certificates will be re-

tained only if the Commission determines to provide for capital certif-
icates. This matter has not vet been considered.



3 0310

Policy Issues:

Should the record of termination of memberships, and date of ter-
mination, be continued? Recommendation: Ho.

Sheould the statute require that the record indicate the date when
each member became a holder of record? DRecommendatfon: No.

Background: ifemorandum 76-26.

Crogs~3Zeference: § 5213~-Bylaws, place where to be kept; § 6612-~Duty
to convert records into written foru.

4067460 4 § 6511

§ 6511. Information tc asseasor

6511, Upon request of an assaessor, a domestic or foreign nonprofit
corporation owning, claiming, possessing, or controlling property in
this state subject to local assessment shall make available the non~
profit corporation's principal office in California or at a place mutu~-
ally acceptable to the assessor and the nonprofit corporation a true
copy of the records relevant to the amount, cost, and value of all

property that it owns, claims, possesses, or controls within the county.

Comuent. Section 6511 is the same in substance as Sectiom 1506.

Policy Issue:

Is this sectlon needed for nonprofit corporations? Recommendation:
Yes.

Background: lemorandum 76-26.

4067465 § 6512

§ 6512, Liability for false reports, records, or entries

6512, Any officers, directors, employees, or agents of a nonprofit
corporation who do any of the following are liable jointly end severally

-2=



y 6512

for all the damages resulting therefrom to the nonprofit corporation or
to any person injured thereby who relied thereon or to both:

{(a) .lake, issue, deliver, or publish any report, circular, certif-
{icate, financlal statement, balance sheet, public notice, or document
respecting the nonprofit corporation or its memberships, assets, lia=-
bilities, capital, activities, revenues, receipts, or accounts which is
false in any waterial respect, knowing it to be false, or participate in
the waking, issuance, delivery, or publication thereof with knowledge
that the same is false in a material respect,

(L) Liake or cause to be made in the books, minutes, records, or
accounts of a nonprofit corporation any entry which is false in any
material particular knowing such entry is false,

(c) Remove, erase, alter, or cancel any entry in any books or
records of the nonprofit corporation, with intent to deceive.

Comnent. Section 6512 is the same 1n substance as Section 1597

except for changes made to reflect the fact that a nooprofit corporation

does not issue shares of stock.

Background: llemorandum 76-26.



968/911 . 6520

Article 2. Annual Report

3 6520. Annual report required unless wajived in bylaws

€520. (a) Unless this requirement is expressly waived in the
bylaws, the board shall prepare and present at the annual meeting of
members an annual report containing the inforwation required by Sectioms
6521 and 0522,

() Wothing in this article relieves a nonprofit corporation from
the requirements of Section 12586 of the Government Code. If the report
sent to the Attorney Gemeral in compliance with the requirements of
Section 12586 of the Government Code includes the information required
by Sections 6521 and 6522, that report shall be deemed to satisfy the
requirements of subdivision (a}.

{c) The annual report shall be filed with the records of the cor-
poration and either a copy or an abstract thereof entered in the minutes

of the proceedings of the annual weeting of members,

Comment. Section 65320 requires an annual report unless expressly
waived in the bylaws. As to the application of this article to foreign
nonprofit corporations, see Section 6526,

Former Sectlon 9402 of the Corporations Code (General Nonprofit
Corporation Law) provided that the bylaws of a nonprofit corporation
might make provision for the making of annual reports and financilal
statements to the uembers, but this was not a mandatory requirement.
Charitable corporations and those which hold property im trust or accept
property to be used for a charitable purpose are required by the Uniferm
Supervision of Trustees for Charitable Purposes Act (Govt. Code 3 12580
et seq.) to file annual and other reports as prescribed by the Attorney
General. Subdivision (a) of Section 6520 requires an annual report
unless this requirement is expressly waived in the bylaws. This pro-

vision 1s comparable to subdivision {(a) of Section 1501, which applies



3 6529

to business corporations, but the provision authorizing waiver of the
annual report requirement for business corporations is limited to a
corporation with less than 100 holders of record of its shares and no
cotiparable limitation is included in Sehtion 6520.

Subdivision (a) requires that the annual report be presented at the
annual neeting of members, and subdivision (c¢) provides that the annual
report shall be filed with the records of the corporation and either a
copy or an abstract thereof entered in the minutes of the proceedings of
the annual weeting of mewbers. These requirements are drawn from Sec~-
tion 519 of the New York Not—-for-Profit Corporation Law, The require-
ment of Section 1501 that a copy of the annual report of a business cor-
poration be sent to each ghareholder is not carried over into the non-
profit corporation law in order to avoid the expense of duplicating and
mafiling coples of the annual reports to all the members of the nonprofit
corporation. However, nothing in this article prevents the nonprofit
corporation from sending each member a copy of its annual report; and,
i1f the nonprofit corporation prepareg and presents an annual report at
the annual meeting of members, the nonprefit corporation is required by
Section 6323 to send a copy to any member who makes a written request
for one. In addition, even 1f the bylaws dispense with the requirement
of an annual report, other provisions of this article provide means
whereby five percent or more of the members may obtailn comparable infor-
mation, See Sectiona 6524-6525.

Subdivision (b) of Section 6520 wakes clear the relationship of the
requirements of Section 6520 and the requirement imposed by Government
Code Section 12586 that reports be made to the Attornmey General by
charitable corporations and those which hold property in trust or accept
property to be used for a charitable purpose. iHothing in this article
relieves such a corporation from complying with the requirement imposed
by Goveramment Code Section 12586 that the corporation make the reports
required by the Attorney General. However, if the report made by such a
corporation to the Attorney General includes the information required by
this article, a separate report need not be prepared in order to comply
with subdivision (a) of Section 6320.



¢ 6520

Policy lssues:

Should the requirement of the annual report be cne that can be
expressly waived in the hylaws? Recommendation: Yes,

liould the walver be restricted to "small" nonprofit corporations--
such as ones with less than 100 nembers? Recommendation: No,

Should subdivision (b) be included? Recommendation: WNo,
Background: llemorandum 76-26.

Comparable Provision: Section 1501(a).

Cross=Reference; § 6521{c)--Corporation having no members,

Y68/916 § 6521

3 6521, Annual report; financlal and membership information; place
where racords kept

6521, {(a) The annual report shall show in appropriate detail all
of the following:

(1) The assets and liabilities, including the trust funds, of the
nonprofit corporation as of the end of a twelve-month fiscal period
terminating not more than six months prior to the annual meeting.

(2) The principal changes in assets and liabilities, including
trust funds, during the year i{mmediately preceding the date of the
report.

{(3) The revenue or recelpts of the nonptpfit corporation, both
unrestricted and restricted to particular purposes, for the year imme-
diately preceding the date of the report,

(4) The expenses or disbursements of the nonprofit corporatiom, for
both general and unrestricted purposes, during the year immediately

preceding the date of the report.

-6



¥ 6521

(5) The number of wembers of the nonprofit corporation as of the
date of the report, together with a statement of increase or decrease in
such number during the year immediately preceding the date of the re-~
port, and a statement of the address where the names and places of
residence of the current members are kept.

(6) The address where the books, records, and minutes referred to
in Section 6510 are kept.

(b) The statements required by subdivision (a) shall be accompanied
by any report thereon of independent accountants or, if there is no such
report, the certificate of an authorized officer of the nonprofit cor-
poration that such statements were prepared without audit from the books
and records of the nonprofit corporation.

{c) The board of a nonprofit corporation having no members shall
direct the chief executive cfficer and chief fiscal offfcer to present
at the annual meeting of the board a report Iin accordance with subdivi-
sion (a) but omitting the requirement of paragraph (5) of that subdivi-
ailon. This report shall be filed with the minutes of the annual meeting
of the board.

Comment. Section 6521 is based largzely omn Section 519 of the New
York ilot-for-Profit Corporation Law. Paragraphs (1), (2}, (3), (4), and
(5) of subdivision (a) and subdivision (c) adopt provisions from Section
519 of the Hew York statute with no substantive change. Paragraph (6)
of aubdivision {(a) i3 new. This paragraph is necessary to provide
members with information concerning the location of the books, records,

and minutes of the nonprofit corporation. Subdivision (b) is the same
in substance as the last portion of subdivision (a) of Sectiom 1501.
Note. The Commission at a prior meeting determined that the infor-

mation required by subdivision {(a){(6) should by some means be made
available to the members,



§ 6521

Policy Issues:

Should the information required by subdivision {a)(6) be included
in the annual statement requlred by Section 6531 rather than in the
annual report? Recommendation: Hone.

Is the New York lanpuage appropriate for use in Section 65217
Aecommendation: Yes.

Background: Hemorandum 76-26.

Comparable Provision: Section 1501{a).

368/918 3 6522

§ 6522, Additional required information in annual report

6522, 1In addition to the information required by Section 6521, the

annual report shall also include:

[Note. This section will contain provisions comparable to
subdivision (b) of Section 1500 if such provisions are determined
to be appropriate after the subject matter of those provisions has
been considered.]

968/923 § 6523

3 6523, Providing member with copy of annual report

6523, 1f an annual report was prepared and presented to the imme-
diately preceding amnual meeting of members, the nonprofit corporation
shall mail a copy of the annual report to any menmber who makes a written
request for one,

Comment, Section 6523 reflects the same policy as subdivision (d)
of Section 1501.



§ 6523

Policy Issue:

Should the corporation be permitted to make a charge for sending
the copy of the annual report? Recommendation: ilo,

Background: ilemorandum 76-26.

963/924 § 6524

§ 6524. lember's right to obtain information

6524, (a) As used in this section:

(1) "Annual informational statement’ means a statement containing
all the information required by subdivision (a) of Section 6521.

(2) "Fiscal statement” means a statement showing in appropriate
detail the revenue or receipts and expenses or disbursements of the
nonprofit corporation for the specified period and & balance sheet of
the nonprofit corporation as of the end of such period.

{b) A umember authorized in writing by not less than five percent of
the membership may wake a written request to the nonprofit corporation
for either or both of the followiung:

{1} A fiscal statement for the three-month, six-month, or nine-
month perled of the current fiscal year ended more than 30 days prior to
the date of the request.

(2} If no annual report was prepared and presented to the lmme-
diately preceding annual meeting of members, an Informational statement
for the last fiscal year ended more than 30 days prior to the date of
the request,

(c) The statement or statements referred to in subdivision (b)
shall be delivered or mailed to the mewmber making the request within 30
days after the request 1s received by the nonprofit corporation.

-9-



§ 8524

(d) A copy of the statements prepared pursuant to subdivision ()
shall be kept on file in the principal coffice of the nonprofit corpora-
tlon for 12 months, and they shall be exhibited at all reasonable tines
to any umember demanding an examination of them or a copy shall be mailed
to such wember,

{e) Upon written request of a member, the nonprofit corporation
shall mail teo the member all of the following:

{1) A statement of the address where the books, records, and min-
utes referred to 1In Section 6510 are kept.

(2) A copy of the last annual informational statement, if any,
referred to in subdivision (d).

(3) A copy of the last semliannual or quarterly fiscal statement, if
any, referrred to in subdivision (d).

(f) The annual informational statement and the fiscal statements
referred to in this section shall be accompanied by the report thereom,
if any, by any independent accountants engaged by the nonprofit corpora-
tion or the certificate of an authorized officer of the nonprofit cor-
poration that such statements were prepared without audit from the books
and records of the nonprofit corporation.

Comment. Section 6524 1s based on subdivisions (c), {d), and (e}
of Section 15Q01. Subdivisions (b), (¢}, and (d) of Section 6524 are
substantially equivalent to subdivision (c) of Section 1501. Subdivi-
sion (e} of Sectiom 6524 is based on subdivision (d) of Section 1501,
but a provision has been added to permit a single member to obtain a
statement of the address where the books, records, and minutes referred

to in Section 6510 are kept. Subdivision (f) of Section 6524 1s the

same in substance as subdivislon {e) of Section 130l.

-19-
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Policy Issues:

Do wembers of nonprofit corporations need the same methods of
obtaining fiscal inforiation that members of business corporations are
given by Section 15017 Recommendacion: Yes.

Is the five-percent-~cf-members-authorization requirewent appro-
priate as a condition for requiring the nonprofit corporation to prepare
the necessary fiscal statements? Recommendation: Yes.

Background: Memorandum 76~26.

$643/962 4 6525

L 3525, Judicial enforcement

6525. (a) In addition to the penalties provided for in Section
7200, the superior court of the proper county shall enforce the duty of
making and n:ailing or delivering the information and financlal state-
ments required by this article and, for good cause shown, nay extend the
time therefor.

{b) In any action or proceeding under this article, if the court
finds the failure of the nonprofit corporation to cowmply with the re-
quirements of this article to have been without justification, the court
may award an amount sufficient to reimburse the member for the reason-
able expenses incurred by the member, including attorney's fees, in
connection with such action or preceeding.

Comment. Section 6525 is the same in substance as subdivisions (f)
and (g) of Section 1501,
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368/933 § 6526

¢ 6326, Application of article

$5206. This article applies to any domestic nonprofit corporation
and also to a foreign nonprofit corporation having its priuncipal execu—
tive office in this state or custowarily holding meetings of its board

in this state.

Comment. Section 6526 is the same in substance as subdivision (h)
of Section 1501.

406/466 3 ©530

Article 3, Statement Identifving Corporate Cificers and

Offices: Designation of Agent for Service

5 6530, Applicable filing period defined

€530. For the purposes of this article, the applicable filing
period for a nonprofit corporation is the calendar quarter during which
its orizinal articles were filed and the immediately preceding calendar
quarter,

Comment, Section 6530 1s the same as the first sentence of Section
1502(c}.

Hote. TFormer Section 3301 (last paragraph) contains a definition
of "nonprofit corporation' that may include some nonprofit corporations
that will not be covered by the new statute. Tnis matter will need to
be reviewed when the scope of the statute has been determined and a

broader definition of "nonprofit corporation" provided here so that the
scope of the existing statute will be retained.
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4041467 3 6531

§ 6531. Statement identifyinpg officers, principal office, and principal
activity

0531, ithin 90 days after the filing of its original articles and
annually thereafter during the applicable filing period each year, every
nonprefit corporation shall file, on a form prescribed by the Secretary
of State, a statement containing all of the following:

(a} The presently authorized number of its directors.

{b) The name and complete business or residence address of each of
its incumbent directors.,

(c) The name and complete business or residence address of its
chlef executive officer, secretary, and chief financial officer,.

(d) The street address of its principal executive cffice.

(e} If the address of its principal executive office is not in this
state, the street address of its principal office in this state, 1f any.

{f) A stateuent of the general type of activity which constitutes
the principal activity of the nonprofit corporation (for example,
church, country club, trade association, higher educational institution,
airplane club}.

Comment. Section 6531 is the same in substance as Section 1502(a).
Revisions have been made to reflect the fact that the corporation is a
nonprofit corporation.

Section 65331, like Section 1502, requires that the statement be
filed annvally rather than each five years as was the case under former
Section 3301. Although former Section 3301 required a filing only once
evary five years, it also reguired a filing of a new statement every
time there was any change of officers. Under Section 6531, although the
statement must be filled annually, the additional requirement that a new

statement be filed each time there 1is any change in officers has not

been continued. This additional requirement was one that easily could
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§ 65331
be overlooked by the nonprofit corporation. e annual filing require-
wment is a mere effective method of assuring that accurate information
concerning the corporation is on file with the Secretary of State. The
possibility that the annual filing requirement will be overlooked by the
nonprofit corporation is minimized because Zection 6536 requires that
the Secretary of State mail the necessary form for compllance to the
nonprofit corporation approximately three nonths prior to the close of

the filing period.

Policy Issue:

Siwwould the annual filing requirement be applied to nonprofit cor-~
porations? Recommendation: Yes.

Background: ilemorandum 76-26.

406/465 5 5532

§ 6532. Degignation of agent for service

6532, The statement required by Secticn 6531 shall also designate,
as the agent of such nonprofit corporation for the purpose of service of
process, any natural person residing in this state or a corporation
which has complied with Section 1505 and whose capacity to act as such
agent has not terminated. If a natural person is desipgnated, the state-
ment shall set forth such person’s cosplete business or residence ad-
dress., If a corporate agent is designated, no address for it shall be
set forth.

Comment. Section 6532 is the same in substance as Section 1502(b).
Unlike former Section 3301{a), the designation of an agent for service
is mandatory rather than permissive. Ore of the changes made by the new
business corporations law 1s that the designation of an agent for serv-

ice 1s now mandatory; formerly, designation of an agent for service was

permissive under former Section 3301{a).
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¥ 6532

Policy Issue:

Should designation of an agent for service of process be mandatory?
Recommendation: Yes.

Background: lemorandum 76-26.

i ]

268/639 § 6533

§ 6533, Filing new statement when information changes

8533, henever any of the Information required by Sectlon 6531
changes, the nonprefit corporation may file a current statement con-
talning all of the information required by Sections 6531 and 6532, In
order to change its agent for service of process or the address of the
agent, the nonprofit corporation shall file a current statement contain-
ing all the information required by Sections 6531 and 6532.

Comment. Section 6533 is the same in substance as the first two

sentences of Section 1502(d).

486/640 f €534

§ 6534, Statement of resignation as agent: notice to corporation

6534, An agent designated for serwvice of process pursuant to this
article or [to be supplied later] may file a signed and acknowledged
written statement of resipgnation as such apent. Thereupon, the author-
ity of the agent to act in such capacity shall cease and the Secretary
of State forthwith shall give written notice of the filing of the state-
ment of resignation by wail to the nonprofit corporation addressed to

its principal executive office.
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5 6534
Comment. Section 6534 is the same in substance as Section 1503.

Cross-Reference: "Acknowledged" defined, 3 5149.

$68/641 § 6535

§ 6535. Then designation of new agent required

6535, If a natural person who has been designated agent for serv-
ice of process pursuant to this article or [to be supplied later] dies
or resigns or no longer resides in the state or 1f the corporate agent
for such purpose resigns, dissolves, withdraws from the state, forfeits
its right to tramsact intrastate business, has 1ts corporate rights,
powers, and privileges suspended, or ceases to exist, the nonprofit
corporation shall forthwith file a designation of a new agent conforming

to the requirements of this article or [to be supplied later].

Comment. Section 6535 1Is the same in substance as Section 1504.

3687642 i 6536

§ 5536, Renewal forus

6536, The Secretary of State shall mail a form for compliance with
this article to each nonprofit corporation approximately three months
prior to the close of the applicable filing period., The form shall
state the due date of the statement and shall be mailed to the last
address of the nonprofit corporation aceording to the records of the

Secretary of State. Heither the failure of the Secretary of State to
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% 65396

mail the form nor the failure of the nonprofit corporation to receive it

is an excuse for failure to comply with this article.

Comment. Section 6536 is the same in substance as the last three

sentences of Section 1502(c).

968/643 & 6537

§ 6537, .lew statement supersedes previous statement: dispesal of
superseded statement

6537, {(a) Whenever the nonprofit corporation files a statement
pursuant to this article, it supersedes any previously filed statement
and the statement in its articles as te the agent for service of process
and the address of the agent.

(t) The Secretary of State may destroy or otherwise dispose of any
statement filed pursuant to this article after it has been superseded by
the filing of a new statement,

Comment., Subdivision (a) of Section 6537 is the same 1n substance

as the last sentence of Section 1502(d); subdivision (b} is the same in

substance as Saection 1502{e).

968/644 § 6538

§ 6538. Providing public with copies of statements

£538. (a) A copy of the statement filed by a nonprofit corporation
pursuant to this article shall be made available to the public upon
request. For furnishing a copy of any such statement, the Secretary of

State shall charge and collect a fee of one dollar (51).
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§ 6538

(b} This article shall not be construed to place any person dealing
with the nonprofit corporation on notice of, or under any duty to in—
quire about, the existence or content of any statement filed pursuant teo

this article.

Comment. Section 65338 continues the substance of the last three
sentences of the sixth paragraph of former Section 3301. Umly the last
of the three sentences referred to was carried over into the new busi-
ness corporations law, See Sectiom 1502(f). However, subdivision (a}
of Section 6538, which continues the substance of the two sentences not
carried over into the new business corporations law, is useful in pro-
viding notice as to the fact that a copy of the statement may be ob~

tained and is necessary to provide a fee for the furnishing of the copy.

Policy Issue:

Should subdivision {(a) be 1ncluded, this provision having been
omitted in the new business corporations law? Recommendation: Yes.

Background: HMemorandum 76-26.

963/645 § 6539

§ 6539, o fee required

6539, The statement filed under this article shall be filed with-

out fee.

Comment. Section 6539 continues the substance of the last sentence
of the seventh paragraph of former Section 330]. The policy expressed
in the section is consistent with Government Code Section 12210, which
was added to the Government Code by the act that enacted the new busi-
ness corporations law, and provides: '"The fee for filing the statement
pursuant to Section 1502 of the Corporations Code is five dollars ($5)

for a stock corporation and there is no fee for a nonstock corperation.”
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Policy Issues:

Should not there be a fee for the filing of a statement by a non-
profit corporation? Recommendation: Yes.

Does the fact that an annual filing is to be required justify
imposition of a fee? Recommendation: Yes,

Background: Memorandum 76-26.

468/695 § 6540

4 0540. Procedure upon failure to file statement

6540, (a) Upon the failure of a nonprofit corporation to file the
statement required by thils article, the Secretary of State shall mall a
notice of such delinquency to the nonprofit corporation. The notice
shall also contain information concerning the application of this arti-
cle and advise the nonprofit corporation of the penalty imposed by
Section 25936 of the Revenue and Taxation Code for failure to timely
file the required statement after notice of delinquency has heen mailed
by the Secretary of State. If, within 60 days after the mailing of the
notice of delinquency, a statement pursuant te this article has not been
filed by the nonprofit corpoeration, the Secretary of State shall certify
the name of such nonprofit corporation to the Franchilse Tax Board.

{t) Upon certification pursuant to subdivision (a), the Franchise
Tax Board shall assess against the nonprofit corporation a penalty of
two hundred fifty dollars ($250) pursuant to Section 25936 of the Reve-
nue and Taxation Code.

{(c) The penalty herein provided shall not apply to a nonprofit
corporation which on or prior to the date of certification pursuant to
subdivision (a) has dissolved or has been merged into another corpora-

tion.
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L 6540

{d) The penalty herein provided shall not apply to any nonprofit
corporation, the corporate powers, rights, and privileges of which have
been suspended by the Franchise Tax Board pursuant to Section 23301 or
23001.5 of the Revenue and Taxation Code more than six months prior to
the last day of the filing period pursuant to this article and which the
corporate powers, rights, and privileges have not been revived on or
prior to the last day of the filing period. The Secretary of State need
not mail a form pursuant to Section 6536 nor a notice of delinquency
pursuant to this section to a nonprofit corporation whose corporate
powers, rights, and privileges have been suspended more than six months
prior to the last day of the filing period and which corporate powers,
rights, and privileges have not been revived on or prior to such last
day of the filing period.

{(e) If, after certification pursuant to subdivision (a) the Secre-
tary of State finds the required statement was filed before the expiration
of the 60-day period after mailing of the notice of delinquency, the
Secretary of State shall promptly decertify the name of the nonprofit
corporation to the Franchise Tax ioard. The Franchise Tax Board shall
then promptly abate any penalty assessed against the nonprofit corpora-

tlon pursuant to Section 25936 of the Revenue and Taxation Code.

Comment. Section 6540 is the same in substance as Section 2204.



T6H8/334 3 6610

CHAPTER 16. RIGHTS OF IWSPECTION

Article 1. General Provisions

§ 6610, Rights may not be limited by articles or bylaws

6610. The ricghts provided in this chapter may not be limited by

the articles or bylaws.

Compent. Section 6610 1is based on comparable provisions in Sec~
tions 1600(d) and 1601(b}. Although no comparable provislon is found in
Section 1602, it appears that theres was no intent that the rights given
directors by that section could be limited by the articles or bylaws.
Section 6610 makes clear that the rights of inspection given directors
cannot be limited in the articles or bylaws.

968/985 § 6611

¢ 6611i. Inspection by agent or attormey; right to copy and make
extracts

5611, Inspection under this chapter may be made in person or by
agent or attorney. The right of inspection includes the right to copy

and make extracts.

Comment. Section 6611 1s the same as comparable provisions in

Sectlons 1600, 1601, and 1602,
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968/986 % 0612

5 66l2. Fecords to be made avallable in written form

6612. If any record subject to inspection pursuant to this chapter
is not wmaintained in written form, a request for inspection is not
complied with unless and until the nonprofit corporation at its expense

makes such record available in written form.

Comment. Section 6612 1s the same in substance as Section 1605.

268/987 § 6620

Article 2. llembership Records

§ 6620. Right of five percent of membership to obtaln membership list

6629, A mewber having the written authorization of at least five
percent of the membership of the nonprofit corporation has the absolute
right to do either or both of the followinz:

{a) Inspect and copy the record of members’ names and addresses and
classes of memberships during usual business hours upon five business
days' prior written demand upon the nonprofit corporationm.

(b) Obtain from the nonprofit corporation, upon five business days'
prior written demand for such a list and upon tender of an amount equal
to [five cents] for each name to be so provided (the amount of which
charge shall be stated to the member by the nonprofit corporation upon
request), a list of the members' names and addresses, who are entitled
to vote for the election of directors, and thelr class of wemberships 1f

there are classes of members, as of the most recent record date for
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which it has been compiled or as of a date specified by the member
subsequent to the date of the demand.
Comment. Section 6620 is based on subdivision {a) of Section 1600.

Section 6623, however, provides for a flat charge for each name on the

list rather than referring to the usual charges of the transfer agent.

Policy Issues;

Should a provision comparable to subdivision (b) be included?
Lecounendation: Yes.

Should a charge be specified in the statute? Recommendation: Yes.
If so, what charge should be specified?

Background: ilemorandum 76-26.

969/021 4 6621

Y 662l. Order postponing meeting

6621, Any delay by the nonprofit corporation in cowmplying with a
demand under Section 6620 beyond the time limits specified in that sec-
tion shall give the member properly making the demand a right to obtain
from the superior court, upon the filing of a verified complaint in the
proper county and after a hearing, notice of which shall be given to
such persons and in such manner as the court may direct, an order post-
poning any meeting of the members previously noticed for a pericd equal
to the periocd of such delay. This right is in addition to any other

legal or equitable remedies to which the member may be entitled.

Comaent. Seection 662]1 is the same in substance as subdivision (b)

of Section 1600,
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992/901 5 6622

§ 6622, Right of individual member to inspect membership records

6622, The record of members is open to inspectilon and copying by
any member at any time during usuval business hours upon written demand
on the corporation for a purpose reasonably related to such member's

interests as a member.

Comment. Section 6622 is the same in substance as subdivision (c)

of Section 1600.

992/902 § 6623

§ 56623. Application of article

6623. This article applies to any domestic nonprofit corporation
and te any foreign nonprofit corporacion keeping its record of members
or a duplicate thereof in this state or having its principal executive

office in this state.

Comment, Section 6623 is the same in substance as the last sen-~
tence of subdilvision (d) of Section 1600.

992/903 § 6630

Article 3. Boocks, Records, and ilinutes

a 6030, Inspection of boocks, records, and minutes

6630. (a} The books and records of account and minutes of pro-
ceedings of the members and the board and committees of the board of any

domestic nonprofit corpeoration, and of any foreign nonprofit corporation
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keeping any such records in this state or having its principal executive
office in this state, shall be open to inspection upon written demand on
the nonprofit corporation of any member at any reasonable time during
usual business hours for a purpose reasonably relating to such member's
interests as a member.

{b) The right of inspection created by this section extends to the
records of each subordinate body or subsidiary of a nonprefit corpora-
tion subject to this section.

Comment. Section 6630 is the same in substance as subdivision (a)
of Section 1601.

Cross Reference: § 5213~~Bylaws, right of member to inspect; § 5510--Re-
quired books and records.

992/908 T 6640

Article 4, Director's Rights of Inspection

¥ 6640, Director’'s right to inspect and copy

0640, CLvery director has the absclute right at any reasonable time
to inspect and copy all books, records, and documents of every kind and
to inspect the physical properties of the nonprofit corporation, dowmes-
tic or foreign, of which such person is a director and also of its
subordinate bodies and subsidiary corporations, domestlc or foreign. In
the case of g foreign corporation, thils right extends only to such
books, records, decuments, and properties of such nonprofit corporation

as are actually or customarlly located in this state.
Comment. Section 6640 1s the same in substance as Section 1602,
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992/909

Article 5. Judicial Enforcement

& 6650, Enforcement of right of inspection; appointment of inspectors
Or accountants

6650. (a) Upon refusal of a lawful demand for inspection, the
superior ccurt of the proper county, or in the case of a forelgn non-
profit corporation the superior court of the county in which the records
are located, wmay enforce the right of inspection with just and proper
conditions or may, for good cause shown, appoint one or wmore competent
inspectors or acccountants to audit the books and records kept in this
state and investigate the property, funds, and affairs of any domestic
nonprofit cerporation or any forelgn nonprofit corporation keeping
records In this state and of any subordinate body or subsidiary cor-
poration thereof, domestic or foreign, keeping records in this state and
to report thereon in such manner as the court may direct.

(b} All officers and agents of the nonprofit corporation shall
produce to the inspectors or accountants so appointed all books and
documents in their custody or power under penalty of punishment for
contempt of court.

(c) All expenses of the investigation or audit shall be defrayed by
the applicant unless the court orders them to be paid or shared by the

nonprofit corporation.

Comment. Section 6650 is the same In substance as Sectlon 1633.
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992/910 § 6651

& 6651. Recovery of reasonable expenses by meuber

6651, In any action or proceeding under Article 2 (commencing with
Section 6620) or under Sectiom 6630, if the court finds the failure of
the nonprofit corporation to comply with a proper demand thereunder was
without justification, the court may award an amount sufficient to
reimburse the member for the reasonable expenses incurred by such mem-
ber, including attorney's fees, in connection with such action or pro-

ceeding.

Comment. Section 6651 1s the same in substance as Section 1604,
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406/173 3 4710

CHAPTER 17, SERVICE OF FROCESS

Article 1. ‘Uianmer of Service Generally

-

i 6710. Additional method for serving domestic corporation

6710, In addition to the provisions of Chapter 4 {commencing with
Section 413.10) of Title 5 of Part 2 of the Code of Civil Procedure,
process may be served upon domestic nonprofit corporations as provided

in this chapter.

Comment. Sections 6710 to (732 are the same in substance as Sec~
tions 1700-1702 of the Corporations Code, Section 1702, as proposed to
be amended by Assembly 3111 2849 of the 1975~76 Regular Scssion, has
been used in preparing this chapter. The following table shows the

source of each section in this chapter.

Section Source (Corp. Code Sections)
6710 1700

6720 1701

6730 1702{a)

G731 1702(b) {(first two sentences)
(732 1702 (e)

Background: Iliemorandum 76-26.

Article 2. Service on Designated Apent

G 6720. Service on designated ggent for service

6720, Delivery by hand of a copy of any process against the non-
profit corporation {a) to any natural person designated by 1t as agent
or {b), if a corporate agent has been designated, to any person named in
the latest certificate of the corporate agent filed pursuant to Section
1505 at the office of such corporate agent shall constitute valid serv-

ice on the nonprofit corporation.

Comment. See the Comment to Section 6710.
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§ 6730

Article 3. BService on Secretary of State

§ 6730, Service on Secretary of State

6730. 1If an apent for the purpose of service of process has
regigned and has not been replaced or 1f the agent designated cannot
with reasonable diligence be found at the address designated for deliv~
ery by hand of the process, and it is shown by affidavit to the satis-
faction of the court that process against a domestic nonprofit corpora-
tion canmot be served with reasonable diligence upon the designated
agent by hand in the manner provided in Section 415.10, subdivision (a)
of Section 415.20 or subdivision (a) of Section 413.30 of the Code of
Civil Procedure or upon the nonprofit corporation in the manner provided
in subdivision (a), (b), or (c) of Section 416.!0 or subdivision (a) of
Section 416.20 of the Code of Civil Procedure, the court may make an
order that the service be wmade upon the nonprofit corporation by deliv-
ering by hand to the Secretary of State, or to any person employed iIn
the Secretary of State’s office in the capacity of assistant or deputy,
one copy of the process for each defendant to be served, together with a
copy of the order authorizing such service. Service in this manner 1s
deemed complete on the 10th day after delivery of the process to the

Secretary of State.

Comment. See the Comment to Scction 6710.

§ 6731. Uotice to corporation

6731. Upon the receipt of any such copy of process, the Secretary
of State shall give notice of the service of the process to the non-

profit corporation at its principal executive office, by forwarding to
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L 6731

such office, by registered mail with request for return receipt, the
copy of the process or, if the records of the Secretary of State do not
disclose an address for its principal executlve office, by forwarding
such copy in the same wanner to the last designated agent for service of
process who has not resigned. 1If the agent for service of process has
resigned and has not been replaced and the records of the Secretary of
State do not disclose an address for its principal executive office, no

action need be taken by the Secretary of State.

Comment. See the Comment to Section 6710.

§ 6732. Record of service; certificate of Secretary of State as
evidence

6732. {a) The Secretary of State shall keep a record of all proc-
ess served upon the Secretary of 3tate under this article and shall
record therein tne time of service and the Secretary of State's action
with referance thereto.

(b) The certificate of the Secretary of State, under the Secretary
of State's official seal, certifying to the receipt of process, the
giving of notice thereof to the nonprofit corporation, and the for-
warding of such proecess pursuant to this article, shall be competent and

prima facle evidence of the matters stated therein.

Comment. See the Comment to Section 6710,
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968/696 § 5113

ADDITIONAL AND CONFORHING PROVISTIOWS

§ 5113, ‘ailing

5113. Any reference in this division to mailing means first-claas
mall, postage prepaid, unless registered mail is specified. Registered

mall includes certified mail.

Comment. Section 5113 is the same as Section 113.

968/702 § 5114

§ 5114, TFinancial statements to be prepared in accordance with gen-

erally accepted accounting principles

5114, All references in this division to financial statements,
balance sheets, statements of assets and liabilities, and statements of
principal changes in assets and liabilities of a nonprofit corporation
and all references to assets, liabilities, revenue, receipts, expenses,
disbursements, and similar accounting items of a nonprofit corporatiom
mean such financilal statements or such itewms prepared or determined in
accordance with generally accepted accounting principles then appli-
cable, and falrly presenting the matters which they purport to present,
subject to any specific accounting treatment required by a particular
section of this division. Unless otherwise expressly stated, all refer-
ences in this division to such financial statements mean, in the case of
a nonprofit corporation which has subordinate bodies or subsidiaries,
consolidated statements of the nonprofit corporation and such of its

subordinate bodies or subsidiaries as are required or permitted tc be
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included in such consolidated statements under generally accepted ac-
counting principles then applicable and all references te such account-
ing items means such items determined on a consolidated basis in accord-
ance with such consolidated financial statements.

Comment. Sectlon 5114 is the same in substance as Section 114 with
revisions to reflect the termiﬁology used in this division with respect

to the financial matters of nonprofit corporations. See, e.g., Section
6521,

Policy Issues:

Is this section necessary? Recommendation: Yes.

Should the last sentence be deleted? Recommendation: Yes.

968/703 ¥ 5115

2 5115. Independent accountant

5115, As used in this division, independent accountant means a
certified public accountant or publie accountant who is independent of
the nonprofit corporation as determined in accordance with generally
accepted auditing standards and who is engaged by the nonprofit cerpora-
tion to audit its financial statements or perform other accounting

services.

Comment. Section 5115 is the same in substance as Section 115,
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9687705 1 5149

5 5149. Acknowledged

5149. "Acknowledged" means that an instrument is either:

{a) Formally acknowledged as provided in Article 3 (commencing with
Section 1180) of Chapter &4 of Title 4 of Part 4 of Division Second of
the Civil Code, or

(b} Accompanied by a declaration in writing signed by the persons
executing the same that they are such persons and that the instrument is
the act and deed of the corporation or of the persons executing the
same, as the case may be.

Any certificate of acknowledgment taken without this state before a
notary public or a judge or clerk of a court of record having an offi-

clal seal need not be further authenticated.

Comment., Section 5149 1s the same as Section 149.

Hote. "Acknowledged' is used in Section 6534.

968/706 G 5167

§ 5167. Domestic nonprofit corporation

5167. '"Domestic nonprofit corporation” umeans a nonprofit corpora-

tion formed under the laws of thils state.

Compment. Section 5167 is the same in substance as Section 167.



968/707 § 2177

§ 5177. Proper county

5177. '"Proper county' means the county where the principal execu-
tive office of the nomprofit corporation is located or, 1f the principal
executive office of the nonprofit corporation is not located in this
state, or the nonprofit corporation has no such office, the County of

Sacramento.

Commenit, Section 5177 is the same in substance as Section 177.

268/708 § 5189

§ 5189, Subsidiary

5189. '"Subsidiary" of a specified nonprofit corporation means a
corporation of whose shares those possessing more than 30 percent of the
total combined voting power of all classes of shares entitled to vote
are owned directly or indirectly through one or more subsidlaries by the

speciflied nonprofit corporation.

Comnent. Section 5189 is the same in substance as Section 189.

963/709 3 5250

% 5250. itequired contents of articles

5250. The articles of incorporation shall set forth:
# % g %
(e) The name and address in this state of the nonprofit corpora-
tion's initial agent for service of process in accordance with Section

6532,



. 9250

Comment. Subdivision (e} of Section 5250 is the same in substance
as subdivision (¢} of Section 202.

Policy Issue:

Stiould designatlon of an agent for service of process be mandatory?
Recommendation: Yes. (This issue is discussed and will be considered
in connectlon with the discussion of proposed Sectiom 6532.)

Background: Memorandum 76-26.,

968/721 5 7150
CHAPTER 21.5. ENFORCELEWT BY ATTORNEY GENERAL

§ 7150. Enforcement by Attorney Gemeral

715G, The Attorney General, upen complaint that a corporation is
failing to comply with the provisions of Chapter 15 (commencing with
Section 6510}, Chapter i6 (commencing with Section 6610), Chapter [to be
supplied later], may in the name of the people of the State of Cali-
fornia, send to the principal executive office of such nonprofir corpo-
ration notice of the complaint. If the answer is not satisfactory, the
Attorney General may imstitute, maintain, or intervene in such suits,
actions, or proceedings of any type in any court or tribunal of compe-
tent jurisdiction or before any administrative agency for such rellef by
way of injunction, the dissolution of entities, the appointment of
receivers, or any other temporary, preliminary, provisional, or final
remedies as may be appropriate to protect the rights of members or to
undo the consequences of failure to cowply with such requirements. In
any such action, sult, or proceeding, there may be joined as parties all

person and entities responsible for or affected by such activity.

Comment. Section 7150 is the same in substance as Section 1508.



968/897 § 7200
CAAPTER 22. CRIMES AWD PEJALTIES

§ 7200, Failure to keep records or submit financial statements

7200. {a) Every ncnprofit corporation is subject to penalty as
provided in thils section 1f the nonprofit corporation neglects, falls,
or refuses te do any of the following:

(1) Keep or cauge te be kest or maintained books and records of
account required by this division to be kept or maintained.

(2) Prepare or cause to be prepared or submitted the annual infor-
mational statement or fiscal statement required by Sectlon 6524 or any
financial statements required by this division to be prepared or sub-
mitted.

{b) The penalty is twenty-five dollars ($25) for each day that such
failure or refusal continues, beginning 30 days after receipt of a
written request that the duty be performed from one entitled to make the
request, up to a maximum of one theousand five hundred dollars ($1,500).

{c) The penalty shall be paid to the member or members jointly
making the request for performance of the duty and damapged by the ne-
glect, failure, or refusal, 1f suit therefor i1s commenced within 90 days
after the written request is made; but the maximum daily penalty because
of failure to comply with any number of separate requests made on any
one day or for the same act is twop hundred fifty dollars ($250).

Comment. Section 7290 is based on Section 2200. Section 7200 is

phrased to use the terminclogy used in the relevant provisions of the

nonprofit corporation law.

Cross-Reference: § 7202-~Cumulative remedy.




968/398 § 7201

§ 7201. Failure to enter transfer of membership

[Jlote. This section will be drafted after the transfer of
membership provisions have been drafted. The comparable provision
of the business corporations law is Section 2201.]

968/899 § 7202

§ 7202. Additional remedies not affected; remission of penalty

7202. {a) Any penalty prescribed by Section 7210 or Section 7211
is in addition to any remedy by injunction or action for damages or by
writ of mandate for the nonperformance of acts or dutles enjoined by law
upon the nonprofit corporation or its directors or officers.

(b) The court in which an action for any such penalty is brought
may reduce, remlt, or suspend the penalty on such terms and conditions
as 1t may deem reasonsble when it is made tc appear that the neglect,

failure, or refusal was inadvertent or excusable.

Comment. Section 7202 is the same in substance as Section 2202.

Cross—Reference: §§ 7254, 7255-—Criminal 1iability of directors and
officers.

963/900 § 7254

§ 7254. False report or statement; refusal to keep book or post no-
ticei criminal penalty

7254, Every director, officer, or agent of any nonprofit corpora-
tion, domestic or foreign, is guilty of a felony if he does any of the

following:



5 7254

(a) Knowingly concurs in making, publishing, or posting either gen-
erally or privately to the members or other persons (1) any written
report, exhibit, statement of its affairs or pecunlary condition, or
notice containing any material stateuwent which is false, or (2) any
untrue or wilifully or fraudulently exaggerated report, account, or Btate-
ment of operations, values, activities, revenue or receipts, expenses or
disbursements, or prospects, or (3} any other paper or document intended
to produce or give, or having a tendency to produce or give, the mem-
berships in such nouprofit corporation a greater value or less apparent
value than they really possess.

(b) Refuses to make any book entry or post any notice required by
law in the wanner required by law.

Comment. Section 7254 1s comparable to Sectlon 2254, The language

of Section 2254 has been revised to reflect the language used in the

nonprofit corporation law.

Background: Ilemorandum 76-26,

3

968/988 3 7255

§ 7255. Fraudulent records; criminal penalty

7255. (a) Every director, officer, or agent of any nonprofit cor-
poration, domestic or foreign, who knowingly recelves or acquires pos-
session of any property of the corporation, otherwise than in payment of
a just demand, and, with iotent to defraud, cmits to make, or to ceuse
or direct to be made, a full and true entry therecef in the books or

accounts of the nonprofit corporation is guilty of a public offense,
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§ 7255

(b) Every director, officer, agent, or wmember of any nonprofit
corporation, domestic or foreign, who, with intent to defraud, destroys,
alters, mutilates, or falsifies any of the books, papers, writings, or
securities belonging to the nonprofit corporation or makes or concurs in
omitting to make any material entry in any book of accounts or other
record or document kept by the nonprofit corporation is guilty of a
public offense.

{c) Lach public offense specified in this section 1s punishable by
imprisonment in a state prison for not more than 10 years or by impris-
onment in a county jail for not exceeding one year or a fine not exceed-

ing five hundred dellars ($500) or by both such fine and imprisonment.

Comment. Section 7255 1s the same in subsatance as Section 2255.

968/989 CCP § 416.10

CODE OF CIVIL PROCEBURE

§ 416.10 (technlcal amendment)

SEC. ___. Section 416.10 of the Code of Civil Procedure is amended
to read:

416,10, A suazmons may be served on a corporation by delivering a
copy of the summons and of the complaint:

(2a) To the person designated as agent for service of process as
provided by any provision in Sections 20% 202 , 1502, 2105 ex , 2107 ,

5250, 6532, or 6533 of the Corporations Code (or Sections 3301 to 3303,

inciusive, or Sections 6500 to 6504, Inclusive, of the Corporatlons Code

—



CCP vy 416.10

as in effect on December 31, 1976, with respect to corporations to which
they remain applicable};

(b} To the president or other head of the corporation, a vice
president, a secretary or assistant secretary, a treasurer or assistant
treasurer, a general manager, or a person authorized by the corporation
to receive service of process;

{c) 1If the corporation is a bank, to a cashier or assistant cashier
or to a person specified in subdivision {a) or (b). or

{(d) VWhen authorized by any provision in Sections 1701, 1702, 2110 ,

or 2111 or Chapter 17 {commencing with Section 6710) of the Corporations

Code (or Sections 3301 to 3303, inclusive, or Sectlons 6500 to 6504,
inclusive, of the Corporaticns Code as in effect on December 31, 1976,
with respect to corporations to which they remain applicable); as pro-

vided by such provision.

Comment. The amendments of Section 416.10 are technical. The
amendment to subdivision (a) to change 201" to 202" corrects an ob-
vious error in reference. The addition of the references to Sectloms 5250,
6532 and 6533 in subdivision (a) picks up provisions requiring nomprofit
corporations to designate agents for service. The addition of the
reference to Chapter 17 (commencing with Section 6710) picks up the
chapter relating to service of process on domestic nonprofit corpora-
tions., [Additional technical additions will be required to Section
416.10, and the Comment to this section will be expanded accordingly.]
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$92/911 “ev. & Tax. Code ¥ 25930

REVEWUE & TAXATION CODE

§ 25936 {technical amendment)

S5EC. . Secction 25936 of the Revenue and Taxation Code is
amended to read:
25936, Upon certification by the Secretary of State pursuant to

subdivision (a) of Section 2204 or subdivision (a) of Section 6540 of

the Corporations Code, the Franchise Tax Board shall assess a penalty of
two hundred fifty dollars ($250). Such penalty shall be a final assess-
ment due and payable at the time of assessment but no Ilnterest shall
accrue thereon. The assessment shall be collected as other taxes,
intereat and penalties are collected by the Franchise Tax “oard unless
the Secretary of State decertifies the name of the corporation as pro-

vided in subdivision (e) of Section 2204 or subdivision (e) of Section

6540 of the Corporations Code.

Comment. Section 25936 i1s amended to insert appropriate references

to provisions relating to nonprofit corporations.
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