Memorandum 76-19

Subject:; Study 77.80 = Nonprofit Corporations {Members! Derivative Actions)

By means of the derivative action, a shareholder or member of a cerporatien
may enferce a cerporate right, vhere the corperation refuses te act,against of-
ficers or directars of the cerporatien or agasinst third persens. The plalntiff
sues on behalf of the corporation,and any resulting money judgment is in faver
of the corperation rather than the plaintiff. Of course, a prevailing.plaintiff
is generally allowed cests a«nd atierney's fees. Derivative actiens sheuld be
distinguished froem sharehelders' or members' direct actiens (which may be class
actiens) against the cerporatisn, FExamples ef derivative actiens include; acw
tiens to recever damages from &n ultre vires act; actiens te enjeln directesrs,
officers, or centrelling shareholders fram breaching their fiduciary duty te the
corpsration ar te recever damages fer breaeh of duty; actiens te enlein eutsiders
from wronging : the cerporstion or to recever fer such wr:ﬁg. Examples of direct
actions include: actloms based on corpsrate cenfract with steckhelder -.sr member
aslindividual; tart actiens far injury te the sharehelder or member; actigns te
enferce the right té vote in the cerperatien; actiens to cempel disselution;
actions %o remedy the wrengful expulsion of & member., Direct and derivative

causes may be cembined in the same actien. (The foregoing discussien is derived

from 13 W. Fletcher, Private Corporatiens §§ 5907-6045.5 (perm, ed, rev, vel.

1970}, and H. Henn, Corporations §§ 358-380 (24 ed. 1970)}.)

The exilsting General Nonprefit Corperatien law dees net explicitly previde
for de;ivative actiens in the right of a_nenprefit corporatlen, Presumably, the
sharehelder derivative actlon provision of the General Corperatien Iaw (Sectien
834 in the existing law, see Exhibit I--pink) governs derivative actions in the

right of nenprofit corporations by force of Section 9002 which incerporates
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provisions of the General Corporation law for the purposes of the General
Nonprofit Corporation Iaw and by force of Sectlon 103 which defines "shareholder"
to include "member,"

Derivative actions by members of nonprofit corporations have not resulted
in many reported cases in California. We have found only one such case. In

Ashton v. Dashaway Association, 81 Cal. 61, 22 P, 660 (1890), & member of an

Incorporated temperance association was permitted to btring an action 1in eguity

to prevent the distribution of the assets of the association to the members. A
lesding treatlse stetes that the "right of a stockholder te sue is nat affected
by the nature or kind of the corporation, and the law pertaining to derivative
sults applies to a nonprofit corporation exuctly the same as if 1t were a business
corporation.” (13 Fletcher, supra, at § 5950, citing decisions in Washington,
Iouisiana, Delaware, New York, and New Jersey.} New York and Pennsylvania have
made explicit the right of 2 member to bring a derivative action. (N.Y. Not-for-
Profit Corporation Iaw § 623 {Exhibit II--yellow); Pa. Corporation Notefer=profit
Code § 7765 (Exhibit IIl--green).)

At the June 1974 meeting, the Commission considered a draft of previsiens
relating to derivative actions and decided that the General Nonprofit Corporation
Iaw should provide explicitly for derivative actions. The staff has given further
consideration to the earlier draft, particularly in light of the new General Cor=-
poration [aw and the Commission discussion and decisions coucerning the earlier
draft, and has drafted a new set of provislons which are attached to this memo-
randum. The remainder of thils memorandum is a discussion of the attached draft

and possible alternative provisions.

Who May Bring Derivative Actions

Under the Generzl Corporation Iaw, any shareholder may bring a derlvative

action if he meets the other reguirements,but an undertaking in the amount of
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up to $50,000 may be required. The earlier staff draft was similar to the New
York provision in that i1t required an action to be brought by the lesser of
50 members or 10 percent of the members and sliminated the vndertaking provislon.
However, at the June 1074 meeting, the Commission expressed seme concern that
this might be too restrictive. Accordingly, the attached draft proposes to
combine the two provisions by permitting a derivative action to be brought by
the lesser of 50 members or 10 percent of the members (provided that they all
meet the requirements dlscussed below) without the necessity of giving an under-
taking; where the plaintiffs do net meet this mumerical gualificatlen, the defend-
ant corporation ¢or the defendant directers or officers may meve for an undertaking
in the same manner as is provided in Section 83k of the General Corporation law
{new Section 800). This scheme 1s similar teo that provided in Pennsylvania.
(See Pa. Corporation Not=-far=profit Code § 7765 in Exhibit I.)

This scheme provides flexibility in the nonprefit situation while, at the
same time, protecting against "strike suits" by means of the S0~member or 10-
percent rule or by means of the undertaking requirement in cases where fewer

members sue.

Contemporaneous Membership Rule

At the June 197h meeting, the Commission decided that a plaintiff member
mist have been a member at the time the tramsaction complained of occurred. In
the attached draft, we have followed the form of the contemporaneous ownership
rule as 1t appears in Section 800 of the new General Corporation law. Section
800 contains an exception to the contemporaneous ownership rule that did not
appear in Section 83k of the old (eneral Corporation Law. We have included this

exception in the draft of Section 5801 for the sake of consistency.



Other Conditions Precedent to Suit

The draft, like Sections 800 and 834, requires the member to make come
effort to secure from the nonprofit corporation the action he is suing for or
to give hls reasons for not making such effort. Usually this takes the form
of a demand on the board of directors. This need not be done where the alleged
wrongdoers are in control of the corporation. A demand on members might also
be required where the members have the power to ratify the alleged wrongdoing.
The exact nature of the efforts needed to satisfy the exhaustion of remedies
requirement cannot, of course, be specified in the statute. However, the draft
statute, like Sections 8OO and 83k4,does require the plaintiff te inferm the
hoard of directors or the corporation in writing of the grounds for ithe action

or deliver a copy of the complaint that the plaintiff proposes to file.

Costs and Attorney's Fees

The draft statute, like Sections 800 and 834, does not attempt to state
the law regarding the award of costs and attorney's fees except where an under-
taking is given {see discussion below). The normal rules concerning costs
apply in derivative actions. Some specilal rules concerning attorney's fees
developed by the courts are applicable to derivative actions. Hence, where the
plaintiff's action results in the preservation of a fund or the award of damages
to the corporation, the plaintiff is entitled to be compensated for his attorney's
fees (as well as costs) from the fund. Even where no actual monetary gain
results from the action, the plaintiff muy receive hisg attorney's fees if the
corporation has received a "substantlial benefit" from the litigation. Fletcher

v. A. J. Industries, Inc., 266 Cal. App.2d 313, 72 Cel. Rptr. 146 (1968). We

do not propose to codlfy these rules.



Under the staff draft, if the plaintiffs satisfy the 50 member or 10 ver-
cent of the members rule, they do not hsive to give an undertaking, and the

nonprofit corporation would not be entitled to attorney's fees.

Undertaking to Secure Defendant's BExpenses

VSection 5803 of the staff draft parallels the provision of Section 800 of
the new General Corporation Iaw relating to securlty for expenses, including
attorney's fees. In order to obtain an order for an undertaking, the defendantL
must show either that there is no reascnable peossibility that the action will
benefit the corporation or that the individual defendant who is an officer or
director did not participate in the transaction complained of. If an under-
taking is required, and the defendant ultimately prevails, then his costs and
attorpey's fees may be satisfied out of the security. However, this provision
does not provide authority for the award of attorney's fees where no undertaking
is given—-g;g;L where the defendant does not seek an undertaking within the
time provided, vhere the defendant does not show that the grounds for requiring
an undertaking exist, or where an undertaking is ordered But the action is dis-
missed because the plaintiff falls to furnish the undertaking. ©See Code Civ.
Proc. § 1021 {"except as attorney's Tees are specifically provided for by
statute, the measure and mode of compensation of attorneys . . . is left to

the agreement, express or implied, of the parties"); Freeman v. Goldberg, 55

Cal.2d 622, 361.P.2d 2hk, 12 Cal. Rptr. 668 (1961){no attorney's fees awarded
where derivative action dismissed because of plaintiff's failure to give under-

taking).

Court Approval of Settlement

We have codifled the requirement of case law that the court approve any

settlement or compromise of the derivative action. See Ensher v. Ensher,
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Alexander & Barscom, Inc., 187 Cal. App.2d 407, 9 Cal. Rptr. 732 (1960). The

theory of this rule is that the plaintiff in a derivative action is a trustee
for the corporation’'s ceouse of action. Court approval 1is reguired to protect
against suits brought for the personal enrichment of the plaintiffs or their

attorneys.

Respectfully submilitted,

Stan G. Ulrich
Staff Counsel
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FLRIRIT X
Ve, Crry. fode a8 Hay t

§834, Conditiuns provedent to meintenaves of mesber’s dr

ahprabolier's aciios Mollon for pluintilf o furcish apoas
rity: ‘Wheo vleading to by Bleu Applicuiion of section to
{ncorporetes and unineorporated sseccintlons, . U 7,
{#; Mo action may be initituted or maintained in' righs of-amy
uaincorporeted weaciation of of any domeatie or foreign m
tian by 8 meinber of such easovintion or by the holdsr or A
of #haves, oo of wuding trest serthicstes vepresenting vheres, ef
augh corporstion uless both of the fotlowing conditiens exist: . '
(1} The plaind zidegss in the complaict that he was 8 member,

' vegistersd ebarcholder or the helder of voting trust caten at
. the time of the transaction or any part ihorest of 3 ha

complaing or. that his membership, shares or vobing trust oertifi-
natee there-fier develved upon him by operativn of law from &

‘holder who was & hoider at the time of the iransuction or say

part thereof complsined of. ‘

(2) The plaintiff alleges in the complaint with perticularity his
efforts to secure from the board of directors such action s he

 desives and alleges further that he has either informed the
* corporation or such board of directors in writing of the ultimate

facts of each cause of action sgeinst each defendant director or
dalivered to the corporation or such board of directors & true

of the complaint which he proposes o file, and the reasons for
failure to obtait such action or the ressons for not making such
effort.
{b) In any such action, at any time within 30 days after service
of summons upon the corporation ur any defendant who Is an
officer or director of the corporation, or held such office at the
time of the acts complained of, the corporation or such defendant
may move the court for an order, upon notice and hearing,
requiring the plaintiff to furnish security as hereinafter provided.
Such motion shall be based vpon one or more of the followlng
grounds: - .

{1} That there is no reasoneble possibility that the prosecution
of the cause of action alleged in the complainl esgainst the moving
party will benefit the corperation or its security holdery;

(2) That the moving party, if other than the corporation, did not
participate in the transection complained of in any capacity.

The court on application of the corporation or any defendant
m, for good csuse shown, extend such 30-day period for an

iticnal period or periods not exceeding 60 days.

At the bearing dpon such motion, the court shell consider such
avidercs, written or oral, by witnesses or affidavit, us may be
material: (a) fo the groutd or grounds upon which the motion is
based, or (b} to 8 delsrmination of the probable reasonable ex-
papses, including attorney’s fees, of ths corporation and the
moving party which will bo incurred in the defense of the action.
If the court determines, sfier hearing the evidence adduced by the
parties ot the hearing, that the moving party hes eptablished a
probability in mupport of eny of the grounds upon which the
motion is bhased, the cours shall fix the mature and amount of
seourity, not to exceed twenty-five thousand dollars ($25,000), to
be' furnished Ly the plaintif for reascnsble sxpenses, inclu
attarney’s fees, which may be incurred by the moving party
the Tﬁﬂm in comnection with such action, including ex.
m which said corporation mey become liable pursuant io

> (B30, A defermination by the court that security either
shall or shail not be furnished or shall be furnished ae to cne or
m@faqden@mdnotastuathem.ahﬁn&bedwmpda
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§ 884

determalnstion of any the OF mors issued io the actiou or of the
. merits thoreof. The corporation snd the meving party ahall have
i maeourss to sl secuvity in sech amount ass the court shail
. defermine upon the tarmination of such sction. The amount of
| gach securily ey thereafter from Hive te¢ time be increassd or
 decrensed in the dizcretion of (he ootirt upen showing that the
pactrity provided has or may become inadequate or is excessive,
bt mch erder shall rot incresse the tots! smount of -such

 geousity bevond twenty.five thoussnd doflars (8250000, 1f  the

oourt, upon &ny such motion, makes a determination that sec
thatl be farnished by the pisintif as to any one or more
“amts, the acticn sbul! be dimmimsed sz {2 such defendant nr
dofendanis, unisss the security required by the court shall have
mm»dmtbmsuchrmshhmmmy%ﬁmdhv

If the plaintiff in any such action shall, sither before or after a
motion s msde pursusnt o thie subdivision, or any order or
determination pursusit to such motion, poat good and suﬁcmnt
bond or bonds in the aggregate amount of tweniy-five thousand -
dollure ($25,000} to secure the reasanable expenses of the
. - entitled to make such motion, euch plaintiff or plaintiffs be
deemed to have fully complied with the requirements of this
subdivision and with any order for security therstofors made

hereto, any such motion then pending shall be deemed
nf.tnd no further or additional bond or other security
1 be required.
{¢) If any such motion ia filed, no pleadings reed be filed by the
aotdon ehall bo stoved, watih 10 sy sk ma meecution of wuch
on unt r uuch mwtion ahell h.lve
been disposed of,
, (@) The provigions of this section are applicable to all asmocia-
* tions, both mcorporatedi a:ind unincorporated. As used in this
section “corporation” includes an unmcorporated aasociation,

“board of directors” includee the managing body of an nninoo:::

ratad association.
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. {Hew York Rot=fopr-Profit Corporation law § 623.]
¥OT-FUR-PEGYIT QOEP. B-184
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§ £33, Members' derivotive adion broughi in the cight
uf the cerporotion o geedure o Jedgment In s
favar

{al Ar sction mey be brought in the right of & domestic or
foreign corporation o grocure ¢ judgment in ite favor by Bee
percant or more of amy ciass of members ar by weh percontage
of the holders of capitsl certificatas o of the cwners of
8 benefcral interest in the capita’ csrtificates of such
corporation. '

(k) In any such actian, it shall by made i'; ;ppasr that aach
ptaintif is such a membar, holder or owner at the time of
bringing the action.

{c] In any such action, tha complaint shell set forth with

: particularity the efforts of the plaintift or plaintifh 4o zscure

the initiation of such action by tha board of the reasor for not
making such affori.

{d} Such action shall not be discontinued, compremised or
settled without the approvai of the court havisg jurisdiction of
the action. If the court shall determine that the interests of
the members or of any class or clawse: thereof will be substen-
tially afiected by such discestinuance, compromise or sotile-
ment, the court, in its discretion, may diract that nelice, by
publication or otherwise, shall bs given to the members or class *
of classes thereof whose interssts it determines will bs so
affacted; if notice is so divected to_be given, the court may
datermine which ane or mere of the parties fo the action -halt
bear the expense of giving the ame, in such amount as the
court shall determine and find to be reasorable in the circum.
stances, and the amount of such expense shall be swardad as
special costs of the action and racoversble in the same manner
as statutory taxable cosis.

{e} 1fthe action on bohsif of the corporstion wes succassful,
in whols or in part, or if snyfhing was recsived by the plainiiff
ot plaindiffz er & claimant or claimank as the result of &
judgmaent, campromise or settlement of an action or claim, the
court may award the plaintiff or plaintiffs claimant or claim-

ants, reatonable expenses, including reasonable attorney's faas,
and shall direct him o them o account to the corporetion for
the remainder of the procesds so received by him or them. This
paragraph shell not apply fo any judgment rendered for the
benefit of injured members or non-record owners oaly and
limtted fo & recovery of the loss or damage sustained by them.
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| ZXHTATT TiI
{Pennaylivanis Corporeticn Xotefor-profit Code § 7765.]

§ 7785, Acuiow. by memlors to enforce u secondary right

(n) General rule~—Excépt as provided in subsection (b) of this
seciion, in any action breeght to enforce a secondary right on the
part of one or more members against any officer or director, or
former officer or director, of a nonprefit corporation because such
corporation refuses to enforce rights which may properly be as-
serted by it, the plaintift or plaintiffs must aver and it must be
made to appear, that the plaintiff or cach plaintiff was a member
of such corporation at the {ime of the transaction of which he
complains.

(b) Exceptioh.-~Any member who, except for the provisions of
subsection (a) of this section, would be entitled to maintain such

"~ an action and who does not meet such requirements, may, neves-
theless in the discretion of the court, be allowed to maintain such
. action on preliminary showing to the court, by petition, and upon

affidavits and depositions as may be required by the court, that
: there is a strong prima facie case in favor of the claim asserted on
i | behalf of the corporation and that without such action serious
© injustice will result. - .

{c) Security for costs.—In any such action instituted or main-
tained by less than the smaller of 50 members of any class or 5%
of the members of any class of such nonprofit corporation the
corporation in whose right such action is brought shall be entitied
at any stage of the proceedings to reguire the plaintiff or plain-
tiffs to give security for the reasonable expenses, including at-
torneys’ fees, which may be incurred by it in connection *there-
with, for which it may become liable pursuant ito section 7743 of
this title (relating to mandatory indemnification) (but only in-
sofar as relates to actions by s in the right of the corporation)
to which security the corporation shall have recourse in such
amount as the court having jurisdiction shall determine upon the
© termination of such action. The amount of such security may,
from time io time, be increased or decreased in the discretion of
the tourt having jurisdiction of such action upon showing that
the sccurity provided has or may Lecoms inadeguate or excessive.
Such security may be denied or limited in the discretion of the
court upon preliminary showing to the court, by petition, and
affidavits and depositions as may be required by the court, es-
tablishing prima facie that the requirement of security or full
secutity “would impose undue hardship on plaintiffs and serious
injustice would result.

{d) Nonqualified foreign corporations.—The provisions of this
section ghall extend to nonqualified foreign corporations.



106/4962 § 5800

CHAPTER @. MEMBERS' DERIVATIVE ACTIONS

§ 5800. PRipht of mewber to bring derivative action

5800. A wuember of a domestic or foreign nonprofit corporation may
institute and maintain an actlon in the right of the nonprofit corpora~

tion only as provided in this chapter.

Comment. Section 5870 makes explicit the right of a member of a
nonprofit corporation to bring a derivative suit. Formerly, Section 834
of the former General Corporation Law (predecessor of Section 800 of the
new General Corporation Law)} governed such actions in the right of
nonprofit corporations. See former Sections 103 (“shareholder” includes
"member") and 9002 (incorporating provisions of General Corporation
Law). See also Ashton v. Dashaway Ass'n, 31 Cal. 61, 22 P. 660 (1890).

dWote., The staff will give further consideration to the inclusion
of foreign nonprofit corporations in this section when we consider the
general subject of forelgn nonprofit corporations. VWhether the holder
of a voting trust certificate should be permitted to maintain an action
will depend upon whether voting trusts are authorized by the nonprofit
corporation law.

58001



100/963 7 5801

§ 5301, Allepations of complaint

3801. {(a) In an action brought pursuant to this chapter, the
complaint shall contain all of the following allegations:

{1} Each plaintiff is a member of the nonprofit corporation at the
time the action is commencad.

{2) Bach plaintiff was a member of the nonprofit corporation at the
time of the transaction (or any part thereof) complained of or holds a
membership which devolved upon the plaintiff by operation of law from a
person who was a member at such time.

(3) The plaintiff’s efforts to secure from the board the action the
plaintiff desires or the reasons for not making such efforts. Such
allegations shall be made with particularity,

(4) The plaintiff has either informed the nonprofit corporation or
the board in writing of the ultimate facts of each cause of action
against each defendant or delivered to the noenprofit corporaticn or the
board a true copy of the complaint which the plaintiff proposes to file.

(b) The court, in its discretion, may allow a plaintiff who does
not meet the requirements of paragraph (2) of subdivision {a) to main-
tain an action under this chapter after a preliminary showing and deter-
mination by the court by motlon and after a hearing at which the court
shall consider such evidence, by affidavit or testimony, as it deems
material of all of the following:

(1) There is a strong prima facie case in favor of the claim as-
serted on behalf of the nonprofit corporation.

{(2) No other similar action has been or is likely to be instituted.

5801--1
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{(3) The plaintiff acquired the membership before there was disclo-
sure to the public or to the plaintiff of the wronpdoing of which the
plaintiff complains.

(4) Unless the action can be maintained, the defendant may retain a
gain derived from defendant's willful breach of a fiduciary duty.

(5) Tiie requested relief will not result in unjust enrichment of

the nonprofit corporation or any member of the nonpreofit corporation.

Comuent. Section 5802 provides for the allegation in the plain-
tiff's complaint of several conditions to bringing a derivative action.
Subdivision {(a) is the same In substance as subdivision (b) of

Section 300 of the General Corporation Law and subdivision (a) of former
Section 834 except that references to "shareholders' have baen changed
to "wembers.”” The requirement stated in paragraph (1) is implicit in
Section 800 and former Section B34.
Subdivision (b) provides an exception to the contemporaneous mem=
bership rule of subdivision (a){(2). It is the same 1o substance as a

portion of paragraph (1) of subdivision (b) of Section 800.

5801-=2



100/965 £ 5802

% 5802, Discontinuvation of actiom: court approval

5802. An action brought pursuant to thls chapter shall not be
discontinued, compromised, or settled without the approval of the court,
Comment. Section 5802 codifies the rule stated in Ensher v.

Engher, Alexander & Barsoom, Inc., 187 Cal. App.2d 407, 9 Cal. Rptr. 732
(1960).

5802«-1



100/966 5 5803

3 5803. Security for defendant's expenses

5803, ({a) Ixcept as otherwise provided in Section 5804, in an
action pursuant to this chapter, at any time within 30 days after serv-
ice of summons upon the nonprofit corporation or upon any defendant who
1s an officer or director of the nonprofit corporation or held such
office at the time of the acts complained of, the nonprofit corperation
or such defendant may move the court for an order, upon motice and
hearing, requiring the plaintiff to furnish security as provided in this
sectlon,

{(b) The motion shall be based upon one or both of the following
grounds:

(1) That there is no reasonable possibility that the prosecution of
the cause of action alleged in the complaint against the moving party
will benefit the nonprofit corporation or its members.

{2) That the moving party, if other than the nonprofit corporation,
did not participate in the transaction complained of in any capacity.

{c) The court on application of the nonprofit corporation or any
defendant may, for good cause shown, extend the 30-day period provided
by subdivision (a) for an additional period or pericds not exceeding 60
days.

{d) At the hearing on the motion, the court shall consider such
evidence, written or oral, by witnesses or affidavit, as may be material
(1) to the ground or grounds upon which the motion is based or (2) to a
determination of the probable reasonable expenses, including attorneys'

fees, of the nonprofit corporation and the moving party which will bLe

5303--1



5 5803

incurred in the defiense of the action. If the court determines, after
hearing the evidence adduced by the parties, that the moving party has
established a probability in support of any of the grounds upon which
the motion is based, the court shall fix the nature and amount of secu-
rity, not to exceed fifty thousand dollars (550,000}, to be furnished by
the plaintiff for reasonable expenses including attorneys' fees which
may be incurred by the moving party and the nonprofit corporation in
connectlon with the action.

(e} A ruling by the court on the motion shall not be a determina-
tion of any issue in the action or of the merits thereof.

{f) The amount of the security may be increased or decreased in the
discretion of the court upon a showing that the security provided has or
may become inadequate or is excessive, but the court may not in any
event increase the total amount of the security beyond fifty thousand
dollars (550,000).

(g) If the court makes a determination that security shall be
furnished by the plaintiff as to any one or more defendants, the action
shall be dismissed as to such defendant or defendants unless the secu-
rity required by the court has been furnished within a reasonable time
fixed by the court.

(n) Upon the termination of the action, the nonprofit corporation
and the moving party shall have recourse to the security in an amount
determined by the court.

{1) If the plaintiff, either before or afiter a motion is made

pursuant to subdivision {(a2) or any order or determination pursuvant to
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such motion, posts good and sufficient bond or bonds in the aggregate
amount of fifty thousand dollars ($50,000) to secure the reasonable
expenses of the parties entitled to make the motion, the plaintiff has
complied with the requirements of this section. Any motion for security
then pending shall be dismissed, and no further or additional bond or
other security shall be required.

{j) If a motion is filed pursuant to subdivision (a), no pleadings
need be filed by the nonprofit corporation or any other defendant, and
the prosecution of the action shall be stayed until 10 days after the
disposition of the motion.

Comment. Section 5803 continues the substance of subdivisions (b)
and (c} of former Section 834. The maximum amount of the undertaking

has been raised to 350,000 to be consistent with Section 800 of the new

General Corporation Law.

Jdote, If the Commission's Hecommendation Relating to Undertakings
for Costs 1is passed, we will amend this section accordingly.

If the Commission decides to provide that the nonprofit corporation
may indemnify its directors and officers for their litigation expenses
when that subject 1s consldered, we will add a provision for the under-
taking under Section 5803 to cover such amounts as 1s provided in Sec-
tion 300 of the General Corporation Law.
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100/968 5 5804

§ 5804. Lxception to security for defendant's expenses

5804, otwithstanding Section 5803, if an action is brought pursu-
ant to this chapter by at least 50 wembers or at least 10 percent of the
members, wvhichever number is smaller, the plaintiffs shall not be re-

quired to furnish security for the defendant's expenses.

5304—--1



