#63.71} , 1/27/76

lemorandum 76~-18
Subject: Study 63.70 ~ Evidence (Psychotherapist-Patient Privilege)
BACKGROULID

One of the Commission's nonpriority projects is a review of expe-
rience under the ividence Code and a comparison of the provisions of the
Federal Rules of Evidence to determine whether any changes in the Evi-
dence Code are desirable, The Commission retained Professor Friedenthal
as 1ts consultant on this toplc. A copy of his background study 1is
attached.

This memorandum is concerned only twrith the psychotherapist-patient
privilege. This is one area of the lIvidence Code that 1s in need of
consideration on a priority tasis. We have received a number of com-
munications concerning claimed deficiencles, and several law review
articles have been published pointinr out suggested revisions.

We will consider only that portion of Professor Friedenthal's study
that concerns the psychotherapist-patient privilege ar this time.
However, 1t 1s important that you read the short forward to the study
{pages 1-2) so you will understand the approach taken by the comsultant.
tie took this approach at the suggestion of the Executive Secretary, who
wanted to avold having a backoround study consisting of hundreds of
pages. 1t is recoanized that futher research by the staff may be nec~
assary on particular matters should the Commission determine that some
change in existing law may be desirable.

This memorandum will not duplicate the discussion in Frofessor

Friedenthal's study, We will, however, point up the various problems
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that exist or may exist with respect to the existing statute. In one
cagse, the staff takes a different view than Professor Friedenthal. In
each case, we will refer to the pertinent portion of the study. The
text of esach section of the California cfvidence Code is set out in the
text of the memorandum. The text of the comparable provision of the
federal rules and the advisory committee comwent is set out as Exhibit

V1 attached.

THE CASE FOR THE PSYCHOTHERAPIST-PATIENT PRIVILEGL

The case for the psychotherapist-patlent privilege has been made,
and made well, by uumerous legal scholars. It 1s enough here to brief-
ly reiterate the thinking which led to the enactment of the nrivilege in
California.

Tne standard test for the legitimacy of a privilege is the one
devised by Professor Wigmore. The test has four parts, as follows:

(1) The communicatlons must originate in a confidence that they
will not be disclosed.

(2} This element of confidentiality must be essential to the full
and satisfactory wmaintenance of the relation between the parties.

(3) The relation wmust be one which in the opinion of the community
ought to be sedulously fostered.

(4) The injury that would inure to the relation by the disclosure
of the communications must be greater than the benefit thereby gained
for the correct disposal of litigatiom.

The California Law Revision Commission concluded that each of these
requirements is met in the case of the psychotherapist-patient rela-
tionship. In sum, the conclusion was this--treatment of the wmentally

111 is too important, and the assurance of confidentiality too central
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to it, to risk jeopardizing the vhole because of the relevance of some
patients' statements to some legal proceedings.

& further argument in favor of confidentiality, and not noted by
the Law levision Commission, is the fact that the revelations of a
patient to his therapist are for the most part not of such a nature as

to be useful as evidence.

Although absclutely necessary in treatment, data from free-
association, or fantasies, or memories, are not reliable for use in
court as they mostly represent the way the person experlence an
event, and not how the event occured. They are not "facts'.
Psychic reality is not the same as actuval reallty . . . As the
material revealed in psychotherapy does not deal with reality of
the outer world, it would make poor, yet prejudicial evidence.
[Slovenko, Psychlatry and .2 Second Look at the [ledical Privilege, 6
Hayne L. Wev. 175, 194 (1950).]

This argues that the benefit to bé gained for the correct disposal of
litigation, under Wigmoié‘é fourth test, may indeed be slight, thus
strengthening the arguﬁeut to ﬁreserve the confidentiality of the
communications.

The ultimate recommendation of the Law Uevision Commission called
for a privilege which would cover a psychotherapist who is a psychia-

trist or clinical psychologist. \7j¢i, rhis nriof history now in focus, we can

proceed to exaaine each saction of tne California Statute.

AWALYSIS OF PSYCHOTHERAPIST-PATIZNT PRIVILEGE STATUTE

Section 1010, Definition of "Psychotherapist”

The staff recommends that Section 1010 be amended to read as fol-

lows:



1013. As used in this article, "psychotherapist’’ means:

{a) A person authorized, or reasonably believed by the patient
to be authorized, to practice medicine in any state or nation who
devotes, or is reasonably believed by the patient to devote, a
substantial portion of his time to the practice of psychiatry +

() A person licensed as a psychologist under Chapter 6.6
{commencing with Section 2900) of division 2 of the Busines® and
Professions Code + .

{c} & person licensed as a clinical social worker under Arti-
cle 4 (commencing with Section 9040) of Chapter 17 of Division 3 of
the tusiness and Professions Code, when he such person 1s engaged
in applied psychotherapy of a nonmedical nature.

{d) A person who is serving as & school psychologlst and holds
a credential authorizing such service issued by the state.

(e) A person licensed as a marriage, family and child coun-
selor under Chapter 4 (commencing with Section 17800) of Part 3,
bDivision 5 of the Business and Professions Code.

{(f) A person licensed as a licensed educational psychologist
under Chapter 4 (commencing with Section 17300} of Part 3, Division
5 of the Business and Professions Code,

(g) A person whe is serving as a psychiatric soclal worker in
a mental health services facility of the State of Californie, or a
person who is serving as a psychiatrlc soclal worker with substantially
the sane qualiflcations and dutles as a state psychiatric social
workar in a mental health services facility provided by the county
or qualifying for razimbursement under the California medical assistance
program under Sectiom 14021 of the Weifare and Institutions Cede,
or under Title XVIII of the Federal Social Security Act and regulations
thereunder, when such person i engazed in applied psychotherapy of
a nonmedical nature, '

Comment on suggested amendments. Subdivision (f) is added ro

include within the definiilon of psychotherapist a licenée& educational
psycﬁologist. Enacted in 1970, Article 3 {commencing with Section
17860} of Chavter 4 of Part 3, Division 5 of the Business and Profes-
sions Code provides for the licensing of liceonsed educational psycho-
lopgists who may engapge in private practice and provide substantially the
same sarvices as school psycholopglsts which already are included within
the definition of psychotherapist under subdivision {(d). See Dus. &
Prof. Code 5 17861, 1In fact, the qqalifications for a licensed educa-
tional psychologist are more stringent than a school psycholegist, the

licensed educational psychologist being required to have three years of
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full-time experience as a credentialed school psychologist in the public
schools or experience which the examining board deems equivalent. See
Bus. & Prof. Code § 17862, [For the text of Bus. & Prof. Code %% 17861
and 17862, see ixhibit I attached.]

Subdivision (g) is added to include a psychiatric soclal worker

engaged in applied psychotherapy of a nonmedical nature within the
definition of psychqtherapist. 3y excluding psychlatric soclal workers,
the eristing privilege statute often works to protect the rich and deny
the poor, who must rely on psychiairic social workers, not psychia-
trists, for their psychotherapeutic aid. The subdivision is narrowly
drawn to include only those psychlatric social workers who have substan-~
tially the same qualifications and duties as a state psychiatric soclal
worker. [See Exhibit II for the specifications for Psychiatﬁic Social
Worker for the State of California.] ?he definition is further limited
to those psychiatric social workers who work in state or county meqtal
health services facilities or in mental health services fac;lities
qualifying for relmbursement under the California medical assigtance
program or under Title IVIII of the Federal Social Security Acf; For a
justification of extending the privilege to include confidential com-

munications to psychiatric scocial workers, see Underprivileged Communications:

Extension of the Psychotherapist-Patient Privileze to Patlents of Psychiatric

Socigl Workers, 61 Cal. L. ZRev. 1050 (1973){copy of this article at-

tached]. For a case holding that the -psychotherapist-patient privilege

does not now apply to psychiatric social workers, see Belmont v. State

Personnel Bd., 36 Cal. App.3d 51§, 111 Cal, Tptr. 607 (1974). [Copy

attached as Cxhibit III.] Insofar as this case reveals the problem of

the'relationship of the priviiege to the duty of the public employee to
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" ‘comply with regulations of the employing public entity to disclose
'inforﬁation to the employee's superiors, the same problem arose in
connection with the school psychologist under the psychotherapist-
patient privilege and has, as far as I can determine, been satisfacto-

rily worked out.

Out-of-state psychotiherapist. Additional policy issues are raised
by Sectiocn 1010. The first noteworthy point is the matter of the out-
of-state psychotherapist. Uuder subdivision (a), a psychiatrist 1i-

censed, or reasonably believed to be licensed, in any state or natiom,

qualifies ags a "'psychotherapist. By way of contrast, thé persoﬁs
descriﬁéd iﬁ the rémaining subdivisions--psychologists, clinical social
Wofkers, school psychologists, marriapge ccunselofé, and the like, 1li-
censed in other jurisdictions would not qualify as ' psychotheraplsts.
éeveral reasons nmight be advanced for the distinction. California 1is
‘unwilling.to tely on the quality of the licensing procedures of:her
sister states; 1t ié felt that it is not necessary for California to
foster the psychotherapeutic relationship in other states; the éxtension
to professionals licensed in other states would nake the statute diffi-
cult to draft and administer. The validity of the first two féasons is
douﬁtful in light of Section 2912 of the Lusiness and Professions Code

SOy LT

which provides:

2912, dothing in this chapter shall be construed tc restrict
or prevent a person who is licensed or certified as a psychologist
in another state or territory of the United States or in a foreipn
country or province from offering psychological services in this

- state for a period not to exceed 30 days in any calendar year.

The proposed Federal Rules of Fvidence Include within the privilege
medical doctors and psychologists. The definition of psychotherapist
included "a person licensed or certified as a psychologist under the
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laws of any state or nation." Ilotwithstanding this provision of the
proposed_federal rules, .the staff recommends against any similar revi-
sion of subdivisions (I') and following of Section 1010. It is difficult
enocugh to define the persons to be embraced under those subdivisions

_ when only persons practicing in California are taken into consideration,

. ‘ledical practitioners generally. A second, and major issue, 1s the

definition of the psychotherapist in Section 1010(a) as one licensed to
__practice medicine who devotes a substantial portion of his time to the
practice of psychiatry. This definition excludes the gemeral practi-
;1pner who does not devote a substantial portion of his time to psychi-
atric practice.

The propesed federal rule differs. The federal counterpart to
Section 1010(2) reads "a. person authorized to practice medicine in any
state or nation . . . , while engaged in the dlagnosis or treatment of a

PF

uental or emotional condition . . . ." The comments to the proposed

federal rule state:

The definition of psychotherapist embraces a medical doctor while
engaged in the diagnosis or treatment of mental or emotional condi-
tions . . . in order not to exclude the general practitioner and to
avold the making of needless refined distinctions concerning what
is and what Is not the practice of psychiatry.

The Law Revision Commission has addressed and rejected the idea of
incorporating the general practitioner while engaged in psychotherapy
‘under the provisions of the statute. The Commission.noted.that the
general practitioner ordinarily has not had specilal training in psycho-
thefapy, and is pfeéumably not as competent in this area as the psycho-
therapeutic specialiét. The Commission went on to point out that the
general practitioﬁer will ofdinariiy deal with less serious cases. The
Comnission also noted the lack of any évidence that the general practi-
tioner had been hindered in any way because communications between him
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and his patients were not protected by a psychotherapist-patient privi-
lege. Finally, from the standpoint of judicial administration, it would
be difficult to determine just when a physician 1s acting as a psycho-
therapist and when he 1s not.

.fhdugh the comments to the federal rule suggests otherwise, 1t is
likely that the federal rule would in fact have severe difficulties in
its administration, It 1s certainly an easier guestlon to determine
“whether é doctor devotes a substantial amount of time to psychotherapy
than it is to decide in a particular case whether or not a doctor was
engaged in psychotherapy. In the latter case, the word of the doctor
would often be all that would be available te decide the question.

‘Take this example of how the rule might operate. - If the famlly
doctor inquires, ‘How d;d you sprain your ankle?" and the response is,

"While walking my mistress home from a date.”, the response is net .
privileged. If the family doctor asks, "Wuy are you depressed?” and the
patient says, "Because I just murdered my mistress., the patient's

statement is privileged. Uee H{rattenmaker, Testimonial Privileges in

Federal Courtg: An Alternative to the Prﬁﬁosed Federal Rules of Evidence,
62 Geo. L.J. 61, 70 (1973). |

The administrative prob%gm then, presents one strong reason for not
_ extending the privilege to the general practitioner Fhen engaged in
psychotherapy. In addition, the pull #o extend the privilege 1s not in
fact so strong. The general practitionmer will only'qccasionélly find
: liimself taking on‘ghe role of psychotherapist, and ig éould well be
argued it is a role.hé best leave to.those ﬁithrspéciﬁlized training. A
lookrat Wigmore's fouf tests, and some thinking aﬁoqt puﬁlié policy lead
to the cogclusiog that the decision to exclude tﬁe éﬁféician éemains the

better practical solution.
: g



Professor Friedenthal reaches thegppogite conclusion. e would
alter the California section in line with the federal rule. See Study

at pages 28-29 (item 1).

Section 1011. VDefinition of "Patient”

1011, As used in this article, 'patient’ means a person who
consults a psychotherapist or submits to an examination by a psy-
chotherapist for the purpose of securing a diagnosis or preventive,
palliative, or curative treatment of his mental or emotional con-
dition or who submits to an exanination of his mental or emotional
condition for the purpose of scientific research on mental or
emotional problems.

Scientific research provision. Section 1911 defines “patient’ to

include a person who submits to an examination of his mental or emo-
tional condltion for the purnose of scientific research on mental or
emot ional problems.

The drafters of the proposed federal rule chose not to include a
person submitting to examination for scientific purposes. However, 42
U.S8.C. 242(a)(2), as amended by the Drug Abuse and Control Act of 1970,
P.L. 91-513, authorizes the Secretary of Health, Education and Uelfare
to withhold the ildentity of persons who are the subjects of research on
the use and effect of drugs.

The decision teo include those who submit to examination for scien-
tific purposes seems 2 wise one. It promotes a desired goal--volunteers
for research-~from which the community clearly benefits. Further, there
1s no reasomn to believe that communications divulged under test circum-
stances would be any less embarrassing to the individuals involwved.
Finally, this logically seems a case where the deterrent argument is
strong. The benefits derived by those volunteering for research are
small, and the threat of having confidential communications exposed
might well be sufficient to keep many away who might otherwilse volun-

teer.
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purposes of this article, mental or emstlonai condition, iacludes drug
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Section i0l5., ‘When psvychotherapist required to clalm privilege

1015. The psychotherapist who received or made a communica-
tion subject to the privilege under this article shail claim the
privilege whenever he is present when the communication is sought
to be disclosed and 1s authovized to claim the privilege under
subdivision {c) of Section 1014,

Ue have no matters to raise in connection with this section.
- For a discussion of cowparable rule provision, see Study on page 30,

item 3.

Section 1016. Exception: Patient-litlgant exception

1616. There is no privilege under this article as to a
conr:unication relevant to an 1ssue concerning the mental or emo-
tional conditicn of the patieunt 1f cuch issue has been tendered by:

(a) The patient;

(b) Any party claiming through or under the patient;

{c) Any party claiming as a beneficiary of the patient through
a contract to which the patient 1s or was a party; or

{d) The plaintiff in an action brought under Section 376 or
377 of the Coda of Tivil Procedure for domages for the injury or
deatl, of the patient.

Over a perlod éf vears, the Commission has received a number of commﬁni-
catlons that contended that-a defcndant in a pcfaénalninjurﬁ case;séme-
times used the patient-litigant ekéeption fo the psychotherapist—patient
privilege to go afcer embarraséing information‘that hﬁd no rélevénce to
the perconnl injury acticn in an nttempt to discourage the plaihfiff
from going forward weth his zctioa. The Commission never seriously
considered thase suggestions but planned to consider them when it
reviewed thz cxparience undenr the Cvidence Code at the time the compa-
rable provisions of the Federal Ruies of ¥vidence were considered. The
staff belicves that rnc revision of Section 1016 is needed. A 1970 case,
In re Lifshutz, 2 Cal.23d 4153, 457 F.2d 557, 85 Cal. Rptr. 829 (1970},
has consider:d the issue of the proper balance between protection of the

confidential communications and the necessity for disclosure to get at
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the truth in litigated cases and provides the needed guidelines. The
case is ocutlined in an extract (set out as Exhibit IV) from a paper by
Robert Plattner prepared as directed research for Professor Friedenthal,
A related point, also discussed in the extract set out as Exhibit IV, is
whether the existence of the psychotherapeutic relatiomship itself
should be privileged. The privilege presently protects only the confi-
dential cowmunications, not the existence of the relationship. However,
as iir, Plattner points out in his paper, In re Lifshutz way provide
protection, for example, against an effort to discover this inforﬁation
where it is not relevant to an 1issue in the personal injury action. e
staff recommends no revision in the statute to provide protection beyond

confidential communications.

Other Exceptions

Other exceptions are provided by Sectioms 1017-1027., We have no
problems with these exceptions. It should be noted, however, that they
are broader exceptions than are found in the comparable federal rule.
The text of Secti&ns 1017-1027 is set out below. For a discussion of
thes-e exceptions and the narrower federal exceptions, see Study on pages

30-32, items 4, 5.
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§ L0, Emesption: Court-apastnted
miycheiberapist. There is no ;*ar%viﬁegfe sngher
cibs srirele w0 the payohosherspis ¢ an
ponicd by arder of 3 Court o examine the
patient, b thie miception does uot anpl
wiere (he psyahutherape b ampointed by
order of the court mpon o requesi of the
fwver for the defeadant in @ orbainal pro-
ceeding . order io provide the lowyar with
mformaiion aesded 50 thot be waye acvise
the defendant whether 19 cnfer or wuhdran
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defense bared oi: Bl smenta
sonGition. {1965 ch Y% § 3 GRAT o
61 Ow Jur 2f Wim Y67 O Paactice
gfi Gh:38 Witk Lvidrnee e it

§ 118, Esception: Trime o dnrl, Theve
B a0 privilegs under fidy srpcle 0 oohe s
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sbiained tG eneble or 4! snvone 1o comeon
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299 § 2] Cf Jur 2 Wie 847 Ul Practive
§41:35 Witkin Evidence p 797
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through decopsed patient. Thore i ne privs
lege wnder this article g8 1o 2 oo icein
relevant to sn issue heiwesn paries &l of
whows clatm through o decsased patient
Tegardless of whether the claimn are Ly
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Vivas iransaction. (1965 ok 299 § 34 Ow Sur

2d Witn §67 Caf Fractive §E5:5% Witk
= TeF

§ I3, Excepting: Froack o duty avis
g ol of pevchotherspist-nutient reiation-
sheip, Thare 1w oo prvilege ander this aviiche
o W oA comrouniGation rolevant (o ea lssue
of bizach, by the pmvchotherapist or b ihe
patient, or ¢ duty artsing out of the pswche
therspiat-patient relationsing, 1962 ch 794
§3) Cal Fur [ Wan £67 Cul Preclives
Sy 44.38, Jod 78 Witkin Svidonze 1 797

g 3021, Exerption: Intestion of ducessed
pazient congerning writing affectng properiy
inserest. There is a0 privilege under this
arlicle & 1o i voermumcaloa fobrosnl o s
issue concerning the nteption of a patient,
now deceased, with roapect fe a gzeg of
conveyupoe, whi, Gf uther writing, execused
By the patient. purporiing o effect an ntere
esl in property, FIBE5 ob 2909 2] Cwf S
Zd Wihn §67- Cal Praceice 84736 Witk
Evidence p 797,
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§IREZ Kaeeption: Velidity of weiting
affecting proporty interest, There s no privi-
e weder (e ariicle as 1o B commitnication
reievant o an ssue concorning the vakidity
of & deed of convevance, will, or uther
weiteg, cxevuted by a patient, noy de-
ceased, purporting o affect an snterest in
properey. [L%65 ch 299 § 2.1 wf Jur 24 Wiin
§ 67 al Fraciice #4150, Wikin Evlence
o P .

1033, Euception: Froceeding to deier-
mie sanity of erimical defendant. There s
ao pinvilege tnder this arbcle in 2 proceesd-
g under Chapter & {commencing with See-
gon 1367 of Title 30 of Part 2 of the Penal
i mitgatest 2t the request of the defend-
gt n 3 orominal zotion o determine his
danmttv. [1965% oh 299 & 2.0 Cwf Jur 2¢ Wimn
g o0 Witk Eadenee pp 797, 798

G itds,  Exception. Patieni dangerous to
Bamzel! or ofhers. There is no privileze

sader this article if the peychotherardst has
reasonable causs 1o belisve that the patient is
- such ntental or emotional conditicn as to
be dangercus to himself or to the person or
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the Commuaication s necessary (o prevent
the threpiened danger. [1965 cb 399 §1)
Caf Jur 2o Witn § 87 Ol Practive § 4i:56:
Witkin Evidence p 798.

§ 1923, Exception; Proceeding to estah-

lish compefence. There is no privilege under
they article in & proceeding broaght by or on
behisil of the patient to establish his compe-
wuoe 1965 ch 299 §2) Qaf Jur 2d Win
s &7 al Practice §41:36; Witkin Evidence
57,
318236, Exception: Reguired  report
Thers is no privilege under this anicle as o
information thst the psychotherapist or the
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shiv a~twle ¥ 2l of the following circum-
sfofees et

{1} The patient s a child under the age of
6

(1 The peychotherapsst has reasonable
cause 1o believe thei ihe pailent has been ihe
viztha of » erime and that discicsure of the
somenUnisaiion is i the hest interest of the
chited, FI970 ch 1396 § 3 ch 1397 §13] Caf
Jupe 28 Wit §67,

a




‘Section 1028. Privilege in criminal procseding

%
1028. Unless tihe psychotherapist is a person described in
subdivision (a) or (b) of Section 1010, there is no privilege under
this artizle in & criminal vroceeding.
The staff recommends that Section 1028 be repealed. Under this section,
communications made to psychiatrists and ciinicel peychologists are
privileged in criminal proceedings, while those made to clinical socilal

workers, school psychoiogiste, and marriage counselora are not. A

number of years ago, the Commission proposed to extend the scope of the




-privilege to confidential communications to the latter three groups, and
the bill passed the Legislature. It was vetoed by the Governor. It was
strongly opposed by law enforcement officers who objected to the privi-
lege applving in criminal proceedings, but the Commission refused to
.amend the bill to limit the privileze to civil proceedings. The Commis-
sion believed that it was more important to encourage potential patients
;o_ggek treatment for mental and emotional disorders and was convinced

that fear of disclosure of communications in criminal proceedings would

i
7 discourage them from doing so. On balance, the Commission believed that
the bénefits to éociety of having treatment far outweighed the benefits

to society of having ;he convictioﬁ of patients more;certéin Ey raking
their communications to their ﬁsychotherapists adﬁiséible in criminal
proceedings. Tiis is especially important in drug aqdiction cases ﬁut
it is.important in other cases as well. Soéiéty is édequately prétected
by two othér exceptions to the privilege;. Section 1027 {no pr£vilége
where child under 16 is viectim of a crime and disclosufe in ﬁest.inter—
ests of child) and Section 1024 {(patient dangerous to himself or others).
In.;ddiFion, the psychotherapist is personally liable for faillure to

exercise due care to disclose the communication where disclosure is

essential to avert danger to others. Tarasoff v. Regents of University

of California, 13 Cal.3d 177, 529 P.2d 553, 11¢ Cal. #ptr. 129 (1974).
For further discussion, see Study on page 29 (last paragraph on page).
Hore important, the effect of the section is to deny the privilege
to the poor and lower-middle class and allow it with respect to pre-
cisely the same kind of information to the upper-middle class and the
rich., It is also claimed the section discriminates against psychothera-

pists on a sexual basis since it is claimed that the great majority of

~1F-



clinical social workers are women. Both these points are well developed
in the letter from Professor aplan of Stanford Law School, which is
attached as Ixhibit Y. ‘ : o

‘The staff considers the repeal of Section 1028 a matter of great

practical importance and strongly recommends the repeal of this sectilon.

Wailver

The Commissionrhas recelived communications indicating a growing
con Cern that disclosures made to obtain coverage on medical insurance or
for iedi-Cal program coverage may awount to a walver of the physician-
natient and psychotherapist—pétient privilege. The same problem is
presented by waivers or disclosures made pursuant to applications for
life insurance. The staff proposes to discuss these problems in connec-
ticﬁ with its discussion (in a subsequent Jemorandﬁﬁ) of Cvidence Code
Section 9212. Ve merely.note the matter now so you will not assume we

have overlooked 1it.
Respectfully subnitted,

John ... Delioully
ixecutive Secretary

18-



Hemoreadus To-18 EYXRIBIT T
LICENRSED ZDUSATIONAL PRYCEOLOGIENS

& E¥BGl, Prefeastsaal funeicas anthorized

& Ieovpsed edpeations?! ps:choieg’st stali be autherlsed fo potfare gry of i
fofiowlng profacions) fencticnas porsining ¢ ecsdemie leprping processes or cho
pducstions] kystom or both:

(4} BEduecations! cveluatlen, dlagusefe, snd test ‘aterbretatinn limiled to assess-
weat of scademie abillty, Jesrning patlerns, ach-eyoment, metivatlon, and person-
ality factors directly reloted o neddomls wareing problems

(i3} Coanseling zervie s for children or pdulty for eomelloration of sondemic lesrn-
ing problems.

{0} Educations) eopsulistion, rescarch, and divect edooutional services,

{aaded by Staix 1670, o YEE, p. 24760, 1 5}

+

B OIVO82. Gualifizaliong for isange

A porson who destrer = Heegso under this artisie shali ment all of the following
gualifieations:

{&) e shiel? possess al legst o maste r'e Jdegree 1 paychiviogy, educutionnl payeliol-
ogy, schosl perchology, or counseling am} gpidanee, or & degiee deemed equivelent
by the hoamt under yozulations aly sdopred uoder this artiele.  Nuch Jdepmee br
tralnbng sbell be ohralins] Teoas educatwons! ipsiitutions approveé hy the board xe-
cording to the regulatlons duly sdested apder this artiohe

i) He sball e at Jeast * ¥ 7 ¥ yoav. of age.

e} Hoahell by off gnod reorad churneter,

{4y * ¢ * e sholl beee aworesefully coopleted BG sonwstar bowrs of poatgradu-
ate work devoled te pupl! porzeanel ferviess or bave experience deemed esguivalent
by the board In cosulations @01y adoptad mider tala chapter, )

s ) e gbell furalelr proafd of threp years of full-tlme experience ms a
; eredentisled sehom perotcioglst o the poblle sthools of experfence which the
“hosrd deems ceuivalest, If the applieant provides proof of aaving comploted ohe
year's Internsaip working full time 2a 5 school paychologist intern in the public
siehiools i an secrodited internsiip Drogrogs, obe yeRi’s exporience shall be credited
towan? this requircment,
¥ * ® {f} Le shall furnish weltton elnfeinents from twe sponsots having per
zons! knowledge oi his professivnal ecompoterice, Theose statements stall laclude 8
deserintion of the uppllesnr’s funeticsisg wad ceglaneion of hiw professional comfpie-
teneiva, and statements relgflng to ihe moral choraster of the apnlleant.  ‘The
sponsor of this applieant shall v guslified 1o be a Heotsed eduentionsl psyeaciogist
uvuder this articte,
2 s {g; o ghaii b exaninod by the boged with respest to the profosaiondl
functicos aathorized by ihis aridele.
¢ & % th) It sholl huve ab teast eus yoar of supervised professional expericnce
12 an a&mdiom s:bool psyohology program, or under the dlrection of o Jicenscd
peychatogist, or such safinble altertintive exporfence 88 determined hy the borrd in
regulations duly adopted undor this chsnter,



Memo T6=18 BABIRIT XX

CALIFORNIA STATE PERSONNEL BOARD

Spe‘-“f Icat ion scHEMATIC cope:  XPI0
CL ASS CODE: 870
EATABLISHED! 1931
REVISED, - 2f25f73
PSYCHIATRIC SOCUTAL WORKER ) TITLE CHANGED: 1174765

Definition:

_Unﬂer general directisn, in a eclinic,institution, or an assigned
diatrict, to de responsible psychiatric social work with and on behalf of
mentally and emotionally disturbed or developmentally disabled persons and
their relatives; and to do other work as reQuired

" Typical Tasks:

Provides assistance to patients and relatives in locating and taking
advantage of available treatment, casework, and community services; inter-
prets the social aspects of mental disturbances to relatives, interested
persong, and community agencies; prepares socic-psychiatriec case history
information for use in diagnosis and participates in diaguostic {ormulations;
dcquaints medical, nursing, and other staff with the social service role in
patient treatment and WOrks 4s a team member with other treatment disciplines;
provides casework and group work treatment for patients; assists program
staff in evaluating patients’ readiness for release; determines the home and
comaunity circumstances preliminary to patients' release from hospital
care; locates, evaluates, and makes recommendations rvepgarding family-care
{foster)} homes; locates -and approves employment opportunities for patients;
.counsels patienta, relatives, family caretakers, employers, and othars on
matters related to the patients' welfare; determines patients' need for

further hospital care and initiates steps to, return patients for such care;
“evaluates patients' community behavior to ingure community protection; may
manage a snmall field office; may serve in the absence of a higher level
supervisor; agsists with, or conducts, community soclal work programs such
as tecreation programs; provides emergency protective social services at
night and on weekends and holidays as reguired; participates in research
projects; participates in education and consulting services for furthering
mental health; prepares verbal, written, and statistical reports; partic-
ipates in meetings, committees, and conferences.

Hinimum'Qualifications:

Hducation: Completion of a meiter's Jegree program from an accredited
school of social work, appruved by the Council on Social Work
Education. {Candidates whe are enrolled in the final academic
year of graduate work will be admitted to the examination, but
they will not be appointed untll they have completed the required
education.)

and




Paychiatric Soclsl Worker ~2-

Knowledges and abillitiea:

Knowledge of: principles, procedures, techniques, trends, and
literature of social work with particular reference to
psychiatric social work; social agpects of mental and
emotional disturbances and mental deficiency; principles
of mental health education; community organizatfon principles;

"~ scope and activities of public and private health and
welfare agencles; characteristics of mental and emotional
disturbances and mental deficiency; current trends 1o mental
hygtene, publiic health and public welfare, and Federal and
State programs in these flelds.

Ability to: utilize and apply effectively the reguired tech~
nical knowiedges; establish and maintain the confidence and
‘cooperation of persons contacted inm the work; secure accurate

" gocial dats and record such data systematically; write clear,
accurate, and concise reports and interpret statistical data;

P find homes for and place and superviese family-care patients;
locate jobs for and plan and supervise patients in protected
employment; analyze situstions asccurately and take effective

: action; speak and write effectively
- ang
Special personal characterist ics: An ob Jective and sympathetic under-
standing of the mentally and emotionally disturbed or develop-
mentally disabled; willingness to work at aight, and at irregular
hours; tolerance; ract; and emotional stability. '

Monthly Compensation: Range A $959 1007 1058 1111 1166

Range R One step above all rates in’'the base salary
range(s) for the class except the maximum
step where it mzy be one Or two steps sbove
the maximum rate.

Work Week CGroup: 4A

Note: Salary 1nformation for tais wlass was correct on 7/27/73, but does
not include any changes refiected in the July 1, 1973, Salary Adjust-
. ment Program.

)

(L)



Memo 76-18 EXHIBIT IIl

"51_8 - - - o . Bm.ﬁbN_'r v. STATE PERSONNEL B3, §

) 36 C.A3d 518; ti] Cal.Rpir. 607 -
i .‘rnﬁraamﬁm BF SGCIAI. WQLFARE 4 al.f- : _;-

c '-'_dﬂ}‘ﬂ for their willful disobedienea of a ) pénment -om nﬂmg un them - -
© "to furnish written- information uanecmmg ‘welfare; reetpi;a%s whose: cases -
o were- handled by thieny for the ‘purposs’ of pmﬁng the: information for
© -elechronic data processing in:accordarnice wrth_;;xhe.'fintetgaummenml Wel- -
- fare Minagement. ‘and- Tnformation: Systein Act. %’gﬁ _ 'Insl. Code S
. $511025-11035): Succesme“mmws- “Boatt

: Claygon Hum, Judge.) g

Thc Court of Appeal nﬁrmcﬂ, rejeetmg the emp 7
L _.‘:that the order Wis uninwful m that it~ mvadaﬂ}hc m!tare m:ip:ents_i g

loyees mn&énnon R l

duﬁes and as cmpioyeﬂ of the; siatc, they are ls aﬂy i
o duties of their mplnyment o suff*:r disctp!mh” i {
o E‘I&mgten, J_, mth Mnhnm. P 1 ami Sims. p i mumng.)

© lan 1974}







" Eville S, Younger,

520 . BELMONT v, STATE PERSONNEL BD.
: ’ © 36 C.A3d 518; 111 Cal.Rpir. 607

® Civil Service §lﬂ—-—I}isc]large, Demotion, Suspensiun and Diswissal

calling on psychiatuc social workers employed
\ . -"":ifa : ppeipients

o K 'amputer stiarag Bt
©L 'and Yo that extent encmachéd'-o, ‘the:

ipient’s right of -

< =~Grounds.—An: ordet of the State Department of Socisl. Welfare .

o privacy. The depariment was not ieganybé constitutionally restricted .

b the ‘use’ of stich information s & necéssary to-i& functioning;
some_relevanc sgency's aicinistatvg funcions would res-

SR {wfus&! to obey” an-order of the Statg epiriment
m?ﬁmmh whitten. information
ymnic ‘datg prmessmg onthie" grous: E e
"kzun ta msure privacy of the data "tb the defriment
recipients, 'asmuch as ‘that cotaplaint conceried -

L i':‘i".‘-‘ﬁstamte m thc ﬁirectérhf the ‘d?epanmenl.
T elGoundse—Two - psychlatric social wdrkm sus;ﬁcnﬂed fér refuaa% T
Lo {dobey an m'derohhe State Depmmmt o‘f&ﬁ_mal “‘i?fihrg nqnmng-

op dlstribununfci»the mform&ﬂmr ind could nat: o
- . welfare’ recipients® right of privacy, singe’ such comrol gver ‘the Ge-\. N
. partment’s records was not any. part:6f their duties and the depart- o

' jfment was frce toplaec lhal rcsponmbahtyelsewhere e '

’_Cmmsm.r_,._

N ,, _,Charl:s C. _Marsﬁn and PéterlE‘ Shgchan ib;‘PLamtiﬁ's.and 1& gl!ants. .

~ Atlorriey General, fm Real Partm
: Defendam and R:spﬂndent.

ponsibility. toe which . Hced. b
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S ngEmbN'-rv. STATE PERSONNEL Bp, | e D
- 36CAISIE 1 Cal.Rpit, 607 - o >




io describe the persons with whom they work as their “cliedts,” But, never--

. disclose, and: to prevent afiothér fparty]” from dxselesmg'

oef suﬁer d;mphnam achon

322 : O ~ BELMONT », STATE PERSONNEL B,
o e " HC.A.JdSiS; 1I;Cal.kptr.ﬂ9‘f a

'19572. subdwmen {a) Successwe mnem hy the State Pmogmcl Boud
 {bereafter the “Board™), and the. superi ton & petition
g mandam uphe?d the’ Departments ordcr cif Wmmm

| relit: -

1t secms pmper at t]uqu J
taons and ta piace. the i issues ina propcr p:npectwe

‘"'*-fcn- vmt of“

The ,m appeai 3 taken frmn the sxzpemr cmfrt 5 indwm'_denﬁns?]' .

L Appellants insist that - special prcfesswnal rcIatmnship cﬁsts b*lmn,":""” o
i t?“’“”“"_wfe their “clisnts” entitling them' to dssume #n sdversary posd- © <~

oof : ey ‘speak of @ social worker’s “oode.of
“ to *protest those <lights who comme nto profes

ir emiplayer, the State of Calitarnia;*de{etﬂmg “the’ ﬂghts N

o worker, to which they owe a highet duty’of obedi 'em‘:e thai m;heﬁ-' et " s
- players And they argue that the Depidftiment’s arder tends to “seriously .~
undercut the' Felationship’ between: the patient ‘and the  psychisirie social:

* worker,” & refationship which’ they stmngly suggest “eavered )y ;he
"psywhathetap!sl‘pai!ent _pryﬂ_l:ge 2 nondn osum created bj -

 dence Code.seetion 1014,

“There can, of cotirse, be nd reasnnahk obzectkm o, app;liants eieetwn? '

‘theless, the term: ngither ‘cottnotes nor eanfirms: the. ;pecia} Jegal rélatton- |

o . ship suggested by appetiants. More appwpnate}y, the handicapp pe:snns,_.{‘._ -;
" ate-“clients” of the stdte and its Department of Social Welare acting:
: through its employges, ;:sycit:atne and: nﬂmrmi&i ‘workers, A cofhorly | -

'-_i'awepicfl definition of the term is. “z perwn scrved By or mriﬂ._ g’ ahe: setv-’.
_ices of a-social agency of & public in " (Webster’s New Inte
s 'DicL {3ﬂ ed))

(l} Refcrenm' o Emdence Cade sechuns lﬁiﬂdﬁt

*thn: appeliants are in no why: endowed: with the “privilege o refuse to |

| '__eommumcntmn bq:ween pnnent .md paychmherapm

@ And as we shall now pmnt ot assummg ] g_ucgldo & mnﬂ:et he-

tween appeflants' alicgidnee 10 a ¢ode of ethics and ihieh duties «asempinyeesl o R

 ofthe state, they are legally heund m fulﬁir-"

A frequq,ntly re;xa!ed trmsm of our !aw is. that actwm&e Inf publu:]-
employccs tay not be allowed 1o {iisi'ﬂpl ‘ot impair the public. service.
> (erd aj‘ Edﬂgarmn v Swan 41 Cal. Zd 546 556 [261 pd 26!]' _

v : e T 19741




R :tbi,ngr;‘tﬁ fy #d adopt
: __‘*-"._f,?.’:mptemnﬁn ‘_ﬁ'ae purbiiit. soc

Ammdmcnt, i smiawrui.__

- Principal eellance i p]med by appéliaﬂts m, quse ufmms;w c':vu' o .
Uanb974) R S D
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- B4 . BELMONT v. STATE PERSO&NEL Bp.

36 C.AM sls;, 11 ca t.apm 07

. Service Commission, 66 Cal, 2:! 260 {57 Cal.Rpir. 623, 425 P2¢i 223] :

But there a social worker was held to have been wrongfully penaiized ‘]
for refusing to participate in an unlawful activity, an eatly morning “bed.
check” of the homes of welfare recipients, in clear violation of the Fourth

Amendment. Parrish V. Civil Serviee’ Commission is avthority. for the
proposition that a state cmployee may properly- refuse t6- obey an am-f
lawful order, a point which is here whoily’ undxsputed B : :

(3n) We proceed with our analyms whether the Dq:anmants erder,.'
here at issue, wis a lawful order required to be gbeyed by its- empinyees.

The “facts” of this case upon which. appellants rely in their defense J

of “constitutional unfawfulness” of the Depariment’s order are, for the

_ purpose of this appeal, disclosed by their “offer of proof” which was. re- .

jected by the Board. The Board ruled, as did the superiot court, that
considered as true the offer of proof s.mted no defcns: to the Dcpai tmcnt‘ :
charge of willful disobedience.

The somewhat extensive offer of proof may reasonab!y be broken dom' ,
into four divismns

A4) It is:first- assertad that the sub]cct wsl!are rce:pzents were mt'

~ asked for pr.rm:sswn to use the pertinent information, ‘or told ‘that they
- need not supply- it, or advised that it would be fed into the computer -

system.: It is conceded that no “dzrectly applicable™ authority is to. be
found supporting appﬂrlants ¢laim that obtaining, storing, and using the
information under these circumstances is unlawful. The persons with
whom appellants work are, as indicated, receiving welfare aid from the -
state. The data was obviously sought by the Department from its psy- -
chiatric social workers pursudnt to its duty to aliminister such aid effi- -
ciently and effectively. There could be no reasonable objeétion to its use. -
by the Department. and related -county arid federal welfare agencies with, -
or without, the consent or knowledge of the welfare recipients. This prof-
fered evidence would ‘establish neither unlawfulness nor canslﬁulmnal_

\ zmpropnety in the Department’s order.

{5) Appcllams also offered to prove that ct}mputer starage 0f the dnta,
or some of it, by the Department was “unnecessary.” Such a determination

is best jeft to-the agency charged by law with makmg it. But in any event,

we observe no reason why the Departmcnt is legally or oonstttutmaal]y'-'
restricted to the use of such information. as is necessary 10 its Euncnonmg,
some refevancy to the agency’s administrative functmns wou]d reason-

' ah!y be sufficient.

(6) The third area of appel!ams offtr of proaf may be summarizcd .
’ _ _ o R {2sn. iiﬂil




nfoﬂom. (l) madqquate stc.ps arc taken to. ensum pﬁ. ' T ,
S L2 , with' access to the data are not knpwn with' “ceﬁa!my ) R
~ ome “duthotized” persons have ™little: of no,use for siuch seisitive mfnr- PR
. .-mition,” while (4) others “have sccess to mare. information. than neges- .
- -\sary” {5¥ ‘more secutity could b had' “with ﬂm ezpundaum of rélatively -

o ‘mhods of. hupmving the secunty" af tﬁé;_' ata pmteﬁsmg syatEn

*the-administration of such ‘public soctal service;

. applicants; ‘and £

B&mom* ¥, STATF. PERSONNEL BD T 828

i-_.sac.n:ads:s INCalRpu‘ 67

cﬁnsider of téjested several very: if).lﬂt}tmﬂé g rg_lai' '

Many of thm Eampiaihts com:em a&mz

. ‘:':'sponslﬁihiy" Tor - whlch is: p

o ?_pmﬁaea in part as. funm “fA}I! apphca!iﬁns and sedords’ ephoeening
fey. in Lonnection- . '
-with the administéation of ny. pm\nsmn uf th:s aoda telatiog:to any hﬁ e
L+ _ by ihis

&y individual made or kept by any public officer or -

" of public.-social services: for
state fropn the United States: gnm I :
ot be.tpen to exaination for any purpose ot

o '“EN]o parsan shalt p;sbhshm&isclme “or. e
o -.ar discl’md a-y hsi of ‘persons: reemvmg pﬁb]jg

. cannecgﬁ with the: istrati
1‘!0 pcfsim;siwﬂ puhiis’h

use apd presentatiah of all. fe::nrds éape’rﬁ,”ﬁ]"
- pettaining. to the admmlstraﬁun of the laws reiatmg tu,

. .services, The riles and regulétlons shadl . be- binding on alt: depaﬂments,f S
o officials and- smp[mes of the state; or ‘of dny pnlmca! subﬂms—mn of the . -
- state and may provrde for giving inforniation. to. or exchizging informa- -

tion with agencies, ‘public or private. which are eogaged.in’ piannmg'

o providing or securing ‘socisl services -for-er in. Behalf "of Tecipigits of e
sking case records available for rescarch purposes,
 pot: rGSﬂi!’!ﬂ--the dusclnsure-:: hc:denmyj S

 provided, that such research will
: of apphasnts férm:rempw - of publ ial. services.

s
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P M R Y
. .

f_(nnee ‘1969 an
© . ‘sanctions for its: breach, ‘adequately -protec
" wellare’ recipients ;served by ‘the state’s  psye
. ‘constitutional bréach by the Depmm nf T
. "-hy this- seg:ment ﬂf the offer of proof Pt

83 - - BeMoNTy StartePirsonNei Bo. -
U . L 'uc.a.;#dsm:_lli_Caleh.*ﬁﬁ?-i.'i-

s

N “Any persen mdudmg cvzry pubhc oﬂieer and au':m}:day,‘:ms who knuw- :
,Inglymuresﬁr,,_ , IR
- official Hst or a- hst}':omplhd from official sources,, published or disclosed
* ‘in vialation of this section, of persons who have applied for or who have
 been. grantad any fam of pubhc social ser'm:e'z_ fo: which sibte or fﬁderal

. other than in ‘the course: of “official- duty, an

W& are ef {31: opmtau th-a! Weifare and Iﬂsﬁt ok
ended in substantiglly sm:fa;,&mﬁ}.

We observe that the ‘sanctions of section 1085& are "I!liliy LT

_ - with respect to munty weifare sgencies: nn{z‘ ‘also,- ﬁm 8. mmilar statu'tc;- L
o safegusyds the sécuiity, of such informstion in ths hand '
' ,'ﬁﬂﬂtﬂfﬂﬂlﬁt Edueation ancl ‘Welfare, (See 42 U,

€) ‘The’ fourth. and remaiti ngmem;mofﬁmoﬁ '

- “Once the information cvficerning appellants’ clients has”bém supplwdf.;f.j T
* to the Dupar(mzms {electratiic data pm‘:essing} system, Bppeﬂﬁﬁa hau S0
. no wntml over: its disscminatmn or dlslributtnn. el

R doeu not appear, for do appé!lants even aontend. thnt "cbnﬁol“"

. over the Department's fecords is any part of the duties of psychiptric
- social workeérs.. The Department # obmusly free m pla;e that reapm- e L
-—;nbi!‘ty elsewhere. 7. SR

@y From alt of the forr.gomg it fgﬁcws that the Department’s&nd oo

- . the chulatﬁres purpose to make “maximum.use of electronic dataproc- .

- essing” in the handling and storage.of welfare recipient information.under
 the. facts embraced by “appeliants’. oﬁcr of - praéf fouted nelf#f ibﬁ
| “rzg}:t ‘ot privacy” niok. other: Fourth Amend iip S

amﬁg: as’ a ‘matter’ of hw. ."wﬂ!.full;i"refused vber a

-iamful crder ui the ﬁepamnent, the Ju&gmant of the supermr Court '-Viﬂ o E

Do L, m‘d smu' ]; @mm_

- flan. 1974}




Memorandum 76-18

EXHIBIT IV

THE LIFSCHUTZ CASE

{Extrdct from paper prepared by Robert Plattner, May 26 1975,
Stanford Iaw School, ]

The second important guestion raised by 1012 is whether the very exist-
ence of the psychotherapeutic relationship should 1tself be privileged. It
has been noted that "unllke the patient suffefinE frdﬁ,an organic illness,

a person in psychotherapy, by and large, ‘visits his psycnlatrist with the
'same secrecy that a man goes to a bawdy house.”l9 If the prlvilege covers
| only the content of a communlcation and not the fact of a relatlonshlp, the
‘iéentity of a:treating psycﬁiatfiéé éan be elicited.undér a diééévérﬁademand.
 This could-iﬁén be used to frightéﬁ the patient, despite éssuranééé‘from his
.attorney, into thinking tﬂét the verj private disclbsﬁres he has made to his
) psychotherapist will be reVealed;in open court. There is simply no way of
ﬁéfling the number ¢f cases which patientEVhAVe dropped or faiied té)initiate
for fear of disclosure.2 o |

An argument can Eé made then, that ﬁnlike otherjprivilegég ;elationships,

the very existence of the psychotherapist-patient relationship éh;;ia.be kept

confidénﬁial. There is language in the 1970 case of In Re Llfshutz, 85 Cal.

Rptr. 829, 467 p.2d 55? , which 1ndlcates that the court, without chanze in
the law, mlght in fant con51der such,lnformatlon pr1v1leted As we shall see,

the questlon we are pzesently addre551ng is part of the larger questlon faced

1y, Slovenko, supra note 4, at 175

20. BSee Slovenko, Psychotheraplst-Patlent Tbstimonlal Priv11ege. A Picture
of. Misguided. Hope, 23 Catholic U.L.R. 649 (197L4)

21. In Re Lifshutz, 85 Cal. Rptr. 829, 467 P.2d 557, 2 Cal.3d 415-{1970) at
T67 7.23 56% > ’
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by the Supreme Court of Californis in Lifschutz - the core issue of the

proper balance between protection for confi@ential communications and the
necegsity for disclosure to get at the trut# in 1iﬁigated Cases. _?he Lifschutz
case provides the most valuable guidance available.as to the balaﬂce which now

'7exists, as interpreted by the court, in California !

vI. LIFSCHUTZ AND SECTION 1016

. Lifschutz focuses primarily on Section 1016 of the Code, which creates
an exception in the priv%lggg’as_ﬁp communiqatiqns relevant to an issué con=
cerning the mental or emotional condition of the patient if such 1ssue has
been tendered by the patient himself, or by thoseuc;aiming through ﬁim. The
~thinking behind this e#ceptiop is evident; the pgtient should not be able to
use the privilege as a swoqd as_well as a shield:_yThe critical ;ssue is how
closely the court will gua;@ the éon?ideptialityzof the psgéhﬁtherapist~patient
privilege inrthe face of this eggeption. In Lifsghutz{ tne court ?ﬁéwered
this guesticn at length. |

Among_the lmportant pronouncements_by the ;ou%t in Lifschutz were the

following: | | | o

(1) Under | properly llmlted 1nterpretatlon the patlent lit1gant excep-

‘.tion to the psychotherdpist-patlent pr1v1lege does not unconstitutlonally
infringe the right of pr1v4cy

(2) Because of the potentlal invasion of a patient's constitutlonal

interests, trial courts should properly and carefully control compelled dig-

closures of psychotherapeutic patients. .

(3) The patient-litigant exception allows only a limlted inquiry into
mthe cégg;aéﬁceé 6§‘gf;;yéhétﬁeraplst-patient prn_rileg;eJ compelling disclosure
“of only those matters directly relevant to the natu;quf;ggehﬁpgcific condi~-

tions the patient has tendered 2s issues 1n his pleading or in discovery

inguiries.
=T



(&) The "automatic” waiver of the patient-litizant exception is to be con-
strued not as a4 complete waiver but as a limited waiver concomitant with purposes
of the excertion.

{5) The burden rests upon the patient initially to submit scme showing that
a given confidential communication is not directly related to the issue he has
tendered to the court.

(6} Even when confidential information falls within the patient-litigant
exception, trial courts may utilize the protective measures at thelr disposal to
avold unwarranted intrusions into the psychotherapeutic relaticnship.

{7) The patient or psychotherapist, during discovery, may apply to the
court for a protective order to limit the scope of the inquiry or to regulate
the procedure of the inguiry so as to best preserve the rights of the patient.

The court obviously recognized the social and moral importance of the pro-
tection of important confidential communications, and has struck a highly desir-
able balance between that need and the need for information for falr and accurate
litigation. |

The patlent, as we were discussing earlier, may in fact be forced to dis-
close the existence of a paychotherapeutic relationship, and he will in fact
bear the burden initially to show that & given communication is not directly
relevant, but he will have a number of safeguards he may employ.

The exception will include only those communications "directly relevant"
to the issues tendered by the patient. The court suggests that necessary dis-
closures could be made ex parte in the judge's chambers.22 Further, under Code

of Civil Procedure § 2013(b), a court can issue an order to protect a party

22, In Re Lifschutz, 2 Cal.3a 415 at 437, 467 P.2d 557 «t 571, 85 Cal. Rptr.
B2y at BL3.



from "annoysnce, embarrassment or oppression”. Finally, & court retains dis-
eretion to exclude evidence if,itﬁ probative value is substantlally outwelghed
by the probability that ite edmiseion will create wubstantlsl danger of undue

preJudice.23 In Roberts v. Gupreme Lourt of Butte_County,Eh_for example, the

. .Bupreme Court held thut the mental or emotionel condition of the pleintiff was

.ﬁnt rut in issue by her 4liegations of physicel injury, even though thase
gllments began around the gimg of her uoapitq;jzatioq for AR gverdose of pills.
The Court prchibiﬁgdrghe ﬁiiccgery of the psychotheraplst's reports.

The Lifschutz declslon is 4. saund one, both theoretically and practically.
It_provides a valuﬂblp ggidglinesfcr striking the balance between the need for
information and the need for confidentiality.aé It is hoped that trial Judges
will follow the apirit 35_??11 Fg_thg 1gtpe;kgflthe Lifachute declsion, for the
protectiopg to the_patieﬁﬁtcffered in Lifechuty very much depend on a sensitive

understanding of the competing interests by the judge.

23. t:al Evidence Code § 352

2k, Roberts v. Supreme Court of Butte Count}_': 9 Cal.3d 330, 508 P.24 309,
107 Cui. ﬁﬁir. 305 1I§?3}

25. For other comments on Lifschutz, aee Busrez and Hunty The-Patient=-Titigant
~ Bxception in Psychothers {st-Patient Privilege Cages: New Consideratlions
“for A%aaﬁa and %a ornis Bince in Re L1IBCOULE ;& U0 lnAe = AldBKE L.R. 2
(157T1), Toulsell and Sinclalr, Reflections on the law of Privileged Commmuni.
cations « The Paychotherapist-Patient Privilege 1n Perspactilve, §§ Cal. L.R. 30
[1971)
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STANEGRD LAW SCHOOL
Syanronn, Usviscawss Dal85

May 23, 1975

Mr. John H. DeMoully
Law Reviszjion Commission
Stanford Law School
Stanford, CA 94305

Dear John,

-

Here is a copy f the letter I sent to Otto Kaus.
Secondly, I want to write you concerning Section 1028 of
the Evidence Code, Easentially, that section savs that
in 2 c¢riminal case the psychotherapist privilege is res-
tricted solely to psychiatrists and psychologists and is
denied %o clinical social vworkers. %o my mind this rule
iz not only indefensible, it is discriminatory in an
egpecially unpleasant way. First of all, I think yvou can
find ne one to deny that the kind of payuhotherapv per-

" formed by licensed clinical social workers is precisely
the same as that performed by paychologists and psychia-
trists short only of two differences which, though prac-
tically important, are irrelevant to our concern {psychia-
trists can both prescribe drugs and commit to a mental
institutien}. )

More significant, perhaps, this difference in treat-
ment between the clinical social werker on the one hand
and the psychiatrist and psychologizt on the other, operates
to discriminate in two very important ways. First of all,
althougn they perform basically the same wvpes of psycho-
therapy; the clinical sceial worker ie much more often work-
ing in either a mental health center, family service agency,
or other agency. It is undeniable that these agencies tend
to get those who simply cannct afford the more expensive
therapy provided by the psychiatriet and to a leszser extent
the psychalcgi&t Az a resa;t, for the most part, the effect
of the section in guestion is to deny the privilege to the
poor and lower-middle class and allow it with respect to
precisely the same kind of information to the upper-middle
clagss and the riech.

I cannot also resisr pointing out that there is another
digerimination inherent in Section 1023, There iz no doubt
that the great maiority of p Esyc"iatrista and psychologists
practicing are men and the Jgreab majerisy of social workers |
are women. I admii that we have a caste systam apong our




Mr. John H. DeMoslly 4

mental health professionals, but Lt strikes me as extremely
unwise for the law to reinforce this throuvh the use of the
privilege area. "

Of course, what I say with respzct to the clinical
aocial worker is applicable just ag well to the school psy-
chologist and the marriage family and child ccunselor--
though, the inference cf sexical discrimination is clearly
not as great with respect o thege latver btwo categories,
In any event, the purpcses of the psychotherapist privilege
are not met if in the most imporisznt srea of its application,
it ig simply denied to ell but the mest high status--and
expensive~-of the mental health professionals. I do hogpe
that the Law Revision Commissicn will devote some time and
energy to erasing thiz unfortunate ipeguality.

O

Johinn Kaplan
Professor of Law

JErrpt
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FROFRL, RULES OF EVIUERCE

Ruls 804, Psyehamhempf&t«?a tent Privilese

fa} Definitions.

{i} A “p;ztwnt" is a person who consulls or s examined or inter
viewed by a psychotherapist.

(24 A “psychotherapist™ s (A a person authorized to practice
medicing in &0y stale or hatisn, or reasenably believed by the ne-
tient go to he, whilz engaged in the diagnosis or treatment of a
mental or emational condition, including drug addiction, or (B) &
person licensed or certified as a psychologist under the laws of any
stete or nation, widle similarly engaged.

(3} £ commanication is “confidential® if not intended to be dis-
zlosed lo third persons other than those present to further the inter-
est of the patient in the consultation, examination, or interview, or
persons reasonably necessary for the transmission of the communi-
cation, ov persone who are participeting in the diagnosis and treat-
ment under the direction of the psychotherapist, including members
of the patient’s family.

{6 General Rule of Privilege. A putient has a privilege to refuse
o disclose and {0 prevent any other person from diselosing confiden-
tial communications, msde for the purnoses of disgnosis or treat-
ment of his mentsl or emsotivnal condition, including drug addictiop,
among himself, his psychotherapist, or persons who are participat-
ing in the disgnesis or treaiment under the divection o the paycho-
therapist, including members of the patient’s family.

{ri Who May Cleim the Privilege. The privilege may be claimed by
the patient, by his puardian or conservator, or by the personal repre-
sentative of o deceased patient. The person who was the psychother-
apist may claim the privilege but only on behalf of the patient. His
authority so to do is presumed in the absence of evidence tc the
contrary.

{d} Exceptions.
(1} Proceedings for Hogpitalization. ‘There is no privilege under
this rule for communications reievant to pr issue In proceedings to
hospitalize the patient for mental iliness, if the psychotherapist in
the course of diagrosis or treatment has determined that the patient
is in need of hospitalization.
2k Examinaiion fry Order

# Feedd,

File judes srders an eyamie
nanen it o mentat eremy d fient of the paticni, communt
eations made i the coorse thereof ave not priviieged under this rule
with respect to the narticular t;urre'}ae for which the examination g
ordered urless the judpe orders otherwise. .

t3) Condition an Slement of Clasns or Defense. There is no privi-
lege under this rule as w eammunications relevani to an issus of the
mental or emnotional condition 2f the peiieat in any proceeding in
which he relies wpon the condition as en element of his claim or
defange, orf after the patient's death, 1 any pT“Gi"E*ﬂdmg, in which any
party relies upon the condition as ait element of his clarm o defense,

ADVEBORY COMMITTEES NOTE

The ruies contatn g0 provision for a genersd physician-patient privilege. While
wany states have by sietate created the privitege, the sncevtions which have been
found necessary in order to ohtailp information required by the public interest or to

L3
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avoid fraud are 50 numerous ps to leave Hitle if any basis for the privilege. Among
why gl miong frorg g e the Mtk sy "1, srarcerald came
muaications nue made by purbuses of dagnesis wnd teoslee ind
resioration proveeding: issues @s ts wills or otherwise between pzmies ciaimmg iy
suicensicn froms the patient: selione on adeenee poticies; required reports ivensresl
diavees, gunghoet coupde, child abuse)] lommurnicatisas in fartheraneg of crine we
frpud; mental o physical conaition put B ogeue 3y Delient (pessonal injury casesk
melpractice actions; and gams er all crinal prosecutions. Celifornia, or caanple,
wresim casen Boowidch the patient puls b conditizn i s, Atk erie sl pros
ingm, w3l ned slmdlar conteshs, palpreciics cases, sad Hsciphinary 'ne:eedu-_gs_( %
wall ps ceviain other situstions, thue koving virtially nothing civersd by the privi-
tege. Cabiforute Kvidenoe Code 559001007, Fornther i strative stetdtes see 1 Rev.
Bran o0, o 6L 8 £ 1 NY.CPLR § 4506 MO en 501953, § 853, Moreover, the
ptasibiliny of compelling gratuiticus discloaure by the r"-v‘;i':%&sh i3 fareclosed by his
standing to ratie the guestion of reievancy, Sex Note on "Ciliciel Informaton” Privie
lere following: Hule BO3, eifin

The doubte gitendars apon the panvre! physician-patient privilege are not present
when the relstionship is that of payehoiherapist and putiznt. While the corimon jaw
recogrized no geacral physiclan-petien: privilege, it hed indicated a disposition (o
tecognize & payrhotherapist-patient priilage, Nute, Conlidential Communications to
8 Psychotherarizt: A New Testimoniat Frivilege, 47 Nw LS. Rav. 334 (1652}, when
legislutures bogan moving into the ﬁe-ia‘

The cree for the privilege i convincinily stated in Rrxport Mo. 48, Group for the
Advancement of Peychigtey 99 ;ii:h:;m

v Arrang phiveiclens, the povohiuatrist hos £ special pesd v maintain confidentislity.
His cepeuity to belp his patients is rs}mp]m-tv dependen) itpan their willingnees snd
abliity to teik freeiy. This mekes It difficuit i not imposssble for hbm o fuinction
without beinig abde to susure Bis potienty of cenfidentielity and. indeed, privileged
cemmunication. Where there may be vxceptions to this peneesl rale . | . thore s wds
apreement that confidentiality i a gine gue non foe sucoess{ial peychiatne treatment.
The yoiaticnship miny well be likened o that of the prisst-pantent or the lewyer
glient. Feyehistriste net only cxplore the very depths of thedr pafiensis’ conscions, but
their unconscious feslings sud sttituden s well Therapeutic effectivenyss npressi-
taien poing beyond o peiiend’s nworenuds and, i order o do this, i muet be paseible
to carmmuricals recly. A threar o geerecy blocks succesatl treatzent,”

stptabory g

A wuh more extunded exposition of the cave for the priviinge is made in Slovenks,
Peyehiatry and ¢ Sscond Look ot the Medical Privitege. & Wayne L.Eev. 175, 124
{190, queoted extonsively in the enreful Tantetive Reoonvendntion and Study Relat-
ing to the Uniform Hules of Evidence (Articie ¥, Privilegess, Callew Hev, Comnie'n,
1710641 Tl corelusion is reached that Wighiore's four corditiors needed o justify
tha existence of & privilege sre amply gatisfied,

Itasirative statates sre Celiforma Pvidence Code §§ 1010-1036; Ga.Code §38-415
(1981 Supp.); Conntien Stut, § 62-146a (1585 Suppy; HLRev.Sial. 1UET, ¢ 51, £ 5.2

While meny of the atetates simply ploce the commugicutions en the samse basiz as
thiose hetween stioruey ang clicnt, 8 Wigmore § 2286, n. 23 (McNaughton Hev 19855
basic difforences hetweun the twe gt'mh::r-shngm farbis resoriing o attorney-chient
save wk a helpfisl pomt of departure Goldten and Mate, Pepdiatrist-Pattent Privi-
iegy The CGAP Vrommsal snd the Conpecticwt Blatute, 3 Corn BuE. 178,382 (1352,

Bubdivision ias 11 The deliniiion of potiord does not Laciuge & persoh submitting
o exarnination G sianthe purposes U6 Ualifornia Bndence Urede § 1195, Atiention
ie irecimd 40 48 1150 2i%aia k2 as aended by the Drug Abuss and Conteal Aot of
1o, L oBI-BiS, suthorisiepr the eeorstary of heahh, edecation, and wetfars io
withhohs tho ‘iﬁ’ﬁl“" r;f'mfﬂﬁ.vr wise poe tha doblel i o researth e the u8e ahd efet
of drups i vis provision in fufl ferce. fae Hule 503

i The dnlmité-m ol p: Jirg, hers_ 3 & medicel domor whiie engaged in
the dinguosis or preatment 9 pental o emotionsl conditiony, Mmeluding doug addie
binn. in order ol to exgiude the gensral peactitiones acd o sveid the making of
needien: refined distdociions conrersing what i and whet 3 not the practicr of
psychiiairy. Tha raquiteiment that the psychoborist e in fact lvensed, and Dot marely
be beiivved Lo be sa, ix beliovad e be }tfs'i?’iei btf the nuinber of parsons, sther than
oeyokia s Durpociiy o reader [ epeutic aid and Lhe vanery of iheir
thesvies, Ual Law Bev. Tomen'n, & ;

Thi char n ! mental oF smetiong! O 0 s incheding deiyd addictie
congisiont with current asm;r{,af 25 3 druy ahuise probiems, See, o g, the delinition
of "drug depandent parsoa® e 52 LI..‘s.C‘ Z01igs adand by the Drug Abuse Frevention
prsd lontrel Ast ol PG P 9l 501

€4 Confdentisl cominunicabien 8 defiaed in terms conformaehle with those of the
fawyerclient privilege, Ru{u SU%ard?, sepre, with chongrs appropriate to ine defer-
ence b cireumstance. . .

L “E‘m
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Subdivisivas ) aned b The lawyer-chient rule is draws epon Bor the phrasiag
of the peveeal rabe of Poiviluge pod the detenitination of those wha mey claim it. See
Rule bt ead ok '

Thie specitic noliugion of cefmuricatians made fur the dig avtais sod {restment of
freg addiodng revaghias the contiiwing fomtemporary convern with rehabdiitntion
of s oy depandent neranns i deetgned oo rpsloment that policy by eneoaraging
pertinn u nend theraol b2 seek ageistanoe. The provigion by in haemeny v thsorsg;w
sivalactions it thisarag, See 42U S8 280, prmuurr for volunta ¥ hoen
of addicty or personr with drigg depe..:ien, e groblehs wad srohibiting uee ol vvide
of sdmission o7 teealineat m ony protesding apeine! hun, and 42 USE § 409
peoviding that in voluntdry or ipvelantary commitment of sddicts the reauits afany
bep riny, sEamination, ik, 6y drocaiuie geed todetsrmine addicting xhall net beuased
sgminst the petient in any eriminsd procesding.

Subdivition ) The sareptions differ subsie :ﬂ:%l
pliond privilage, as & vesait of the bamie dilfferoncer 1 ghips, While it hos
been srgued convinoingly that the nature of the peychotherapistpation! relaticnshiy
demgndn complete socurity apeinst hgally coeiced dieclasure in ell slecumstances,
Esuiget!, The Payvchiologict in Toder's Legel World Part B 4} Minn L Bev. 731, 745
(195%3, the commities of paychinttists snd Lawyers who grafied the Connectious stal-
ute concluded that in three instances the need for distloture was sufficiently great
to Justify the risik of posible npairmient of the relationakip. Geldstvin and Xatz,
Peychimeriss Patient Privitege: The GAP Pruposal and the Connecticut Rigtue, 36
ConnB.J. 175 118621, These thres axceptiony ar incorpomiied in the present rale

{1} The interesis ofboth patient and sublic call for s deparinge from candidentiality
in commttment peocsedinge. Since disciosure i givthorized ¢aly when the peychother-
apist determines that hospitalization i reeded, tontrd over dchsure 1 flured
largely in the hands of # person in wham the patient has giready manifested canfi-
dence. Hanes damage fo ihe relatienship ia unlikely )

{2 11 o court ovdersd sxamination, the reletienship ix Hiely to be on seni's leasth
ornie, Lhough not pecessurily 3o Tn eny event, an excerhion @ pecutery R the sifictive
utilizution f this important aod groving proteduess. The exception. B will be ol
served, desle with g rourt ordared examisation recher then with 2 thurl apuointed
pavchotherardet. Also, the sxcoprion is effoctive only with sespert to the partisuiar
prrpose for which the eraminaticn iv ordered. ’i“he rale thun cobiorma wilh the
provixions of 18 UBC. 3 4244 that po staiement made by the sccussd In the courke
of an sxamination into cotpetency W stemd Ll iz rdneagible uo the iy of guilt
end of 42 LS C. § 3420 that u phyrician condoeting an sxaminstion in a drug addic-
tion commitment procecding is s competent wnd cumpelisbie witnsse,

3 Hy injecting his condition inte bilgation, the patient musi bo said ta weive the
priviiege, in fairness sad io wedd gbuses, Similoe zonsiderations prevail sfter the
patient’s geath.

bose 5f the atiorpey.




Comments

"UNDERPRIVILEGED COMMUNICATIONS: EXTENSION OF
THE PSYCHOTHERAPIST-PATIENT PRIVILEGE TO
PATIENTS OF PSYCHIATRIC SOCIAL WORKERS

The Jaw of evidence in most jurisdictions contains a highly sipnifi-
cant limitation: communications from a client who consults a private
psychiatrist for treatment of mental or emotional illness are privileged,
while similar communications from a client to a psychiatric social
worker are not privileged, This state of affairs stems from the fatlure
of most evidence codes to provide testimonial immunity for psychiairic
social workers who, as the mainstay of the staffs of most public men-
" tal health facilities, are virtvally the “poor man’s psychiatrist.”

This Comment analyzes some of the consequences that result from
the failure to provide statutory privilege to psychiatric social workers
and proposes a number of legal theories courts could use to create ot
extend the privilege. Section T discusses in detail some of the problems
that denial of this privilege creates for both patients and psychiatric
social workers. Scction 11 examines the traditional test for determining
whether a rclationship merits the protection of privilege, and applies it
to the psychiatric social worker-patient relationship.  Section .11 ad-
vances an argument based on functional similarities between presently
privileged professionals and psychiatric social workers. Section IV pro-
poses mn argument based on agency principles. Section V discusses
the problem from an equal protection perspective, and Section V1 pro-
poses an argument based on equitable considerations.

I

T Neep ror A PRIVILEGRE

The poor rely primarily upon public and charitable facilities for
medical, dental, and psychiatric services.,! Becouse of the severe
shortage of psychologists and psychiatrists,” wellare departments and

1. Davidaon, Government's Role I the Economy: Implicarions for the Relief
of Poverry, 48 J. Uspan L. 1, 36 (1370},

2. CoMuMuntry Coribok Mentat HEALTH WonrkeR PROIECT, ROLES aND Fune-
TtoNS FOR DMFFERENT LEvELS OF BIENTAL HtaiTih Workcrs | (1969). Some figures
wil pive an Indicatlon of ihe shortage. Over 500000 schoolage childien sutfet
from scrious menial jliness; ess than .5 percent receive adequate care. In a recent
yesr, 40 percent of the gualificd applicants of all ages who requested help at oulpa-

1050



1973} PRIVILEGED COMMUNICATIONS 1051

most public mental health programs cannot provide a fully trained
psychiatrist or clinical psychologist for every indigent patient requiring
treatment for emotional or mental illness.” Yet the necd for these
services is acute. Mental illness ranks with heart disease and cancer as
one of the nation's three greatest health problems.*  And although the
incidence of mental disorders-is highest among low-income groups,
they receive the least attention.®

In response to the preat demand for services, mental health
agencies have found it necessary to expand the size of their staffs.
Since adequate numbers of psychiatrists and clinical psychologists are
not available for such assignments, the new positions are frequently
filled by psychiatric soclal workers,® particularly in governnient sup-
ported institutions, where the staffing problem is most severe.”

Psychiatric social workers are mental health professionals who
have received advanced training in the behavioral sciences,® but who

tient psychiatric 'clt'm'cs were pul on wuaiting ilsts for a pericd excerding one year,
Weihofen, Monial Heolth Services for the Poor, 34 Cauir, L, Rev. 920, 921 (1966)
{hereinafier cited ax Weihofen].

3 Witiman, Uilization of Personael with Vartowr Levels of Training: Implica-
tions for Professionnl Development, in TRENDS IN SoctaL Woex 191 (Nat'l Ass'a of
Soc. Workery 1966).

4. Wrethofen, supra note 2, ot 920,

5. B. Denzison & . STRNER, HUMAN BsHAVIOR: An INVENTORY OF SCIEN-
1IFIC Finpings 619 (1964).

6. By 1960 all states employed psychiatric aocial workers ip mental health pro-
grams, U8 DEe'T oF HEALTH EpUCATION aND WELFARE, HEALTH MANPOWER SOURCE
Boox—MEeDICAL AND Psvoniarric Socisl WerkLis 28 (1960), By 1967, psychintric
sewclal workers in outpatient clinics were already working more hours per week than
peychintrists and ciinical psychologists combined. Namonat INSTITUTE oF MENTAL
HEesLTH, DATA ON STARF aNo Man-Hours, QUTPATIENT Pavcuiatric CLINICS M THE
Unrtep States 6-16 (1967).

7. More than 90 percent of all psychiatric social workers are employed by a
state-supporicd facility. NaTioMaAL ASSOCIATION oF S0CIAL WORKERS, PSYCHIATRIC
Social WoRKers aNp MentaL HeattH 21 {1960) [hercinufler cited as NATL Ass'n
o Soctat Work rns).

8. Cf Colif. Personnel Dd., Psvehiatric Social Worker (1969} (Job descrip-
tion) [hereinalter cited as Calif. Personnel Bd.]. The academic degreg that most psy-
chiatric social workers possess is a master’s degree. Natlonally, HD percent of psychlatric
soclal workers in public mental health progrums have o master's degree or Ph.D,
US, Der't or Heabtil FEpucation aND WFREFARE, HEaLti MawpowrR Source Roor,
MEDICAL AND PSYCHIATRIC Soriat, WoRKERY 42 ((960), A (ypical universily cur-
riculum for a2 student preporing for o cateer as a psychiatric socinl worker includea
courses in the following subjects: developmental psycholopy; individual, family, and
small proup practice; psychodynanics and psyclhopathology: human development and
patholopy; medical rnd psychiatric casework: mental health and cehabilitation pro-
gram planning, UNivERSITY oF CALIFOUMIA (BERXELEY), ANNODUNCEMENT OP THE
ScHooL oF Social WELFARE 19-22 (1972).

Although other social workers, such as lnlake workers or caseworkers, may at
limes deal witht intimale and highly pesonal information, the need for a privilege for
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lack the medical background of a psychiatrist. In many instances they
petform the same functions as psychintrists and psychologists,® Nev-
ertheless, patients treated by psychiatric social workers. do not enjoy
the confidentiality privilege that applies to the psychiatrist-patient re-
lationship.®

As almost all state legislatures have recognized in enacting
statutory privileges for physicians and psychiatrists,’* successful therapy

stich communications is not as acuie us ihat {or communications to paychistric -social
watrkers whe work directly with cmotionally disturbed paticnts. These other calegoties
of soclal worker are not dealt with in this Comment,

- % Many writers describe the work of psychlatdde social workers s psycho-
therapy, E.p. R, Gunxer, H, MacGaraor, K, SELan, A. Kuen, & ). KourMan, Pay-
CHIATRIC Sociat. Work 112.32 (1961): 1. Avves, CONFIDENTIALITY 1 Soctal. WoRk
97 {1959) t{hereinafier clted us Arves): of. Calif. Personne! Bd., supra note 8, ut 1.2,
Paychiatric social workers and supetvisors of social worker training propranms state
thet the services performed by psychintrie social workers and the techhlques ulilized by
them are indistinguishable from those of paychiatrists and clinical psychologists,
Epg., nierview with Professor Robert Wasser, School of Social Welfare, University of
Californta, fa Berkeley, California, Mucch 1, 1973 [hereinafter cited as Wasser].
In many respects, the question is ohs of seraamdics; some would limit the use of the
word “psychotherapy” to characterize the work of a medically (afned psychiatrist or
elinicnl psycholoplst.  Questions of semantlcs aside, four proposilions are tclatively
undispated: .

(1} Psychiztdc social vorkers work directly with patients in solving their
mental snd emotionnt problems. Id,; see pote 7 supra,

(2) In dolng so they delve into intimate personal malerial in 8 way that re-

: ;;?im: confidence in order for success to be possible. Jd.; ree note 12-16
hifrar. :

(3) Their academic training involves extensive stody in psychological theoty
and clinicnl techniguea,  See pete £ xupin.

{4} MNumericslly, they constitule the most significant professional class
employed in mental Lenlth centers, devotng inore hours pet week (o
cering for patieats than psychiatrisis and psychologists, parilctlarly in
thinics that deal with indigerits. See note & tupro.

10. Many siate nzencies that provide socin] services for the poor have adopled
confldentiality regulalions, sometimes spurred by the requirements of federal funding,
Generally, these huve failed to command much respect From the cours, which have
felt free to ignore or circumvest them when the occasion demanded. Eg., Bell v
Bankers Lifs & Cas, Co,, 327 1L App. 32!, 64 N.E.2d 204 (1945}, For a discussion of
the devices wsed by courls to evade conlidentiality requirements that fell short of
being full-fledged privilege stutuies, see ALvES, supre nole ¥, at 78 ¢f seq.; Lo Gatto,
Privileged Cammunication aud the Social Worker, B Catit. Lavwe. 5 (19623,

11, Statules providing privilege 1o the therapist-patlent relntionship are simmarized
in Comment, Privileged Commiunications: A Care By Care Approach, 23 Mang §.. Rev,
443, 44B-30 (1971). Of the 50 states and District of Columbia, 12 dack a privilege for
physiclans.  Psychinteisis ordinarily receive protection upder physician stotutes, af-
thouph five stales have a sepurate psychiatrist privilege.  (Four of these five are
amonp the 12 states which do not have a privilage for physicians gencrally.}

Atl bui 15 states und the Dislrict of Columbia have a psychologist privilepe.
Four have statutes conferring privilepe tpon muarrloge counseiors, Jne sinle [Neow
Yeork) provides privilepe for cerifled soeial workers. California provides privilege for
licensed clinleal soclni workers, but not for psychiatrle social workers in general,

For & summary of states which have privilege for other relationships, such gs
clerpyman-peniient, sec 8 J. WioMore, Evioence §5 2285.2396,  (McNaughton rev.
1961). :
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requires a strong bond of confidentiality.'* “The psychiatric patient
confides morce utterly than anyone else in-the world. He exposes to
the therapist not only what his words directly express; he lays bare his
entire self, his dreams . . . his sins, and his shame™* Thus, sny Inti-
mation that information disclosed to the psychotherapist might not be
held in confidence can gravely threaten the therapeutic vaiue of the
counseling relationship.

. Most patients who undergo psychiatry know that complete candor
will be cxpected of them, and that they cannot get help except on
that condition . . . . 1t would be too much to expect them to [com-
ply with this requircment] if they knew that aii they say . . . may
be revealed to the whele world. !

The threat to the therapeutlc value of this relationship is especially
great in the ireatment of patients from low income groups. These pa-
tients tend to be more distrustful of authority figures than their wealth-
fer counterparts.'®  As a result, they generally are more likely to resist
psychotherapy,!® lhaving learned from bitter experience o be wary
of officlal figures who profess to be anxious to “help” them.’

The =bsence of priviiege not only jeopardizes the possibility of
effective treatment for the patient; it can also deter others from secking
attention,'®  Already there have been numerous casces in which a social
worker's testimony has led to criminal sanctions against his client.t®

12, Eg., the Lepistutive Commen! accompanyitg Cat. Bvin. Cobe # 1014
{Weat 1968} states:

Paychounalysiy and psychotherapy are denenden{ npon the fullest revdnuun of

the most intimate arud embarrassing details of the patient's kifz . . . . Unless

g patient . . . Is assured that such mflurmetion can and will be hefd in ut-
most confidence, he will be reluciant to make the full disciosure vpon which
diagaosis and lreatment . . . Jdepenid.

The Comment adds that the authors had heard reilable rcports that patients hnd re-
fuscd treatment because of doubls about confidentinkity, The authows expressed coticern
that disturbed Individunls, i untrested, might pose a threat to ihe safety of others.
CaL, Evip. Copr § 1014, Lermisiative Comment [West 1964),

13. M, GurrMacHER & H. WeopBg, PsycHivTRY snp THE Law 272 {1952).

i4. M.

15, K. Wacb, Law anp Poverry: 1965, 6456 (1955); Roseshelm, Privilege,
Confidentiality, and luvenite Oflenders, [l Wayne L. Rev, 660, 669 (1963) {herein.
after cited as Roscnheint],

I6. E.p., Welhofen, supra note 2, at 92%: “Paycadair{lc cato moy be] a sintus
symbol in Hollywood, but it {ls] . . . a disgrace in Waits . . . "

s 17. Cf. Qorman, Prychtintry end Fublic Poiicy, 120 AM. ). oF PatciiaTey 33,
4 {1965).

18. Cf. Qoldsteln & Koir. Prychiatrisi-Patient Privilege: The G.A.P. Proposal
ail the Connectivuf Sratire, FIB AM. 1 Psvoiilarey 733, 734 (1961} [hereinaller clied
as TJoldstein & Kutz]; Noble, Proteciing tive Pablic's Privacy I Compiverized Health
and Welfnre luformation Syzterns, 16 SOCtaL Work 13, 37 (1971} !fherelnaflec cited
a5 Noblel, This deterrence phenomenon has bees. pofed In judiclnl opinions, eg.,
Taylo; v. Unlicd Stales, 222 F.2d 398, 401 (D.r Cir. 1955).

1%, Ses eg. Siate v, Plutnmer, 5 Ce:.. Clr, 35, 241 A2d 198 (1967), a
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As it becomes known that under zertain circumstances the therapist can
be compelled to divulge information revealed to him during therapy,
prospective clients will become reluctant to seek professional help for
mental and emotional nroblems.

A limitation on privileged communications also creates a signifi-
cant strain for the psychothierapist who is called to the witness stand.

The psychiatric social worker, like the psychiatrist and psychologist,
~ owes alleglance to a professionn] code of ethics that stresses the impot-

tance of preserving the trust of his patients.*® Requiring him publicly
to breach & professional confidence places him in a cross-fire of con-
flicting demands. The courts demand disclosure while his profes-
sional values insist upon secrecy. As a result, when confidentiality has
not been protected, mental health professicnals ecalled as witnesscs
have been known to refuse to testify,®* to fabricate,® to have "memory
japses” on the witness stand,*® or to keep two sets of records.®

The denial of privilege also affects the economics of national
health care planning. In recent years, the soaring rcosts of health care
have tended to place many forms of medical service beyond the reach

prosesition for luselvious cartiage brought on the basis of information provided by
alaic weifere suthorities to 1he police.  Rappeport, Psychiatrise-Potient Friviiege, 23
Mp, L. REv. 39, 46 (1953}, desciibes two unreported cases. In onc, the court per-
mibtted out-of-state lawyers 10 view Muryiand lespital recotds, As a result a mother
lost custody of her children when the Inwyer wei able to produce s description in
court of har deranged comdust, even though she wos then well and saner than her
hisbend, who zot the children.  in the other cose, 4 minister had his confessions of &
collepe-age love affair—thought to be at least in part fnntasy—paraded before his
purishioners,

These risks are duly noted by prospective patlents, The Californfa Law Revislon
Commission comunented: “{We bavel becn advicer! that proper psychotherapy often
is denled a patient solely because he will nut alk {reely 10 o psychotherapint for fear
that the fatter raay be zompelfed n # crimingd proceeding to teveal what he has
bern told” 1965 Car, Law Riv. CoMmm'n, 195,

20. Mary Hichmond, the foonder of social work, wrote: “In the whole range of
professional contucts their {3 no mete confidentisl relnilon than that which exista
batween ihs soclal worker and the person er fepily receiving {reatment”™ M. Ricni-
MOND, Wit 1s Sociar. Case Wonk 29 (19221, Scr ofso NATIONAL WELFARR ASSEMILY,
CONFIDENTIALITY 18 S0TIAL Servick o IvDivipuats 5, 40 (1354].

21, In re Lifschutz, 2 Cal 3 415, 467 24 557, 85 Cal. Rptr. B29 (1970
Binder v, Ruvell, Civ, Docket No. 52C2535 (Clie. Ci. Cook County, 11k, June 24,
1952} (reprinted In 130 AMLAL 1241 (19521 ). Sre CoMMSSIONERS ON REVISION
oF ThE Starures or NEw Youx, 3 NY. Rev. Stat. 737 (1836} {quoled in 8 J. Wiu-
siorE, Evipesce § 2380 (a), at 829 (Mcaughton rev, 1961) {hereinafter clied ns
8 Wiomors}l;, Slovenko, Pyvohiatry end o Second Zook at the Medical Privilege, 6
Wayne L. Rev, 173, 196 {i960),

22, Fisher, The Prechotherapratic Prafessions and the Law of Privileged Com-
munfcations, 10 Wavne L. Rev. 604, 62729 (1963, Ser note 23 infra.

23, Interview with psychiatric socini wofker seustion, Doyview Mental Health
Ceniter, Son Froncisco, California, on April 24, 1973, :

24, N Cf. GuoUp #on THE AYVANCEMPENT o Psycotatity, REPoRT No. 45
92, 96 {1960} [hermingfter clicd s CADN)
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of growing numbers of middle- and low-income families,?® To counter
this trend, paramedical specialists, whe perform limited functions for-
merly performed by physicians or piycklatrisis, increasingly are being
employed in many medical fields, including tnental health.® Some of
the nontherapeutic functioins now performed by certain psychiatric so-
cial workers, such as preparation of preadmission diagnoslic work-ups
in a clinjc or lospital,*T are clearly paramedical in nature. Many of
these ‘paramedical functions require the psychiatric social worker to
process information that should be held in confidence. Public ae-
ceptance of the psychiatric social wocker will be imperiled, however, if
a paticnt’s communications with him cannot snioy the same degree of
Icgal protection as those with the psychiatrist or clinical psychologist.
Without privilege, the psychiatric socinl worker will be regarded
by his patients as a second-class ptactitioner, well-meaning and sin-
cere, perhaps, but incapabie of protecting their intcrests. Under
such circumstances they will naturally be unable to place full con-
fidence in him.  To the extent that this results, the movement to make
heatth cate more widely available through uvtilization of paraprofes-
sionals will be adversely atfecid.

A second, relaied development—the team approach to health
care—is similarly jeopardized when psychiattic social workers are de-
nied privilege. Mentnl health facilities, like those of other medical spe-
cialties, incressingly have been using an approach in which weame of
specialists from many fields coordinate their expertise in the treaiment
of the paticnt.*® This technique makes possible more efficient ireat-
ment and results in g higher standard of health care.”®  In many men-~
tal health clinics, these Infegrated teams include psychlatric social work-
ers.’® Howevet, of all the tcam members——clinical psycholopists, psy-

25, RreohatT oF THE Nar't Abvmory UoMM'N on Heavts bawrower 1532
{1967); Qorman, Psychiatry and Pullic Policy, 132 AM, 1. orF PsvctuAtar 35, 37
(1963).

26, Foupotsor, Rosmer, and Newman, fanovarlany in the Ovoandzation of Health
Servicer: fnhibiiive ve. Permissive Regufadon, 1967 Wasn, (71..Q. 400, 400-01 (1367).
See US, Dep't or HearttH BEbUcation ANp WEeLEakE, Hrartit Manrower Sounrce
Book 21—ALLIED HEALTH Manrowsk SurpLy anb Reguikbasbnrs:  1950-1980
at & (1970); MarL Cosd'n on TomMudtty Mealts SERvICES, HEALTH 13 A
CoMMUNLTY ArEalk 22 {1967},

27, See A, Finr, C. Anbderson, & M. Conover, Tee Figlt oF Social Worxk
235-37 (1968) [hereinafter clted ny A, Finx]; Cate. Pup't or Mentar Hvotese,
Proressional. Soctat, Workers IN Menost HeanTn Proorams €-71 Ihcrcirmfler citad
as CALie, Dep't oF MENTAL HYGIENED

28, Qoldsteln & Kute, supra note 18, ot 735,

‘29, Judicial motice of thiy pructice, acknowledging itv positive effect on effi.
tlency, was tokent in Wyntt v, Stickuey, 325 £ Supp. 731, 783 (M.D, Ala, 19713,

30, “Psychlatric socinl workers are o key group pasticipoting in every vhase of
" the depariment's program—lrertmens, repabilitation, Galsing, land] resenrch ... *
CaLr, DEr' oF MENTAL HYututlk, supra naie 27, &6 1.
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chiatrists, physicians, and psychiatric social workets—only the social
worker lacks privilege. This omisslon creates 4 weak link that elfec-
tively neutralizes the proteciion afforded cominunications to the other
piofessionals; the nonprivileged soclal worker can become a conduit
through which otherwise privileged infurmation can flow.** This leak
threatens the successful application of team treatment techniques,

Thus, it is evident that the failure to provide a statutory privilege®®
for communicatons to psychiairic social workers creates serious prob-
lems, The remainder of this Comment reviews the various legal
grounds fhat cen be used by the courts 1o extend the ptivilege to
psychiatric social workers,

il
Tie TrADITIONAL TEST #OR EXTENDING PRIVILEGE

Privilege is typically a matter of statutory creation.®® On appro-
priate occasions, however, courts have been willing to create privileges
in the absence of a statute.® Wigmore developed the classic test for
delermining when a rclatiouﬁhip merits (he protection of confidenlial-
ity

(1} The communication must bave bezn imparted in ronﬂdencc

that it would not be disclused to others.

{2) 'The preservation of secreey must be esseniial to the success of

the relationsitip.

{3) 'The relationship must be on\, that scciety wishes to foster

and protect.

(4} Any injury to the relutionship cavsed by disclosure must gut-

“As en Aclive contributor to dispaostic proceduces, planniog, and treatment [the
psychlatrie socind worker s} u profuseionat parner of other speciuiisty—psychiagrists,
nonpsychiatiic physicians, psychoogists . L .2 Md at 2,

"Within the cliric, the psychaatiic sacisl worker madolains direct contact with the
olber teom metabors o insute ciese interdiselplinaiy sonwnunication.™  Nat't Ass'™™N
o8 SOCEAL WURKERS, Swpra nifte 7, ai 1T,

31, See muolerisl clted note LU sugrn.  CF. Lewis. Conjidentiality in the Cou-
mikenity Menial Health Centor, 37 AM. L OrTuopsvcilatry 945, 948 [1967).

32, The problem can be readity rolved by lepislngive actlon, and in the fosg run
this would be the best solutivn, This could be sccomplished by simply adding “or
psychiatrie social worker” 10 the slatute proviulng privilege lo psychotherapists, If
preqler narrowness s desired, the qualification. “vhen performing psychothernpy of a
nonmedical natuee,” couid be added. See Car. Livie, Tobu § 1010{c) (Wesi Supp.
1573).

3, Epg., OaL. Bwip, Coor * 531 WWest 1958). Cf 8 WIGMORE, supra note
21, % 228602), nt 552,

24, KEg, sinder v, Ruvell, Civ. Buckel No. 52C2538 (Clre. Ct. Cook County,
B Jupe 24, 1952) {reprined in 156 A BMLAJ. 12i (1S52}); Re Kreyschuk and
Dulynik, 14 D.LR. 20 €75, 677 (Toiice Rtagis. Ct, Snale, 1958},

A5, 8§ Wiowmani, sepro coie 2. § 27835, st 2T,
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weigh the expected benelit to be derlved from compelling
disclosure.

In jutlsdictions lacking privilege statutes, courts have consistently
referred to these criterin when deciding whether to grant or deny
privilege in specific instances.®® The test has been rigorously applied;
in & majority of the cascs, courts have held that the criteria, particu-
lacly the fourth, were not satisficd.®®  Of the hand{ul of cases in which
a ptivilege has becn judicially cxtended in this manner, however, at
least two involved members of the counseling and therapeutic profes-
slons.® And the commentators have concluded that therapy, when
conducted by responsible, licensed professionals, is a relationship that
selisfics Wipmorc's criteria.®®

In applying Wigmore's test to the relationship between a psychia-
tric social worker and his client, it is evident that all the requirements
are met. Communications between a psychiatiic social worker and his
patients are imparted in the expectation of deepest confidence. The
authoritics agree’ that therapy requires complete candor of the patient,
who must reveal compulsions, fontasies, fears. obsersions, and guilt
feclinps of such a private nature that he probably has never revealed
them before, even to his closest friends.*” No one woukl make revela-
tions of this nature without the expeetation that they would be held in
confidence.

Also, preservation of confidentiality is essential to the success
of the relationship. Without the security of a strong foundation of
trust, the client will be unwilling, sometimes vpable, to cooperate with
his therapist in bringing to the surface painful repressed matetial, or in
participating uninhibitedly in therapeutic messures designed to hasten
his recovery.i!

36. Ewp., Falsone v, United States, 205 524 734, 140 (5th Civ. 19353); Siats v,
Smythe, 25 Wash, 2d 161, 168, 169 P.2d 706, 710 (1946).

37. Eg., State v. Smythe, 25 Wash, 2d 161, 169.70, 169 P.2d 708, 711 (1946).

38. See cases cited note 34 supre,

39, Epg. louiscll & Sinclair, The Swpreste Court of Colifornia [949.1970,
Foreword: Heflections on the Law of Privilvged Corinitnicattons—The Psychotherapista
Patient Privitepe tn Porspective, 59 Canir, L. Rev. 30, 52 (1971} fhercinafier cited as
Loulsell & Sinciaicl; Slovenko, Psvehfutry and o Second Look at the Medica! Privilege,
6 Wayne L. Rev. 175, 184-99 (1960).

40. In facl, the success of o psychiatric social worker iv ofren measured by the
extent to which he oblalne a flow of privaie thonghts and feeltnps. €. Dembitz, Fers
ment and Experfment in Mew Yark: Juvenife Caser fn the New- Famlily Court, 48
CosneLr 1.Q. 495, 521 (1963).

41, Eg., Taylor v. United Stutes, 222 ¥.2d 398, 40 (D.C. Cir. 1555} “In re-
pard to mental patlents, the policy behind such [privilege] statutes s prrticclarly clear
and strong.  Many physical allments might be (reated with some degree of effectiveness
by a doctor whom the patient did not trust, b g [psychotnerapiet! must have hls
patieni's confidence or he cannol help him.”  See alio notes 29 supra & 100 infre,




()

()

1058 . - CALIFORNIA LAW REVIEW {Vol. 61:1050

Moreover, successful therapy is so critically nceded In our anx-
Jety-tidden society that there can be little doubt that the injury that
can result from disclosure outweighs the burden a privilege would im-
posc on the courts’ fact-finding machinery.*® 'This concluslon has al-
ready been reached by the lcgislatures of a large majority of states
which have granted the privilepe to psychiatrists and psychologists.*?
When psychiaitic social workers provide the same socially usefui scr-
vice as is now provided by these other professionals,* the state’s failure
to-cnact compareble legal protections for the benelit of their patients
risks severe impairment of their ability to provide service,

One concetn that might arise if the courts grant privilege to psy-
chiatric social workers is that unqualificd, sclf-appointed “therapists—
faith healers, meditators, and the like—might launch demands for
recognition.t® This does not present an insurmcuntable problem,
however, In enacting privilege stalutes legislatures have consistently
distinguished betwecn professions that have achieved some form of
official state tecognition or control,*® such as through licensing taws or
establishment of a state occupational category, and those that have not.
Sisice most psychiatric social workers are employed in state facilities,*”
and are (hus subject 1o state control and supervision, privilege could be
provided for those psychiatric social workers but withheld from marginal

- groups which are not recognized or regulated by the state,

- Consequently, on the basis of the four classic criteria, and with
the understanding that privilege can be limited to recognized, licensed
professionals, the courts should prant the privilege of confidentiality
to psychiatric social workers.

m
BXTENSION BASED ON FUNCTIONAL SIMILARITIES

Therepy Is a clinical function. It can be perfosmed by members
of & number of professional groups—psychiatrists, ciinical psycholo-

42. G.A.P, rupre nole 24, at 93, 95; Lowisell & Sinclalr, supra noie 39, at 53.

See alto nole 100 nfra.
41, Sce note 11 supra.
44, Sre ient nccompanying note 9 supra,
- 43, Reportedly, the renson the drafters of the Uniform Rules of Evidence did
not choose 10 exiend privilese to “Family counseling and that sort of thing” i that

“we can not open the door ... to uncontrolled proups.” Comment. Funciionael
Overlop Berween the Lawyer and Other Profesrionals, 71 YaLE L.J. 1226, 1241 n.99
(1962).

46, Qeiser & Rheingold, Prveholopy and tie Legal Process: Testimonial Privileged
Communications, 19 AM. Psyciiotonist, 835, B34-35 (1967) [hereinafler ciled as
Ociser & Rhbeingold); 1964 Cat. Law Rev. CoMmm'N, 437-38; Louisell, The
Psycholoplst in Today's Legal World: Part 1, 48 MisN, L. Rev. T3, 733-33 {19573,

#7, See note 7 supra.
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glsts, and family physiclans—who have the privilege of confidentlality
in a majority of American jurisdictions.*® Since it is the therapeutic
function that the law of privilege s designed to protect, rather than
any particular set of favored individuals, there Is little justification
for extending privileged status to these groups but not to psychiatric
social workers, when the job specifications of the latter also include
administering therapy to psychologieally disturbed people,*?

Functional considerations are not unknown to the law. Indeed,
they figured prominently in the deliberations of at least one group
charped with drafting legislation relating to medical privilege, When
the revisers of the California Evidence Code extended the psychother-
apist privilege, first to psychologists, then to licensed clinicat soclal
workers, they were influenced by the conviction that it would be illogl-
cal end invidious to provide privilege tc one group but to deny it to
another performing essentinfly the same function.®?

A functional approach is not too technical to serve as & guide for
judicial decision-making, nor need it burden the courts with a flood of
fitigation, On the contrary, courts have always been ready to ook be-
hind an individual’s nominal title in corder to determine whether the
function he was actually performing warranted the protection of priv-
ilege. Courts have refused to permit a physiclan or attorney to invoke
privilege when it was clear that he was not really performing medical
or legal scrvices. For cxample, courts have denied privilege to a law-
yer who was in reality serving as a tax consultant or general business
advisor." On the other hand, courts have granted privilege when the
function performed, while outside the normal range of a professional’s
duties, was nonctbeless entitled to privilege on some other ground.™?

An additional reason for extending privilege to patients of psychi-
atric social workers is the necd, discussed eatlier, to work toward a more
rational system of manpower allocation in the field of public heaith.®?

48, Ser note 11 supra. Communications with clergymen, when acﬁns & coun-
selors, ete riso often privileged.

49, Sec notes B, 9 supra.

50, Interview with Prof. Sho Salo, Professor of Law, University of Californis,
past Viee Chalrman, Californla Law Revision Commission, in Berkeley, Californis,
Sept. 22, 1972,

5t, Ofender v, United States, 210 P.2d 795, BOS (9h Cir, 1954); RCA. v,
Rowland Corp, 18 F.RLD, 440 (N.D. 1t 1955); In re Fisher, 51 F2d 424, 423
(S.D.MNY. 1914),

32. Simtin v, Sipirig, 233 Cul. App. 2d 90, 43 Cal, Rptr. 376 (2d Dist. 195%5)
Involved a rabbi who petformed marrlage counscling. His wark was held not o fall
under the state’s priest-penitent privilege staiute, which tim{led covernge to confessions,
but was tonetheless granled privileged status by vittue of its coplidentlal natuie as
counseling. Ther: was no statule providing privilepe for coutselots generaliy.

33, Receni thinking in this aren urges that the hedlth professions be viewed sa a
malrix Ln which duites snd responsibjilties are allocated on the basis of actual

' . i
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Whete psychintric social workets are urgently needed to petform es-
sential functions, courts should not hesitate to Invoke the docttine of
functional identitles in order to supply them with the lepal safeguards
necessary to perform those functions effectively, Failure to do so Im-
pedes the attainment of a rational delivery system for mental health
care, onc whicl maximizes the effectiveness of each practitioner by as-
signing duties In accordance with functional capacity rather then
categorical title.

v
AGENCY CONSIDERATIONS

Under conventional agency principles, communications directed
to the assistant or agent of a physician ate privileged to the extent they
would have been had they been direcicd to the physician himself.*
Thus, courts in many jurisdictions have expanded the privilege to en-
compdss communications made to nwrses and attendants when they
work undet the direction or supervision of a physician,®® to medical
interns when they taks medical histories of patients,®® and, in a slightly
differant context, to lay draft counsclors when they perform counsel-
ing scrvices in a center under the direction of a clergyman.”™

Similarly, communications from patients to psychiatric social
workers administering thcrapy under the dircction of a supervisor
vovered by the privilege should also be privileged under this rule.
Many psychiatric social workers intcrview paticnts and family members
In order 1o help determine which patients are to be admiiled to mental
health facilitics and whicih are ready to be discharged.®™ 1In doing
s0, they usually answer to the physician in charge of admitting and

cepacily for performing specifie tasks—moansured by training, experience, and demon-
sirated copacily—rother than by possession of & nominal tide. Forgotson, Biadley,
& Ballenger, Healtl: Services for the Poor—ife Manpower Problem: Innovations and
the Law, 1970 Wise, L. Rev. 756, 767 [hercinaficr cited as Forgotson, Bradley &
Ballenger.) :

34, See casey chled notes $5.36 imfre. Thiz rule finds support in the treatises,

e, 8 WiosonrE, swprd nole 25, at § 2382, model codes, see UniForM RULES OF

Bytprnen rule 27 (1953): Mookl ook or Bviornceg rule 221{c il (1942); and the
evidence codes of many states, ¢.g., CaL, Evip. Cone 8 1012 {West Supp. 1973),

35, Sinte v, Bryant, 5 NG App. 21, 167 8.1.2d 841 {1969); Ostrowski v. Mock-
tidge, 242 Minn. 265, 65 N.AV.2d [BS (1954 ); Mississippl Power & Light Co, v. lordan,
164 Miss. 174, 143 So. 483 {1922}, Comira, Wels v. Weis, 147 Qhlo S, 416, 72
N.E.2d 245 (1947),

56. Fravklic Life Ins. Co. v. Wiiliam J. Champion & Co., 353 F.2d 919 (6th
Cir. 1965),

51, In re Orand Jury Subpoena for Gordon Verplank, 329 R, Supp. 433 (C.D.
Cal, 19711). .

38, Cavir. Deer. oF MentalL HYOIENE, supra tote 27, at 1-4; Rosertheim, supra
note 15, at 666,
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discharging putients. Other {sz\.hlah’ic social workers work irectly
with patients in outpatient clinics, in consultation with a director who
is a psychiatrist®™ In both cases, commmunications received by the
- social worker should be privileged under the agency principle®® Of
cotrse, psychiatric social workers who practice independently would
not recelve privilege under this rule, and some soclal workers might
qualify for privilege in connection with some of their dutles but not
othets,

v
Equal. ProTECTION

Deniul of privilege to patients of psychiatric soclal workers may
even attain constitutional dimension under the guarantee of equal pro-
tection. In general, courts have gonhe to great lengths to ensure that
citizens receive fair and even-handed treatntent from the government.*t
Although the scope of equal protection teview has been limited to
some extent by certaln decisions,® recent Supreme Court opinions have
reaffirmed thz vitality of this important constittionat principle.®

A, Compelling State Interest

Paticnts who use community and welfare services Jor treutment of
mental or emotional problems do so primarily because they are poor,é
At these facilities they ordinarily find themselves directed to the cate
of a psychiatric social worker,*® with the consequent threat of com-

59, A, Fink, supra note 27, gt 235, The increased flexibllity and range afforded
by sgency priveiples is something ot which the high-powered bl overworked modem
physiciaa increasingly hes come to rely. Today's highly tralned medicnl speciallst
would fest #normously handlicapped if, in order to protect the legal rights of his pa-
tients, he found it necessary personaliy to tale charge of afl nspects r* thelr care,
I.p, Eurekc-Marylend Assur, Co. v. Gray, 121 F.2d 184 {D.C. Clt.), cort, denled,
314 US. 613 (1941}, As was discussed entller, delegation end he leair opproach
have proven eflcctive and efflciert micans of dealing with communltly health problems.
Where psychiatric soclal workers play a vital roie [a the treaiment of patients, Lhey
too are entitled 1o this protection.

60, 1In similnr circumstances, fosoltal reconds compiied by staff members for
use by the hospital's physiclans were held to be confldential. O Donnetl v. O'Donnell,
142 Neb. 706, 712, 7 N.W.2d 547, 650 [1943),

Gl. Sec voses clted notes 69.73 infra.

62, Eg. Dandridge v. Willtams, 397 U5, 471 (1970).

8. San Antonio Indepemdent Schoot District v, Rodriguer, 93 5. CL 1278
{1971). :

64, Sce note ¢ supra & note 57 infra. Indeed, the 2read majorily of these reat-
ment factitics npply & financin] test in screening prowpective paticnts. Aa applicant
who cen afford pdvate treatment (s not recepied; or, g sliding fee scale is used which
" favors the destitule ane encouseges those who cau offord private trepitent to go else-~
where, Wasser, sipre roie 7, .

65, JSee noles € 27 sipra.
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pelled disclosure. A paticnt who can afford to engage the services of a
private psychiatrlst or clinical psychologist, however, does not tun the
risk that the confidences he reveals will be divulged.®® ‘Thus, the
sbitity to pry Is the major determinant of the extent to which a patient
in therapy receives assurance of confidential treatment.®” A significant
form of protection is linked to the financial status of the patient.®

Classifications based on wealth occupy a disfavored place In
equal proiection law®® and have been struck down in such contexts as
criminal justice,” sentencing procedure,™ and the right to vote,”™ Re-
cent state court cases have even applied equal proteclion scrutiny to
medical practices that imposed a greater burden upon indigents than
others.™

§6. See note 11 supra.

67, The finoncial test that is [requently rcquired st public Lrealment centers,
{see note 64 supra) insures a very close correspondence between the class of all
indigent mental patients end those who receive treatment from psychiatric secial
workers. For o recent discussion of the reguirement of a close “Iit" or correlation
between the clusses sffecled, see San Anlonie Independent School District v. Rodri.
puez, 93 8, Ct. 1278, 1258-94 (197}),

In genernl, “[ilhe kinds of care provided in psychloiic fsclilifes is 2 functlon of
the soclo-economic level of the paticat. The private psychiotrist is most Lkely to

freut the most prospecous; slate facilitles, the working class” A, HoLLmNosHEAD & -

R, RepticH, Socil CLass anp Mewtar Itiwess: A CoMeamative Stupy 27678
(19358}, Ser also note 1 supra,

68. And, the losy of protection {3 absolule, miher shan mercly relative, See
San Antoniec Independent Schocl Disttict v. Rodripuez, 91 5. Ct. 1278, 1288.92
{19711). Patients who carno; cfford a very expensive commodily—private psychiatry
~are deried the benefit of privilege whiie those who can are accorded the Fult pro-
fection of ihe low, '

6%, [p, San Antonlo Independent School District v. Rodripucz, 93 8. Ct. 1278
(1973) and cases ciled notes 70-72 infrn.  For a broad discussion of this doctrine, see
generally Developmenis In the Law—Egual Protection, §2 Harv. L, Rev. 1085, 1121-
24 (1969) hereinafter clied as Developmenra in the Law], of. Michelson, The Supreme
Court, 1968 Termi—Forevword, B3 Harv, L. REV, 7, 17 {1969).

70, Douglay v. California, 372 U.3. 353 (1963}; Grilfin v. United States, 351
1.8, 12 (1956),

T ‘Tate v. Short, 401 U, 398 (1971); Willams v Dlinols, 399 US. 235
(1970).

T2, Harper v. Virginia Bd, of Elcclions, 383 1.5, 663 {{966).

71, In New York City +. Wynwman, 66 Misc. 2 402, 321 NY.S.2d 695 (Sup, Ci
MN.Y Co. 1971), the court struck down o regulation that requited indigenl women on
Medicare who desired an aboriion to first prove that an gbortfon was medleatly indi-
cated; other womien not on Medicare were nol required lo prove this. The court held
the regirement discriminastory in that il ended to deprive low-jncome women of
an opportunity freely availnble (o others.  Alhouth this case was subsequently re-
versed, 10 N.Y.2d 537, 330 W.Y.8.2d 285, 281 MN.LE2d 188 (1972), the declsion is
reported in a niemorandum opinion and the grounds for yeversal are uncertain,  Schol-
man v. New York City lealth and Hospital Corp., 70 Misc. 1092, 335 N Y.5.2d 343
(Sup. Ct. 1972), nnother recent case, arose gul Of a requitemenl by the heallh de-
pariment that abortion ceriificntes bear the hame ol the patlent, Finding that the
ety had no compelling reason for the requirement, the court striuck down the repuin-
tlon ea an invasion of the patlent's right to privacy, & violution of her patient-physician
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The Supreme Courl recently discussed poverty as a suspect classi-
fication ln San Amoniv Independent School District v. Rodrigiez,™
The Court had before it a claim that Texas’ scheme for ralsing revenues
for schoo! districts unconstitutionally discriminated against residents of
poor districts. Although after lengthy consideration the Court decided
that the Texas plan did not disctiminate against the poor, 1t seemed to
leave intact the princlple that wealth may be 8 suspect classification,”
After reviewing past cases involving indigency, the Court developed g
twofold test.™ First, it must appear that the classification singles out
a clearly defined group that by reason of lts impecunity is unable to
pay for a valuable tenefit. Sccond, as a result of the classification,
the group must sustain absolute deprivation of a meaningful oppor-
tunity to enjoy the benefit.

Both requirements are met in the case of indigent patients of
psychiatric social workets. The poor have no realistic access to pri-
vate psychiatry,’™ and those who receive cate at the hands of psychi-
atric social workers are danicd the bencfit of privilege.”™ Other tradi-
tiontal indicia of a suspect classification are also very much in cvidencs
in the case of poor persons who suffer from mental iliness. They are
“saddled with disabilities,” “politically poweriess,” in need of protec-
tion from an uiconcerned majority,”™ and subject to community stig-
ma.*® Thus, legislative oction that allocotes health care benefits In a
manner which discriminates against this class should be counstitutionally
suspect,

Moteover, the interests invaded when privilege Is danied—opri-
vacy,®* the right to equal trestment at trial,® and, perhaps, access to

privilege, and a violation of equul niotection ingsmuch as it ploced an extra burden of
stigma on aingle and married wonen who oblaiped the operation. Thus, courts have
glready begun to recognize th= principle advanced hers—that unequal sedical regula-
ticns thet encroach on important perscnal rights may violate equul proteciion,

74. $3 5. Ct {27B (1973).

75, Id. ab 1288-94; ree also fd, at 1311 {Btewait, 1., concurring).

6, M. opt 1290,

71, See notes ), £T & 68 supra,

74, See note 1 supra.

79. 93 8.CL {278, ct 1294,

B0, Id, at 1333-36 (Marshatl, I, dissenting).

81, Qriswgld v. Connectlevr, 381 U8 479 (196%), 1o fn re Lifschute, 2
Cal 3d 415, 431.22, 8BS Cal. Bpir, 829, 839, 467 P2 557, 567 (1970) the Colifomia
Supreme Courd, clting Griewold, warned of the poiential for encroachment upot con-
stitationally protecizd righis of privacy by the cotepeiled disclosure of confidential
communicotions between the patert and his psychothe rapist,

Vhere a priviiege statute existy, it provides evidence of a public poticy in favor
of confidentially, This tekes obtaining n #lvil remedy for invasion of privacy easier
for pollenis jujured by out-ol-court disciosures and thus helps guarsntee (hat such
disclosures will coeur less ofteri. Coldsieln & Kats, supre note 8, at 734 nd. C}
Raclne v, Morrds, 208 .Y, 240, 94 N.E 384 (1910}, The arincisle of Racine—that
legislatively created duticy may pivs rise to o private couse of action—has beer fol-

s
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fowed In cuses involving medlcat disclosures, r.g., Munzer v, Dinisdel!, 133 Mise, 773,
49 N.Y.S.2d 915 (Sop. Ct 1944), affd 289 App. Div, 370, 58 N.Y.5.2d 359 (1945},
Out.of court disclorures by medical personfiel are more common than one might think,
See Erickson & Gllberison, Care Recoras in the Mental Hespital, la ON Recorp
394, 408-09 (8. Wheeler ed. 1969},

82, Ser cuves cited notes 70 & F1 supro. €} San Antonio Independent School
District v. Rodriguez, 53 5. CL 1278, 1288 (19723, It is cstmblished that couris
will not tolerate wealth-basod classifications that impose wnequal burdens on the rich
and the poor et tral. Yet this Is precisely what occurs when the law permits teatl-
moay from the therppist of the poor while forbidding It fiomn the therapist of the
well-to-do. Without priviiege, of cotrse, many patienly witl confide very Iiitle in their
therapist. The therapettic encounter becomes & puarded, defensive (ransaction in
which the paticnt pains liitle {uniess the theraplst deceives the patient as to the de-
gree of proteclion provided, see Section VI fufra.). Patien's who throngh najveté or
desperation reveal damaping maierial to the therapist lose the opportunity af trial lo
atand on en cqunl footing with those who can oblaln private freatment. The teslimony
of a thermpist can be witcerly devasiating. Even where a par'y I3 ultimately successful
in court, permitting his therapist 1o tesHfy against his wishes can do great damage:

(1) Rewclution in & public trial that an individual hes undergone psycho-
thetapy con be harmiul in Heell; reeall the Sen, Engleton affait during the 1972
presidential compoizgn.  Many emplovers hestilnts 10 hire persons with & history of
mental illness, ond ont a social ievel, lows of [tiendships and commurily estecm can
follow public revelsifon that ¢ person has suffered evnisodes of mental or emotional
derangement.

(2) The renge of psychiairie testimony, ke (at of paychlutric inguiry, can
be extremely brond.

Current ., , practice deffnes mental {{Iness as somethiug that can have iis

rooty i the patlent's earlied years, shicw ity signs throughoutl the courss of

his life, and fnvade olmost every seutor of hie curcent activity. ™o sepinent

of his pasl or present [isi beyond the jurisdictior of psychialric nssessment

« « « v While many kinds of organizations maintain reconis of their members,

in mimost nl) of these some . . . stttibwics cun be included only indirectly,

beine offivially irrelevanl.  Dut since [psychotherapists] have a tepltimate

claim 1o deal with the ‘whole petson,' they officially recopnize no limits o

what (hey consider relevnnt,

Erlcsan & Githertson, supra note Bl at 380, Thus the individual [n subject to festl-
mony thal can range aver great arcas of his life.

(3) Not only doec the psychistric record consider the patienls whole life; it
selects and chooses events in v way that ordinary records do not.  Acts of devioney
challenge the observer to reassess the character of the people responsioie for them.
A friend Is exposed o5 1 homosexusl; suddenty past events, chunce remarky, amd
mennerisms bepin to stand out: we begin (o restructure cur impression of the jn-
dividual, A politician i3 shol: the next day the tewspapers are full of accounts intes-
preting the background of the wenld-be assaszin, A fumous author commits suleide; in

the publlc discussion that follows. 2 new persen emerpes.  The psychfatre record

essentially docs the smme thing —it “biilds & case,” The record “is not reculacly
used, however, to record otruslons when ke pnatienf showed capacily to cope honor-
ably and effectively with difficol life situaticns, MNor is the case record typically
useet to provide a rough Averarc of sampling of [a patlent's] past conduct. One of iis

purposes Is lo show the ways in which the patient is "sick’ . . . and this Iy done by -

exlracting Mtom Lis whole Nfe course a iist of those incidents that have or might have
bhad symplomntic significance,” Id. af 402.03. 1t is eviden! that the public rovela.
Lo of this kind of sclectively potlered and fnlerhreted evidence, touched in im-
pressive-sounding scienilfic lerminolopy, bus the capeclly of causing the patient Irs
remediatte harm.  Thal this risk 8 imposed on U indigest putiznts of public mentad
kenlth facilitics but rot en the patients of private (hetaplsts constitutes an Inequily of
no amall proportions,




1973) PRIVILEGED COMMUNICATIONS 1065

medical care®®—are fundamental® This combination—discrimine-
tion on the basis of u suspect cluss, together with encroachment on
fundaniental personal interests—generally has failed to withstund con-
stitutional scrutiny unless a compelling state interest can be shown3

It is lkely that whatever interests the state might advatice fo
justify a privilege for communications to psychistrists while withholding
it from communications to psychiatric social workers would prove
inadequate to support this differential trcatment, State health and

B3, While the Supremas Coutt has never hicld that heaith cate Is o fundamental
interest, it has implied that it would hold to be fundamental uny commodity that s &
prerequisite to the exercise of a fundamental interest, whea deninl ineans complete
inability o exercise the interest, pnd when doing o would net open the floodgntes.
San Antonio Independent School Bistrict v. Rudriguss, 93 8, Ct. 1278, 1298-59 (1973),
In Rodripirez the Court Found the nexus hetween educution and certain constilutionally
protected fiberties 16 be Insuf(lcicatly clote to warrenl invoking stricl scrutiny; and
{t is concelvable that it might come 1o the snms conclusion with respect io health care,
However, the cose for education wus weakened by the relative character of the bencfil
provided and (he Iniperfect cortelution between financial status and the nmount of
funding made avatlabie to “poos” distelets, factors that are nol present here. .
al 1288-94,

Arguing clong lines simifar io those supgested by the “nexuy” theory, commenta-
tors have uwiped tiat health care be recognized s a fundamental right.  See, eg.,
Bendich, Privacy, Foverty, and the Censtitddivn, 54 Caur, L. Ruv, 407, 420 (1966).
Similarly, mental heclh is o prerequisite o the full exercise of victually all our most
cherished ilbertles. The rigist to muarry. to vole, ro participale in the political presess—
hope of fully enjoylag any of thuse is denfed to emotionally il patlenls who cannpt

~ure effective care.  Thus, & national commission has udrged {iat medical same be
accorded the status of o cavl! rdpht, Nat'e CosM'N ok CoMMuniry HEALTH SERvICES,
Heartir 15 & Communtty AFfalr 17-37 [1966). Other tepal commentasries on medi-
cal subjects agree, g, Forpoison, Lradley, & Balienger, supr note 53, at 767,

Other authorities believe that effcclive health care, if sot aa nbsolute right, s at
feart & conditionul one: where the sinte has undertoken lo offer treatment, it must
aceept responsibility for supplying the misimal zonditions nscessory for making the
treatnient reasonably effective.  Professor David Loaisehl, o widely respected authority
on medical privitege and confidendal comriunicntions, belicves that psychotherapy
snd privitege are so [nsepurable that oee nocessarily implies the other: “The patient’s
tight of confidentinl communication to his nsychodingnosticinn , . . i3 a function of
his deht to oblaln such aervices, 1f ke has s right to obtaln such services, he hay a
correlative tight o the essentlnl confidentinlily ©f conununication.” ioufsell, The
Psychotherapier i Toduy's Legat Worid, 41 Minn, L, Rev, 731, 744 {(1957). A recent
decislont by & federni circuil tourt ennounced e right o adequate rehabiliintlon for
mentally 1 patiants boused fn state fuzililles, It {ound thut the state, having nssumed
the responubility of providing services, could rot nuintuin patlents ' a state of Hnibo
for long perlods of tinte withoul providing effective treatizent, The oplnlon spoke of r
conslitutlons) ripht 1o reeeive “such individual labiiitadica as [wouid] give eoch of
[the patients] & sealistic opportunliy to lead o more useful and meaningfol iife . . .
Yevatt v, Stickney, 344 F. Supp. 387, 150 (M1 Ay, 1972).

84, For o discossion of the fundamentel-interest doctrne, see, eg., Dunn v,
Blumstels, 403 U.5. 130, 336-42 {1972); Shapire v. Tuompson, 394 U5, 618, 629.31
(1959). Cf. Developments in the Lawe, sitpra nele 69, ot 1120-21,

83, Ser pewecally Laveloprisnt: In the Law, supra vote 45, ut 1124,
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welfare administrators might vrge, for examgple, that they should
be free to compile and circulate reports cohcerning patients without
the trouble end expense of ensuring coafidentiai handling of the rec-
ords of those undergoing therapy, A mers saving in adiministrative
efficlency, however, has been held not to constifute a compelling state
interest wheo essendial personal freedoms were ot stake,®  And, os 2
prectical matter, this suggesticn makes little sense since the relatively
slight sdministrative guin is cleady omtweighed by the potential dam-
tge to the entire therapeutic program that could result from one or two
well-publicized exposures,®

Alternatively, the state might allege that it is necessary to trent as
ronconfidential menta! liealth data pathered from public {reatment cen-
ters In order to [acilitate rescarch into the causes and conditions of
inental illness, delinguency, and marital discord. This intcrest, how-
ever, could be served by a nerrowly crawn research clause,®® permit-
ting the state (o carry oul research without forfeiting the substantial
benefits of privilege, pacticulisly that of proteciion against disclosure
in court, In addition, most, if nct all, legitimate research purposes
catt be served oy supplying cata n ancaymous form, or, where indi-
vidualized data arc esseniial, by che use of coded racords.®

Lnoiber poscibls state interest iz protecticn of the state fisc, It
eouid be argued that in oeder w0 remove violators from the welfare rolls,
soclal workers must be able ic report viclations of eligibility rules
when ‘nese come to thehr atteniion during therapy.,  Protection of the
staiz fisc, however, has likewice fafled to prevail in cases involving
fundamental perscnal ripghts®™  Moreove:, withholding ihe confiden-
Hailty privilege is not mecessary to protect the state’s intorest; other,
more eifective, imeans are available for Jdiscovering wind verifying eligi-
bility violatlons than dapending on: leads develeped in the course of
therapy.*t  Thus, white the Interest migin have some lepitimocy when
ppplied ¢ ordinary cageworkesy or Iniaks workers, Uty hinportance is

83, Sheske v. Thumpaon, 23 US, §1E [{96%), ‘When denclvelion of an im-
pontent gl Iy Yneakoned, the clote past Be ready to bear (ke burden of a less oner-
oue but highet-cost rHernziive, Cordipgion v, Pash, 380 U.5. 99, 93 {1963),

£, Goldstela & Kaote, supre note L8, al 733 nole 19 supra.

B3, See, 2p, Cit. Byvid, Copi § (010 (YWest 1968). f. Grffin v, Medleal
Boc'y, T Blisz. 2d 349, 11 NAKS2D 0% (Sop.-Ch 1939). For en eaposition of the
“tpss onerous £hierootive™ doctrine, doe, 2., Shelion v, Tucker, 364 U.S. 479 (1950),

89, AL Micer, THe AssaLir on Pitvacy 23857 (19713, California, for exam-
sle, ks institsiod & opuiber of such mewstres desipned w0 protect the privacy of re-
search subjects.  See Wobide, stpeg noie iB, at 38-3€,

WD, Shavito v Thompsea, 394 1S, §18 (1965): Douglae v, Californis, 372
1.8, 392 {1961).

<&l Tor example, home vislty, porodlc vse of gquesilanaalrer, and ctosschecking
with 2 LR.G. ano utimr agencies are sosiulz abernatives,

f2, See ol T oaooee,
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outweighed by countervalling interests in the case of psychiatric soclal
workers,

A further state interest, discussed earlier, Is the desire to dis-
courage the practice of psychotherapy by charlatans and well-meaning
but unquaiified amateurs. Tt could be argued that extending privilege
to an additional class makes it more difficult to resist subsequent
claims by new groups for privileged status, As was observed, how-
ever, this purposc can be served by drawing the line to include only
groups whose legitimacy hos received state recognition through licensing
statutes or the establishment of a state job category.®  With state con-
trol and supervision the danger of quackety would be minimal, and a
ready means for resisting premature claims by new groups would be
available.

Given the impressive array of ressons favoring extension of the
privilege to paticnts of psychiatric social workers, the relative insub-
stantiality of the interests the state seeks to protect, and the manner
in which the statutory scheme disctiminotes against a suspect class, it
is unlikely that thc state will be able to satisfy the compelling interest
standard required to justify the incquity currently petpetrated by most
privilege statutes,

B. The Rationality Test

Even if the courts do not apply the compelling interest standacd
of equal protection review, however, withholding the privilege of con-
fidentiality from patients of psychiatric soclal workers probably cannot
survive under the less stringent rational basis test."

Under the rational basis standard, legitimate reform measurces
nieed not solve every aspect of & problemn.”™ Nor is a statate void if it
might possibly fail to achieve its desired effect.®” Nevertheless, a claim
that o classification is rational may be defeated by showing that the
classification cannot further the purpose underlying the legislation.®®

93, Sre text accompanylng notes 4547 snpra.

94, Id.

95. le, a resvonable relationship must exist between the purpose of the legis.
Intlon end the classification provided by the statute. E.p., Roysler Quano Co, v,
Virginla, 253 U.8. 412, 415 (1910).

96. San Antonlo Independent Schoot District v, Rodrguez, 93 8. Ot 1278,
1299-1300 (1973); Pandridpe v. ‘Willlams, 397 U.5. 471, 485.86 (1970),

97, - Roschen v, Ward, 279 U.S. 317, 3139 (1929),

98, E.p., Police Dept. of the Clty of Chicago v» Mosley, 408 U5, 52, 95 {1972}
Weber v. Actnn Cos. & Ins. Co., 406 U.S. 164, 172 (1972): Eisenstadt v. Balrd,
408 1U.8, 418, 433.95 (1972); Morey v. Doud, 134 U.5. 452, 40768 (1957). See De-
velopmenty in the Law—Egqua! Protectior, supre notz 6%, at 1083, <f. Comment,
Legistative Purpose, Rationality, and Fqual Protection, 82 Yats LY. 123, 151-54
(1972) for an excellent discussion of legislatively mandated goals,
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Thus the limitation on the theraplst-patient privilege could be found ir- .

ratlonal, since the failure to recogrize a psychiatric social worker-patient
privilege is inconsistent with the policies behind the therapy privilege stat-
utes® and legislation cstablishing mental health prograins for the poor.
The purpose of privilege statutes is to facilitate success in treatment.!”®
Since medical authioriiies universally recognize that breaching a pa-
tient's conflidence virtually climinates any hope of improving his con-
dition through therapy,’®! any measure that requires the disclosure of
confidential communications for the sake of cfficiency or some other
extrinsic value jeopardizes the entire therapeutic program.

Moreover, extending a preater degree of protection to private pa-
ticnts than to indigents not only fails to achieve the legislative goals, it
is Invidious s well. One common definition of a rational classitica-
tion Is “one which includes nll persons who are similarly situated with
respect to the purpose of the law,”'%% If privilege statutes exist in or-
der to encourage the free flow of thoughts and feelings essential for
the therapeutic relationship, there is no rational justiiication for as-
suming that this need Js less in the case of indigent patients. On the
contrary, it is generally recognized that the nced for trust and conli-
destee s preatest in dealing with the poor.t™

Thus, the classification suffers from lack of rationality in two key
respects. It fails o promote its legislative objective and it draws a dis-
tinction between the wealthy and the poor that is arbitrary and coun-
terproductive. .

YI
Eqguiraspcit CONSIDERATIONS: REASONABLE BRELIEF
AND PRIVILEGE BY ESTCPPRL

The povernment owes a duty to those In its care to ensurs that

99, See lex! nccomnunying noies 12-14 mpra.

00, E.p., C McCorMick, EvipiNet 213 (2d ed, B, Cleary ed, 1972) states this an
the rule with respert o physicluns generally,  As to psychotherapy:

Although It is recognized thn! the geanting of a privitepe may operale [n par-

ticulnr enscs to withhold relevant infarmation, the interests of socicty will be

Letier seeved if psychiatists are able to assure puticrts that thelr conflidences

will be prolecie:d.
Cai. Bvip, Cont: § 1014, at 232, Legist, Commiznr {West 1968).  Accordingly, many
stetes have cnncled sintudes providing privilepe to many professions whose members
perform a similar function, e.p., psychiateists, psychologists, clergymen, and school
coutiselars,  See note d1 osepro. The state's inerest i providing eiffective mental
healih trewimend Is also cvident frome His huge invesiment in personnel and physical
fachiitics. Ser nntes 4.6 supra nad accompanying foxg.

10, See notes 12-14 supra.

102, Tusunan & tenlock, The Equal Procectlon of the Laws, 37 Caur, L. Rey,
341, 346 {14y,

103, See text accompanying note 13 supra,

104, Sev notes 13-17 supra.
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thelr constitutional rights are not violated as a result of the intimidating
disparity between their own power and that of their governmental cus-
todians.!®® The state must toke particular care when it is dealing
with persons who by reason of their poverty, lack of education, and
unfamiliarity with bureaucratic structures cannot be expected effece
tively to understand and protect tieir own interests,

Poor people are ordinarily not famlliar with the subtle differences
among psychiatrists, clinical psychologists, licensed clinicel soclal
workery, and psychiatric social workers,1**

The statc job specifications of psychiatric social workers set out
duties'®? that cannot be carried out successfully without flrst establish-
ing o confidential relationship with the client. Indeed, psychiatric
social workers are required by their professional code to provide an
atmosphere of trust.!®  Thus, it is inevitable that tmany paticots of
statc-employed psychiatric social workers will receive the impression,
from nonverbal clues and suggestions if not from overt assurances,!®’
that their communicaticns will be held in confidence. When state
agencies hire psychiatric soclal workers knowing of their professional
commitment to confidentiality, and when they assign them duties
which require such confidentiality to ba pecformed successfully,!'® the
state must assume a share of responsibility for festering in the minds of
many unsophisticated patients the belief that communications to the
therapist witl remain private,

Given the state’s responsibility for creating this impression, it
would be Inconsisteut and inequitable for the state to asser!, in a
criminal proceeding, for example, that privitege does not exist.!**  Ac-
cordingly, even if patlents of psychiatric social workers cannot claim
privitege as a matter of cight, courts should invoke their broad equita-
ble powers and refuse to countenance such assertions.'!?

105. E.p., Mirenda v. Arizona, 384 U8, 436, 45772 (1966).

106. These catepniles may be meaningful to the weil-educated clientele of pri.
vate psychotherupisly. but their implications are not readily perceived and apprecinted
by the poor and the dieducated. Comnsequently, {hey arc frequently unaware of the
differences thess distitctions emtoil with respect t their cchits under the law of evi.
dence.  Interview with lernard Diartond, Psychiattist, Professor of Law and Crim-
Inolopy, Upiverslty of California, in Berkeley, Californly, January 4, 1973,

107, See notes B, 9 supra.

108. See note 20 mipra.

£09. The social worker often expressly assures the patient that his communicn-
. tions will be held in confidence. ). Atves, suprd note 9, at 92, Bvén withoul overt

avsurances, many patlents will pxseme that ihelr communeations whi be held confuden-,.

tial. Gelser & Rheingold, mjpret sole 46, at 319,

110, Sce text accompanylog noles 12-17 sepre.

1il, Cf. 5mart v. Kansas City, 208 Mo, 162, 175 S.W. 709 (1901)

12, At one time, it woy widely belleved that the government could not be -
topped by acts of its agents. Jee, eg., Federal Crop Insurance Corp, v. Meill, 332

-
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"The importanice of protecting patients’ legitimate expectations of
privacy has becn acknowledged by a aumber of jutisdictions. In these
states, statutory provisions nfford privilege to persons who, though
technically not entitled to privilege, reasonubly believed they were con-
suiting an authorized medical practitioner. For exaniple, the Califor-
nia Bvidence Code provides for protection of persons who consult
an Individual reasonably believed to be & psychiatrist or physician,?
Voluminous case law from many jurisdictions supports this rule,*'* as
do many of the model codes.!'® Thus, whenever patients are led to
believe that the person with whom they arc dealing is a psychiatrist,
they should be able to claim privilege when their mistake is a reason-
able inference from the circumstunces or manner in which they are
trented.’*®

CoNGLURION

Many writers oppose the creation of new privileges on the ground
that they inhibit the obility of courts to ascertain the truth.!'’  Truth,

US. 380 {19475, In all Jikelihood the {ormer teluclance of coaris to consider estoppel
against the government rexted on ag uasiated belief that the state treasury should not
be bled in order to redeem an etroheoits promifse extended oy o public official. In
the present sitaation, thoupl, financisl considerations are not especially prominent; the
government suflers little financial harm H I shovkd decide ‘o0 honor the expectations
of privicy developsd by Indigent patients as o resnit of the therapeutls cocounter, A
firther pround of distincflon lies in the fact thet in Merrifi the povernment's ngent
acted “wrongly” loword both the goveramenl, in mistepresending lis position, and
toward the farmer. da inducing hlm (o reiy oo nonexistent fonms of protection,
ilere, however, it is the govertment that hos acied wronply loward both parlics,
It has furnished o sitoacion in which the putient s delided Irto believing that he will
be dealt with confidentiaily, And it has jdaced the socinl worker ia the position of
Liaving to represent thal be con provide the patlent wih @ security that in actvallty he
cannol guarantee, ‘Thus the zqguitics in both respecis—Heancial cost and fair play—
tte more strongly It favor of #sionpel hore tihoa they did in Mereilf.  In similar situntions,
modern courds have upheld clasims of estonpel when the nccessary efements of decep-
tlon and detslment were present.  They have been partloularly sympathetic to claims
in which public officers have acted, as Lhey heve hess, in the exercise of a power or
duly expressly conferred tpon them by stitute.  E.p, Unkted Stales v, Cerlain Parcels
of Land, 131 F. Supp. 65, 74 (5.1, Cai. 1953} and cases clted theretn,

113, CavL. Dvin, Coni § 1019 (VWest Supp. 1973). Other slales have similar pro-
visions, o0, L. Rov, Stat o ch. 51§ 5.2 (West Supp. 1473).

1i4. Ep., People v, Decinn, 2 N.Y.28 133, 138 N.E2d 799, 157 N.Y.5.2d 558
(1956); Bellard v. “ellow Cah Co., 20 Wash, 2d &7, 145 .24 (D19 (1944); Peaple v,
Barker, 60 Mich, 27727 N.AV, 539 J1R84).

(15, UstrorM HUoes o+ Evioenes tule 27 (1953); Monen Cope o Evinbnce
rule 2200} (1942),

ti6. Scemingly. these stutuies would onfy protecl o patient who belicved that hiy
therapisi was 1 psyehinteist, Lo, tuses woere the paiicpt’s orror is & niislake of fact,
Misinkes of law, wheee the paticnt knowys his therapist [ a psychiniele social worker
hut thinks psy<hiatiie soelal workers have privilege, would fall outside this rule, al-
though there see.ns to be no renson In Inzic or petley for this distnction,

117, E.p, €. McCorMicg, Eviience 159 (Zd od, E Cleary ed. 1972},

.
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however, may be pursued at too great a cost.''® The recent growth
in the number of legislatively created privilcges reflects society’s belief
that certain relationships are so important that they must remain in-
violate even in the face of demands by the judicial system.,

The relationship botwesn 2 psychiatric social worker and his pa-
tient, while currently unprotected by lepislation, is such a relationship.
It is in the best interest of society that it be protected. Legislatures
should act in this criticnl area.  Until they do, existing legal doctrines
may be used to provide remedies where they are pecded,

‘Richnrd Delgado

118. Prarse v. Morse, 1 De G, & Sm. 28-29, 16 L.J, Ch. 153 {1845),

L)
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ANALYSIS OF DIFFERENCES BETWEEN THE FEDERAL RULLS OF
EVIDEWCE AND THE CALIFORNIA EVIDEWCE CODE®

*This study was prepared for the California Law Revision Commission
by Professor Jack Friedenthal. No part of this study may be published
without prior written consent of the Comwission.

The Commission assumes no responsibility for any statement made in

this study, and no statement in this study is to be attributed to the

Commission. The Commission's action will be reflected in its own recom-

mendation which will be separate and distinct from this study. The

Comnigsion should not be considered as having wade & recommendation a

on
particular subject until the final recommendation of the Commission on

that subiect has been gybmitted to the Legislature.

Copies of this study are furnished to interested persons solely for

the purpose of giving the Commigsion the benefit of the wviews of such

persons, and the study should not be used for any other purpose at this

time,
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FOREWORD

The following is a detailed analysis of the differences in wording
between the newly adopted federal rules of evidence and the Californis
Evidence Code, Becauss the sowding of thg cowparsble provisiens is
different in every instance, the analysie, to be of sensible langth,
necessarily ignores a larpge numbar of differences which would sppear te
have na practieal significance. Furthermore, the analysis often does
nof quote or repeat in full the sections and rules discussed. It as-
sumes that the reader has available both the state Evidence Cede and the
federal evidence rules, TFrequently, references are made to sctions
taken by the House and Senate Committees on the Judiciiry or by the
House-Senate Conference Committee regarding the federal provisions, To
avold repetition of formal citations, all such references, unlesa ether-
wise specifically indicated, appear after the appropriste federa]l rule
in the pamphlet entitled, "Federal Rules of Evidenca for United Stacas
Courts and Magistrates with Notes by the Federal Judicial Center, Perti-
nent Advisory Committee [jotes and Relevant Legislative History and An
Appendix of Deleted and Supersaeded Haterials,” published by the West
Publishing Company of St. Paul, Minnesota, and dated 1975,

It should be noted that the analysis is focused on differences
between the state and federal rules as written and therefore does not
normally criticize the substance of the provisions when no gonflict
exists. Even when a clear conflict does exist the analysis is limtted
to a discussion of the differences. Yo attempt has been made to explere
every argument or consideration regarding eich problem or to go into the
way in which courts have construed or misconstrued various provisions,
It is generally assumed that when the comprehensive Californis ividences
Code was being considered basic differences of policy, as documented in
well-known articles .and treatises, were thoroughly diseussed .and posi-
tions on controversial matters taken only after due deliberatien, The
fact that a federal rule adopts a different positien than a Californis
cdunterpart has not been considered, by itself, to ratse serieus ques-
tions as to the propriety of the California decision. Only when the
federal rule, by its terms or by the reasoning upon which it is based,
sheds new 1ight on a problem must the California decisien receive de
novo consideration.



The analysis is organized according to the California Evidence
Code, that is, the various provisions are considered in the ordar they
appear in the California Code, no matter where the relevant federal
provisions are to be found in the Federal Rules.

DIVISIONS 1 & 2, PRELIMINARY PROVISIONS:
WORDS AND PHRASES DEFINED

The first two divisions of the California tvidence Code generally
have no federal counterparts. Jivision 1 simply gives sonme basic rules
of construction regarding such matters as tenses, genders, singular and
plural, etc, Division 2 defines basic words used in various places
throughout the ecode, Sometimes these definitions are erucial to under-
standing the substantive aspects of the state statutes, such as the
definitions in §§ 150 and 225 of "hearsay evidence'" and "statement,”
The federal rules are organized differently. The definitions of "hear-
say" and “statement” for example, appear in Rule 501, the basic rule om
hearsay, and the only rule te which these definitions are pertinent.

For purposes of analysis, whenever definitions differ between
federal and state provisions, the differences are discussed 4n connec-
tion with the particular substantive rules of esvidence which ars af=-
fected.

DIVISION 3. GENERAL PROVISIOHWS
Chapter 2, Province of Court and Jury
California Evidence Code §§ 310-312 generally discuss what matters
are to be decided by the court as a matter of law and what matters are
to be determined by the trier of fact. The Federal Rules of Evidence de
not contain similar provisions. Although there is no harm ia placing

such provisions in the Evidence Code, they would seem wore appropriats
in the Civil Procedure Code. (Decisions on preliminary facts relating
to the admissibility of evidence are not treated here but in separate _

sections discussed below.)

Chapter 4, Admitting and Excluding Evidence

Article 1. General Provisions--Basic rules of relevancy in Cali-
fornia are governed by § 210 which defines "relevant evidence” and
§3 350-352, vhich define what is and what is not admissible. Their



counterparts are Federal Nules 401=-403, which are identical in sub-
stance. uLvidence Code 3, 353-356 deal with special problems such as the
effect of erroneous rulings of the trial court on the admission or
exclusion of evidence, and the admissibility of evidence for a limited
purpose. These same matters are covered by Federal Rules 103, 105, and
106, which again are practically ideatical in substance with the fole-
lowing exceptions:

1. Uhen evidence has been excluded, and the ruling challenged,
both Federal Rule lu3(a) () and California Evidence Code § 354 provide
that the ruling will not be overturned unless at the time of the ruling
the court was made aware of the substance of the evidence involved by
means of an offer of proof, However, unlike the federal rule, § 354(c)
of the California statute exempts from this requirement any situation in
which the evidence was sought by questions asked during cross or re-
cross—examination. The reason for this exemption is unclear. 1t is
true, of course, that on cross-examination, unlike direct, the queg=-
tioner may not know the answers to the questions asked, but it is dif-
ficult to see why this should be allowed to interfere with the basic
purpose of 5 354 to permit a subsequent court to see just what informae
tion was excluded, Even if the trial court was incorrect in excluding
the eviden&e, 1f the information was of trivial significance, the case
should not be reversed or a new trial ordered. Without such infermation
appelliate courts have little choice Put to overturn any decision in
which excluded evidence might conceivably have altered the cutcome.
There seems little reason why a party should have to make an offer of
proof with repard to direct examination and not to cross~examination,

In either case,-an appellate court is in the same difficult position 1f
it does not have before 1t the substance of the evidence excluded.

The matter is complicated by the fact that it 1is not alwaya clear
what 1Is examination versus cross-examination. Under California Evidence
Code § 776, for example, one party can call to the witness stand an
opposing party who may then be examined “as if under cross-examinatiom,”
(Emphasis added.) Suppose the trial court improperly upholds an objec=
tion to an exawiningz party's question in such a situation., 1Is an offar
of proof unnecessary to preserve the natter for appeal because this is

cross-exanination? Or do the words “as if' mean that the examination 1s

-3=



to be treated as direct examination except for tha technique of ques-
tioning, in which case § 354 would require an offer of proof.

Given these uncertainties of application, plus any clear justifica~
tion for a special exemption, § 354(c) should be eliminated.

2. Section 354(b) exeuwpts from the offer-of-proof requirement
situations in which "the rulings of the court make compliance * % *
futile.” The chief purpose of this exemption 1s to avoild the necessity
of multiple objections when it 1s ¢lear from prior rulings that evidence
will not be aduitted and the reasous therefor are clear, For example,
if the court rules out any evidence on an issue, on the ground that the
issue is not material to the case, a party should not have to make an
offer of proof on the matter with regard to the testimony of each and
every witness. However, the language of 3 354(b) seems inappropriate to
its purpose, Use of the word ‘'futile" indicates that an offer of proof
18 unnecegsary 1f it is clear that the evidence would be rejected at
trial., This has nothing to do with the major purpese of the offer of
proof, to provide a proper record for decision on motion for new trial
or appeal. Federal Rule 102{(a) (2) handles the situation by exempting
from the offer-of-proof requirement situations where the substance of
the evidence is apparent from the context within which the questions
were asked.

The federal rule is preferable and should be substituted for §
354(b). Even the federal wording 1s somewhat uncertain and should be
clarified to ensure that what i1s required is a2 clear record to be avail-~
able on subsequent challenge.

2. Federal kules 102(c) and (d) have no California counterparts.
Section (c) adwonishes courts in jury cases to avold presenting inadmis-
sible evidence to the jury, suggesting that offers of proof be made
outside of the hearing of the jurors. The matter is so obvioug that no
specific California statute 1is required.

Rule 102(d) peruits parties, on challenge to rulings on evidence,
to assert "plain errors affecting substantial rights” even though they
were not brought to the attention of the judge who made the rulings.
Such an escape clause probably should be included in the California
Evidence Code to avoid miscarriages of justice. Admittedly, the matter

i a difficult one: the presence of such an “‘escape” induces litigants

-



ou appeal to raise all sorts of matters that should have been but were
not raised below, One must count on courts to restrict the operation of
such a clause only to grievous situatioms,

Article 24, Preliminary Determinations on Aumissibility of Evi-
dence--California Evidence Code il 400-406 zovern the determination of

preliminary fact questions upon which admissibility of evidence depends,
Federal Rule 104 deals with the saue matters, but iu a2 much less de=-
talled manmer,

i. The cCalifornia Code divides preliminary questions inte two
basic types, those to be determined solely by the judge as a matter of
law and never brought to the attention of a jury, and those in wvhich a
court decision admitting the evidence may be second-guessed” by the
jury. In the latter category, defined in § 403, are situations, and
only situations, in whicih: the preliminary question governs whether the
evidence 1s relevant, or whether a witness has personal knowledze of the
subject of his testimony, or whether a proferred writing is authentic,
or, finally, whether a person made a statement or engaged in conduct
when that statement or conduct is the evidence sought to be introduced.
With regard to these, and only these matters, the court not only must
make its own decision on admissibility, but then, if the evidence is
aduirted, the court "may, and on request shall, instruct the jury to
determine whether the preliminary fact exists and to disregard the
proferred evidence unless the jury finds that the preliminary fact does
exist."”

Federal Rule ld4 has no provisions of this type. Rule lD4{a)
merely states that preliminary questions concerning the admissibility of
evidence shall be determined by the court., ilowever, Federal Rule 104(e),
which is nearly identical in wording to § 406 of the California Code,
specifically peruits a party to introduce before a jury, evidence rele-
vant to the weight of evidence or to a witness's credibility. Since all
of the preliminary questions within 5 403 relate to the weight or credi-
billity of evidence, the same evidence which 1s presented to a California
Jury will also be admiésible ﬁefore a federal jury. The difference is
that in the federal court no specific instructions are mandated as they
are under § 403. Suppose for example that a trial judge determines that
a2 witness has first-hand knowledge of the matters to which he testifies,



but the jury disagrees. In California the jury normally will be told
that it must ignore the testimony; in federal court, the jury may give
the testivony less weight because of its hearsay nature, but the jury
will not be ordered to disregard it.

Althiough Federal Rule 104 talkes the orthodox view that is gener-
ally, but not universally applied in most courts, see :.icCormick, &vi-
dence 5 53 (2d ed, 1372), the California approach is not irrational or
unjustified., If it has any drawback, it 1s the difficulty that an
attorney has in deciding the nature of the preliminary facts involwved in
a particular situation. GSee generally the official comments to 7 403
and 405 which discuss the varicus types of situations in which the jury
is and is not Instructed as to preliminary fact determinations.

Unless courts and attorneys are shown to have had substantial
difficulty in applying the current California rules, however, there
seems little reason for altering them. In this regard see Kaus, All
Power to the Jury--California's Democratic Evidence Code, 4 Loyola L.
Rev. 233 {1971), a scholarly analysis, severely criticizing the Cali-

fornia provisions. _

2, Federal Rule 104(d), which has no state counterpart, provides
that an accused does not, by testifying on a preliminary matter, subject
himself to cross-examination on other issues in the case. This is of
substantial importance, since it allows an accused to give such testi-
mony without waiver of the right to self-incrimination.

The matter may sufficiently be covered by California Evidence Code
§ 773(a) which limics the scope of cross-examination to matters brought
up during direct examination. To some extent, a broader scope of cross—
exapmination in the particular situation may be unconstitutional, see
United States v. Simmons, 390 U.S. 377 (1968). Nevertheless even

though Federal Rule 611(b) generally limits the scope of cross—examination,
as does § 773¢a), promulgation of Rule 104{d) was thought necessary to
clarify and protect the right of a criminal defendant with regard to
testimony on preliminary matters, It would seem useful and appropriate
for Californla to adopt a simlilar special provision.

3. Federal Rule 104(a) states that when a court makes a decision
on a preliminary fact for evidence purposes, the court is not bound by

the rules of evidence (except for the rules of privilege). Courts,



including California courts, traditionally have relied on affidavits and
other forms of hearsay to make all types of legal decisions. However,
with respect to preliminary decisions on the admissibility of evidence,
California has frequently been cited as a classic example of a state
that does not permit use of otherwise inadmissible evidence. 1In 1962,
the Californla Law Revision Commission in 1ts Tentative Recommendation
and a Study Relating to the Uniform Rules of Evidence, Article VIIIL.

Hearsay Evidence, pp. 468471, discussed the matter at some length and

recommended adoption of a clause similar to that now adopted in Faderal
Rule I04(a). Indeed the Advisory Committee to the Federal Rules relied
heavily on the California Study in adopting 104(a). Yet the California
legislature rejected such a clause in the California dvidence Code.
This position should be reexamined since 1t goes against the views of
virtually every commentator who has considered the matter. See, e.g.,
HeCormick, Evidence p. 122 n.91 (24 ed. 1972).

Chapter 5, Weight of Lvidence

California Evidence Code §% 410-413 govern the welght to be given
varfous types of evidence. Such provisions are normally thought to
involve matters of civil procedure rather than of evidence and hence are
not contained in the Federal Evidence Rules., There 1s no particular
reason, lhowever, for repeal of any of these provisions which basically

state matters of simple logic.

DIVISION 4. JUDICIAL WOTICE

California's judicial notice statutes, Lvidence Code §§ 450-460,
are based on Rule 9 of the Uniform Rules of gvidence, adopted in a
number of states. The federal approach to judicial notice differs in
several ways frou the California provisions.

1, The federal rule, Rule 201, is specifically limited only to
adjudicative facts, 1.e,, those whiéh would otherwise be presented to a
trier of fact for decision. So-called legislative" facts, i.e., facts
upon which the court determines the applicable law, are not included.
These ‘facts" are usually put forth by lawyers in briefs to convince the
court to adopt a particular legal principle. The California code does
not distinguish between legislative and adjudicative facts. Second, the

-7-



federal rule does not include judicial notice of foreign or domestic law
or regulations, whereas California law expressly includes these matters.

Jeither of these differences is sufficient to justify alteration of
the California provisions. Discussion of the determination of legisla-
tive facts is larpgely academlc in the context of California law which
permits judicial notice only of indisputable facts, 1If a judge believes
a fact to be indisputable, legal determinations will be nade accord-
ingly, whether or not it is said that the fact is "judicially noted.”

If the judge thinks th~ fact is disputable, judicial notice would be
improper. Under federal rules judicial notice of law or regulations is
considered to be a matter for procedural, not evidentiary rules. In-
deed, Federal Rule of Civil Procedure 44.1 specifically deals with the
manner of proving the law of a foreign country. Since lawyers in Cali-
fornia have become accustomed to treating judicial notice of law as
"evidence," there seems little reason to shift these provisions to the
Code of Civil Procedure.

2. California Lvidence Code 7 457 requires the court, on request,
to instruct the jury to accept as a fact any matter judiclally noted.
Federal Rule 201(g} does so only in civil cases; in criminal cases the
court must tell the jury that it may “'but is not required to accept as
conclugive” judicially noted facts. This limitation in criminal cases
was added by the House Coumittee on the Judiciary which felt that a
mandatory requirement in criminal cases was in vioclation of the spirit
of the 6th Amendment right to trial by jury. Arguably, it is like a
directed verdict of guilt which is not permitted.

California should not accept the federal version for two reasons.
First, the federal rule is illogical; the notlon that the right to jury
trial requires an instruction to a jury that it cam properly lgnore
indisputable facts is ridiculous. A jury can do so, but there is no
reason to put an official stamp of approval on 1t. Secondly, the rule
is written so as to permit the prosecutor as well as the defendant to
obtaln such an instruction. A finding of guilt based on jury rejection
of an indisputable fact which would have required acquittal is not only
absurd, but contrary to the spirit of both federal and state consti-
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DIVISIOR 5, BURDEN OF PRQOF AND PRESULPTIONS

ivision 5 of the LEvidence Code deals extensively with burden of
proof and presumptions. The Federal rules do not touch on burden of
proof and mentlon presumptions only to state that in the absence of a
specific statute or rule to the contrary, they shall be considered only
to shift the burden of producing evidence and not the burden of persua-
slon. The California code in §§ 003 and 604 defines the criteria for
two different types of presumptions and in Article 3 (§§ 0630-646) and
Article 4 (§§ 660-669) lists specific presumptions that fall into the
categories.

Federal Rule 302 specifically provides that state rules of presump-
tion shall apply in federal cases to which state law is applicable, thus
recognizing the justification for local regulation. Given the careful
definitions and examples in Division 5, the Lvidence Code should not be

altered to adopt the more general federal rule providing a “presumption”

as to the type of presumption.

DIVISIOJ . WITWESSES

Chapters 1 & 2, Competency and lequirements of Oath

Federal Rules on competency and requirements of taking an ocath
generally parallel California rules, except:

1, California Evidence Code § 701 holds a witness disqualified 4f
he cannot express himself directly or through an interpreter so as to de
understood or if he is Incapable of understanding the duty to tell the
truth, There is no comparable federal rule. Hhowever, evidence of such
witnesses could be, and undoubtedly should be excluded under the genersl
provision (Rule 403, cf. California Evidence Code § 352) for avoiding
evidence that wastes time or is unduly prejudicial. There seens no
reason to alter the California rule.

2. California ividence Code § 703 permits a judge to testify in a
trial over which he presides, if, but only if, it is agreed upon by all
parties, in advance of his being called. If any party objects to his
being called, the judge wust declare a mistrial and order the case
transferred to another judge.

Under Federal Rule 605 a judge is incompetent to testify in a trial

over which he presides, This rule seems preferable to the California

.



provision, despite all of the latter's safeguards. 1If the testimony
relates to higuly controversial uatters, the judge, on his own, should
disqualify himself. B3ut if he does not, a party and his attorney will
be very reluctant to refuse permission, even though such refusal would
result in a trial before a different judge. The first judge would still
be a witness and a party uay fear that the testimony will be colored by
the judge's feeling that his integrity has been questioned. The lawyer
may fear that an objection to the judge's taking the stand may turn the
judge against hin in subsequent cases.

The only time when a presiding judge's testimony might be justifi-
able is when the issu: first appears in the middle of trial, and is non-
controversial, The testimony could then avoid the cost and delay of a
new proceeding. BSut if the matter is non-controversial, so that the
parties would not object, they may reach the identical result by stipu-
lation. Even on what appears to be the simplest, most direct matter, an
attorney could ask an luproper question, or the judpe as a witness could
blurt out an inadmissible answer. The judge, acting as judge, would be
in the undesirable position of having to rule on the propriety of his
own testimony.

It is therefore recommended that the federal rule be adopted in
place of present Evidence Code 5 703.

3. Evidence Code § 704 permits a juror to testify to the panel on
which he is sitting, 1f but only 1if it is agreed by all the parties in
advance to his being callad. Federal Rule 606(a) declares a juror
incompetent to testify before the panel on which he is sitting.

The federal provision seems preferable. Although the dangers of
prejudice are not as great when a juror testifies, aé when the presiding
Judge does so, it is fundamentally unsound to allow jurors te bhe wit-
nesses. One cannot expect a juror to be objective as to her own testi-
mony; furthermore the deliberatiens cannot be as free and open as they
should be. A party who refuses permission for a juror to testify may
fear that the juror will be able to ascertain which party made such
refusal and will be blased against the objecting party for impugning the
juror's honesty. In almost any case in which all partles would be
willing to permit juror testimony, undoubtedly on non-controversial
facts, the purpose can be accomplished by stipulation.

California 3} 704 should be repealed and Federal “ule 606(a) adopted.
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Chapter 3. Fxpert Witnesges

1. The California definition of an expert in Zvidence Code 5 720
generally parallels Federal Rule 702. Also the rules as to court
appointed experts (California IEvidence Code §§ 722{a), 730-733; Federal
Rule 706} are consistent with one inother, except thet Rule 706(a)
specifically requires a court appointed expert to advise the parties of
any findings he wakes and specifically allews the parties to take the
expert's deposition. It would appear useful to amend California Evi-
dence Code & 732 specifically to add similar provisions. Parties should
automatically receive a copy of such an expert’s findings in order to be
able to deal witi the expert's testimony at trial. The current dis-
covery provisions in 3 2016 and 2019 of the California Civil Procedure
Code appear adequate to permit the taking of such an expert's deposi-
tion, but a specific clause allowing such a deposition would clear up
any uncertalnty that a court appointed witness is to be speclally
treated.

2. Tvidence Code . 721(b) poverns the cross-—examination of an
expert in regard to scilentific, technical or professional publications.
Such publications way be utilized only if the witness referred to or
relied on such publication in forming his opinion or 1f the publication
has itself been admitted intc evidence.

This rule wmust be consldered in light of the wvery limited hearsay
exception for bLooks of this type. Pursuant to Zvidence Code § 1341,
"historical works, books of science or art, and published maps or
charts” are admissible only when offered to prove facts of general
notoriety and interest., On the other hand Federal Rule 303(18) excepts
from the hearsay rule statements 1n historical or sclentific publica~
tions 1f "called to the attention of an expert witness upon cross-
exanination or relied upon by him in direct examination,” "and estab-
lighed as a reliable authority by the testimony or admission of the
witness or by aﬁher expert testimony or by judicial notice.” There is
no specific federal rule solely governing cross-examination of experts
by use of publications because Rule 803(18) obviously allows any rell-
able work to be admitted into evidence and hence used for cross-examination,

Because California does not have a provision akin to Rule 803(18),
crogs—exauwlnation of experts based on authoritative statements in lead-

ing publications can be thwarted if the witness merely states that he
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did not refer to the publication in forming his opinion. The restric-
tive view taken in Lvidence Code v 721(b) resulted from fear that a
zealous cross—examiner, if he could utilize statements in any scientific
treatise, would be able to place unreliable or interested statements
before the jurors who wmight then consider then for thelr truth, rather
than for the limited purpose of deciding if the expert witness was or
was not reliable, Certainly this danger can be overcome with less
stringent nethods. First, there seems little reason to prohibilt cross—
examination based ou publications that the witness himself admits are
authoritative and reliable, even though he did not refer to them.
Secondly, if other experts establish the reliability of a particular
authority there seems little teason to permit the witness to thwart his
own cross-examination by his refusal to acknowledge the valldity of the
work. '

There 1s no need to alter Evidence Code 3 721(b) to achleve a more
desirable result, If § 1341 is altered to conform to Federal Rule
803(18) to permit admission of rellable scientific treatises an an
exception to the hearsay rule, then under the terms of § 721(b) such
treatises can be used for cross-examination purposes.

It should be noted that such a2 change ulght be less dramatic than
might first appear. Under the present law, if an expert is called by
one side to give an opiniomn, 1t is arguable that passages from publica-~
tions would not be barred 1f introduced solely to show what he relied
upon as opposed to the truth of what they say. See California Evidence
Code i 302 which permits an expert to “’state on direct examination the
reasons for his opinion and the matter * * * upon which it is based.”
If § 802 is read to perwmit introduction of publications and, if they are
not excluded as unduly prejudicial, they would be in evidence and could
be used to impeach any opposing expert under § 721(b).

lThere a change in Califormia law would have 1ts most important
effect 15 in a case in which the defending pariy wishes to challenge
plaintiff's expert without the expense of calling an expert of its own.
1f it could induce plaintiff's expert on the stand to acknowledge the
rellability of the publication sought to be used, or if the court could
take judicial notice of the reliability, much time and expense could be

saved. Such a new provision would be especially helpful in cases in
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ilunicipal or Justice courts in which the sums involved cannot justify
the cost of expert testimony. TFurther consideration of this matter is

contained in the diascussion of ; 1341.

Chapter 5. iethod and Scope of Exanination

In general the federal rules pgoverning examination of witnesses are
in harmony with California Evidence Code provisions. The latter are
detailed 1n spelling out such matters as the order of examination, the
right to recall witnesses, and whe is an adverse witness for cross-
examination purposes, whereas the Federal Rules leave the matter up to
the court. liowever, the California provislens are sufficiently flexible
to obviate any practical differences. A few gpecific matters do require
apeclal consideration:

1. California Evidence Code § 770 provides that extrinsic evidence
of a witness' statement inconsistent with his testimony is not admis-
sible unless the witness has an opportunity, on the stand, to explain or
deny it. This provision is parallel to Federal Rule 613(b)} except that
the latter specifically exempts frow the rule admissions of a party-
opponent, which can be Introduced into evidence whether or not the
party-opponent has taken the stand. It is obviously not the Intent of
§ 770 to restrict introduction of such admissions when a party decides
to testify and contradicts the admission. See California Evidence Code
§ 1220. TFor clarity, a new subdivision (c) should be added to § 770
exempting admissions of an opposing party.

2. California Evidence Code . 771 and Federal Rule 612 spell out
the obligation of a party to produce any writing used to refresh a
witness' memory. The provisions differ in several important respects:

(1) Under § 771(a), an adverse party has a right to inspect such a
writing whether or not it was used to refresh the witness' memory before
or during testimony. Federal Hule €12 provides a right of inspection
only if the writing was used to refresh the witness' memory on the
stand; production of writings used to refresh a witness' recollection
prior to testimony is allowed only when the court “in its discretiom
determines [that production] *# * * ig necessary in the interests of

justice.”
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The latter language was inserted by the tiouse Committee on the
Judiciary to avoid an automatic fishing expedition by one party into the
papers of opposing counsel. This limitation makes practical sense since
an attorney otherwise will feel oblisated carefully to exclude from the
file shown to a potential witness any docuuents which the opposing party
has not seen and is not entitled to obtain through discovery.

The potential harm under 7 771(a) is enhanced by what would appear
to be a technical drafting error, Unlike Federal Rule 612 which governs
uwritings used to refresh a witness' memory for the purpose of testi-
fying,” § 771(a) applies to any writing used to refresh a witness'
memory "'with respect to any matter about which he testifies." The
California statute thus appears to require production of a document even
though the witness had reviewed it months prior to his testimony and for
an entirely different purpose.

It would thus seem approprlate to revise { 771(a) to conform with
the relevant provisions of Federal Hule ¢l12. In dolng so, however, care
should be takeu to ensure preservation of the right of the defendant in
a criminal case to compel the ﬁrosecution to produce any written state-
ment of a prosecution witness relating to matters covered in that wit-
ness’' testimony. This right exists whether or not the written statement
has been used to refresh the witness' recollection. See People v,
Estrada, 54 Cal.2d 713, 355 P.2d 641, 7 Cal. Zptr. 897 (1960). A nearly
identical federal provision is established by the so-called “Jencks®
statute, 18 U.S5.C. § 3500, and is referred to specifically in a special
clause in Rule 612,

{2} Federal Rule 612 contains the following provision: "If it is
claimed that the writing contains matters not related to the subject
matter of the testimony the court shall examine the writing in camera,
exclse any portions not so related, and order delivery of the remainder
to the party entitled thereto." The California rule, on its face,
requires the entire writing to be produced. It would seem appropriate
to amend § 771 to add the quoted sentence, This provides protection for
a party from unwarranted intrusion into matters having no bearing on the
testimony.

(3} Under 3 771, failure of a party to comply with a demand to

produce a writlng used to refresh a witness' testimony requires that the
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testimony be stricken. (There is no penalty whatsoever, however, if the
document is not reasonably procurable.) By way of contrast, Federal
Rule 612 provides for the striking of testimony only if the prosecution
in a criminal case 'elects not to comply. Under any other circum—
stances, the court has discretion to ‘'wake any order justice requires."

If § 771 were to be amended as supggested in (1) and (2} above, the
automatic penalty it now contains would not be ilnappropriate, and,
indeed, is arguably preferable to the uncertainty of Federal hule 612.
But given the current language of [ 771, the automatic striking of
testimony seems particularly harsh since a party may wish to withhold
documents solely because disclosure of matters contained therein, irrel-
event to the witness' umemory, may be embarrassing or prejudicial. Thus,
if the remaimder of © 771 is to be retalned as is, the portion pertain-
ing to the penalty for the failure to produce should be altered to
provide the flexibility now contalned in Federal Rule 612,

3. California Evidence Code : 775 provides, as does Federal Zule
614, that the court may call and interrogate witnesses. Federal Rule
61%4(b) goes on, however, specifically to permit the court to interrogate
witnesses called by a party. ividence Code I 775 is ambiguous. It
pernits the judge to interrogate witnesses called by the court “the same
as if they had been produced by a party.” It is unclear whether this
clause assumes that the court has power to interropate a witness called
by a party, or whether it umerely means that the court’'s scope of inter-
rogation of witnesses it calls 1s liwmited to usual rules of examination
by parties. Since it is common practice for the court to ipterrogate
witnesses called by the parties in the interest of gettinz at the truth,
a specific provision permitting such questioning should be included.
Such a clause would fit well intc Evidence Code : 765 which generally
gives the court power ‘over the mode of interrogation of a witness™
which 1tself could be read to peruit examination by the judge. Adding
such a provision to & 765 would automatically 1ift the ambiguity from
§ 775.

4, California Pvidence Code £ 777 allows the court to exclude
witnesses from the courtroom when they are not subject to examinationm,
except for parties. Federal Rule 615 1s parallel except that 1t also

prohibits exclusion of "a person whose presence is shown by a party to
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be essential to the presentation of his cause. It is recomuended that
this clause be added as subsection (d} of Evidence CTode v 777. It may
well be that exclusion of such a perscom, e.g., an asxpert whose presence
is imperative to aid in the evaluation of the testimony of an opponent's
expert, would constltute an abuse of discretion under curremt § 777.
devertheless, inclusion of the provision would eliminate doubt as to

when exclusion of such witnesses is proper.

Chapter 6., Credibility

The Califernia provisions regarding attacking and supporting credi-
bility are generally quite similar to the federal rules. iowever,
California £vidence Code 3 780 which lists many of the grounds upon
which credibility can be attacked or supported, has no federal counter-
part. Similarly, there is no federal provision comparable to Ewvidence
Code § 782 dealing with credibility of a complaining witness in a rape
case, or to Evidence Code § 791 dealing with rehabilitation of a witness
by use of prior consilstent statewents.

Provisions with important differences are as follows:

1. California Evidence Code . 787 prohibits for attack or support
of credibility the use of specific instances of conduct relevant only to
prove a trailt of character {(except for prior felony convictions).
Federal Rule 6308(b) is identical except that it permits the court, in
its discretion, to admit on cross-examination of a witness specific
incidents "(1) concerning his character for truthfulness or untruth-
fulness, or (2) concerning the character for truthfviness or untruth-
fulness of another witness as to which character the witness being
cross—examined has testified.” The federal rule tends properly to
balance the need for effective cross-examination with the dangers of
using specific isolated incidents of improper conduct by limiting the
evidence to watters involving truthfulness. The right to confront a
wiltness with the fact that the witness previously lied may be wvital,
even though the witness was not under oath or comvicted of perjury. The
rule itself provides that the court may in its discretion keep out such
evidence, underscoring the power already granted in : 352, the general
relevancy provision, which gives the court such power over any item of
othervise admissible evidence. The question whether to alter the Cali-
fornia law is a close one; on balance the federal rule seems preferable

and § 757 should be amended to conform to it.
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If 3 787 is altered to permlt limited inguiry Into specific inci-
dents, then an additional semtence included in Federal Kule 608{L)
should also be added as follows, "The giving of testimony, whether by an
accused or by any other witness, does not operate as a waiver of his
privilege against self-incrimination when examined with respect to
matters which relate only to credibility.” When a witness takes the
stand, he cannot claim the privilege of self~incrimination as to matters
about which he testifiled, thus defeating meaningful cross-examination.
However, when cross-examination refers only to specific incidents as to
the witness' credibility, it is too harsh to require a waiver of the
privilege of self-incrimination, and it could result in grave abuse. A
witness could be called solely with the thought in mind to trap him into
admitting a prior criminal perjury. This is possible since a party can
impeach his own witness. California Evidence Code § 785. If this
safeguard is not adopted, then the admigsion of specific incidents
regarding truthfulness should not be allowed.

2, California Evidence Code § 788 provides for impeachment by
evidence of a prior convictlon of a felony. Federal Rule 609{(a) Aiffers
in that it allows (1) evidence of any conviction punishable by death or
imprigonment for more than one year or (?) any conviction, regardless of
the punishment, involving dishonesty or false statement.

There are many difficulties with the California provision. First,
the “felony” designation 1s imprecise when related to convictions
outside Californla. Suppose, for example, that another state desipnates
all of its crimes as felonles? The federal designation in Rule 60%{a)(l),
related to the punishment, 1s preferabla. It also appears to coincide
generally with the definition of a felony in California. Thus, at the
very least § 788 should be altered to substitute for the word felony a
clause relating to the punishment avallable for the crime in question,

Both Federal Rule #09(a)(l) and Evidence Code § 738 are deficient,
however, in not distinguishing the type of conduct. Uhy should any
felony, even one not related to truth and veracity, be admissible to
impeach a witness? The arguments for a different approach are well
documented, California Law Revision Coumission, Tentative Eecommen-—
dation and A Study selating to the Unifora Rules of Evidence, Article
IV, Witnesses, pp. 756-761 (1964). These arguments were rejected when
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the new Evidence Code was adopted. The California courts have, however,
made clear that the nature of the crime involved should be considered
when the court decides whether the prejudicial effect of evidence of
conviction outweights its probative value. See Comment, 9 U. San Fran-
cisco L. Rev. 491, 534-308 (1975).

Federal Zule 609(aj(2) goes bheyond DIvidence Code % 788 to permit
evidence of nonfelony convictions involving "dishonesty or false state-
ment.” There is evidence that 609(a)(2) is poorly drafted, and that
what was meant was “dishonesty and false statement.  Convictions of
petty theft or minor crimes of violence evidently were not intended by
Congress to be included, as opposed to matters such as perjury, false
statement, criminal fraud, embezzlement, or other crimes involving some
element of deceit, untruthfulness or falsification. See Conference
Committee Report on Rule 609(a), H.K. 5463 in House Report No. 93-1597,
U.8. Code Cong. & Ad. iTlews, 93d Cong., 24 Sess. Ho. 124, p. 88 (January
15, 1975).

It would be proper to amend 3 788 to permit evidence of conviction
of nonfelonies, but limited to those involving elements of deceit or
untruthfulness. ‘These are wore significant for meaningful impeachment
than are felonies which do not involve such false statements. However,
California should avoid two additlonal defects in the federal rule.
First, adnission of felony convictions are specifically made sublect to
a determination "that the probative value of admitting this evidence
outwelghts 1ts prejudicial effact to the defendant, ' whereas no similar
provigsion exists for nonfelony convictlons Involving dishonesty or false
statements. Second, the Conference Committee Heport, cited abowve, .akes
clear that this balancing clause, even in its application to felony
convictions, 1s directed to criminal cases when the defendant is the
wiltness. The Conference Committee states that, in all other situations,
admission is automatic and not sﬁbject to discretion of the court, which
would seem to render inapplicable the general provision that allows
rejection of any evidence when prejudice cutweights probative value.
California should be careful in drafting 1ts provisions not to arrive at
a similar conclusion. The court should always have ﬁiscretion, ag it
does with other types of evidence, to hold inadmissible convictions

which, in context, would be iore prejudicial than probative. See People
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v. Beagle, 6 Cal,3d 756, 492 P.2d 1, 99 Cal. Rptr. 313 {1972), upholding
such diacretionary power in cases involving Lvidence Code 5 788,

3. The California Evidence Code has no counterpart to Federal Rule
609(b} which generally prohibits impeachment of a witness by use of a
prior conviction if ten years have elapsed since either the time of the
conviction or release of the witness from confinement. Under Rule
004(b} the court can admit the evidence even after the ten year period
has elapsed if the.proponent of the evidence gives the adverse party
advance written notice of his intent to introduce it so that the adverse
party can contest 1ts use and¢ if the court finds that the probative
value of the evidence outweighs its prejudicial effect. Ironically, the
federal rule was adopted from an original proposed version of California
Evidence Code § 788 which was rejected, 7 Cal. Law Revision Commission,
Reports, Recommendations, and Studies, pp. 142, 144 (1965).

The Federal provision does little more than put a somewhat heavier
burden on the proponent of the evidence after the ten-year period has
elapsed. California courts are now free to reject older convictions as
being unduly prejudicial. In substance, little would be gained by
adopting the provisions of Rule 609(h).

Federal Rule 609(d) also has no California counterpart. It allows
evidence of juvenile adjudications to be used to impeach a witness,
other than a defendant, in a criminal case. The evidence is admissible
only 1f a conviction of the offense charged could have been used to
attack the credibility of an adult and the evidence is necessary for a
falr determination of the issue of guilt or innocence. The purpose of
the rule is to permit exceptions to the prevalling view, followed In
California {see Witkin, Kvidence 1147 (1966)), that juvenile adjudica-
tions are not convictions and cannot be utilized in any situation. Need
for such evidence exists where guilt or innocence may hinge on the
testimony of a single prosecution witness whose past juvenile record of
perjury, if admissible, casts grave doubt on what otherwise appears to
be solid evidence of guilt,

However, in an atmosphere such as that in California, where juve-
nile records are generally inaccessible (see Callfornia Welfare and
Institutions Code § 827), and where the juvenlle adjudication is deemed

not to be a criminal prosecutlon for any purpose in order to protect the
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minor involved (see California Welfare and Institutions Code £ 503),
even such a limited rule would be unwieldy and unwise. Application
would be spotty depending upon whether an attorney somehow learned of
the witness' past record. Prosecutors would normally have an advantage
since each would at least know about those juvenile matters handled by
his office. Finally, in difficult cases, a good citizen with a bad
juvenile record might find his past, carefully concealed up to that
point, spread on the public record simply because, through no fault of
his own, he witnessed a relevant occurrence and was subpoenaed to testify
concerning it.

Unless and until the current ncotions of juvenile adjudications are
altered, California should not adopt Federal :ule 509(d).

5. Federal Rule 609{(e) provides that, although pendency of an
appeal does not render evidence of a conviction 1lnadmissible, the fact
that an appeal 1s pendlng is admissible. California has no concomitant
provision, but case law clearly provides that pendency of an appeal does
not affect admissibility., See People v. Scrivems, 276 Cal. App.2d 429,

8l Cal. Rytr., 86 (1969). It seems unnecessary for Californla to codify
the case law since the matter seems so obvious. The federal provision
regarding the right to introduce the fact that an appeal has been taken
is questicnable. The filing of a notice of appeal is arguably irrele-
vant., The federal rule may even encourage frivolous, "temporary"”
appeals of prior convictions. .o special California provision should be
adopted.

6. California Evidence Code % 791 governs the admissibility of
prior consistent statements of a witness to rehabilitate the witness
after his credibility has been challenged. There is no comparable
federal rule, and thus it appears that it is up to the federal court in
each case to determine, under general rules of relevancy, when such
rehabllitation is appropriate. The lack of a federal provision is
surprising., Courts have traditlonally limited use of prior consistent
statements to situations in which a charge 1s wade that the witness
developed a plan or wotive to give false testimony. See generally
AdeCormick, Evidence 105-106 (24 ed. 1972). A statement made prior to
the time the alleged plan or motive was formed, if consistent with
testimony at trial, 1s powerful evidence that no such plan was formed or
carried into effect. Some courts go further and admit a prior consist-

ent statement of a witness to bolster his claim that he did not make a
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prior inconsistent statement as claimed by the party who cross-examined
nim. The consistent statement must have been made at or near the time
the alleged inconsistent statement was said to have been made.

Other tnan in these limited situations, courts have generally
excluded prior consistent statements. It must be remembered that such
statements are hearsay with regard to their truth: when admissible to
rehabilitate a witness they are relevant only because they were made.
Yet it 1s difficult, if not impussible, for jurors to ignore the truth
of such statements and consider them only in context of whether a wit-
negs 18 or is not to be believed. llence, as noted below, modern courts
provide a hearsay exception for such statements once they are admitted
to rehabilitate; thus, the statements can be considered not only as to
credibility, but for their truth as well. This, of course, underscores
the need for strict rules limiting admissibility. The fact that a
witness has said something over and over apgain may delude a jury into
believing it is true. In fact, there is very little evidentiary wvalue
to such repetition since it in no way guarantees that a wiktness is not
lying or mistaken. If prior consistent statements were freely admis-
sible, attorneys would encourage potential witnesses to repeat thelr
stories to a broad range of acquaintances.

There is some indication that the lack of a federal rule governing
admissibility of consistent statements was due to an oversight. Federal
Rule 801(d}{1){B) provides that prior consistent statements are not
barred by the hearsay rule if they were made in a formal hearing subject
to cross-examination and are offered to rebut a charge of "recent fabri-
cation or improper influence or motive" on behalf of the witness to
falsify his testimony. The quoted language is derived from the tradi-
tional rule regarding the admissibility of consistent statements for
rehabilitation purposes. his strongly implies that drafters of the
federal rules assumed that the traditional limits would apply. Other-
wise why not make the hearsay exclusion apply to any statement made in a
formal hearing subject to cross-examination and admitted to rehabilitate
a witness? Certainly there is no reason whatscever to grent a hearsay
exclusion solely because the statement rebuts a charge of fabrication;
there is nothing in such a statement that renders it any more immune to

hearsay dangers than any other consistent statement.
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The structure of the California provisions regarding consistent
statements is substantially preferable to the federal rules., S3Section
791 governs when the statements are admissible for rehabilitation:

§ 1236 grants a hearsay exception for all statements that are admissible
under 3§ 791. Inportant differences between Federal “ule 801(d} (1) {B)
and 3 1236 regarding when such stateuents are admissible despite the
hearsay rule are discussed later in the section on hearsay. There is
some question, however, as to whether £ 791 is not too liberal in ad-
mitting prior consistent stateuents. Section 791(b) adopts the tradi-
tional approach admitting statements to refute a change of recent fab-
rication or improper motive, 1f the statements were nade prior to the
alleged time the motive or decision to give false testimony was formed,.
However, v 791(a) noes sowewhat beyond the traditiomal rule by permit-
ting a consistent statement to be admitted 1f the witness' credibility
has been attacked by a prior incomsistent statement and the consistent
statement was made prior to the inconsistent statement. The argwmient is
that the production of an inconsistent statement 1s, in 1tself, akin to
a charge that the witness formed a motive to pive false testimony and,
therefore, § 791{(a) 1s a mere extension of the general rule. This
reasoning is very weak indeed. One can wake inconsistent statements,
and often does, without having formed a plan or motive to gilve false
testimony. A pood examiner, on depositien, invariably will be able to
push a witness to say things that will prove inconsistent with his
subsequent testimony at trial. It is a rare witness who gives the exact
same story twice. As noted above, in wmost situations, the value of a
consistent statement is minor at best. After all, the witness has
testified directly on the matters at issue and has been subject to
cross—examination and re-direct.

In sum, then, the existence of § 791 covering consistent statements
is preferable to the federal situation where there is mo rule at all,

On the other hand, & 791(a) should be reconsldered with an eye to its

repeal.

DIVISION 7. OPINIOW TESTIIIONY AND SCIEHTIFIC EVIDENCE

The California Evidence Code contains a number of general pro-
visions governing opinion testimony of lay and expert witnesses that
parallel federal evidence rules governing the same matters. The Cali-

fornia code contains two general provisions not covered in the federal



rules, § 803 dealing with opinions based on improper matter and § 804
dealing with expert opinions based on the opinion or statement of some-
one other than the witness. Tonese twoc sections are basicially proce-
dural and do not conflict with any policy as set out in the federal
rules. California also has a nuvbcer of specific provisions, regarding
certain types of opinion that have no parallel in the federal rules.
Cuapter 1, Article 2 (§§ 210-322) contains special provisions for evi-
dence of valuation in condemmatlion cases; and Chapter 1, Article 3
(3 870} deals with cpinion on the question of insanity. 1In addition,
Chapter 2 {549 890-8%27) incorporates the Uniform Act om blood Tests to
Determine Patermity. Lach of these sections has obviously been the
subject of detalled, specialized study and the advent of the federal
evidence rules is no reason for alteration.

There is only one significant inconsistency between the California
and federal provisions on opinion. Evidence Code 3 800 allows opinion

of a lay witness ‘'as is permitted by law, including but not limited to

an opinion® that 1s (a) based on first hand knowledge, and (b) "helpful
to a clear understanding of his testimony.’ (Emphasis added.) Federal
Rule 701 flatly limits lay opinions to those which are (a) based on
first hand knowledge and (b) "helpful to a clear understanding of his

testimony or the determination of a fact in issue." (Emphasis added.)

The open ended unature of the California provision 1s somewhat
matched by the additional words in "(b)" of the federal rule. Lven so,
there are differences. Conceivably a lay witness in California could,
in a proper case, give an opinion not entirely based on his first hand
knowwledge, whereas this would not be permitted under Federal Rule 701.
For example, Callfornia courts permit a witness to testify as to the
value of his own real property, see Witkin, California Evidence 3 403
{1966). Such an opinion often will be based, at least in part, on
statements of real estate brokers or others rather than solely on the
witness' ovm perceptioms.

The California rule seems preferable to Federal Rule 701. The
court should have flexibility to accept lay opinion whenever its pro-

bative value outweipghts undue prejudice.
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DIVISION 4. PRIVILEGLS
[Analysis of Nifferences ietween vision 8 of the
California Yvidence Code and the Proposed
Federal Rules on Privileges

Tejected by Congress]

The provisions regarding privileges In the Proposed Federal Rules
of Evidence as approved by the Supreme Court, were rejected by Congress
for two reasons. First, many of the legislators believed that promul-
gation of privilege rules was beyond the power of the rule makers and
that the rules should be developed on a case by case basis. Second,
specific proposed regulations on privilege were subjected to severe
adverse criticism for their substantive content. See, e.g., Friedenthal,

The Rulemaking Power of the Supreme Court: A Contemporary Crisis, 27

Stan. L. Zev., 673 (1975). It is important to keep the latter in mind
when considering whether or not Californla should adopt the federal

proposals.

Chapters 1-3: Definitions aad General Provisions

California ividence Code .3 200-905, 910-920, povern detalls of

privilege not involved with the substance of the privileges themselves
(e.g., walver, instructions, error iv overruling claim, etc.). Some of
the same ground is covered by Proposed Federal Hules 501, 511-513.
California provisions reach beyond the scope of the proposed federal

tules but there are no significant inconsistencies.

Chapter 4., Particular Privileges

Articles 1 and 2. Self-Inerimination. California Evidence Code

8§ 930 and 940 provide that, to the extent the federal and state consti-
tutions require, there shall be a privilege of an accused not to take
the stand and a privilege against self-incrimination, There is no
comparable federal proposal; one is not needed. Sections 930 and 940
obviously do nc harm.

Article 3., Attormey-Client Privilege. Californla Evidence Code

79 950-962 deal with the attorney-client privilepe. Proposed Federal

Rule 503 covers the same ground. There are a few differences as follows:
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l. Section 255 requires an attorney to claim the privilege on
behalf of an absent holder of the privilege, unless the holder of the
privilege has instructed the lawver to permit disclosure. Proposed
Federal Rule 5)3(c) says only that the attorney 'way' claim the priv-
ilege on behalf of the client. The Advisory Committee's Hote to Rule
503(c) states that 1t is assumed that professional ethics will require
the attorney to clalm the privilege “except under the most unusual
clrcumstances. The California provision is preferable; it should be up
to the holder of the privilege, not the attorney, to determine when
"unusual circumstances” exist.

2. Section 952 specifically includes withiln the scope of the
privilege the legal opinion formed by the attorney and the advice given
by bim or her to the client. Federal Rule 503(b) is not clear, partic-
ularly with respect to the legal opinion formed by the attorney, since
only “communications - are protected. As a practical matter, an at-
torney's opinion is not subject to pretrial discovery, see Federal lule
of Civil Procedure 26(b)(3); and it iIs highly unlikely that a federal
court would order the attorney to take the stand to reveal legal opin-
ions relevant to a client's case, whether or not they involve communi-
cations, Hevertheless, 1f opinions are to be within the privilepe, the
California provision is preferable to the federal rule.

3. Sections 960 and 961 of the California Code have no federal
counterparts. They except from the privilege any communication relevant
to the intent of a deceased client with respect to the client’s deed,
will, or other writing purporting to affect an interest in property or
any communication respecting the validity of such a deed, will, or other
writing. The position taken by the legislature in adopting these two
provisions 1s that the intentlons of a deceased person should be given
effect and that the privilege, when claimed by the client's successor-
in-interest who may benefit personally, should not apply. In all prob-
ability the client would not have wanted the privilege to apply in such
cases. See ilcCormick, Evidence o 4 (2d ed. 1972). There appears to be
no justification for the ellwination of “% 760 and S6L.

Article 4. Privilege ot to Testify Against Spouse. Californila

Evidence Code 4§ 970-973 deal with the privilege of one spouse not to
testify or take the stand against another. Proposed Federal Rule 505

covers the same general material, but there are major differences.
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1. Sections 970 and 971 give the privilege to the spouse who would
otherwise be required to testify. Tie federal proposal gives the
privilege to the spouse who is the party. The state provislions are
clearly preferable in this regard. The only purpose of this privilege
is to preserve marital harmony. Yithout the privilege the witness-
spouse is placed in a very difficult position because he or she nay be
expected to lie to assist the party-spouse. If, however, the witness-
spouse 1s willing to take the stand ané testify, the situation between
the spouses is such as to raquire no protection. To allow a party to
keep the witness from testifying will simply be a ploy to avoid justice.

2. Sections 970 and 97! apply to "any proceeding. The proposed
federal rule applies only to criminal actions. l.ere again the state
rule is preferable. 1If, as it must be, the purpose of the privilege is
to safeguard marital harnony, requiring a spouse to testify in a civil
case which could cest the party-spoude a large judgment or in an admin-
istrative hearing that could result in loss of an important license
might be just as damaging as testimony in a simple nisdemeanor or per-—
haps even in a felony case.

3. Section 971 specifically prohibits a party from calling to the
stand the spouse of an opposing party without first obtalning the con-
sent of the desired witness. There is no federal counterpart. Proposed
Federal Rule 513{(b) does provide that cases should be conducted in such
a way to permit privileges to be claimed without knowledge of the jury.
Section 971 1s sensible and should be retained.

Article 5. Marital Communications Privilege. Californla Evidence

Code 4§ Y80-987 provide a typical privilege for confidential communi=-
cations between spouses, The proposed federal rules deliberately omit-
ted this privilege. See the Advisory Committee'’s ilote to Proposed
Federal Rule of Zvidence 505(a) which states as its scle rationale, the
following:

"The traditional justificatlons for privileges not to testify
against a spouse and not to be testified agalnst by one's spouse
have been the prevention of uarital dissension and the repugnancy
of requiring a person to condemm or be condemned by his spouse. §
Wigmore #§ 2228, 2241 (dcdaughton Rev., 1961). These considerations
bear no relevancy to warital communications. Hor can it be assumed
that marital conduct will be affected by a privilege for confi-
dential communications of whose existence the partles in all like-
lihood are unaware, The other communication privileges, by way of
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contrast, have as one party a professional person who can be ax-
pected to inform the other of the existence of the privilege.
sioreover, the relationships from which those privileges arise are
essentially and most exclusively verbal in nature, quite unlike
marriage.”

This rationale seems remarkably short and naive, particularly in
light of the fact that Proposed Rule 505 would have provided a privilege
not to take the stand only in criminal cases. Oo the other hand, it
should be noted that the law has not recognized a parent-child privi-
lege, a friend-to-friend privilege, or an emplover—employee privilege,
even though they involve relationships similar to the spousal situation.

On balance elimination of the time-honored husband-wife communi-
cation privilege would not seem warranted.

Article 6. Physiclan-Patient Privilepe. California Evidence Code

8§ 990~1007 provide a somewhat limited privilege for confidential com~
munications between a patient and his or her doctor. The Proposed
Federal Evidence Zules do not provide this traditional privilege al-
though, as noted below, proposed Rule 504 provides a specific psycho-
therapist=-patient privilege. The reasons for omitting a physician-
patient privilege are set forth in the Advisory Committee's lote to

Proposed Federal Rule 504 as follows:

"The rules contain no provision for a general physician-
patient privilege. While wany states have by statute created the
privilege, the exceptions which have been found necessary in order
to obtain information required by the public interest or to avoid
fraud are so numercus as to leave little if any basis for the
privilege. Amony the exclusions from the statutory privilege, the
following may be enumerated; communications not made for purposes
of dlagnosis and treatment; commitment and restoration proceedings:
issues as to wills or otherwise between parties claiming by succes-
slon from the patient; actions on insurance policies: required
reports (venereal diseases, gunshot wounds, child abuse):; communi-
cations in furtherance of crime or fraud; mental or physical con-
dition put in issue by patient (personal iInjury cases); malpractice
actions: and some or all criminal prosecutions. California, for
example, excepts cases In which the patient puts his condition in
issue, all criminal proceedings, will and similar contests, mai-
practice cases and disciplinary proceedings, as well as certain
other situations, thus leaving virtually nothing covered by the
privilege., California Evidence Code 5§ 790-1007."

The description of the California privilege is generally an ac-

curate one, which means that the few situations in which the privilege
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applies essentially are arbitrary or within the broad discration of the
trial court. For example, under California fvidence Code 4 99, as
recently amended, there is no privilege in a civil action for damages
based on conduct of the patient if the trial court finds that good cause
exists for disclosure,

The purpose of a doctor-patient privilege is to safeguard the
relationship in order that a person will not be inhibited from con-
sulting and confiding in a doctor. Unce the law provides very broad
exceptions such as those peraitted under California law, that safepguard
ig effectively destroved. The only counterarguent possible is that the
general public does not realize how weak, and exception-riddled the
privilege is. Therefore, people continue to comsult physiclans in the
false belief that their confidences are secure. If the privilege was
abandoned entirely, even this false delusion would be destroyed.

Given the current state of the physician-patient privilege in
California, a strong arzument can be made that it should be abandoned
entirely. .ot long ago the California Law levision Commission suggested
a new statute in which the application of the privilege in all cases
would have been placed in the discretion of the trial judge on a case~
by-case basis, depending on the nature of the case, the value of the
evidence, and the need for protection. This proposal, like newly amended
§ 599, has the drawback of uncertainty, waking preparation for trial
more difficult, but it would be an ilmproverient over the current scheme
containing a laundry list of exceptions.

Article 7. Psvchotherapist-Patient Privilege. California Evidence

Code $% 1010~1028 provide a comprehensive privilege for communications
between a psychotherapist and nis or her patient. Proposed Federal Rule
504 would have established a simillar privilege for use in federal courts
but with a number of Important differences.

1., Under § 1010{a) "'psychotherapist” includes a medical doctor who
devotes a substantial portion of his time to the practice of psychiatry,
Proposed Federal Rule 504¢a)(2) on the other hand, defines a "psycho-
therapist" as a medical doctor who is engaged in the diagnosis or treat-
ment of a mental or emotional condition. Thus, communications to a
ceneral practitioner, who occasionally engages 1n psychiatric treatment,

wwould be covered by the federal rule whenever he is so engaged, whereas
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it would aot be covercd under ¢ 1013{a} because of the sporadic nature
of his psychiatric practice.

On the surface, at least, the federal proposal seems preferable.

If psychiatric counseling is to be covered by privilege, the general
nature of the doctor'’s practics scems irrelevant. O.: the other hand,
the California rule does provide a safeguard against unjustified claims
of privilege by doctors who are willimg to state that almost every type
of wedical treatment involves a coordinate need for supportive emotional
counseling. On balancze, however, it appears that the California section
should he altered in line with the federal proposal. ‘hen a claim of
privilege is raised a court can reasonably be expected to be abie to
determine whether or not the communications sought to be introduced were
in fact transmitted for treatment of a mental or emotional condition.
The same question will come up even under the current statute with
respect to a doctor who devotes a substantial amount but not all of his
practice to the treatment of mental disorders.

2. Section 1010 not only covers doctors of uwedicine but licensed
psychologists; clinical social workers, school psychologists, and war-
riage and family counselors. Proposed Federal Tule 504(a) covers only
medical doctors and licensed psychologists. As first enacted in 1965,

§ 1010 was identical in coverage to the proposed federal rule. Sub-
sequent amendments, obviously given full consideration by the legis-
lature, expanded the scope to include others. In light of this history,
there is no reasom now to reassess the California statute merely because
the federal rule is more tightly drawn.

It is interesting to note that at the same time that the amendments
were made expanding the scope of the privilege in California, another
section, § 1028, was added stating that there is no privilege in crin-
inal cases except for communications uade to medical doctors and 1i-
censed psychologists. This limitatlon 1s questionable but understand-
able. A marriage counselor is thought of quite differently than is a
psychologist when it comes to criminal admissions. Yet if there is to
be a privilege to encourage persons to seek assistance, loglcally there
is no reason why such a line should be drawn. Obviously the legislature
compromised; it expanded the scope of the privilege to include a greater
array of professionals, but it wasn't willing to go all the way when

detectlon of criminal activity is involved.
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3. Section 1015 requires the psychotherapist to claim the privi-
lege on behalf of an absent patient. Proposed Federal Rule 304(c)
states that he "may’ do so. As 1s true of the same situation involving
the attorney-client privilege, the California rule is preferable. 1In
the ordinary situation, a paychotherapist ought not to be able to decide
whether to disclose privileged information. Ultimately the choice to
disclose or not to disclose should be made solely by the patient, even
1f the psychotherapist believes that disclosure is in the patient's best
interest.

4, California includes many exceptlons to the privilege that are
not contained in the proposed federal rule, These are the same general
exceptions that apply to other communication privileges. 1t 1s impor~
tant to note that the proposed federal rules do include many of these
exceptions in rules regarding other privileges but do not do so with
respect te the psychotherapist-patient privilege because of the fragile
nature of the relationship that arguably commands complete, or nearly
complete, security.

The Califorunia exceptions not included in the federal proposal
include: § 1018 (services sought to commit or eacape detection from the
commission of a crime or tort):; & 1019 (issues involving parties all of
whom claim through a deceased patlent); § 1020 (breach of duty by pay-
chiatrist or patient growing out of the relationship); % 1021 (intent of
deceased patient with respect to his deed, will, or other writing pur-
porting to affect an interest in property); % 1022 (validity of a deed,
will, or writing purporting to affect an interesat In property); and
§ 1026 (matters which the psychiatrist or patient must report to a
public employee if the report is open to public inspectionm).

It is difficult to evaluate the special need for protection of the
psychiatrist-patient relationship with respect to these exceptions.
Undoubtedly, many psychiatrists would take the pesition that the fear of
revelation, even after death of the patient, will drive away many poten-
tial patients who desperately need psychologlcal help. On the other
hand, the need for security after death or reparding matters in public
reports 1s questionable and the California provisions cannot be said to
be unreasonable. More difficult is § 1018 relating to consultation for

the purpose of committing a crime or tort or to escape detection for
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committing a crime or tort., Arguably there is a special need for pro-
tection when a person sees a psychlatrist regarding these matters that
does not exist when he comuunicates with his spouse or his lawyer, [It
must be noted that an entirely different exception applies when the
patient appears dangerous to himself or others. See the discussion of
5 1024 below.]

both the exception in % 1018 and the exception in § 1020 for suits
between the psychiatrist and the patient raise difficult questions of
where to draw the line between the need for protection and disclosure.
It cannot be said, however, that inclusion of these exceptions is irra-
tional or inappropriate.

3. The California code also contalns a number of exceptions to the
psychiatrist-patient privilege specifically related to mental competency
that differ from thelr counterparts in Proposed Federal Rule 504,

(1} Propesed Federal Rule 504(d){l) provides an exception in
proceedings to hospitalize the patient "if the psychotherapist, during
the course of diagnosis or treatment has determined that the patient is
in need of hospitalization."” Califoruia's rule does not go so far in
giving leeway to the psychotherapist. Under & 1024 the psychotherapist
has the right to disclose a communication only if the patient appears
dangerous to himself or others. The fact that a patient who is not
dangerous would be better off in a heospital does not itself pernit
disclosure.

The Californla provision seems preferable in an enlightened scclety
that ascribes increased dignity aud legal rights to those who are men-
tally and emotionally 11l. In commenting on the federal proposal, the
Advisory Committee takes the peosition that disclosure by the therapist
in whon the patient has already manifested confidence is not likely to
damage the relationship. This scems extremely naive. One would guess
that many emotionally disturbed patlents would avold seeking help 1f
they thought that the result would be forced hospitalization, particu-
larly if they knew that their own statements to the psychotherapist
would be used to show the need for incarceration.

{2) Proposed Federal Rule 504(d)(3) provides an exception whenever
the patient relies upon his or her mental or emotional condition as an

element of a "claim or defense’ in any proceeding., A similar exception
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is provided by 5§ 10156, 1023 and 1025 of the California code. :iowever
the latter may go somewhat further than the federal proposal, devending
on the extent to which “claim or defense” is to be given technical
interpretations., For example, 7 1025 quite appropriately provides an
exception to the privilepe in a proceeding brought by-the patient to
establish his or her competency. Such an action probably would qualify
as a claim’” under the federal proposal but the matter is not clear.
The Caiifornla provisions are preferable because they avoid ambiguity.
ilowever, § 1016 which provides a general exception whenever the patient
tenders his or her mental competency as an issue in a proceeding, would
seem to make 33 1023 and 1025 unnecessary. Indeed the official Comment
to I 1023 specifically so states. Perhaps § 1016 should be amended
clearly to include the substance of &4 1023 and 1025 so that two of the
three overlapping provisiocns can be eliminated.

(3) California Evidence Code 5 1027 excludes from the privilege
sltuvations in which the patient is under 16 years of age, has been the
victim of a crime, and in which the psychiatrist believes that dis-
closure is in the best interest of the patient, There is no federal
counterpart to this section which was added to the code in 1970. Essen-
tially the situations falling within this section involve Incest or rape
and are conbined with intimidation of the child to a degree that re-
qgquires disclosure if treatment is to be effective. :Ixperience showed
the provision to be necessary and nbviodsly it should be retained.

Article 8. Clergyman-Penitent Privileges. California Evidence

Code 47 1030-1034 provide privileges for communlcatlions to clergymen by
nembers of thelr church or organization. Proposed Tederal Rule 506
covers the same general material, One important difference is that,
under California law, both the 'penitent” and the clergyman have a
privilege. This is different frou all the other communication privi-
leges 1in which only the communicator, and not the professional, holds
the privilege. Thus, even if a person demands that a clergyman reveal
the person's confidential communication, the clergyman can refuse to do
so. The proposed federal rule does not provide the clergyman with such
a separate privilege.

Preference between the federal proposal and the state law depends

on how one feels about the obligations a clergyman has to his religious
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tenets. Unlike the lawyer, doctor, or psychiatrist, the clergyman has
cbligations which go beyond the welfare of the person with whom he
deals. Ewen though, on balance, ome 1ight prefer the federal rule, the
California solution is 2 legitimate one. It is also a practical one
since it is unlikely that a court would fine or jail a2 clergyman for
contempt for failing to reveal a confidence, when disclosure is pro-
hibited by the clergyman's religlous beliefs.

Another possible difference between the Califormia provision and
the proposed federal rule involves the scope of the privilege. The
federal proposal protects any confldential communication wade "to a
clergyman in his professional character as spiritual adviser.” Cali-
fornia § 1032 protects a communication i1f the clergyman is “authorized
or accustomed” to hear it and, if “under the discipline, tenets of his
church, denomination, or organization,” he has a duty to keep it secret.
Arguably, a case could arise in which a person reveals to his clergyman,
in his capaclty as spiritual adviser, a matter which the latter is not
required to keep secret undar formal tenets of his church. Obviously,
such a communication is within the spirit of the privilege and should
not be subject to an order of disclosure. However, to avold technical
arguments as to the méaning of 3 1032, California should consider amend-
ing it to adopt the simpler language of the proposed federal rule.

Article 2, 0fficilal Information and Identity of Informexr. Cali-

fornia Evidence Code §% 1040-1042 spell out privileges for certain types
of government inforuation. The substance of these sections are covered
in Proposed Federal Rules 502, 509, and 510. There are a number of
important differences as follows:

1. Section 1049(b) provides that a public entity has the privilege
not to disclose and to prevent disclosure of certain material, including
material protected by a federal or state statute, ilowever, the law
gives no privilepe to the person who supplied the information. By way
of contrast Rule 502 would also allow the person or organization who
supplied the information to claim the privilege.

This aspect of the federal rule should be incorperated inte § 1340,
In other words, if a state official falls in his duty to claim the
privilege for a report or return which 1s by law to be held in com-
fidence, the person or organization who filed the return should be able

to step in to claim the privilege and prevent disclosure.
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2. Section 1040(b) covers waterial privilegzed by statute and other
cfficial information when the necessity for disclosure in the interest
of justice is outweighed by the need for confidentiality. Unlike its
counterpart, lule 509, it does not mention ‘'secrets of state" that
invoke national defense or international relations. Since protection of
state secrets exlsts by virtue of federal common law pursuant to federal
constitutional powers governing International relatlons and war, see

United States v. Reynolds, 345 U.S. (1953), the state courts would

likely be required to grant such a privilege by virtue of the Supremacy
Clause of the Constitution. Tor consistency and clarity, the limited
federal state secrets privilege should be included in 5 1040{k).

3. California (5 1040(b)(2)) and federal (Proposed 3ule 509(a)(2))
privileges for "official information" are generally consistent with one
another with respect to coverage. iowever, substantial doubt exists as
to the validity of any privilege for "official information™ in the
ebsence of a specific statute covering particular information. More
than any other provision, the proposal to grant such a general privilege
aroused the ire of Congress and engendered doubts about all of the
proposed federal evidence rules. Some of the sting of the California
provision 1s removed by ¢ 1042 which provides that in a criminal case,
when a claim of the official information privilege is upheld, the court
must find against the government on any issue to which the information
is material. This caveat applies to substantive issues at trial but not
to preliminary questions regarding evidence when the names of Informants
are involved. Proposed Federal Rule 509(e) is not as strong as ; 1042
since it merely provides that the court should make whatever rulings
against the government are required in the interests of justice. On the
other hand, 509{e) refers to all cases iu which the governuent is a
party, not just to criminal uatters.

On balance, California should eliminate its very general, “discre-
tionary"” official information privilege. In criticizing the California
section, a leading commentator states:

"Situations where a true need for protection against disclosure

exists are often covered by such standard privileges as attorney-

client or in particular cases by speclfic statutory privileges. In
addition, the often unrealized standing of governmental agencles to

ralse questions of relevancy in the broad sense affords insulation
apainst forcing truly unwarranted disclosure. The difficulty of
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obtaining governmental information is a matter of common knowledge,
and the creation of an added cbstacle in the forw of a privilege so
broad in terms and uncertain of application can scarcely be de-
fended.’ McCormick, Zvidence, p. 231 (2d ed. 1972).

If the California privilepe is retained, the safeguard of & 1042
should also be retainmed but it should be expanded to apply to civil
actions in which the rovernment is a2 party. In an open society the loss
of a lawsuit (if that should result}, is a small price to pay for the
government's right to withhold informwation vital to a case, Such a
"penalty alsc ensures that the privilege will not be invoked lightly.

4. Section 1041 provides a govarmmental privileze for the identity
of an informer. Unlike Proposed Federal Gule 510(a), the California
privilege is not automatic but applies only if disclosure is forbidden
by a federal or state statute or 1f the court determines that the need
for secrecy outweighs the necessity for disclosure. The provisions of
5 1042 discussed above also apply to the diecretionary exclusion of an
informer's identity under I 1041.

The California statute is preferable to the proposed federal rule.
There 1s no reason for granting an absolute privilege if the intereats
of justice are not served thereby. Furthermore, the governuent should
be prepared to pay a penalty for {nvoking such a privilege. liost of the
time the identity of an informer will not be relevant to the issues:
hence no penalty will be involved. Dut if the non-govermment party
would otherwise suffer because evidence is unavailable, the remedial
approach of 5 1042 should be followed in civil as well as in criminal
proceedings.

Articles i0 and 11. Political Vote and Trade Secrets. The privi-

leges provided with regard to voting and trade secrets in California
Evidence Code §§ 1050 and 1060 are substantively identical to Proposed
Federal Rules 507 and 508.

Chapter 5. Immunity of Newsman From Citations of Contempt

Sectiom 1070 of the California ividence Code provides a limited
privilege for newsmen in that they cannct be held in contempt of court
for falling to reveal their news sources. The proposed federal rules de

not contain anything regarding this subject matter.
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The California statute has been the subject of close detailed
scrutiny. It has been amended three times since first promulgated in
1365, 'lhere is no special reason to alter the section now merely be-
cause a similar privilege was not included in the proposed federal

rules,

DIVISIO 9. TVIDEUCE AFFECTED OR EACLUDED BY EXTRINSIC POLICIES

Chapter 1, fwvidence of Character, ..abit, or Custom

In general, California Evidence Code provisions on character and
habit are substantially the same as provisions of the federal rules.
The California sections are awkwardly written however. Section 1100
purports to establish a general rule as to what evidence may be utililzed
to prove character, but §5 1101-1103 contain such major exceptions that
there is little left of the basic rule. TFederal Rule 405 is more
satisfactory in siwmply setting forth what types of evidence are avail-
able for specific purposes. The Calilfornia situation is seriously
confused by the unnecessarily couplicated drafting of i 1100-1103.

Another example of poor drafting in this chapter involves § 1104
which states that, except where a specific statute otherwise provides,
evidence of character tralts for care or skill is inadmissible to show
conduct on a specific occasion. This provision is inserted despite the
fact that  110l(a) specifically states that, in the absence of statute,
evidence of any character tralt 1s inadmissible to show conduct on a
specific occasion. The problem is compounded by the fact that 5 1i0l(b)
and (c) make clear that evidence i3z prohibited under & 1101{a) only when
introduced to show conduct on the specific occasion in conformity with
the trait and not when the purpose is to prove something else such as
motive or knowledge or to impeach a wiltness. Unfortunately : 1104 does
not contain clauses similar to 3% 1101(b) and {c), although it seems
obvious that the same rules were intended to apply to traits of skill
and care as to any others. The entire chapter, §§ 1101-1105 should be
reviewed with the idea of simplifying the sections and eliminating
repetition and uncertaiﬁty.

The substantive differences between the California and federal

provisions are as follows:
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1. Lvidence Code 3§ 1102 and (103 permit a defendant in a criminal
case to introduce evidence of his own character or of the character of
the alleged victim of the crime. If defendant does so, the prosecution
way rebut the evidence. Obviously, the character or traits of character
involved must be relevant to the case., See generally 7 California Law
“evision Commission, Reports, Zecommendations and Studies 212-213
(1965). Lowever 5% 1102-1103 do not specifically so state. Federal
Kules 404(a){1l) and (a)(Z) refer to a “pertinent” trait of character.
Addition of words such as pertinent” or otherwise relevant to the
California sections could avoid confusion, although the intent of the
provisions as written is obvious.

2. California specifically prohibits defendant’s introduction of
evidence regarding the sexual conduct of an alleged rape victim, other
than conduct with defendant, to show consent at the time of the alleped
rape. California Yvidence Code 3 1103(2)., There is no comparable
federal rule. Since the California section was added in 1974 after
specific consideration by the legislature; there is no reason to alter
it merely because it was not adopted in the federal rules.

3. Under Evidence Code ° 1103, when the defendant in a criminal
case Introduces evidence of the character of the alleged victim, or when
the prosecution rebuts such evidence, they may utilize evidence of
specific instances of conduct as well as opinion evidence or evidence of
reputation. This is to be contrasted with 5 1102 which limits evidence
as to defendant's own character to opinion and evidence of reputation.
Federal Rule 4G5 limits evidence as to the character of the victim as
well as to the character of the defendant to opinion evidence and evi-
dence of reputation, and thus does not pernit evidence of specific acts.

The general preohibition against using specific acts of conduct to
prove character are two-fold. First, there is great danger in gener-
alizing from a few specific occurrences. TFor example, the fact that a
person appears obviously drunk on three occasions does not necessarily
show a general trait of intemperance; indeed, tc the contrary, it could
mean that he is so unused to liquor that he becomes obviously inebriated
on those rare occasions when he imbibes. Second, a specific prior act
of a party may so offend a juror's senses, that the juror will turn

against that party whatever the facts in the specific case. Uhen the
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character involved is that of a party, particularly a criminal defend-
ant, the prejudice could be overwhelming. Thus both the California and
the federal courts prohibit such evidence unless the party raises the
issue himself and then generally prevent the use of specific acts except
on cross—examination of the witness to test the basis for his opinion or
his knowledge of reputation. Although the latter exception is signifi-
cant, it does not permit independent evidence that certain acts have in
fact occurred.

Yhen dealinp with a victim of crime, the danger of prejudice to a
defendant Ly showing his prior misconduct is eliminated. Thus there is
less reason to be concerned about evidence of specific acts. deverthe-
lesg, if the victim is alive and testifying, defense counsel may turn
the trial inte a trial of the wvictim in the hope that a jury will so
detest the victim that it will exonerate the defendant. This danger has
specifically been recognized in rape cases in California in § 1103(2) as
noted above. (There, however, the law goes further and bars any evi-
dence of genmeral sexual activity, including opinion and reputation.) It
should be noted that the victim of a crime has no say in vhether, and to
what extent, his reputation is placed in issue. Unlike a defendant, who
may keep the 1lssue out altogether, the victim's reputation 1s at the
will of others. To help protect victims from an “assault™ in the court-
roon, it would seem wise to amend § 1103 to conform to Federal Rule 405
by limiting character evidence to opinion and reputation.

4, Federal iule 404(a)(2), in addition to allowing a prosecuter to
rebut character evidence of a victim introduced by the defendant, zlso
permits the prosecutor to introduce “evidence of a character trait of
peacefulness of the victim . . . in a homicide case to rebut evidence
that the victim was the first aggressor. The California code does not
contain the latter provision and would not allow such evidence unless
Jdefendant Eas first specificaily raised the issue of the victim's char-
acter, 8Since the alleged victim is deceased, the prosecutlon 1s often
hard pressed to counter testimony of self-defense by defendant, at least
if the latter is the only living evewitness. The federal rule balances
the need for the evidence against the limited prejudice that such evi-
dence could have and comes down on the side of admissibility. Although

it is not a matter of great moment, the federal rule does seem to be
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preferable, "lowever, if the Lalifornia code is to be altered, it would
seen wise to limit evidence available for proving at least this aspect

of the victim's character to opinion evidence or evidence of reputation.
Otherwise a prosecutor will be tewpted to paint the victim as a saint by

dredging up every act of 'peace” in which the victim was involved.

Chapter 2. Other Evidence Affected or Excluded by Extrinsic Policies

Tederal Rules 407 through 411, plus "ule 606(b), make certain items
of evidence inadwissible for reasons of policy. falifornia Dvidence
Code .,% 1150~1158 deal with all of these matters plus a nunber of
others, In particular, 5% 1156~1i57.5 render inadmissikle certain
records of medical committees formed to research, investigate, and
evaluate matters relating to patlent care generally, with the purpose of
luproving the quality of care and reducing morbidity or mortality. The
federal rules do not deal with these matters, but that presents no
reason for dispenmsing with the current state sections. The reasons for
the sections are obvious and stem from the same types of policy consid-
erations which justify similar declsions regarding other types of evi-
dentiary material.

The major inconsistencles between federal and state provisions are
as follows:

l. Zvidence Code y 1150(a) states that upon inquiry into the
valldity of a verdict, any otherwise admissible evidence may be used to
show iwmproper conduct or events occurring within or without the jury
room, but no evidence can be used to show what influenced any individual
juror to assent or dissent from a verdict. Section 115C0(h)} says that
nething In the fvidence Code affects the competence of a juror to give
evidence to support or impeach a verdict. The only California statute
to govern the latter is Civil Procedure Code 5 6G57(2) which specifically
permlits affidavits of any juror to prove that the jury resorted to
methods of chance.

Federal Rule 606(b) deals only with the competency of juror testi-
mony and not with the question of what facts can or cannot be proved as
set forth in Evidence Code ¢ 1150{a). Although the latter 1s couched in
terms of evidence, it is in fact a matter of civil procedure, in effect

delineating the zrounds for a new trial based on jury misconduct.
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Federal Rule 606(b) permits juror testimony only to show "whether
extraneous prejudicial information was improperly brought to the jury's
attentiou or whether any outside influence was improperly brought to
bear upon any juror.”

Evidence Code § 1150(b) merely avoids the difficult oft-debated
question of what juror testimony will be permitted to attack a verdict.
See liote, Impeachment of Jury Verdicts, 53 .larq. L. Zew. 258 (1970):

Jdotes, Impeachment of Jury Verdicts by Jurors: A Proposal, 1969 1. I1],

L., Forum 383. ‘lowever, in 1969 the Supreme Court of California dealt
witih the question in People v. Hutchinson, 71 Cal.2d 342, 78 Cal. Rptr,

196, 455 P.2d 132, and decided that juror testimony would henceforth be
permissible as 2 means of setting forth evidence allowed under % 1150{a)
to impeach a verdict. There is nothing in the decision that requires
alteration of § 1150(b) and it seems better simply to leave matters as
they are. If 3 1150(b) is to be changed to incorporate a rule as to

juror testimony, it should follow the decision in People v. Hutchinson

rathar than the narrower limitations of Federal Rule 606(bk). The latter
would not even permit jurors to testify that a wverdict was arrived at by
chance methods, which is the one area where, as we have seen, a Cali-
fornia statute has specifically permitted the use of juror affidavits as
proof.,

Evidence Code § 1150(a) may or may not be wise. There is some
question, for example, why a non-juror should not be able to state, if
he has coupetent evidence on the matter, that a juror's decision in a
case was based solely on racial prejudice. Affidavits or testimony of
jurors on these matters 1s quite a different thing; jurors must be
protected from post-verdict harassment leading them to make statements
of perscnal bias or prejudice which, unlike testimony as to acts or
events, usually cannot be verified or refuted by others. In any event,
§ 1150(a) should be rewcrded and transferred to Chapter 7, Article 2 of
the Civil Procedure Code dealing with new trials and the wvacatlon of
judgments,

2. Ewidence Code § 1151 is almost identical to iule 407 1n ex—
cloding evidence of subsequent remedial measures taken after an event to
prove negligence or culpable conduct in connection with the event. The
federal rule, however, adds a last sentence, not present in the Cali-

fornia Code, as follows: "This rule does not require the exclusion of
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evidence of subsequent measures when offecred for another purpose, such
as proving ownership, control, or feasibility of precautionary measures,
if controverted, or ilmpeachment.

It seems clear that Fvicence Code ¢ 1151 is similarly not intended
to exclude evidence of remedial measures for these purposes. iHowever,
the statement that such evidence is inadmissible to show '‘culpable
conduct,” if read broadly, could raise a question about the matter, and
it would seeuw proper to add the sentence quoted from the federal rule to
3 1151, Similar statements of clarification appear elsewhere in the
California Lvldence Code, see, e,g., 3 1101(b).

3. Evidence Code 5§ 1152 and 1154 wake inadmissible to prove
liability or non~liability evidence of offers to compromise and partial
payments made in an attempt to compromise disputed claims. In general
Federal Rule 408 arrives at the same result. However, the federal rule
does not make inadmissible evidence of any offer to pay or any payment,
or any acceptance of payment if neither liability nor the amount claimed
has been disputed. The California rules do not have such a broad ex-
ception; under § 1152(b){1), evidence of partial payment of a claim
without any challenge as to liability may be admitted to show the vali-
dity of the claim, but that's all.

The California formulation is preferable to the federal rule.

There is great difficulty in knowing when liability or amount are in
dispute. For example, a plaintiff with a clear claim for 351000 may
nevertheless express a willingness to accept 5500 from the outset, even
before defendant has had an opﬁortunity to contest valldity, merely to
avold the time, troﬁble, and bad publicity that a lawsuit could en-
gender. Similarly a defendant may offer to settle a small claim, even
before investigating the facts, just to avoid expense, In neither case
should these offers be admitted on the issue of liability; vet the
federal rule would nﬁt appear to exclude them.

tiowever, California § 1152(b)(1) itself is of gquestionable valid-
ity. A persom may pay a portion of a claim, without any overt challenge
to 1ts validity, in the hope that the opposing party will be satisfied,
thus avoiding the expense and bad publicity of a trial. If the person
making payment knows how to 'play the game, he will formally dispute
the clalm at the same time that he pays; if he is unscphisticated,
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however, and fails to challenze the claim's validity, the fact of the
payment will be admissible against him if the opposing party sues for an
additlonal amount.

Therefore, Zvidence Code $§ 1152 and 1154 should not be altered to
conform to ule 403; & 1152(L)(1) should be eliminated.

4. Hvidence Code % 1152 not only excludes evidence of compromise
and offers to compromise disputed claims, but also pavments or offers to
pay arising from humanitarian motives. Thus, voluntary payment of
hospital expenses of a child hit by a car, cannot be used to establish
the culpability of the person who pays. Section 1152 goes on also to
exclude as evidence "any conduct or stateuents made in negotiation
thereof.' ‘“le policy behind this clause is to allow parties to talk
freely to one another during compromise negotiations. In jurlsdictions
without such a rule, nepotiators must talk in hypothetical terms in
order to avold admissions which could be used later in court should
settlement negotiations fail.

Federal Rule 408, which deals with settlement negotiations, also
excludes statements made during those negotiations. But Rule 408 does
not deal with payments or offers to pay arising from humanitarian mo-
tives., That 1s dealt with 1in Dule 409, Under 409, evidence of payments
or affers to pay are not admissible; but factual statements made during
the course of the dealings are not excluded as they are under the Cali-
fornia code,

Although it is a close question, the California provision should
probably be retained. It is true that protection of statements of those
who voluntarily pay or promise to pay are different in quality from
statements made during negotiations. ieverthless, in both situvations
the conduct of the parties is to be encouraged. In the heat of anguilsh,
an innocent automobile driver who has struck down a pedestrian may tell
a hospital official, "It was all my fault during the course of agreeing
to pay for the injured person's medical care. Unlike statements made in
formal negotiation, statements of volunteers are likely to be made by
the individual himself, without aid of any attorney, thus maximizing the
need for protection. The same policy which underlies the inadmissi-
bility of the voluntary payment or offer to pay, alsc covers statements

made at the time such payments are promised or negotlated.
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5. Evidence Code 7 1153 and Federal Rule 410 both make inadmis-
sible offers to plead guilty or withdrawn pleas of guilty to a crime,
There are, ho.sever, several important differences between the two pro-
visions.

(1) The federal rule expressly includes offers to plead nolo
contendere; the California provision does not. This seems peculiar
indeed, since the very essence of a nole plea in California is the fact
that it cannot be admitted in a subsequent civil action that is based
upon the acts on which the criminal charge was based. California Penal
Code § 1016(3). Surely Evidence Code % 1153 should be amended to ex-
clude as evidence offers to plead or withdrawn pleas of nolo contendere.

(2) ZEvidence Code 7 1153 states that the evidence 1g inadmissible
“in any action or in any proceeding of any nature, whereas Federal Rule
£10 states that the evidence is inadmissible in a case or proceeding
against the person who made the plea or offer. ilere again the federal
rule seems preferable. The policy behind the exclusion of evidence is
to encourage compromise and to made feasible the withdrawal of an unwise
plea. The policy only is relevant to protect the defendant., Thus 1t
seems unnecessary and unwise to exclude the evidence when it 1s not used
against defendant. This is particularly true since 7 1153 (like Rule
410} covers offers to plead to crimes other than the one charged. For
example, 1f X, to avold a trial on a charge of armed robbery, offers to
plead guilty to an unrelated burglary with which Z is charged, it seems
proper to allow % to introduce X's offer in an effort to show Z's inno-
cence. To be sure, there wmay be some embarassment for X (although in
the case of a withdrawn plea of guilty the matter is already on the
public record}. The court may, in its discretion, exclude such evidence
in circumstances where prejudice to X would outwelgh its value to Z: but
there should not be an automatic exclusion as now exists under § 11533,

(3} Federal Rule 410 applies the rule of exclusion not only to
offers to plead guilty or nolo, but to “evidence of conduct or state-
ments made in compromise negotiations.® Evidence Code § 1153 does not
exclude such statements. This is surprising in light of the fact that
§ 1152 makes inadmissible statements or conduct made in negotiations in
civil actions. 'The strong policy favoring compromise is the same in
¢riminal and civil cases. If statements made during negotiation are

admissible, negotiators wmust talk in hypotheticals, e.g., "Suppose we
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admit for a minute, that defendant entered V's building: the real ques-
tion is how much did he take.” A straightforward statement can be very
harmful e.g., "We all agree defendant broke into V's building. Jow lets
get down to the real question of whether he took enough money to make
his crime a felony as charged. There is little doubt that the federal
rule regarding statements and conduct during nepotiations is preferable
to the California provision and that the latter should be amended. It
should be noted that the federal rule alsc includes language making
clear that voluntary statements made in open court in connection with
pleas or cffers to plead may be utilized for lmpeachment purposes or 1n
& subsequent prosecution of the declarant for perjury. ~Although argu-
ably such statements are not part of compromlse negotiations, the
uatter should not be left in doubt., If Evidence Code § 1153 is to be
amended to aceord with the federal rule, all of the federal language
should be included.

6. &vidence Code § 1155 excludes evidence that a person was in-
sured for harm caused to another when offered to prove negligence or
other wrongdoing. TFederal Rule 411 differs in that 1t excludes evidence
that a person was or was not insured in order to prove that the person
acted or did not act wrongfully.

Sectilon 1153 is the better rule. There are strong reasons for
excluding evidence that defendant is insured to show his liability. The
probative value of such evidence is, at best, extremely weak; the pre-
judice is great, since a jury may be induced to find for plaintiff
solely on the ground that defendant, persconally, will not be hurt by an
adverse judgment.

On the other hand, there is no undue prejudice to plaintiff when
defendant introduces evidence that he is insured in order to dispute
iiability or wrong doing. Tuhe evidence may have substantial probative
value. For example, in a hit and run case, evidence that defendant was
insured against any harm he caused would tend to support defendant's
claim that he did not realize that he had hit anyone.

Section 1153 should remain as 1t is,
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DIVISION 10. HEARSAY EVIDENCE

Chapter 1. General Provisions

1. The general definition of hearsay in the California Ewvidence
Code (i3 225, 1200) is wvirtually identical to the definition in Federal
Rule 801 but with two major ezceptions as follows:

{1} Federal Rwule 501{d)(1) states that certain prior inconsistent
statements used to lmpeach a witness and prior consltent statements used
to rehabilitate a witness are not hearsay, and wmay be admitted for the
truth of the matters asgerted.

() Federal Rule 401(d)(2} states that an admission of a party-
opponent, including certain statements of other persons which wvere
authorized or adopted by the party-oppoment are not hearsay.

In California, these matters are considered to be hearsay but are
nevertheless admissible under broadly stated exceptions to the hearsay
rule, §% 1220-1227, 12351236, 1In fact, the California provislons are
wider in scope than are the federal; thus despite characterization of
such evidence as not hearsay, less is admissible under federal rules.

For convenlence, these differences in scope between the federal and
state rules will be consildered in the discussion of the California
exceptions to the hearsay rule. It is sufficlent to note here that
there is no reascom whatsoever for Californla to adopt the federal
approach and to consider the listed items as not being hearsay.

It is worth noting another technical difference between Federal
Rule 801(a} and California Evidence Code 5 225. The latter defines a
statenent as an oral or written “verbal expression’ or nonverbal conduct
intended as a substitute for oral or written verbal expression, whereas
Federal Rule 50l1(a) defines a statement as an oral or written "asser-
tion” or nonverbal conduct intended as an assertion. The California
rule appears less precise and has been challenged on that ground. See
Letter of March 27, 1975 from John Xaplan to the llonorable Otto il. Zaus
(a copy of which was sent by Professor ¥aplan to the California Law
Revision Commission). From a practical point of view, the difference in
language appears immaterial; thus there seems no necessity for altering
3 225.

2. Section 1200(b) provides that hearsay is inadmissible “"except

as provided by law.,  This permits exceptions to the hearsay rule by
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statute or by judicial decision. 3By way of contrast, Federal Iule 8G2
pernlts exceptions only by formal rule of the Supreme Court or by Act of
Congress. Ilowever, the federal rules provide for substantizl flexi~-
bility through two "catchall’ provisions allowing admission of evidence
that does not fall within any of the specific exceptions to the hearsay
rule. See Rules 803(24) and 304(b)(5). California has no such "catch-
all’ rules. Thus it seems wise to retain the traditional power of the
courts to create new exceptlons as circuumstances warrant.

3, Jther general provisions regarding hearsay evidence are virtu-
ally identical in substance in federal and CJalifernia law. One minor
difference exists between California o 1203 and its counterpart, Federal
Rule 806, Both provide that a hearsay declarant may be called and
cross—examined by the party against whom the statement was used, (The
Federal Rule covers prior statements of a witness and admissicns of an
adverse party even though they are not defined as hearsay under the
federal scheme.} However, { 1203 specifiles that when the statement was
made, authorized, or adopted by the party agalnst whom it was used, the
section does not apply. This prohibits a lawyer from leading his owmn
client on the stand. Undoubtedly the same result would obtain in fed-
eral courts under the flexible federal rule governiag leading questions,
Federal Rule 61ll(c). See Advisory Committee dote on Federal Rule 611{c)
which states that normally an attorney should not be permitted to lead

his own client, regardless of who called the client to the stand.

Chapter 2. Exceptions to the Hearsay Pule

Article 1. Confessions and Aduissions. As previously unoted, undex

Federal Rule 301(d}{2) admissions by a party-opponent are not considered
hearsay. Under California law, 4§ 1220-1227, admissions are excepted
from the operation of the hearsay rule. The same language is used 1n
the state and federal provisions and the results are identical with only
the following exceptions:

1. California Evidence Code 4 1222{a) permits admission of a
hearsay statement by a non-party declarant agaianst a party who author-
ized the declarant to made the statement. Section 1222(bj, which has no
direct federal counterpart, goes on, however, to say that the evidence
i1s adwissible only if the proponent has or will be able to offer evi-

dence sufficient to sustain a finding that the declarant was in fact
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authorized. This provision seems unnecessary and redundant in lisht of
Evidence Code $3 403 and 495 which speak generally of when and before
whom preliminary facts are to be proven. The particular matter is
covered by § 403(1) dealing with situations winere relevance depends upon
the existence of a preliminary fact; Section 403 has identical require-
neats as ¢ 1222(b). Federal Rule 104{bh) is generally identical with

§ 403(1).

2. Tederal Rule 521{d)(2)(D) allows admission into evidence a-
gainst a party a statement of that party‘'s agent or employee'made during
the existence of the agency or employment, 'concerning a matter within
the scope of his agency or employment.” Thus, this provision would
permit introduction of the statement of a party’s truck driver regarding
an accident with the truck, even though the driver was hired to drive
end not to make statements. Such an extension, bevond the traditional
rule which allowed only authorized statements, makes sense for several
reasons. First, the statement 1s that of a person directly involved and
therefore likely to be of importance. Second, the motive of the agent
to lie to his employer's detriment is curbed by the fact that a princi-
pal or employer has a substantial hold over those who work for him
(hence the requirement that the azency must exist at the time the state-
ment is made). Third, if the agent slants his statement in favor of the
employer it will not be used, for only an opposing party can introduce
an admission.

The Californla Ividence Code follows a somewhat different pattern
frou Federal Nule 801(d){2)(D). Under 3 1224, if a party's liability is
vicarious, i.e. based on the liability of another, then statements of
the person who 1s primarily llable can come in against the party, even
though no agency relationshilp exists. For example, if A borrows B's car
and runs into C, I} may be liable to C as the owner of the vehicle,
Section 1224 would permit statements of A to be used against B 1n an
action brought against B, even though A is not L's agent.

Somewhat simllarly, in three specific situations when & person as
plaintiff is sulng on behalf of or in the shoes of someone else, state-
ments by the person whose rights are involved can be used against the
plaintiff, even though no apency relation exists. 'Thus » 1225 allows

statements of a party's predecessor in interest in nroperty, if made
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when he held the property, to be admitted against the party. Section
1226 allows the statement of a wminor child to come in against a parent
in an action brought by the parent for injury to the child. Finally,
5 1227 permlts introduction of a statement of a deceased declarant to
come in against the plaintiff in an action for declarant's wrongful
death.

Tue propriety of the California scheme 1s questionable, for without
even the safepuard brought about by the agency relatiomship, there seems
little justification for a special exception for these types of hearsay.
First, a specilal California exception 1s unnecessary if the statements
were against declarant's interest when made. 3Such statements would come
in under the broad exception for declarations against interest, ¥ 1230,
which is justified by the fact that people do not usually make untrue
statements which they percelve to be personally detrimental. Second, in
the absence of normal safeguards, the most dangerous types of hearsay
are adulssible under the California code. For example, a disgruntled
employee, fired because of hils accident record, has nothing to lose by
blaming any specific accident on his former employer, both to cbtain
revenge against the employer and to help vindicate himself. Such a
statement will be admissible against the ewployer under j 1224 if the
accident occurred prior to the time the employee was discharged. A
similar situation would occur if the borrower of a car, teo exonerate
himself, tells the police that an accident was due not to his poor
driving but to improper maintenance by the owner.

The only justification for admission of such statements is the fact
that they have been made by a person with first hand knowledge of the
facts. Dut 1f that alone justified a hearsay exception, there would be
litele need for a2 general hearsay rule. It should be noted that unlike
a direct admission of a party, which i1s admissible because the party (or
his legal representative) will be present at trial and can and will take
steps directly to correct or explain the admisaion, a statement by a
non—-agent witness cannot be refuted in the same way. The party who in
most cases was not present when the critical events occurred will not be
able himself to explain the declaration, and the declarant may be una-
vailable, Furthermore, the declarant may not have the same motive as

does a party to protect the party's interests.
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Although serious dangers of deliberate nisrepresentations do not
exist with rezard to matters covered in 5§ 1225-1227, the reliability of
the statements is in no way assured simply by the fact that they were
made by individuals whose personal interests were involved. One wonders
why these provisions were not written in pgeneral terms to cover all
cases in which statements were made by a predecessor in interest at the
time he held the interest or by persons for whose Injuries suit has been
brought by another, If an exception is to be made, it should cover all
such cases. One of the primary reasons for including 3§ 1225-1227 was
to equalize the situation caused by § 1224, If guit is brought by one
executor against another, it would be grossly unfair to permit only the
plaintlff executor to introduce statements of defendant's decedent and
not to afford defendant the same rights with regard to plaintiff's
decedent. See the official Comments to $§ 1225~1227 in the California
Evidence Code. If § 1224 were repealed, the justification for 3§ 1225-
1227 would be greatly diminished.

Given the broad range of hearsay exceptions for declarations
against Interest, and for excited and contemporaneous utterances that
exist in California, neither the exception in i 1224 nor those in §§ 1225-
1227 can be justified either on grounds that they involve statements
likely to be accurate or that there 1s great necessity for such statements
despite the hearsay hazards. The sections should be repealed in favor
of a provision akin to Federal Rule #01(d){(2)(D).

It should be noted that the California Supreme Court in iiarkley V.
Beaple, 66 Cal.2d 951, 429 P.2d 129, 59 Cal. Rptr. 809 (1967), took a
very restrictive view of 7 1224, holding it inapplicable to situations
where an employer 1s sued on the basis of the acts of an employee. The
court decided that § 1224 should be interpreted in the same manner as
the prior code provision it replaced. This decision has been the subject

of substantial criticism, See, e.g., harvey, Are an Employee's Admigsions

Admissible Against His Employer, o Santa Clara Lawyer 59 (1967). Given

thisg interpretation, the California law fails to permit introduction of
any employee's statement as an admission of the employer unless the
employee was specifically authorized to make statements, See Evidence
Code 5 1222, This heightens the need for adoption in California of a
clarifying provision akin to Federal lule 801(J){2}(D).
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3. Ividence Code 3 1223(a) and Federal “ule 801(d)(2) (E} permit a
statement of one co-couspirator, made in furtherance of the conspilracy,
to come in against another co-conspirator. Section 1223(t), which has
no federal counterpart, specifically admits such a statement even if
made prior to the time that the party against whom 1t is used had joined
the conspiracy. The California provision thus takes the position that
one who enters a conspiracy adopts or ratifies all that has gone on
before, Although such an interpretation pushes the concept of agency
authorization to the extreme, there seems little reason to eliminate
§ 1223(b), if for no other reason than the fact that the statements
involved, since they nust be designed to further the conspliracy, are not
hearsay statements under California’s definition, but examples of non~-
assertive conduct whose admissibility will turn solely on guestions of
relevancy. See the official Comment to California Evidence Code i 1200,

4, Section 1223{c) requires that statements of co-conspirators be
admitted only if evidence has been or will be introduced which is
sufficient to justify a finding that the declarant was a member of an
existing conspiracy at the time the statement was made. Here again,
this provision is unnecessary and redundant in light of 5 403 and 405
which govern the details of primary preliminary facts. Section 403(1)
would seem amply to cover the matter.

Article Z. DBeclarations against Interest. California Evidence

Code § 1230 provides a hearsay exception for declarations against inter-
est if the declarant is unavailable as a witness. 1t is guite similar
in substance to Federal Rule 804(L)(3). The differences are as follows:

1. Secticn 1230 includes statements which could subject the de~
clarant to hatred, ridicule, or social disgrace in the community. The
initial version of Federal Rule 804(t)(3) contained a similar provision
but it was deleted by the ilouse Committee on the Judiciary on the ground
that such statements lack sufficient guarantees of reliability. The
Senate Committee on the Judiciary accepted the deletiomn, but appeared to
Jo 8o reluctantly, noting considerable support for the California~type
formulation.

There 1s no reason for alteration of J 1230, Under the sectiou the
court must decide if the nature of the foreseeable detriment of making

the statement is such that a reasonable man would not have made it
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unless it were true. If the embarrassment is sufficient to justify such
a standard, the statement should be admitted. The courts are capable of
making such decisions. GCee In re Weber, 11 Cal.3d 703, 523 P.2d 229,
114 Cal. Rptr, 429 (1974)(showing held insufficient). See generally,
McCormick, ividence pp, 674-G75 {(2d ed. 1272}.

2. Federal Rule ¢04(b)(3) includes a caveat, not present in
§ 1230, as follows: "A statement tending to expose the declarant to
c¢riminal liability and offered to exculpate the accused is not admis-
sible unless corroborating circumstances clearly indicate. the trust-
worthiness of the statement.” This clause appears desipgned primarily to
combat an easy-to-make, false assertion that, "I heard someone else
confess,” as a means of casting a reasonable doubt on the puilt of an
accused, Interestingly enough, this problem does not as much involve a
hearsay danger as it does the rellability of the witness who is on the
stand and subject to cross-examination as to whether the statement was
in fact made and as to the precise circumstances. The federal proviso
seems overly cautlous and California should not adopt it: the court has
ample power to exclude any such statement if the circumstances indicate
that it is untrustworthy. Sce generally, ‘icCormick, Evidence p. 674 (2d
ed. 1972).

Article 3. Prior Statements of Witnesses. As previously noted,

Federal Rule 801{(d)(l) deems certain prior inconsistent and consistent
statements of witnesses as not being hearsay. <California simply pro-
vldes hearsay exceptions for such statements. There are, however,
substantlal differences between the scope of the statements covered by
Federal Rule 301(d)(1} and those covered by the ;omparable California
provisions, uvidence Code 45 1235-1236.

I. Under % 1235 any prior inconsistent statement of a witness used
to lmpeach his testimony (whlch under Zvidence Code i 770 is permitted
only if the party who called the witness has or will have an opportunity
to present the statement to the witness for purposes of explanation) may
not only be admitted to show that the witness 1s umnreliable, but also
for the truth of the matter asserted., First, 1t 1s unreasonable to
expect a jury to utilize such a statement solely for purpeoses of im=-
peachment and not to be impressed with its content. Secondly, the
presence of the witness helps guarantee accuracy since he can be cross-

exanined regarding his statement. Third, there is reason to beliewve
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that statements made closer in time to the events to which they relate
are likely to be more accurate than statements made later including
those made under oath at trial. The chief practical effect of per-
micting such stateuents to cowe in for their truth is that they will
assist a party in avoilding a directed verdict when his sole or major
witness takes the stand and suddenly refutes all that he has said before
trial,

Federal .ule 301{d)(1)(A} is identical te ¢ 1235 with one vital
exception. A prior iuconsistent statement may come in for the truth
only if it was made under ocath at a trial, or hearsay, or in a deposi-
tion; otherwise it can only be used to impeach. It is interesting to
note that the Advisory Comnittee on the federal rules originally adopted
the Califeornia formulation which was then accepted by the Supreme Court.
The rule was changed to its present form by Congress.

The chief problem with % 1235 occurs in the so-called “sandbagging”
case in which one party calls to the stand a witness whom the party
knows will testify that he has no information on the issues, only for
the purpose of placing before the jury an inconsistent"” statement of
the witness regarding the facts. Tais is particularly disturbing when
used by a prosecutor in a criminal case. The matter is not seriocus if
the witness admits making the statement and can be cross-examined there-
on; but, 1f the witness denies both knowing the facts and making the
statement, the opposing party is deprived of effective cross-examination.

Despite the dangers of "sandbagging,”™ § 1235 is preferable to
Federal Rule 301{(d)(1){A). In the vast majority of cases cross—exami=-
nation of the declarant will be available and there is no reason to copy
the narrower federal provision. Iven in the rare case when the witness
denies both knowledge of the facts and the making of the statement,
prejudice can be controlled. ¥For example, the trial judge can prohibit
extrinsic proof of the contents of such a statement i1f the possibility
of undue prejudice appears substantial.

Perhaps California should consider one minor change in % 770(b) to
eliminate the possibility that an injustice could occur before the court
could react. Under 3 770(h), and hence under 3 1235, a prior incon-
sistent gtatement of a witness 1Is admisgible even though the witness 1s

not on the stand so long as the witness has not yaet been excused from
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giving further testimony. It would seem sound to limit 7 770(b) to
state that when a witness denies knowledze of events, a prior statement
of the witness which is ipconsistent with his testimony solely because
it discusses these events, cannot be admitted until the witness has had
an opportunity to testify as to whether or not he made the statement
and, 1f so, to explain it. This would ensure that the substance of such
an inconsistent stateuent would not be “sneaked in' before the court had
an opportunity, based on all the evidence, to decide if its admission
would be unduly prejudicial.

2. CLCvidence Code 7 1236 is the counterpart of J 1235 with respect
to prior comsistent statements of a witness which are admissible under
tvidence Code ) 791 to rehabilitate the witness. Federal %ule 301€d) (1)
covers such statements and provides the same limitations on their ex-
clusion from hearsay as for prior inconsistent statements., As is true
in regard to § 1235, the Californla rule is preferable., If anything,
there is less potential harm in allowing the exception in ;7 1236 because
the witness has already been subject to thorough cross-examination and
impeachment regarding direct testimony consistent with the statement.
(It should be recalled that Lvidence Code £ 791 has no federal counter-
part., towever, reading [§ 791 and 1236 together, the state provisions
prove quite similar to Federal Tule 801{(d)(l) as to when a prior con-
sistent statement may be utilized despite its hearsay aspects. Both
systems permlt use of such statements only after the witness has been
impeached with regard to his testimony on the subject matter of the
statements.)

3. California tvidence Code 3 1237 deals with past recollection
recorded. Its federal counterpart, Tule 803(5); is simpler in form, but
generally the same In substance. The only significant difference is
that & 1237(a)(2) requires that the record wmust be "made (i) by the
witness himself or under his direction or (ii} by some other person for
the purpose of recording the witness' statement at the time it was
made,” whereas Rule 803(5) requires only that the statement must be
"shown to have been made or adopted by the witness.” Thus, under the
federal rule 1f X makes a recorded statement, to which Y later assents,
the exception could apply if all other conditions were met regarding

elther X or Y, wvhereas in California, the statement is admissible only

253



1f the requirements are met with regard to X. Thus if X is dead, the
statement would not be admissible despite the fact that Y was actually
present when » made the statement, assented to it ilomediately there-
after, and is quite clear and willing to testify that it accurately
reflected the facts as Y saw them shortly before Y‘s statement was
recorded.

California Evidence Code + 1237(a) should be amended to include
recorded statements of others adopted by a wiiness, provided all other
requirements of § 1237 are met,

4, California twvidence Code % 1238 provides an exception for a
prior identification by a witness of a person as one who participated in
a crime or other occurrence. There is no federal counterpart to this
rule. The House of Representatives included such a provision under its
version of Rule 801(d)}{1) involving prior statements of witnesses. The
éenate bill did not contain such a provision because the Senate Judi-
ciary Committee felt that a criminal defendant should not be convicted
solely on the basis of such evidence. The touse-Senate Conference
Committee adopted the Senate versiom.

The action of the Conference Committee seems nisguided. Firsct, the
question of what and how much evidence is suffilcient to convicet a crim-
inal defendant should not govern what is or 1s not admissible. Second,
even 1f criminal cases should be exempt, evidence of prior identifi-
cation of individuals in civil actions should not also be eliminated.
Finally, one must recognize that the evidence often will be adwissible
under another exception. For example, if the witness’ prior identifica-
tion was recorded, as it often would be in important situations such as
identification in formal police lineups, the pricr recollection recorded
exception would apply whenever the witness at trial was unable to
remember sufficiently to make the identification in court. 9Jr if the
witness makes a different identification, then the prior identificatiocn
will qualify as a prior inconsistent statement.

Un the merits, inclusion of a hearsay excepticon for a pricr identi-
fication made when fresh in the memory of a witness as required by
Evidence Code 3 1233(b}, and only after the witness testifies as to its
accuracy vhen made as regquired by Fvidence Code 3 1238{c)}, seems logical

and appropriate. ‘femories of faces tend to fade more rapidly than
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wemories of events. Futhermore, persenal appearances change and, in-
deed; can be deliberately altered at the time of trial. Thus, the
rejection of a federal rule perultting a hearsay exception for a prior
ldentification should not induce California to alter or repeal Ividence
Code & 123b,

Article 4. Spontaneous, Contemporaneous and Dying Declarations.

1. California LEvidence Code . 1240 provides an exception for spontane-
ous statements. Federal ‘ule 803(2) provides what appears to be an
identical exception, although it is couched in different terms., The
only possiblie difference is that the federal rule only requires that the
statement relate to a startling event or condition whereas in California

Tr

the statement must "'nartate, describe, or explain’ the act, condition,
or event. Thus, if a person is injuyred in a certain manner, the spon-
taneous excited statement of a witness that "She's the third person hurt
that way this month,  arguably, might not fall under the California
provision although it would come under the federal rule. liowever,
inclusion of the word “explain' under the § 1240 seems adequate to give
sufficient flexibility to the courts to admit spontaneous statements
when otherwise appropriate; hence neo alteration is needed.

2, Section 1241 provides an exception for a statement of a declar-
ant "'offered to explain, gqualify, or make understandable conduct of the
declarant,” if the statement was made while declarant was engaged iIn
such conduct. The federal counterpart, Rule 803{(l) is substantially
broader. It provides an exception for any statement of a declarant made
elther while declarant was perceiving an event or condition or immedi-
ately thereafter.

The federal provision, although generally accepted in only a minor~
ity of jurisdictions, is in line with modern thinking reparding spon-
tanecous and contemporaneous utterances. See ileCormick, Lvidence j 293
{2d ed. 1972). C(alifornia goes half way by accepting some "unexcited
utterances” but not others. ‘hy a contemporaneous utterance that ex-
plains declarant's conduct is permitted when a statement describing
ongoing conduct of another person is not, is not at all clear. Cali-
fornla should adopt the modern rule as embodled in Federal Tule 803(1)

and alter § 1241 accordingly.
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3. California Ividence Code % 1242 and Federal Rule 304{u){2)
provide hearsay exceptlons for certain statements under belief of im-
pending death. Several differences exist between the two provisions.
The California rule is a bit broader than the federal rule in that with
regpect to criminal cases the federal rule applies only to prosecutlons
for homicide whereas the state rule is unlimited. ‘Gowever, the federal
rule is much breoader with respect to civil actlons since the statement
can be utilized even when declarant survives, whereas 1in Califoruia the
statement is permitted only i1f death occurs. Use of such a statement in
federal courts is cut back, however, by the requirement that declarant
be unavailable at the time of trial.

Limitations on the use of dyilng declarations are arbitrary, re-
flecting doubt as to the justification for any hearsay exception for
such statements. Once an exception 1Is wmade, however, there is little
reason to restrict its scope solely to homicide cases. For an excellent
discussion see McCormick, LEvidence, ch. 28 (24 ed. 1972). iioreover, the
safeguard to truth of such declarations, the fear of lying at the time
of death, exists vhen the declarant believes death is imminent and is
unrelated to his ultimate survival, Thus California Evidence Code
§ 1242 should not be cut back to eliminate criminal cases other than
homicide, but should be expanded to permit statements made under a
belief of impending death, even though death does not cccur. It is
unmecesgary to require that declarant be unavailable at the time of
trial, as does Federal Rule 304(b){2), in order for the exception to
operate. If the declarant is available, then he can be called and
subjected to full examination on the matter and 1t is of far less con-
sequence whether or not the statement is admltted. The court may always
keep out such a statement on the ground that its value is outweighed by
possible prejudicial aspects.

Article 5. Statements of Mental or Physical State. 1. California

Evidence Code § 1250 provides a hearsay exceptlon for statements re-
garding declarant's present state of mind or physical state when declar-
ant's state of mind or physical state is an issue in the case or when
the statement is offered to prove or explailn acts or conduct of defend-
ant, Federal Rule 803(3) permits such statements but without specifying
the purposes for which they can be utilized. BZoth the California and

-56-



Federal provisions specifically exclude statements of memory or belief
offered to prove the facts remembered or believed.

from a practical point of view the provisions are identical in
substance., Une must recall that the ¥aderal Zules already contailn a
very broad contemporaneous utterance exception (Rule 803(1)) which,
arguably, makes 803(3)} unnecessary and thus accounts for its broad
wording. The limitations im California £ 1250 simply refer to the
relevancy of such statements and reflect a fear that the law adopted in

the famous case of ‘utual Life Ins, Co. v. Hillmon, 145 U.5. 285, 295-

300 (1392), night be applied too broadly. The question railsed by
Hillmon is whether & stateient by one person, X, "I am going to Cripple
Creek with Y,' can be utilized to show not only that X went to Cripple
Creek, but that Y did so as well. Obviously the declarant's stated
interest is relevant as to his own actions in regard thereto; but such a
statement cannot logically be used to prove the acts of another., That
Rule 803(3) was not intended to interfere with the normal rules of
relevancy of such statements 1s clear. In approving Rule 303(3) the
ilouse Committee on the Judiciary specifically cited Hillmon and noted
that the rule should not permit statements of intent to prove conduct of
someone other than declarant,

2. California Uvidence Code § 1251 permits statements of a de-
clarant's past physical or mental state only if such physical or mental
state is in 1ssue and provided declarant is unavailable as a witness at
trial. The hearsay dangers are substantlally enhanced when a declarant
describes past as opposed to present symptoms, for declarant's memory of
previous sufferings may be faulty and those to whom the statement is
made cannot observe declarant's actlons to see if they are consistent
with the stated symptoms. The counterpart federal rule, 803(4), pro-
vides an exception for past physical or mental symptoms only when made
for and pertinent to medical diagnosis or treatment.

In one aspect, the federal rule is broader than § 1251 since a
statement of an absent eyewitness made to a doctor for diapnostic
purposes could have relevance to a case desplte the fact that the de-
clarant's own physical condition was not in issue. For example, 1n a
case by X against his employer, E, for negligently controlling radio-

active materials, statements of .['s fellow employee, Y, who died of
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radiation poisoning, to Y's doctor could be of great significance. Such
evidence is held to be admissible in many jurisdictions since one is
likely to tell the truth tc the best of his ability when consulting a
physician for diagnosis or treatment of his own ailments. It would seen
appropriate, therefore;, to amend Esidence Code § 1251 to permit state-
ments of a person's past mental or physical symptoms or sensatlons made
to a doctor for purposes of dlagnosis or treatuent, even though such
physical or mental condition is not in 1ssue.

On the other hand, 7 125! is broader than the federal rule which,
unlike 5 1251, does not include a blanket exception for statements of
past wental or physical symptous or sensations when the state of mind or
the physical symptoms are in issue. Thils raises a question whether the
current provisions of 4§ 1251 should be retained. These provisions are
quite modest; they raquire the declarant to be unaveilable, and, under
§ 1252, such declarations are inadmissible if circumstances indicate the
declarations are not trustworthy.

On the surface, at least, current > 125! appears reasonable. When
a person's physical or mental condition is in issue and that person is
unavailable, the need for the evidence, if otherwise trustworthy, out-
weighs the hearsay dangers. There is; however, an underlying problem in
that “in issue" is not a precise term, In some cases, the definition
clearly applies; for example, when one sues on the basis of an inten~
tional tort, evidence of intent 1s appropriate. But rarely, if ever,
will such evidence not be in the form of an admission of a party or a
predecessor in interest of a2 party and thus adumissible on other grounds.
Consider a more complicated case. F Corporation sues D, 2 physician,
for aslander, alleging that D falsely told employees of P that processes
in P's plant seriously endangered their health, thus causing several of
them to leave their jobs. One such employee, now living abroad, re-
cently wrote a letter to a friend, stating, "I quit ay job with P solely
because after talking to D, I feared for nuy health.” Is such evidence
admissible under % 12517 Is the employee’s mental state "in issue'"?
Section 1251 specifically excludes the evidence if it is offered to
prove any fact other than state of mind, emction, or physical sensation.
If the evidence comes in solely to show that the employee feared for his

health, it could be arpgued that his mental state was in issue. DLut the
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statement would not be admissible to show publication, 1.e., that the
employee heard B's words. That would have to be proved independently.
Furthermore, and more fundamental, it is unclear if the statement could
be admitted to show why the employee quit. If one takes the position
that it is only an inference from the employee's state of mind (fear for
health) that he quit for that reason, then state of mind is not an issue
itself but only used as circumstantial evidence of another fact that is
in igsue. The official Comment to 3 1251 reads, "If the past mental or
physical state is to be used merely as circumstantial evidence of some
other fact, * * * the statement is inadmissible hearsay.”

It way be that the value of the evidence to be admitted justifies
court determination, on a case-by-case basis, of when the statute does
or dees not apply. But the uncertainty as to application raises a
serious question as to whether § 1251 should be scrapped entirely in
favor of Federal Rule 803{(4). Of course, it must be emphasized that the
Faederal Rules contailn two catchall exceptions, Zule 803(24) and Rule
804(5), that perumit the courts to admit hearsay not falling within
specified exceptions. Those provisions would seem particularly appro-
priate for admission of statecments of past state of mind or physical
condition 1n approprlate cases. Unless California provisions are
amended to include such catchall clauses, arguably the current language
of ¢ 1251 referrins to matters "in issue” should not be eliminated.

3. As mentioned above, Californla Tvidence Code § 1252, which has
ne federal counterpart, simply gives the court power to exclude hearsay
statements regarding physical or mental condition when circumstances
indicate they lack trustworthiness. Such a provision is superfluous in
light of general provisions for exclusion of evidence; however, it
emphasizes the need for caution on the part of coufts regarding the
evidence in question and arguably should not be altered or repealed.

Article 6. Statements Relating to Wills and te Claims Against

Estates. 1. California Evidence Code 5 1260 provides a hearsay excep—
tion for a statement by declarant as to whether or not he has made,
revoked, or ldentified his will. There is no federal counterpart.
Without this speclal exception, the evidence would be barred under

§ 1250 which, as previously noted, 'does not make admissible evidence of
a statement of memory or belief to prove the fact remembered or be-

lieved.” A sreat many courts, however, have found a special exception
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for statements regarding an individual’'s will. GSee cCormick, tvidence
pp. 7u2-705 {id ed., 1472). In the long rum, such an exception assilsts
in carrying out testators' intentions and thus should be retained.
dormally, there 1is little danger that a person will deliberately make a
false or misleading statement conctrning his own will. The lack of a
federal provision may be due, in part, to the fact that ordinary will
contests usually do not reach federal courts.

2. California Evidence Code 5 1261 provides an exception for a
statement of a decadent in 2 actlon agalnst his estate. The purpose is
to help balance the fact that the plaintiff can give live testimony
whereas the decedent cannot. [listorically the methed of controlling
this “"injustice” was to invokzs a ''dead wan statute which prohibited
testimony by the living party. Such a limitation was ridiculous and has
been rejected under the modern codes, but § 1261 helps to soften the
blow by permitting hearsay statements of the deceased. The section
specifically provides that the statement must have been "made upon the
personal knowledge of the declarant at a time when the matter had re-
cently been perceived by hin and when his recollection was clear.”
Furthermore, 5 12€1(b) holds such a statement to be inadmissible 1f
¢lrcumstances indicate 1t is untrustworthy.

There 1s no federal rule comparable to £ 1261. Initially, a pro-
posed Rule 304 (b){2) would have permitted any statement of an absent
declarant's recent perception not in contemplation of litigatiom,
regardless of who were the parties or the nature of the licigation. The
provision was deleted by the Fouse Committee on the Judiciary because it
pernitted too broad an exceptilion to the hearsay rule. A more limited
rule akin to § 120l apparently was never considered.

There is no question that i 126} permits admission of self-serving,
unreliable hearsay assort’ons of the most d2ngerous type. There is,
however, something to the unfairness argument when one of the parties is
deceased and the other is not. The initial decision to 1lnclude 5 1261
took these matters into consideration. The federal rules provide no
additional insight into the problem and hence do not dictate a repeal.

Article 7. Business Records. California Evidence Code Sections

1270~1272, taken together with § 250, which defines & "writing,” estab-

lish a traditional broad hearsay exception for records or absence of
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records of a business or calling, whether or not operated for profit,
The sections are in substznce identical to Federal lules 803(3) and
803(7).

Article 8., Officilal Records and ilritings, 1., Callfornia Evidence

Code & 1230 provides an exception for an official record identical to
the exception for an ordinary business record under i 1271 except that
the custodian or other qualified witness need not testify as tc the mode
and preparation of an official record as a prerequisite to admission,
whetreas such testimony is required for an ordinary business record. The
federal counterpart to 7 1250, Rule 803(3), appears aore restrictive.

It permits records "setting forti (A) the activities of the office or
agency, or (B) matters observed pursuant to duty imposed by law as to
which matters there was duty to report, excluding, however, 1in criminal
cases matters observaed by police officers and other law enforcement
personnel, or (C) in civil actions and proceedings and against the
Government In criminal cases, factual findings resulting from an inves-
tigation made pursuant to authority granted by law.’

The state rule, despite its more general terms secems clearly to
cover all matters covered by parts (A) and (B) of the federal rule. The
caveat in part (B) of the federal rule regarding police officers and
other law enforcement officilals creates an ambigulty when read in con-
nection with .ule 803(6) dealing with ordinary business records., The
latter does not contain a similar caveat and would clearly seem to
permit reports by such officers of their own observations. Yet some
doubt must be cast on the scope of 803(6), since the Louse of Represent-
atives engaged in an elaborate discussion of the evils of utilizing
police reports against an accused when voting to insert the caveat in
Rule 803(8). Since the justification for treating police reports dif-
ferently from other business records is weak, the current language in
¢ 1280 is preferable to that of the federal rule and avoids creating an
ambiguity in respect to 7 1271.

Section 1230 does not specifically mention official investigations
as does part {C) of Federal Rule 803(d). If a strict analysis is
observed, the record of an investigation could not be Introduced under
the state rule if the decision relied in any way on testimony or infor-

mation obtained from persons who did not have an official obligation
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routinely to report their observations. Sectilon 1280{c) merely states
that 'the sources of information and method and time of preparation [of
tire official record] nust be . . . such as to indicate its trustworthi-
ness.” DBut the official Comments to % 1230 seem to require that the
sources have the same duty to report as is required under § 1271,
Furthermore, sectlons 1282 and 1283, discussed below, Indicate that
findings of fact by government investigators say not automatically be
excepted from the hearsay rule, regardless of the sources of Infor-
mation, It would seem useful, therefore, to clear up any uncertainty by
adding a clause which provides for the introduction of factual findings
of official investigations whenever the circusstances indicate that the
findings are trustworthy, regardless of whether all persons who gave
testimony during the course of such an Investlgation had a routine duty
to report theilr ohservations. lHoreover, there 1s no reason automa-
tically to prohibit the use of such findings against the accused in
criminal cases as is done under the federal provision, Courts can be
expected to scrutinize the record in such situations to ensure that the
accused Is not unfairly prejudiced by admission of such evidence,

2. Sections 1281, regarding records of vital statistics, and 1284,
pertaining to statements of the absence of a public record, are the same
in substance, as Federal Rules 803(%) and 803(10). Sectlons 1282 and
1283, however, which govern findings by federal officials that a person
is alive or dead or that he is offically uissing, or captured by a
nostile force, or interned in a foreign country, have no federal counter-
parts other than Rule B03(8)(C) regarding the results of official
lavestigations. There is no special reason for altering these sections
except that they would automatically be included in a more general
clause accepting the factual findings of official investigations.

Article 9. Foruwer Testimony. California Evidence Code 5§ 1290-

1292 provide a hearsay exception for certain testimony given in priorxr
proceedings, Federal Rule 804(») (1) deals with the same subject matter,
but is much simpler in form. There are several significant substantive
differences between the California and federal provisons as follows:

1. vidence Code § 1290 defines former testimony to include formal
testimony under oath in agency adjudications and arbitration proceedings
as well as 1n court cases and depositions. Federal Hule 804(b){i) does
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not specifically include agency hearings and arbitration proceedings.
There seems 1littls reason not to include 211 former testimony, formally
xlven, regardless of the anature of the proceediags, provided other
safeguards are met, Therefore, 5 1290 should be left as is,

2. Tection 1291{a)(l) proviles a hearsay exce; tion for former
testimony against a person who offered the testimony in the prior pro-
ceeding or against that perscm's successor 1n interest. #o other safe-
guard is required. Federal i#ule 804(b) (1)} does not except any former
testimony unles~ the person against whom it is offered or a predecessor
in interest "had an opportunity and similar motive to develop the testi-
mony by direct, cross, or redirect examination.  The federal rule is
preferable., A person who offers testimony in a prior case way have had
entirely different motives than when faced with that evidence at a later
time, The use of such evidence against a successor in interest who was
not present when the testimony was taken seems particularly inappropri-
ate without such a safeguard.

It should be noted that whenever former testimony of any other type
is offered In California, the person against whom 1t was cffered, wheth-
er or not a party to the original proceeding, is protected by a rule re~
quiring that the person himself or some party te the original proceeding
has had appropriate opportunity and motive and interest to cross-examine
the declarant similar to the current wotive and interest of the persomn
against whom the evidence is sought to be Introduced. See California
Evidence Code 5§ 1291(a){2), 1292(a}(3).

Section 1291(a}(1l) should be amended accordingly.

3. osection 1292 admits former testimony (assuming other conditions
are met) against persons who were neither parties not successors in
interest of parties in the initial proceeding when declarant's testimony
was taken. TFederal Rele 834 (h) (1) ic con®ined to persons who were
partles to the first proceeding or their successors in Interest. The
House Committee on the Judiciary eliminated broader lauguage akin to
that in § 1292.

As the leading writers on the subject have noted, see rlcCormick,
Lwidence § 261 (2d ed. 1972}, the federal-type limitations on former
testimony are absurd in light of far more liberal rules permitting

exceptions for other types of hearsay with far fewer safeguards. The
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erucial factowr should not be whethar a pereon was "“in privity'” with a
party to a. former proceeding, but whether the persom againet whom the
testimony is now sought to be used is protected by the fact that at the
time the testimony was glven there was adequate opportunity and proper
mative and interest for full examination of the declarant.

Since § 1292 contains the proper safeguards, it would be improper
to alter § 1292 to exclude testimony even against persons who were
neither parties nor successors to partles te the initial proceedings.

4, Section 1292, which permits former testimony against those not
parties to the initial proceeding, limits use of such testimony to civil
cagses, BSee § 1292(a)(2). This appears incomsistent with 5§ 1291(a) (1)
which permits former testimony introduced by a current party's pred-
ecessor in interest to come in against the current party in criminal as
well as in civil proceedings. For this purpose, no logical distinction
can be wmade between persons who were not present at the time the testi-
mony was taken, Being a ‘'successor-in-interest" provides no specilal
security from unfairness, The matter is particularly grievous in Cali-
fornia because, as already noted, § 1291(a)(l) does not have the usually
required safezuards of adequate examination.

Federal Rule 804(b){(l), which allows former testimony only againat
parties to the original proceedings and thelr successors, limits use
agalnst successors to civil actions.

The question whether criminal actions should or should not be
included is a difficult one. The ipability of a criminal defendant ever
to confrent a witness whose testimony, given in a former proceeding to
which defendant was not a party, is a serious detriment. On the other
hand, one might want to grant the exception for application only in
those cases in which the nature of the examination provided full and
adequate protection of defendant'é rights and where justice would not be
served by exclusion. On balance, the exception statutes probably should
not prohibit use of former testimony in criminal proceedings.

It is important to note that no matter how the fssue of use iIn
criminal cases is resolved, §§ 1291(a){1) and 1292(a)(2) should be
harmonized, and § 1291(a){1) should be amended to require appropriate
safeguards.

Article 10. Judgments. 1. California Evidence Code ¢ 1300 excepts

from the hearsay rule a final judgment adjudging a person gullty of a
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crime punishable as a felony to prove any fact essential to the judg~
ment. However, the ex ception is confined to civil actions. Federal
Rule B03(22) is similar with the following differences:

(1) Section 1300 refers to a crime punishable as a felony, whereas
Rule 303{22} refers to a crime punishable by death o~ imprisonment in
excess of one year. The federal rule, which conforms to California's
definition of a felony, is prefesrable., A crime committed 1n another
jurisdiction may be deemed a “felony” even though it 1s not regarded as
serious and the authorized punishment is far less than what would qual-
1fy as a felony in California. This problem is not unique to this
section. Perhaps it could be solved by defining “"falony,' when com-
mitted elsewhere, as a crime that could be a felony in California.

(2) Federal Rule 803(22) is not confined to civll cases as is
§ 1300, The federal rule excludes use by the prosecution of convictions
agalnst persons other than the accused. Otherwise, however, convictions
can be admitted in criminal cases. The federal rule, with its limi-
tation regarding use by the prosecution of convictions against third
persons, is preferable. First it may be important for a criminal de-
fendant to be able to utilize the exception, for example, to show that
another person lhias been convicted of the crime for which he is being
tried. Second, there is no reason that the prosecutor should not be
permitted to use defendant's own prior conviction. Defendant had
representation and the strongest of motives to obtain an acquittal. And
the standard of convictlon, beyond a2 reasonable doubt, adds reliability
to the judgment. [It must be remembered that such a rule does not
permit introduction of every prior conviction of every defendant. Only
in a relatively rare situation when a fact that must have been decided
in a prior case is relevant to the present action, can such a conviction
be admitted, and only then when the value of the evidence outweighs its
obvious prejudicial nature.])

Evidence Code § 1300 should be amended to conform to Federal Rule
803(22).

2. California Evidence Code §3 1301 and 1302 have nc federal
counterparts. They provide that certain judgments in civil cases may be
introduced to prove certain facts essential to those judgments. Ba-

sically the cases involve actions for indemnity or warranty for the



aount of a judguent, and actions based on vicarilous liability when in a
prior suit the primary tortfeasor has been held liahle.

The policy behind these sections are strongly related to principles
of collateral esteppel. Unfortunately, there are substantial hearsay
dangers that ralse serious gquestions about the wisdom of 3§ 1301 and
1302, For example, suppose a plaintiff sues and obtains a large judg-
ment against a servant, who is insolvent. Plaintiff in a subsequent
sult against the servant’s employer may introduce the judgment obtained
against the servant to prove the latter's liability. Yet the servant
may have had little wotive and no money with which to put up a defense,
Indeed, even a judgment by default would be admissible under the sec-
tion,

Under § 1300 regarding criminal convictions, oanly felony convie-
tions are admissible. By way of contrast §% 1301 and 1302 provide no
similar guarantee as to the importance of the first action, Moreover,
the reasonable doubt standard is inapplicable in ciwvill cases, so the
decision in the first suilt may have been a close one. In states such as
California, as many as three of the twelve jurors could even have voted
for the losing party.

Ferhaps if §% 1301 and 1302 are to be retained, clauses should be
added permitting the opposing party to introduce evidence that the
decision was not unanimous.

It is important to note that any analysis of £ 1302 must take into
consideration the case of Markley v. Beagle, 66 Cal.2d 951, 429 P.2d
123, 59 Cal. Rptr. 309 (1967), already discussed in connection with
Evidence Code §§ 1224-1227. That declsion Interpreted 3 1224 not to

apply to cases of vicarious liability in ewployer-employee situations.
The court took the position that the new evidence code sections were
designed only to carry forth the law as it had previously existed under
what had been former Section 1851 of Code of Civil Prncedﬁre. Since

$ 1302 also derives from former Section 1851 (see Comment to o 1302),
its application is in doubt in any case in which an employee 1s sued on
the basis of acts of an employee and a judgment against the employee is
sought to be introduced. At the very least 5 1302 should be rewritten
to clarify the law. If § 1302 is to be retained, there seems little

reason not to apply the section to the employer-employee situatiom.
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Article 11. Family listory. 1. Californila tvidence Code 3§ 1310

and 1311 provide a hearsay 2xccption for certain statements concerning a
person's family history. The sections are nearly identical to Federal
Rule 804(b)(4) with one exccption. Under the federal rule a statement
by one perscn regarding the family listory of another is admissible 1f
the declarant is related to the person whese history is invelved or was
so intimately associated with the latter’s family as to be likely to
have accurate information concerning the matter declared. Section
1311¢a) (2) (1) z2nd (ii) -rewvid> zn sdditionzl raquirement, when the
declarant is not related to the person whose history is involved. 1In
that case the declarant's inforwation must have been received from that
other person or from someone related to him or be based upon repute in
that other person's family,

This additional requirement seems unwarranted and unnecessary. It
will often be difficult, if not impossible, to show the source of an
absent declarant's information. Yet, when it can be proved that a close
relationship existed betwaen declarant and the family of the person
wnose history is involved, it can often be fairly assumed that defendant
had access to accurate information.

It should also be noted that § 1311(b), for which there is no fed-
eral counterpart, highlights the power of the court to exclude unreli-
able ewvidence by providing that statements of family history are inad-
missible if made under circumstances indicating & lack of trustworthi-
ness, Given this safeguard, ; 1311(2)}(2)(1) and (ii) should be repealed.

2. Californla Evidence Code 53 1312-1316 provide hearsay excep-
tions for family history for entries in family and church records,
reputations in the famlly or community, and for marriage, baptismal and
similar certificates. Federal Rules 803{11}, (12), {13}, and (19)
provide nearly idenric~l excrrtiots. There is, however, one wording
difference that affects these sections as well as those involving state-
ments of family history. The federal rules consistently add the word
adoption" to the list of matters included in family history, whereas the
California provisions do not. The difference is probably unimportant

' However,

since both federal and state provisions include “ancestry.'
the matter is clouded by a concluding clause in California 5§ 1312 and

1313 allowing evidence of another ‘similar fact of the family history of
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a mewber of the fainily by blood or warriage.” (Erphasis added.) The

other sections, e.g., 6§ 1310, 1311, 1315, and 1316, refer only to

another “similar fact of family history.” Elimination of the words “'by
blood or marriage  at the end of §j 1312 and 1313 would seem wise.

Another winor difference is that Federal Rule §03(19) permits
commmity reputation to be admitted concerning a person's ‘'birth, adop-
tion, marriage, divorce, death, legitimacy, relationship by blood,
adoption, or marriage, ancestry, or other similar fact,” whereas its
California counterpart, i 1314, permits such evidence only regarding a
person's ‘'date or fact of birth, marriage, divorce, or death.” The
federal rule seems preferable. 1f community reputation, although ad-
mittedly a weak source of information, is available to help prove a key
question of ancestry, and the circumstances are such as to indicate its
reliability, it should be received into evidence.

Article l2. Reputation Concerning Community ilistory, Property
Interests, and Character. California Evidence Code §§ 1320-1324 provide

hearsay exceptlons for reputation concerning facts of public notoriety
and of a person's character. Federal Rules B03(20) and (21) cover much
of the same ground, There is no federal counterpart to California
§ 1321 permitting evidence of reputation concerning publle interest in
property in the community. HNor is there a federal provision akin to § 1323
providing an exception for a statement of an absent declarant, who had
sufficient knowledge of the facts, regarding the boundary of land. The
latter seems questionable since there is no speclal guarantee that such
a flat hearsay declaration is trustworthy. dowever, such an exception
apparently has long been a part of the Californla law of evidence {(see
Comment to £ 1323), and the section itself requires exclusion of the
statement if it appears untrustworfhy.

Article 13. Dispositive Instruments and Ancient Writings. Cali-
fornia ividence Code §§ 1330, 1331, and 1600 deal with exceptions for

dispositive Instruments and ancient writings. Thelr federal counter-
parts are Federal Bules 803(14), (15), and (16). There is only one
major difference. Federal Rule 303(16) defines an “ancient" document as
one more than 20 years old. Section 1331 defines such a document as one
more than 30 years old and adds the requirement that the statement
sought to be iﬁtroduced must generally have been acted upon as true by

persons having an interest,



Although one could debate whether twenty or thirty years is more
appropriate, there seems little reason to alter j 1331 in that respect.
The additional requirement of the state provision is a valuable safe-
guard and should be retained.

Article 14. Commercial, Sclentific, and Similar Publications.
California iwvidence Code %% 1340 and 1341 deal with commercial and
scientific publications as do Federal Rules 803(17) and (18). As al-

-

ready noted in the discussion of % 721{b) regarding cross—examination of
experts, Califormia { 1341 is far more restrictive than 1s Federal Rule
303(13) regarding admission of learned publications., Indeed § 1341 only
pernits use of books to prove facts of general notoriety and interest.
By way of contrast, the federal rule provides a hearsay exception for
any statement in any book, periodical or pamphlet established as reli-
able by expert testimony or judicial notice, 1f called to the attention
of an expert witness during cross-examination or relied upon by him
during direct examination,

Obviously there would be substantial danger of admitting untrust-
worthy evidence if any statement in a document purporting to be reliable
were to be admissible in spite of the hearsay rule. On the other hand,
the use of gsuch statements, when the general reliability of their source
is established, iIs justified at least when, as required by the federal
rule, the statements are called to the attention of an expert who is
testifying in the case.

Such evidence is valuable in situations where the amount in con-
troversy is limited or where one party has limited assets and 1is hard
pressed to obtain a battery of experts to match those of his opponent.
It would seem appropriate therefore to amend § 1341 to adopt a provision
akin to Federal Rule 803{13). In doing so, California should also adopt
the sentence in 803(18) providing that admissible statements from books
and other documents shall be read to the trier of fact but shall not be
received as exhibits. This keeps the jury from giving undue weight to
such statements during the course of its deliberations. For a detailed
discussion of the pros and cons of various hearsay exceptions for sci-
entific and literary works, see ileCormick, IEvidence : 321 (2d ed. 1972).

Additlonal Exceptions in rederal Rules Jot Contained in the Cali-

fornia Lvidence Code. 1. Federal Hule 803(23) provides a hearsay excep—

tion for any judgment to prove facts relating to “personal, family, or
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general history, or boundaries, essential to the judgment if the same
would be provable by evidence of reputation.” The argument in favor of
such an exception is that a judgment is as good as reputation. However,
there is considerable doub: as to the evidentiary value of a judgment in
a civil casge, particularly bascd upon defendant's defiult. Even if
litigated, the level of the burden of proof in civil cases (plus the
non~uynanimous verdict, where permitted) does not give strong guarantees
of reliability particularly because there is no assurance that the case
was tried or defcaded with vigss,

On the whole it would not seem wise for California to adopt a rule
akin to Federal Rule 803(23).

2. Federal Rules 303(24) and 304(b)(5) provide special omnibus
exceptions for statements not covered by one of the specific hearsay
exceptions but having equivalent circumstantial guarantees of trust-
worthiness, ' if admission 1is in the interest of justice and "the state-
ment is more probative on the polnt for which it is offered than any
other evidence which the proponent can procure through reascmable
efforts.”

Lawyers have long recognized the arbitrary nature of the hearsay
exceptions. From time to time suggestions have been made toc do away
with the hearsay rule entirely and to leave the admissibility of hearsay
to the discretion of the court. Vederal Rules 803(24) and 804(b)(5)
provide a step in that direction. These rules are subject toc challenge
on twvo grounds. First, they give the court considerable power to admit
untrustwvorthy evidence. For exampla, some Californla hearsay exceptions
have no circumstantial guarantees of trustworthiness. See, for example,
the prior discussion of § 1224. Adoption of provisions like Federal
Rules 803(24) and 804(b)(5) would, at least theoretically, permit the
court to admit any hro2ve2r ctatenent eince any stotement has “equivalent
circumstantial guarantees of trustworthiness" as one admitted under
§ 1224. Second, because the standards of admisslon under these federal
rules are s¢ uﬁcertain, attﬁrneys will not be able to plan cases ade-
quately. For example, a lawyer's entire stategy may depend on whether a
crucial hearsay declaration will or will not be received. Indeed some
cases which heretofore would not have been filled would be brought with

the hope that the only evidence, statements of a deceased witness
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clearly inadrissible under prior evidence law, would now be received,
This drawback of uncertainty has been considered and dealt with in Rules
803(24) and 804(b){(5), which provide that the rules cannot be invoked
unless the proponent informed the adverse party of his intention to do
so sufficiently in advance of trial to permit the adverse party to meet
the evidence. This does not completely solve the problem, however.
Informing the opposing side is, of course, important. But even when all
persons interested are informed, they still want, and may need to know
whether the courc will admit the evidence, Thus what is needed 18 a
provision for a pre~trial decision as to whether the standards of the
hearsay exception have been met,

On balance 1t would seem desirable to add to the California code a
provision permitting introduction of hearsay evidence not falling
within a specific exception, but only if the court, on motion of the
proponent before trial, determines that the evidence is vital to the
case and has sufficlent guarantees of trustworthiness to juatify its
admission. TFallure of the proponent to wmove the matter in time to
permit the opposing party to meet the evidence should be a ground for
refusal to grant relief.

As was noted at the outset of the hearsay material, the California
scheme does not prohibit court-made hearsay exceptions in addition to
those created by statute. liowever, although a court might feel impelled
to admit reliable hearsay on a case by case basis, the court would often
be extremely reluctant to establish an entire new exception just to
permit admission of an item of evidence in a case before it. Therefore,

a new provision, as suggested above, would seem useful and appropriate.

DIVISION 11. WRITINGS

Chapter 1. Authentication and Proof of Vritings
1. California Evidence Code §5 1400-1402 and 5§ 1410~142]1 are the

genaral provisions that establish a requirement of authentication and

set forth the means by which authentication can be accomplished. The
federal counterpart fs Rule §01.

(1) One interesting difference 1s the fact that Federal Rule 901
refers to all items sought to be introduced into evidence whereas the

California provisions apply only to "writings'' which are defined in
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Evideace Coda ¥ 250 as any recowded mathod of cemmupication or repre-
sentatlon. The matter Is probhably of no consequence. Any real evidence
which is not within the definition of a "writing' would nevertheless not
be admittad without sufficlent authentication, for otherwise it would be
irrelevant,

(2) A second difference is that Federal Zule 901 has no provision
akin to § 1402 which deals with altered writings, requiring the pro-
ponent to explain the alteration before the writing can be admitted.
Again the difference 1s trivial, although conceivably In a few cases,
writings will be held inadmissible in Califorunila whereas they would have
been admitted in federal courts. If a writing is otherwise authen-
ticated, an apparent alteration would seem more appropriately to g0 to
the welght of evidence, not to adunissibility.

{3) PFederal Rule 901(b)}(1) through (b)}(10) gzives a series of non-
exclusive jllustrations of how authentication can be accomplished.
California Evidence Code 5% 1410-1421 provide a very similar, non-
exclusive ligt. The faderal rule specifically deals with voice ldenti-
fication, telephone conversations, and evidence regarding a process or
system, whereas the state provisions do not mentlon these matters.

Since these provisions merely involve a common-sense approach, and are
non-exclusive, there seens little reason for their adoption in the
California code.

{4) TFederal Rule 901(b)(&) does provide for authentication of a
document over 20 years old by showing its age and that its condition and
locatlon are consistent with authenticity. There 1s no comparable
California statute. It 1s questionable if the showing suitable for the
federal rule would satisfy California authentication requirements in the
absence of a specific provision, although clearly it would not take much
additional evidenra to do ro. There seems little reason to add a new
section to the Californla code., Age alone seems a weak and unsatis-
factory basis for authenticity; the matter can be left to the California
courts for an item by item determination on all the information avail-
able.

2. California Fvidence Code §§ 1450-~1454 deal with certain pre-
sunptions of authenticity that derive from official and offically ack-
nowledged writings. Federal Rule 902{1)-{4), (3S), (10) appears to cover
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identical ground. dowever, Federal .ule 02, unlike the California
code, also covers publications issued by public authority, newspapers
and periodicals, commercial paper, and trade inscriptions. The latter
avoids ridiculous cases such as Keegan v. Green Giant Co., 150 ile. 283,
110 A.2d 599 (1954), in which the label on a can of peas was held unac-

ceptable tc authenticate the peas as a product of the compnay whose name

appeared on the label.

The fallure of California to have provisions for self-authentication
of such items is unimportant so long as the courts are willing to make
sensible decisions based upon circumstantial evidence., Hven 1f it would
otherwise be desirable, it would be impossible to foresee and forge a
statute for every particular type of item that might give rise to technieal

problems of authentication.

Chapter 2, Secondary Evidence of Uritings
Article 1. Best Evidence Rule. Both California {Evidence Code
5 1500) and federal courts (Rule 1002) have a so-called "best evidence"

rule. There are, however, several substantial differences.

1. Saction 1500 holds that ''the writing itself" is normally the
only thing admissible to prove its contents. vut the section does not
define “"the writing itself,” nor is a definition to be found in Division
2 of the Evidence Code which 1s confined to the definition of specific
terms. By way of contrast, Federal Rule 1001 defines an "original’ as
any writing or recording ‘or any counterpart intended to have the same

" A computer printout sheet

effect by a person executing or issuing it.
giving stored data is specifically defined as an “origimal.” In Cali-
fornia a problem arises in a situation where a person prepares two
coples of a contract, one of which signs and the other of which is
signeﬁ by the other party to the agreement. At trial the plaintiff who
seeks to establish the existence of a contract attempts to introduce the
document which bears only his signature. Is that the "writing itself"”
or must he introduce the document bearing the signature of the defend-
ant? The federal rule leaves no awbilguity. The proffered document
qualifies as an original. Arguably the California code should be
amended to define “writing itself" consistent with an “original" as
defined in Federal iule 1001(3)}. {However, see the discussion in 2.,
immediately below.)
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2. Federal Pule 1001(4) defines as a "duplicate  a counterpart of
the original 'produced by the same impression as the original, or from
the saue matrix, or by means of photography * * # or by ®* * * re-recording,
or by chemical reproduction, or by other egquivalent techniques which
accurately reproduces the original.” Federal Rule 1003 then provides
that a duplicate is admissible just as is an original unless there is a
guestion of the authenticity of the original or when circumstances whow
admission of the duplicate to be unjust.

California has no comparable provision. If it did it would obviate
a need for further definition of "the writing itself” as discussed
above, Furthermore, such a rule would recognlze the realities of to-
day's world where record-keeping has advanced substantially over times
when a shopkeeper neatly filed away each original invoice, There seems
little doubt that California should adopt a provision encompassing the
provisions of Federal Rule 1003, {It should be noted, as discussed
below, §§ 1550 and 1551 of the Califorala code do go part way In admit-
ting certain photocopies as if they were originals. However, these
sections are limited in scope.)

3. TFederal %Rules i004~1007 govern the admissibility of evidence
other than an original or duplicate to prove the contents of a writinp.
The comparable California provisions are contained in §§ 1501-1510.
There are & number of important difference,

(1) <California follows the so-called "second best" evidence rule,
while the federal courts do not. Thus in federal courts if no original
can be found after diligent éearch, any evidence of the contents of the
document is admissible, even though a duplicate or other copy exists.
In California, however, under § 1505, testimony as to the contents of a
writing is not admissible, even 1f the original cannot be found, if the
proponent has a copy of the original. The idea 1s that a copy of a
writing is likely to be more reliable than testimony as to the contents.
The failure to distinguish among various copies (e.g., a recent photo-
copy is more reliasble than an older one done in longhand) tends to
weaken the argument.

When inltially deciding upon which rule teo follow, the legilslature
must have considered the deep split of authority on the matter. See
generally ilcCormick, Zvidence § 241 {(2d ed. 1972). Therefore, there is
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no special reason now to alter the initial decision, although the de-
talls as to its operation should be reviewed if California adopts a
provision lilke Federal Tule 1043, as suggested above,

(2) California § 1510, for which there 1s no federal counterpart,
permits a copy of a writing to be introduced into evidence 1f the
writing itself has been produced at the hearing and made available for
inspection by the other party. The provision 1s sengible. If the
original is physically present, 1t can be compared with the copy to
assure that they are identical. However, the original can then be
returned to the custodian's files; it need not be tied up during the
court proceedings.

{3) Federal Dule 1007 provides that secondary evidence of the
contents of a writing, recording, or photograph can be introduced,
without concern for the best evidence rule, if the testimony is that of
the party against whom the evidence is to be offered, or if such party
made a written admission of such contents. This provision 1s sensible.
The dangers protected agalnst by the best evidence rule are inapplicable
to conscious admissions by an opposing party on the stand or in writing
before trial. The watter 1s not of great significance; nevertheless
California should consider adopting a similar provision.

Article 2., OQfficial Writings and Recorded Writings. California
Evidence Code 5% 1530-1532 deal with copies of recorded documents and of

documents in custody of a public entity. The sections appear to inter~
twine problems of authenticatlon and best evidence. To the extent that
- the best evidence rule 1is involved, 3§ 1330-1531 seem to cover the same
ground as 1s contained in :§ 1506 and 1507. The comment to § 1530
ackﬁowledges that 1t deals not oanly with authentication and best evi-
dence, but also overcomes hearsay problems by permitting introduction of
a writing based upon a certification of a custodian that the copy is
correct copy of the original.

Although there is nothing wrong with a simple set of sections
covering all aspects of admissibility of public documents, the placement
of 5% 1530-1532 in the Evidence Code is extremely awkward. Instead of
their current location as Article 2 of Chapter 2, which sandwiches them
between Articles ]} and 3, dealing solely with the best evidence rule,

the sections should constitute a special chapter of thelr ocwn, with a
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suicable title designed to show just what the sections are designed to
do. Overlapping, and hence counfusing, provisions regarding authenticity
should be eliminaced.

Article 3. Photographic Copies. California iwvidence Code § 1550

provides an exception to the best evidence rule for photocopies or
photoreproductions of any document, if the copy was made and kept in the
ordinary course of business. Section 1551 provides a similar exception
for any photocopy or photoreproduction of a document, since lost or
destroyed, if the person in charge of making the copy, at the time it
was made, attached to it a certificate that it is a correct copy of the
original,

The provisions are a step in the right direction. They do not po
as far as Federal Rule 1003, however, which would admit these documents,
and all others like them, as ‘“duplicates," even though the original is
available and not produced. As noted previously, it would be highly
desirable for California to adopt “ule 1003 in which case it might wish
to conslder eliwmination of 3§ 1550 and 1551 as unnecessary.

Article 4. Production of Business llecords. California Evidence

Code §% 1560~1566 provide a detailed procedure whereby a party can
subpeoena copies of business records to be deposited In court in a sealed
envelope, accompanied by an affidavit of the custodian. The documents
can then be offered into evidence on the basis of the affidavit and will
not be barred either by rules regarding authentication or best evidence.
Of course the affidavit wust aver that the affiant is the custodian,
that the copy is a true copy, and that the original records were pre-
pared in the ordinary course of business at or near the time of the
events recorded.

There 1s no comparable federal procedure. The provisions do have a
nocble purpose; they permit introduction of records over which there is
no dispute, without the necessity of requiring the custodian to attend
and bring the original records with him. There is certainly no reason
to eliminate the provisions, which make sense, merely because the fed-
eral rules do not have a comparable set of provisions, The California
rules are cumbersome, however. For example, it is not clear 1f the
party who demands the records is entitled to see them prior to the trial

or hearing when they are to be introduced. A party can be In difficulty
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if a key document, upon which he was counting heavily, has not been
sent. Any defects in the operation of the procedure should, of course,

be eliminated.

Chapter 3. Official Writings Affecting Property
California Evidence Code §§ 1600-1605 deal with copies of recorded

documents affecting property interests. They not only overcome best
evidence problems, but problems of hearsay and authentication as well.
These sectlons are consistent with and overlap the more general sections
governing admissibility of publicly recorded documents. In most cases
the same matters are covered by federal provisions scattered throughout
the rules, For example, i 1600, the baslc provislon, reads very much
like Federal Rule 803(14). There is no reason to repeal or alter the
California provisions. However, their placement in the code should be
reconsidered to ensure that attorneys understand just what the pro~

visions are designed to do.
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