
#77 .200 2/3/76 

Memorandum 76-17 

Subject: Study 77.200 - Nonprofit Corporations (Dissolution--Distribution 
of Assets) 

Attached to this memorandum is s redrafted version of the portion of the 

nonprofit corporation Id\ol rel~ting to distribution of assets IOn dissolution. 

The ne'" draft incorporates Commission decisions made at the January, 1976, 

meeting, and indicates those Gections '"hich were tentattvely appreved. We 

hope to approve the rerr.a ining sections at this meeting. The staff notes the 

following points about the new draft: 

§ 5214. Incorporation of suboroinate b~dy 

This section continues existing law that provides a special ~le fer dis-

tribution of assets ef a subordinate body en dissolution. We plan to cempile 

this provision along with other specisl provisions relating te subordicate 

bedies in one place near the frent of the nsnprofit cerperation ldw. 

§ 5520. Attorney General supervision of trust pr02erty 

Althou~h this section does net strictly relate to dis~os1ti.n of Bssets 

~n dissolution, it is an important prevision relating to supervisien of chari-

table assets by the AttorBey General, which the Commission should be aware of. 

Also attached for the Commission's information as Exhibit I (pink) is the 

Uniform Supervision of Trustees for Charitable Purposes Act. 

~ 7011. Notice to Attorney General 

The Commission requested that the staff give consideration to penalties 

for the failure of the directors to notify the Atterney General of a dissolu-

tion. The staff believes that this should be done when the duties, standards 

of cdre,and liabilities of directors generally are discussed. However, if 
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a distribution of a ssets is made ,,-i thout prior notice to the Attorney General, 

any amount improperly distributed should be recoverdble from the members in 

the same Jllij nner a s distributions made \.'1 thout prior payment or provision for 

corporate debts and liabilities. The staff has revised Section 7037 (recovery 

of improper distribution to members) accordingly. 

§ 7032. Distribution among members or in accordance with articles or bylaws 

The COII'.mission requested the staff to give consideration to whether the 

bylaws should be permitted to specify distribution of assets to persons other 

than members. Present law permits only the articles to specify such distribu-

tion. The staff can see no obstacle to extending this to the bylaws as well: 

other membership rights and obligations are included in the bylaws, and a bylaw 

adopted by the directors can be amended by the members. Other jurisdictions 

permit this to be done in the bylaws. The ALI-ABA Model Nonpr~fit Corporation 

Act (§ 46( d)} provides: 

Other assets, if any, shall be distributed in accordance with 
the provisions of the articles of incorporation or the bylaws to the 
extent that the articles of incorporation or bylaws determine the 
distributive rights of members, or any class or classes of members, 
or provide for distribution to others. 

§ 7034. Disposition of assets held on trust or by charitable corperation 

The COII'.mission directed the staff to develop language for this section 

to the effect that assets held by charitable corporations or on trust should 

be distributed in accordance with the purposes for ',rhieh the assets were 

received. Other jurisdictions that hove confronted this drafting problem have 

responded with the provisions excerpted below: 

New York, Not-for-Profit Corporation law § lOO5(a}(3)(A) 

Assets received and held by the corporation for a purpose specified 
as [charitable J or which are legally required to be used for d particular 
purpose shall be distributed to one or more domestic or foreign eorporu
tions or other organizations engaged in activities substantially similar 
to those of the dissolved corporation. 
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Ohio, Revised Statutes § 1702.49(2) 

In the case of a charitable corporation: 

(a) assets held by it in trust for specified purposes sr~ll be 
applied so far as is feasible in ~ccordance -,lith the terms of the 
trust; 

(b) the remaining assets not held in trust shall be applied s~ 
cfaras is feasible towards car!"yinc; o'~t the purposes stated in its 
articles; 

(c) in the event and to thq extent that, in the judgment of the 
trustees, it is not feasible to apply the assets as pr~vided (above, 
the assets are applied b order of the court in dn action to weich 
the Attorney General is a party]. 

ALI.ABA, Model Nonpr~fit Corporation Act § 46(c) 

Assets received and held by the corporation subject to limitations 
permitting their use only for charitable [purposes) shall be transferred 
or conveyed to one or more domestic or foreign corporations, societies 
or organizations eng3~ed in activities substantially similar t. those 
of the dissolving corporation. 

Oleck, PrOposed Uniform Nonprofit Orgenizations Act § 86(e) 

In the c~se of any corporation having property or funds legally 
required to be used for particul~r or charitable purposes, the Ceurt 
upon 20 dJYs' person]l notice to the Attorney General and ftur weeks' 
notice t~ the members, creditors, and contribut~rs to the funds ef the 
corporation by [publication], may muke an ~rder that such property or 
its proceeds shall be transferred t~ such other co~rati.n ~r dsseci
etion as shall be specified, to be administered or used in such manner 
as in the judgment of the Court will best a ccomplish the general pur
poses for ·"hieh the corporation so dissolved was organized or f8r "hleh 
the property or funds are legally required t~ be used, without regJrd 
to dnd free from clny express or implied restriction, limitati~n, or 
direction imposed upon such corporation. 

Following the model of these provisions, the staff has written int~ Section 

1034 the standard ef disp~sition "in conformity with the purposes of the 

trust or the charitable purposes for which the nonp~fit corporation was 

trganized. " 

The Commission also asked the staff to consider the imposition ~f a time 

limit for making a petition for court disposition of charitable assets. The 
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staff su,;gests only th,t court disposition be 5vailable at any time up to the 

actuel distribution by the boc:rcl. This w·ill all01{ the Actorney General and 

interested parties adequate time during the -.lindin,; up 01' affairs dod settle-

ment of corporate li-Jbilities to make the petition and yet protect the security 

of the transfer once it has been made. This rule in effect m3kes the bOdrd of 

directors the proper body for applying the cy pres or other trust stdndard to 

the charitdble assets, absent d petition for court supervision. "'here the 

Attorney General hBs not been given notice, and the distributinn is made ,,'ithout 

a petition, the Attorney General may seek to recover distributions to members 

pursuant to Section 7037. Hhether the-\ttorney General may also seek to invali-

date a transfer made by the board to persons other than members pursuant to 

Corporations Code Section 9505 dnd the Uniform Supervision of Trustees for 

Charitable Purposes Act (Govt. Code §§ 12580-12597), is a question that is left 

open by the staff draft; the st~ff believes that this is a w.atter more appropri-

ately determined by the court on a case-by-case basis, applying equitable 

principles. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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~m:BIT T 

AR'fCLE 7 

Unlfonn Supcni.ion of Trull""" fur CilaritaMe PUrpooI:I Act 

!Added by S1&1> 19S9 ~h 12S8 § 2, .;ro.c't\ve June lO, 1959.1 

Pano.er ArIido 1. <=lilting of it 125Ef}..125%. _ added by SGts 1955 ch !S20 f 1 and 
fII'OIOlocI bf Stat> 19'9 cl1 .238 § 1, oIiec\iv< JUlie 30, 1959. 

f 12SIIO. CiU.doo of art,dt 
§ 12581. Corporati"m; and ttllt.tws to whicll article applicable 
f 12582. '''l'rustee'' 
f I2S82.1. "ChuilliMe ~!lItion" ,. 
f 1:UI3, Oovemmenla! entitil!il, corporations, orpniiatWns and penona to whi<:h 

uticlo, inapplicable 
• 12' .... · EAlbtiahment and maioteDlillcc of reaister of charitable corpotations and 
~ llIvcstlption 

f 12m. Duty of charitable oorporation or 1tU3tee to Ale copy of iDltrument 
• providq for title, powers Of dutltt 

11:U16. . Duty at charitable corporation or trustee to rue reports: Rulell and 
npialioos: Copy of account filed in court u report: Time for ftlllII 
lint report 

11:U87. Aa.omey OencnI'. (lOWet to make additional ruler! and re&Ulatiool 
• 12518. 1:/I¥eItipticG of tranillCtions and n:latioowpo: of oorporationa and 1ruIt

.: lUquiring IpI)eItUCe and production of boob, etc. 
• 12589. Order for aftmd._: Cootentl: RevIew 
• 12590. A YaiI.hility of re,iaIer, copie. of instrumOllti and reports for public 

iDlp«UOII 
,12591. l'IlMOdinp to .1eCIlI't\ complian« with article and to invoke·jurildiclion 

of court: Additional powen and dutiee of Attorney OeaeraI, Effect of 
article 011 c:ourt'. juriadictioo 

• 12m. Application of arIicIe reprdlas of contrary provitiob at i!lSCrWlleDt 
t 12m. . FumlIhina AUorc.y GeIieral with copies on1oownentI 
f 11m. PIIins with AI*OnIeY 0eaeraI tist of appIicaliona for eaemptioA &om 

tautIon . 

t 12595. Cooatruction of act 
• 12596. Time within which Attorney Oeoeral may brina IICtioo to cnforge 

charitable tnlit 
• 12597. Proviaion in j\ldiDlCOt for payment of expense in.."'IIrfed by ltate 

§ U580. Citation of article 
This article may be cited III! the Uniform Supervision of TrusteeS for 
Charitable Purpoees Act. 
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" 
§ 11581 ~ratitcW: load tr4l>i~t5 til dWell ilttide applicable , 
.', \' . Ii charitAble coroorations and truSteeS bolding 

This e,rtiC:le ItPP l~ ~ 8 '. " h tue State or tlle Attorney 
property lOr cllari!aole plllp<lliCS o':<::f Wille· . 
0enerIIl has .. .nfort'.ement or &upen'\SOry POWel!i, • 

§ 12582. '"TnIItee" 
''YI'U8k4:'' means <a> any individual group of individual", corporation. 
or other legal entity holding property in trust pursuant to any 
charitable tnlst, (b) !\I1y corporation which has accepted PIOperty to 
be u8ed for II particular chadtable corpOrate pUrpo&e as distinguished 
from tile general purposes of the corporation, and (c) a corporation 
formed for the administration of a charitable trust. porsuant to the 
directions of the settlor or at the instance of the trustee. 

§ 11582.1. uQaritable corporation" 

"Charitable corporation" means any nonprofit corporation organized 
under the ,1a ~s of th.is State for charitable or eleemosynary purposes 
I!Ild ~y ~lffit!ar fOreign corporation doing business or holding pr0p
erty m this State for such purposes. 

§ 12583. Governmental entities, corporations, OfIIInizatloDl ad per
IODS to whicb artklro inapplicable 
This article does not apply to the United States, any state, territory, 
or possession of the United States. the District of Columbia, the 
Commonwealth of Puerto Rico, or to any of their agencies or 
governmental subdivisions, to any religious corporation sole or other 
religious corporation or organization which. holds property for reli· 
(ious purposes, or to any officer. director, or trustee thereof who 
holds property for like PU!J"0~es, to a cemetery corporation regulated 
under Chapter 19 of Division 3 of the Business and Professions Code. 
or to a charitable corporation organized and operated primarily as a 
religious organization, educational institution or hospital, 

§ 11584. E."4llllBl,!";.tmt s.nd mainte"Wlce of register of charitable 
corporatiOllll end tnlttter;: IDvestigatiQD 
The Attorney General shall establish and maintain a register of 
charitable' corporations and trustees subject to this article and of the 
particular trust or other relationship under which they hold property 
for charitable purposes and, to that end, may conduct whatever 
investigation is necesMfY, and shall obtain from public records, court 
officers, taxing authoritie., trustees, and other source!!, whatever 
information, copies of instruments, reports, and records are needed 
for the establishment and maintenance of the register, 
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" 
§ 1l585. DItty of clurlwhle l.ClIfpGl'iltlon 01' trutee to file copy of 
hiatrumeDt prolfl.dWg fot title, pml'ern Of dllti~ 

Every charitable corporalion ~nd tl'U3tec subject to this article who 
has received property for charitable purposes shall file with the 
Attorney Genemi, within six mc,n!hl after !In: part 0,~ the income or 
principal U author1:tro or re'lliil"l to be applied to a charitable 
putpOIIi':, II copy of the. articles of mcorporatioll or other instrument 
providing for his title, rower;; or duties. If any part of the income or 
principal is authorizro or required to b" Ilpplied to II charitable 
purpose at the time thh lu1icle t,ak·;,s cifecc the filing !haH be made 
within .ix moo tIn tileR after. 

f 1251(;, Duty of cllAribible em pormon or trustee to rue reportl: 
Rulel ad repiatiOlt1l: (~y or Iccc;unt rued In com II report: Time 
tor iIUDa first report 
<a> &cept III otherwise provided lind except corporate trustees which 
are subject to the jurisdiction ontie Superintendent of Banks of the 
State of California or to the Comptroller of Currency of the United 
States, every charitable corporation and trustee subject to this article 
abll, in addition to filing copies of' the instruments previously 
requited, fUe with the Attorney General periodic written reports, 
under oath, setting forth information as to the nature of the assets 
held for charitable purposes and the administration thereof by the 
corporation or trustee. in a<'.:cor<iance with rules lIJld regulations of the 
Attorney General. 
(b) The Attorney General shall ml.\ke rules and regulations as to the 
time for filing reports, the contents thereof, and the manner of 
executing and filing them. He may classify trusts and other relation
ships concerning property held for a charitable purpose 8l) to purpoee. 
nature of assets, duration of the tfUftt or other relationship. amount of 
assets, amounts to be devoted to charitable purposes, nature of 
trufttee, or otherwise, and may establish dilferent rules Cor the di1f'erent 
classes as to time and nature of the repom required to the ends (1) 
that be shall receive reasonably current, periodic reports III to all 
charitable trusts or other relationships of a similar nature, which will 
enable him to ascertain whether they are beini properly administered, 
and (2) that periodic reports shall not unreaaonably add to the 
expense of the administration of charitable trusts and similar relation
ships. The Attorney General may suspend the IUing of reports as to a 
particular charitable trust or relationship for a reasonable, specillcaUy 
designated time upon written application of the trustee filed with the 
Attorney General and after the Attorney General has fUed in the 
register of charitable trusts a written statement that the interests of 
the beneficiaries will not be prejudiced thereby and that periodic 
reports are not required for proper supervision by his office. 

. (0) A copy of an account filed by the trustee in any court having 
jurisdiction of the tnlst or other relatioDship. if the account substan
tially complies with the rules and regulations of the Attorney Gen
eral, may be filed as a report required by this section. 
(d) The first report for a trust or similar relationship hereafter 
established, unless the filing thereof ill suspended as herein provided. 
shall be filed not later than four (4) months and fifteen (IS) days 
following the close of the first calendar or fiscal year in which any 
part of the income or principal is authorized or required to be applied 

'" - - . 
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to a chultabh' pl.!rpo~, If ;In:'/ part 01 the mcome or principal of a 
trust previously i:stabHshed h aut~lDrized Of required to be applied to 
a charitable pl'~ at the time this mid" take; dect, the first 
report shall Ix; med at the ciOMe of the calendar or fis.."ll1 year in which 
it was registered with the Attomey General Ot not Iner than four (4) 
months and fifteen (15) days fJlbwing the close of such calendar or 
fiscal period. 

§ 125f!l7e Attorney Gen"!r:i!l's power to make additional rules and 
reguW.~l)n~ 

The Attorney Veneral may ma~:e additional rules and regulations 
necessary for til:: uJ.miniSlration of this article. 

§ 1l!M. In~~!iQlI Ilf ttaJl~lld!"Wl ilDdreiatioMhips of corpora
tiOIIII lIAd truteu: Requiring appearance and prod'iiCtion of books, 
etc. 
The Attorney Oenet'lll may investigate transactions and relationships 
of corporatioru; and trustees subject to this article for the purpose of 
uoertainiDg whether or not the purposes of the corporation or trust 
are beina carried out in accordance with the terms and provisioru; of 
the articlca of incorporation or other instrument. He may require any 
.. ent, trustee, fiduciary, beneficiary. institution, association, or c0rpo
ration, or other person to appear. at II. named time and place, in tbe 
county desiJnated by the Attorney General, where the person resides 
or is found, to give information under oath and to produce books, 
memoranda, papers. documents of title, and evidence of assets. 
1iabi1ities, receipts, or disbursements in the possession or control of 
the person ordered to appear. 

§ 11589. Order for attendance: Coo tents: ,Renew 
When the Attorney General '!!Quires the attendance of any penon, as 
provided in Section 12588, he shall issue an order setting forth the 
time when and the place where attendance is required and shall cause 
the same to be delivered to or sent by registered mail to the person at 
least 14 days before the date fixed for attendance. Such order shall 
have the same force and effect as a subpoena and, upon application of 
the A~torney G~eral, obedience to the order may be enforced by the 
Supenor court 10 the county where the person receiving it resides or 
is found, in the same manner as though the notice were II subpoena. 
The court. after hearing. for cause, and upon application of any 
person aggrieved by the order, shall have the right to alter. amend, 
revise, suspend or postpone all or any part of its provisions. 

§ 12590. Availability of register, copies of instruments and reports for 
public inspedion 
Subject to reasonable rules and regulations adopted by the Attorney 
General, the register, copies of instruments, and the reports filed with 
the Attorney General shall be open to public inspection. The Attor· 
ney General shall withhold from public inspection any instrument so 
filed whose ,(onttmt is not exclusively flln:haritable purposes. 

-'1-
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§ 12591. Proceedings to !IeCW'e tOI!lPlillllCfl with artltlt Me! fa In'foke 
Jnw(;ticll of COll~: AJdltionlli pi)l"~el1l aM duties ilf Attorney 
General: FJfect cf Utlele on court's jl.lrltidict!on 
Tbe Attorney Genen:l may institute :IPi'roprillte proc<'tdings to secure • 
compliance with thi~ artIcle and to invoke the jurisdiction of the 
coW1. The powers 1l1ld duties of the Attorney Gel.era! provided in 
this article are in addition to his existing powers and duties. Nothing 
in this article ~hllU impair or restrict the jurisdiction of any court with 
respect to any of the matters covered by it. except that no court shall 
have jurisdiction to modify or tewinate any trust of property for 
charitable purposes unless the Attorney Generai is a party to the 
p~ings. 

§ 12592. Application lif artlel.e n;~Ie.'lS of contl'al1' ... roYi5lon of 
instrument .. 

This artide shall app!y fegardl~~s of any CDntrary provisions of any 
Instrument 

§ 11593. Furnishing Attorney General witb ~opies of documents 
E'\Iery person who offers for probate any instrument which establishes 
a testamentary trust of property for charitable purposes or who 
records in any county or city and county any inter vivos transfer of 
property for charitable purposes shall furnish Ii copy of such docu
ment to the Attorney General. The custodian of the records of a 
court having jurisdiction of probate matters or of charitable trusts 
shall furnish such capies of papers, records and files of his office 
relating to the subject of this article as the Attorney General requires . 

. § 12594. FWng with Attorney General list of appUeations for exemp
tiOIl from taxation 
Every officer, agency, board, fir commission of this State rea:iving 
applications for exemption from taxation -of any corporation, charita
ble trust or similar relationship in which the corporation or trustee is 
subject to this article shall annually file with the Attorney General a 
list of all applications received during the yell!'. 

§ 12595. Construction of act 

This act shall be so construed as to effectuate its general purpose to 
make uniform the law of those states which enact it. 

§ 125%. Time within whicb Attorney General may bring action to 
enforce charitable trust 
Any action brought by the, Attorney General against trustees or o~her 
persons holding property 111 trust for chantable purposes or agalnst 
any charitable corporation or any director or. officer thereof to ~force 
Ii charitable trust or to impress property With Ii trust for chantable 
purposes or to recover property or the J:roceeds thereof for and on 
behalf of any ~haritable trust or corporatIOn, may be brought at any 
time within ten (0) years after the cause of action shall have accrued. 
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§ 12591. Provision ill judgment for payment of >exroose incurred by 
st!1te 
In any proceeding biought by the Attoml!Y General to secure compli- • 
3nce with the provisions of Sections 11'84 to 12587 inciusive. or any 
regulation issued pursuant Ih~relo. lk Judgment. If m favor of the 
state, shall provide that the penon having the responsibility or duty 
to comply with such provisions on behalf of any charitable trust or 
charitable corporation, shall pay the reasonable expense necessarilY 
incurred by the state in the investigution and prosecution of such 
action< 



OUTLEiE 

§ 5214. Incorporation of subordinate body 

§ 5520. Attorney General supervisIon of trust property 

0 7011. 

§ 7U30. 

§ 7031. 

§ 7U3~. 

~ 7033. 

§ 7034. 

5 7Q35. 

J 7036. 

§ 7037. 

CHAPTER 20. GE.:ERAL PROVISIOlIS RELATI,;G TO DISSOLUTION 

Art icle 1. l<fnding up 

"otice to Attorney General 

Article 3. Distribution of Assets 

IJhen distribution may be made 

Adequate provision for pa~nent of debts and liabilities 

Distribution among members or in accordance with articles or bylaws 

Return of assets held on condition 

Uisposition of assets held on trust or by charitable corporation 

: :anner of distribution 

Deposit of distribution to members 

Recovery of improper distribution to members 

APl'EHDIX (pink pages) 

Corporations Code 5 )505 (repealed) 

CHAPTER C. TlldDmG UP AND DISSOLUTION 

Corporations Code § ~soo (repealed) 

Corporations Code 'j ~~:ll (repealed) 

Corporations Code § )802 (repealed) 



404/799 § 5214 

§ 5214. Incorporation of subordinate body 

5214. (a) A corporation may be formed under the General ~onprofit 

Corporation Law, subject to the requirements of this section, for the 

purpose of incorporating any subordinate body instituted or created 

under the authority of any head or national association, lodge, order, 

beneficial association, fraternal or beneficial society, labor union, 

foundation, federation, or any other society, organization, or associa-

tion. The fact that the head or national body is unincorporated does 

not prevent the incorporation of the subordinate body. 

(b) The rules governing the incorporation and operation of unin-

corporated associations govern the incorporation of any subordinate 

body. 

(c) The seal of the subordinate body shall be its corporate seal. 

(d) Whenever the charter of a subordinate body incorporated pursu-

snt to this section is surrendered to, taken away, or revoked by the 

head or national body granting it, the subordinate body shall dissolve. 

After paying its debts and obligations or making adequate provision 

therefor, the subordinate body may collect obligations owed to it and 

may sell property which is not designed for the exclusive use of the 

orgsnization. Notwithstanding Article 3 (commencing with Section 7030) 

of Chapter 20, the subordinate body shall then deliver any remaining 

property or obligations owed to it and any remaining proceeds of the 

sale of property to the head or national body to be disposed of in 

accordance with the laws of the head or national body. 

Comment. Subdivisions (a)-(c) of Section 5214 continue former 

Section 9203; for the rules governing incorporation of unincorporated 

associations, see Section 5213. Subdivision (d) continues former Sec

tion 9802; it is an exception to the provisions of Sections 7030-7037 

(distribution of assets on dissolution of nonprofit corporation). 

5214--1 



404/109 § 5520 

§ 5520. Attorney General supervision of trust property 

5520. (a) A nonprofit corporation which holds property subject to 

any public or charitable trust is subject at all times to examination by 

the Attorney General, on behalf of the state, to ascertain the condition 

of its affairs and to what extent, if at all, it may fail to comply with 

trusts which it has assumed or may depart from the general purposes for 

which it is formed. 

(b) In case of any such failure or departure, the Attorney General 

shall institute, in the name of the state, the proceedings necessary to 

correct the noncompliance or departure. 

Comment. Section 5520 continues former Section 9505. 

Note. Section 10207 (charitable and eleemosynary corporations) is 
a comparable provision which we will dispose of when we consider the 
other provisions of Part 3 (commencing with Section 10200). 

5520--1 



Tentatively Approved 
January 1976 

992/929 • 7011 

CHAPTER 20. GENERAL PROVISIONS RELATING TO DISSOLUTION 

Article 1. Winding Up 

§ 7011. Notice to Attorney General 

7011. Upon commencement of involuntary or voluntary proceedings 

for winding up a nonprofit corporation, the board shall give written 

notice thereof to the Attorney General. The notice shall contain such 

information as is reasonably required in rules established by the Attorney 

General. 

Comment. Section 7011 is new. It is designed to facilitate per

formance of the Attorney General's supervisorial duties over assets held 

on trust or by a charitable corporation. See Section 7034 (disposition 

of assets held on trust or by charitable corporation): see also Section 

7037 (recovery of distribution to members made without prior notice to 

Attorney General of dissolution). 

Involuntary proceedings are commenced when the court order for 

winding up is entered. Section [1805]. Voluntary proceedings are com

menced upon adoption of the resolution of members or directors electing 

to wind up or upon the filing of a written consent of members thereto. 

Section (1903J. 

Note. The staff has not yet drafted provisions relating to com
mencement of dissolution proceedings or to the liability of directors 
for failure to comply with statutory requirements. The question whether 
this section should be applicable in cases of merger, radical change of 
purposes, or divestment of assets is deferred until those subjects are 
considered. 

7Qll--1 



992/928 !I 7030 

Article 3. Distribution of Assets 

§ 7030. When dis tribution lclay be made 

7030. (a) After determining that all the known debts and liabili-

ties of a nonprofit corporation in the process of winding up have been 

paid or adequately provided for, the board shall distribute all the 

remaining corporate assets in the manner provided in this article. 

(b) If the winding up is by court proceeding or subject to court 

supervision, the distribution shall not be made until after the expira-

tion of any period for the presentation of claims which has been pre-

scribed by order of the court. 

Comment. Subdivision (a) of Section 7030 continues the portion of 

the first paragraph of former Section 9801 that related to payment or 

adequate provision for debts and obligations of the nonprofit corporation. 

For a comparable provision, see Section 2004 (General Corporation Law). 

Payment of a debt or liability has been adequately provided for if the 

conditions of Section 7031 are satisfied. For recovery of assets distributed 

to members without compliance with this section, see Section 7037. 

Subdivision (b) is comparable to the second sentence of Section 

2004 (General Corporation Law). 

Distribution of assets of a nonprofit corporation on dissolution 

may be made only after the requirements of Section 7030 are satisfied. 

Distribution of assets generally is provided for in Section 7032 (dis

tribution among members or in accordance with articles). There are 

special rules for assets held on condition requiring return (Section 

7033), assets held on trust or by a charitable corporation (Section 

7034), and assets held by a subordinate body (Section 5214). 

Jote. The staff has not yet reviewed the need for subdivision (b). 

7,130--1 



992/927 ~ 7031 

§ 7031. Adequate provision for payment of debts and liabilities 

7031. (a) The payment of a debt or liability, whether the where-

abouts of the creditor is known or unknown, has been adequately provid~d 

for if the payment has been provided for by either of the following 

means~ 

(1) Payment thereof has been assumed or guaranteed in good faith by 

one or more financially responsible persons or by the United States 

government or any agency thereof. and the provision (including the fi-

nancial responsibility of such persons) was determined in good faith and 

with reasonable care by the board to be adequate at the time of any 

distribution of the assets by the board pursuant to this article. 

(2) The amount of the debt or liability has been deposited as pro-

vided in Section 7036. 

(b) This section does not prescribe the exclusive means of making 

adequate provision for debts and liabilities. 

Comment. Section 7031 continues provisions applicable to nonprofit 

corporations by former Section 5001 through former Section 9800. It is 

comparable to Section 2005 (General Corporat ion Law).' 'Financially 

responsible persons" includes financially responsible corporations. See 

Section 18 ("person" includes "corporation"). 
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992/926 § 7032 

§ 7032. Distribution among members or in accordance with articles 
or bylaws 

7032. Unless otherwise provided in this article, assets held by a 

nonprofit corporation shall be distributed among the members in accordance 

with their respective rights therein or disposed of in such other manner 

as may be provided in the articles or bylaws. 

Comment. Section 7032 continues the substance of that portion of 

the first paragraph of former Section 9801 that related to distribution 

of assets to members or as otherwise provided in the articles, with the 

addition of a provision permitting provision otherwise in the bylaws. 

For a comparable provision, see Section 2004 (General Corporation Law) (distribution 

of remaining corporate assets among shareholders according to their 

respective rights and preferences). Section 7032 governs distribution 

of the remaining assets of a nonprofit corporation on dissolution unless 

the assets fall within the terms of Section 7033 (return of assets held 

on condition). 7034 (disposition of assets held on trust or by charitable 

corporation), or 5214 (delivery of assets held by subordinate body). 

The respective rights of the members are determined by reference to 

the articles and bylaws. Absent relevant classifications, the property 

rights of members are equal. See Section 5401. The art~cles may. 

however, provide a disposition of assets other than distribution to 

members. 

It should be noted that, if assets of a nonprofit corporation are 

distributable to members on dissolution, the nonprofit corporation will 

not qualify for income tax exemption under Revenue and Taxation Code 

Section 23701d or Internal Revenue Code Section 501(e) (3). :.roreover, 

the memberships will be "securities" within the meaning of the Corporate 

Securities Law of 1968 and may not be exempt from the qualification 

requirements of that law. See Sections 25019 and 2S100(j), see also 

California Corporations Commissioner, Release IS-C (!'lay 15, 1970). 

7032--1 



Tentatively Approved 
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404/369 li 7033 

§ 7033. Return of assets held on condition 

7033. Assets held by a nonprofit corporation upon condition re-

quiring return, transfer, or conveyance, which condition occurs by 

reason of the dissolution, shall be returned, transferred, or conveyed 

in accordance with such requirements. 

Comment. Section 7033 is new. It is comparable to Section 46 of 

the ALI-ABA Hodel !lonprofit Corporation Act. Section 7033 is consistent 

with the common law in California. See In ~ Los Angeles County Pioneer 

Society, 40 Cal.2d 852, 866, 257 P.2d 1, 9 (1953), cert. denied, 346 

U.S. 888 (1953). 
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404/363 § 7034 

§ 7034. Disposition of assets held on trust or by charitable corpora
tion 

7034. (a) Assets held by a nonprofit corporation on trust or by a 

nonprofit corporation organized for charitable purposes shall be dis-

tributed to one or more domestic or foreign nonprofit corporations or 

associations in conformity with the purposes of the trust or the charitable 

purposes for which the nonprofit corporation was organized. 

(b) Upon petition therefor by the Attorney General or any person 

concerned in the dissolution at any time before the distribution of 

assets, the dispOSition required in subdivision (a) shall be made by 

decree of the superior court of the county in which the nonprofit corporation 

has its principal office in proceedings to which the Attorney General is 

a party. 

Comment. Section 7034 continues the substance of the second para

graph of former Section 9801. The disposition of assets provided in 

Section 7034 applies only where the assets are not held on condition 

requiring return, transfer, or conveyance. See Section 7033. 

Subdivision (a) applies both to assets received on express trust 

and to assets received by a charitable corporation whether or not on 

trust. A nonprofit corporation organized exclusively for charitable 

purposes holds its assets in trust for the purposes enumerated in its 

articles of incorporation even though they were not otherwise expressly 

ear-marked for charitable trust purposes when acquired by the corpora

tion. See, e.g., Pacific ~~ County of Los Angeles, 41 Cal.2d 844, 

257 P.2d 1 (1953). Whether a nonprofit corporation is deemed to be a 

charitable corporation for the purposes of subdivision (a) is a question 

of fact to be determined by reference not only to its articles of incorporation 

but also to the manner of conducting its activities. See, ~ Lynch 

~ Spilman, 67 Cal.2d 251, 62 Cal. Rptr. 12, 431 F.2d 636 (1967); In ~ 
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Los Angeles County Pioneer Society, 40 Cal.2d 852, 257 P.2d 1, cert. 

denied, 346 U.S. 888 (1953). Charitable purposes are not defined by 

statute but left to judicial development. 

Subdivision (a) also has the effect of preserving the doctrine of 

S[ pres in dispositions governed by Section 7034. Former Section 9801 

was silent as to this point, but case law required application of the S[ 

pres doctrine. See, ~ In ~ Veterans' Industries, Inc., 8 Cal. 

App.3d 902, 88 Cal. Rptr. 303 (1970); iletropolitan Baptist Church of 

Richmond. Inc. ~ Younger, 48 Cal. App.3d 850, 121 Cal. Rptr. 899 (1975). 

Subdivision (b) requires a court decree of distribution under Sec

tion 7034 only upon petition therefor by the Attorney General or an 

interested party and only if the petition is made prior to actual distribution 

of assets. The Attorney General receives notice of the corporate dissolution 

pursuant to Section 7011 and may intervene pursuant to subdivision (b). 

A distribution made to members without the required notice to the Attorney 

General is recoverable under Section 7037. It should be noted that, 

while the Attorney General may consent to a proposed distribution by a 

nonprofit corporation or recommend others for consideration by the 

court, neither such consents nor recommendations by the Attorney General 

are binding upon the court upon whom the ultimate responsibility for the 

proper application of the standard of subdivision (a) rests. 

VeteranS' Industries, Inc., supra. 

In re --

Note. The question whether provisions governing corporations sole 
should be integrated with this section is deferred. 
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404/359 § 7035 

§ 7035. '·lanner of distribution 

7035. (a) Unless the articles or bylaws otherwise provide, distribution 

of assets may be made either in money or in property or securities and 

either in installments from time to time or as a whole, if this can be 

done fairly and ratably and in conformity with the rights of the distributees. 

(b) Distribution of assets shall be made as soon as reasonably 

consistent with the beneficial liquidation of corporate assets. 

Comment. Section 7035 continues provisions applicable to nonprofit 

corporations by former Sections 5002 and 5003 through former Section 

9800. It is comparable to Section 2006 (General Corporation Law). Sec

tion 7035 applies only to distributions among members or other distributees 

where there are no contrary requirements in the articles. l~ere the 

articles provide otherwise, the distribution is not made pursuant to 

Section 7035 but is made in accordance with the requirements of the 

articles or bylaws. 

7035--1 



404/358 § 7036 

§ 7036. Deposit of distribution to Qembers 

7036. (a) If any creditors, members, or other persons entitled to 

the corporate assets are unknown or fail to accept their payment or 

distribution or their whereabouts cannot be ascertained after diligent 

inquiry, or the existence or amount of a claim of a creditor, member, or 

other person is contingent, contested, or not determined, or if the 

ownership of any membership is in dispute, the nonprofit corporation may 

deposit any such payment or distribution or the maximum amount of such 

claim with the State Treasurer or with a bank or trust company in this 

state in trust for the benefit of those lawfully entitled thereto. Such 

payment or distribution shall be paid over by the depositary to the 

lawful owners, their representatives, or assigns upon satisfactory proof 

of title. 

(b) For the purpose of providing for the transmittal, receipt, 

accounting for, claiming, management, and investment of all distribu-

tions deposited in the State Treasury under the provisions of subdivi-

sion (a), such distribution shall be deemed to be paid o. delivered for 

deposit in the State Treasury under the provisions of Chapter 7 (commencing 

with Section 1500) of Title 10 of Part 3 of the Code of Civil Procedure 

and may be recovered in the manner prescribed therein. 

Comment. Section 7036 is comparable to Section 2008 (General Cor

poration Law). Subdivision (a) continues provisions applicable to non

profit corporations by former Sections 5009 and 5010 through former Sec

tion 9800. Subdivision (b) continues provisions applicable to nonprofit 

corporations by former Section 5011 through former Section 9800. 
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404/357 ~ 7037 

§ 7037. Recovery of improper distribution to members 

7037. (a) Whenever in the process of winding up a nonprofit cor

poration any distribution of assets has been made, otherwise than under 

an order of court, without prior notice to the Attorney General pursuant 

to Section 7011, or without prior payment or adequate provision for pay

ment of any of the debts and liabilities of the nonprofit corporation, 

any amount so improperly distributed to any member may be recovered by 

the nonprofit corporation. Any of such members may be joined as de

fendants in the same action or brought in on the motion of any other 

defendant. 

(b) Suit may be brought in the name of the nonprofit corporation to 

enforce the liability under subdivision (a) against any or all members 

receiving the distribution by the Attorney General or by anyone or more 

creditors of the nonprofit corporation, whether or not they have reduced 

their claims to judgment. 

(c) Hembers who satisfy any liability under this section shall have 

the right of ratable contribution from other members similarly liable. 

Any member who has been compelled to return to the nonprofit corporation 

more than the member's ratable share of the amount improperly distributed 

or of the amount needed to pay the debts and liabilities of the nonprofit 

corporation may require that the nonprofit corporation recover from any 

or all of the other members such proportion of the amounts received by 

them upon the improper distribution as to give contribution to those 

held liable under this section and make the distribution of assets fair 

and ratable, according to the respective rights of the members, after 

proper distribution of assets or payment or adequate provision for 

payment of all the debts and liabilities of the nonprofit corporation. 
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(d) As used in this section, "process of winding up' includes pro-

ceedings under Chapters 18 and 19 and also any other distribution of 

assets to members made in contemplation of termination or abandonment of 

the corporate activities. 

Comment. Section 7037 continues provisions applicable to nonprofit 

corporations by former Section 5012 through former Section 9800. 

Section 7037 is comparable to Section 2009 (General Corporation Law). 

Although a nonprofit corporation may make distributions to persons or 

groups other than members (see Sections 7032-7034), Section 7037 is 

limited to recovery of distributions made to members. The directors may 

be liable for improper distributions to members or other distributees 

pursuant to Section [316]. 

For the requirement of notice to the Attorney General in case of 

dissolution, see Section 7011. The Attorney General, in addition to 

petitioning for court distribution of charitable assets under Section 

7034 and to seeking recovery of assets from members pursuant to this 

section, may also seek restitution of improper distributions from other 

distributeea. See Section 5520 (Attorney General supervision of trust 

property) and Govt. Code §§ 12580-12597 (Uniform Supervision of Trustees 

for Charitable Purposes Act). For the obligation to payor adequately 

provide for debts and liabilities, prior to distribution, see Section 

7030. Adequate provision for debts and liabilities is defined in Section 

7031. 

;'ote. The staff has not yet drafted provisions relating to the 
liability of directors. "The need for subdivision (d) will be determined 
after provisions relating to <linding up have been drafted.' 
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404/110 Corp. Code § 9505 

APPENDIX 

Corporations Code § 9505 (repealed) 

9505. A nonprofit corporation which holds property subject to any 

public or charitable trust is subject at all times to examination by the 

Attorney General, on behalf of the State, to ascertain the condition of 

its affairs and to what extent, if at all, it may fail to comply with 

trusts which it has assumed or may depart from the general purposes for 

which it is formed. In case of any such failure or departure the Attorney 

General shall institute, in the name of the State, the proceedings 

necessary to correct the noncompliance or departure. 

Comment. Section 9505 is continued as Section 5520. 
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404/125 Corp. Code § 9800 

CHAPTER 6. WINDING UP AND DISSOLUTION 

Corporations Code § 9800 (repealed) 

9800. A nonprofit corporation may dispose of all or substantially 

all of its assets, or may be wound up or dissolved, or both, in the same 

manner and with the same effect as a stock corporation, under the Gen-

eral Corporation Law, subject to the provisions of Section 9801. 

Comment. Section 9800 is superseded by Chapters 10 (commencing 

with Section 6010) (sales of assets), 18 (commencing with Section 6810) 

(involuntary dissolution), 19 (commencing with Section 6910) (voluntary 

dissolution), and 20 (commencing with Section 7010)(general provisions 

relating to dissolution) of Division 2. 
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404/126 Corp. Code § 9801 

Corporations Code § 9801 (repealed) 

9801. U?on the dissolution or wInding up of a nonrrofit corpora

tion, after paying or adequately providing for the debts and obligations 

of the corporation, the directors or persons in charge of the liqui

dation shall divide any remaining asaets among the members in accordance 

with their respective rights therein, or dispose of them in such other 

manner as may be provided in the articles, unless the corporation holds 

its assets on any trust or is organized for a charitsble purpose or 

purposes. 

If the corporation holds its sssets on trust, or is organized for s 

charitable purpose or purposes, the assets shall be disposed of in such 

manner as may be directed by decree of the superior court of the county 

in which the corporation has its principal office, upon petition there

for by the Attorney General or any person concerned in the liquidation, 

in proceedings to which the Attorney General is a party. 

This section does not apply where the charter of an incorporated 

subordinate body is surrendered to, taken away, or revoked by the head 

or national body. 

Comment. The portion of the first paragraph of former Section 9801 

thst related to paylllent 0" ad€;qullte provision for debts and obligations 

is continued in Section 7030. The portion of the first paragraph that 

relsted to distribution of assets to members or as otherwise provided in 

the articles is continued in Section 7032. 

The second paragraph of formet Section 9801 is continued in Section 

7034. The last paragraph of former Section 9801 is continued in Section 

5214. 
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404/127 Corp. Code § 9802 

Corporations Code ~ 9802 (repealed) 

9802. Whenever the charter of a subordinate body incorporated 

pursuant to this part is surrendered to, taken away, or revoked by the 

head or national body granting it, the subordinate body shall dissolve. 

The subordinate body shall pay its debts and obligations or make ade

quate provision therefor. The subordinate body may collect obligations 

owed to it and may sell property which is not designed for the exclusive 

use of the organization. The subordinate body shall then deliver any 

remaining property or obligations owed to it and any remaining proceeds 

of the sale of property to the head or national body, to be disposed of 

in accordance with the laws of the head or national body. 

Comment. Former Section 9802 is continued in Section 5214. 
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