
12/18/75 

Memorandum 76-13 

Subject: Study 63.50 - Admissibility of Business ~ecords 

Attached to this memorandum is a R~ised Staff Draft of a Recommendation 

Relating !a AdlUissib llity .2!. Copies .2£. Business Records .!!. Evidence. An 

earlier version of this recoumendation (January 1975) was submitted to 

the 1975 Legislature. The legislation introduced to effectuate that 

recOllllll8tldation (AB ~74) was held in committee because of its complexity, 

the possibility that a genuine hearsay objection might be inadvertently 

waived, and problems involved in requiring a criminal defendant to make 

the pretrial affidavit necessary to preserve his hearsay objection. 

At the October meeting, the Commission considered }~randum 75-64 

which suggested a modified approach to meet legislative objections to 

the esrlier recommendation. This modified approach eliminated the 

requirement that the party opposing the introduction of business records 

furnished under Evidence Code Sectio~ 1560-1566 make hi. hearsay objec

tion before trial or lose the right to object on that ground. It sub

stituted a pretrial notice by the proponent that business records were 

being subpoenaed under Sections 1560-1566, and eliminated the hearsay 

objection unless (1) a genuine question was raised as to the accuracy of 

the records, or (2) in the circumstances it would be unfair to admit the 

copy without requiring the personal attendance of the custodian or other 

qualified witness. 

The Commission suggested some drafting changes but left the basic 

approach intact. In the attached recommendation, the hearsay exception 

and notice requirements are contained in proposed Section 1562.S with 

.ome additional minor changes in wording. 

The Commission requested that in its revised draft the staff deal 

with the following matters: 

(1) Provide a procedure for parties to examine or obtain copies, 

before the trial or other hearing, of records forwarded to court ss 

authorized by Section 1560. The Commission suggested that this might be 

dealt with by rules developed by the Judicial Council. The attached 

recommendation provides that any party is entitled to be furnished witb 

a copy of the records by the clerk on request and payment of the fee 

provided by Section 26831 of the Government Code. (See proposed sub

division (e) of Section 1560.) Additional rules would not appear to be 
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reqll1red, although the Judicial Council has the duty to "adopt rules for 

court administration, practice and procedure, not inconsistent with 

statute. , •• " (Cal. Const. Art. 6, § 6.) 

(2) Provide a procedure to allow use at trial of records produced 

in response to a subpoena duces tecum in connection with a deposition, 

The attached recommendation provides that the officer before whom a 

deposition of a custodian of records is taken shall, on request by any 

party, forward business records produced by the custodian to the court 

for trial, together with an additional authenticating affidavit. (See 

proposed Section 1561.5.) 

(3) Allow the custodian's deposition, if given personally, to be 

used in lieu of the affidavit required by Section 1561. Tnis is con

tained in proposed subdivision (b) of Section 1562. 

Other provisions of this recommendation are as follows: 

(4) In addition to the notice required to be given when business 

records are subpoenaed pursuant to Sections 1560-1566, notice is re

quired to be given when a request is made to hsve the officer before 

whom a deposition is to be taken forward records for trial in accordance 

with proposed Section 1561.5. 

(5) Section 1560 is amended to make clear that the custodian may 

mail or otherwise deliver original records if he chooees, and not merely 

copies. (See proposed subdivision (a)(2) of Section 1560.) 

(6) A specific requirement is added that the records shall remain 

in custody of the court, tribunal, or officer to whom they were de

livered, and that any copying shall be done by or under the immediate 

supervision of such court, tribunal, or officer. (See proposed sub

divisions (d)(1) and (e)(2) of Section 1560.) 

(7) Definitions of "evidentiary copy of the records" and "infor

mation copy of the records" are provided to avoid confusion by use of 

the term "copy." (See proposed subdivisions (a)(2) and (a)(3) of Sec

tion 1560.) 

The interrelationship of these various procedures is illustrated in 

the follOWing diagram: 
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We plan to go through the proposed legislation section by section 

at the meeting. After the meeting, we will revise the statute and the 

preliminary portion of the recommendation and present it for review at a 

future meeting with a view to obtaining approval to send it out for 

comment. 

Respectfully submitted, 

Robert Hurphy 
Legal Counsel 
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Revised Staff Draft 

''-Eco;.n·mNDATION 

relating to 

ADHISSIBILITY OF COPIES OF 

ilUSnESS RECORDS HI EVIDEI,CE 

Background 

Before a copy of a business record may be admitted into evidence, 

at least three requirements must be satisfied: 

First, as is true of any writing, the record must be authenticated, 

i.e., it must be established that "it is the writing that the proponent 

of the evidence claims it is 

Second, the copy must be shown to fall ,.ithin an exception to the 
2 best evidence rule requiring production of the original __ normally the 

business records exception which makes photographic copies made as a 

business record as admissible as the original.) 

1. Evid. Code ~§ 1400, 1401. These sections provide: 

1400. Authentication of a writing means (a) the intro
duction of evidence sufficient to sustain a finding that it 
is the writing that the proponent of the evidence claims it 
is or (b) the establishment of such facts by any other means 
provided by la ... 

1401. (a) Authentication of a writing is required before 
it may be received in eVidence. 

(b) Authentication of a writing is required before sec
ondary evidence of its content may be received in evidence. 

2. The best evidence rule is codified in Evidence Code Section 1500 
as follows: 

15JO. Except as otherwise provided by statute, no evi
dence other than the writing itself is admissible to prove the 
content of a writing. This section shall be known and may be 
cited as the best evidence rule. 

3. See Evid. Code § 1550, which provides: 

1550. A photostatic, microfilm, microcard, miniature 
photographic or other photographic copy or reproduction, or an 
enlargement thereof, of a writing is ss admissible as the 
writing itself if such copy or reproduction was made and pre
served as a part of the records of a business (as defined by 
Section 1270) in the regular course of such business. The 
introduction of such copy, reproduction, or enlargement does 
not preclude admission of the original writing if it is still 
in existence. 
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Finally, if the record is offered to prove the truth of statements 

which it contains, the statements lllUSt be shown to fall "Hhin one of 
4 

the exceptions to the hearsay rule --normally the business records 
5 exception (not to be confused with the business records exception to 

the best evidence rule). 

If the custodian of records is called as a witness, the custodian 

can ordinarily testify to the authenticity of the records, to the making 

and preservation of such records 'as a part of the records of a business 
,,6 

• in the regular course of such business' to overcome the best 

evidence rule, and to the four statutory elements necessary to overcome 
7 the hearsay rule. 

4. The hearsay rule is set forth in ~vidence Code Section 1200 as fol
lovs: 

1200. (a) "Hearsay evidence" is evidence of a statement 
that was made other than by a witness while testifying at the 
hearing and that is offered to prove the truth of the matter 
stated. 

(b) Except as provided by law, hearsay evidence is inad
missible. 

(c) This section shall be known and may be cited as the 
hearsay rule. 

5. Evid. Code 5 1271. This section provides: 

1271. Evidence of a writing made as a record of an act, 
condition, or event is not made inadmissible by the hearsay 
rule when offered to prove the act, condition, or event if: 

(a) The "rHing was made in the regular course of a busi-
ness; 

(b) The writing was made at or near the time of the act, 
condition, or event; 

(c) The custodian or other qualified witness testifies 
to its identity and the mode of its preparation; and 

(d) The sources of information and method and time of 
preparation were such as to indicate its trust"orthiness. 

6. See Evid. Code " 1550. 

7. See Evid. Code' 1271. 

-2-



However, in most cases there is no genuine controversy over the 

accuracy of the records and the custodian's testimony is perfunctory. 

\4hen the custodian is called personally to testify in such cases unnec

essary time is consumed, and the cost to certain kinds of institutions-

for example, hospitals and banks--'."lhich are often stakeholders of 

records needed in litigation to "hich they are not a party, may be 
~ 

substantial • .J 

As a result, legislation sponsored by the California Hospital 

Association "as enacted in 1959 to 

into evidence without the personal 

allow hospital records to be admitted 
9 appearance of the custodian. lrnen 

the hospital was neither a party to the action nor the place where the 

cause of action arose, the custodian >las perlliitteJ to respond to a 

supoena duces tecm. by mailing or otherwise delivering a copy of the 

records together "ith an affidavit establishing foundational matters. 

The copy was made "admissible in evidence to the same extent as though 

the original thereof were offered and the custodian had been present and 
10 

testified to the matters stated in the affidavit." This legislation 

is now codified in Evidence Code Sections 1560-1566, and was broadened 
I' in 1969 to apply to records of every kind of a business •• 

The effect of this legislation on the application of the authenti

cation requirement and the best evidence rule to records mailed with an 

affidavit under Scction 1560-1566 is clear. Under Section 1561, the 

affidavit must state the affiant's custodianship and authority to cer

tify the records, that the copy "is a true copy of all the records 

described in the subpoena," and that the records were prepared by "per-

8. Ludlam, Subpoenas for Hospital Records, 32 L.A. Bar Bull. 335 (1957). 

9. See Cal. Stats. 1959, Ch. 1059; 34 Cal. S.B.J. 667, 668 
(1959). This legislation was codified in former Sections 1998-1998.5 
of the Code of Civil Procedure. These sections were repealed in 1965 
and reenacted in substantially the same form in Evidence Code Sections 
1560-1566. See Cal. Stats. 1965, Ch. 299, ~~ 2, 118-123. 

10. Cal. Stats. 1959, Ch. 1059, J 3. This was codified in former Sec
tion 1998.2 of the Code of Civil Procedure, now in Section 1562 
of tbe Evidence Code. 

11. See Cal. Stats. 1969, Ch. 199. 
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sonne 1 of the business in the ordinary course of business at or near the 

time of the act, condition, or event.,,12 Tnis proof should suffice to 

establish the authenticity of the records. Horeover, since the copy of 

the records is made admissible "to the same extent as though the origi

nal thereof were offered and the custodian had been present and test i-
13 fied to the matters stated in the affidavit," the best evidence rule 

does not require its exclusion. 

The effect of this legislation on the hearsay rule, hel"ever, is 

less clear. The ",atters required in the custodian's affidavit under 

Section 15Gl fall short of the foundational matters required to invoke 

the business records exception to the hearsay rule under Section 1271. 

These two sections may be compared as follows; 

12. Section 1561 of the ;;vidence Code provides in full: 

1561. (a) The records shall be accompanied by the affi
davit of the custodian or other qualified witness, stating in 
substance each of the following: 

(1) The affiant is the duly authorized custodian of the 
records or other qualified witness and has authority to certify 
the records. 

(2) The copy is a true copy of all the records described 
in the subpoena. 

(3) The records "'ere prepared by the personnel of the busi
ness in the ordinary course of business at or near the time of 
the act, condition, or event. 

(b) If the business has none of the records described, 
or only part thereof, the custodian or other qualified witness 
shall so state in the affidavit, and deliver the affidavit 
and such records as are available in the manner provided in 
Section 1560. 

Under Section 1562, . [tlhe affidavit is admissible as evidence 
of the matters stated therein pursuant to Section 1561 and the mat
ters so stated are presumed true." 

13. Evid. Code ~ 1562. This section nrovides in full: 

1562. The copy of the records is admissible in evidence 
to the same extent as though the original thereof were offered 
and the custodian had been present and testified to the mat
ters stated in the affidavit. The affidavit is admissible as 
evidence of the matters stated therein pursuant to Section 
1561 and the matters so stated are presumed true. Hhen more 
than one person has knowledge of the facts, more than one 
affidavit may be made. The presul'lption established by this 
section is a presumption affecting the burden of producing 



Business records exception 
to hearsay rule (, 1271) 
requires that: 

(a) The "",iting was made in 
the regular course of a 
business; 

(b) The ,;ritin3 "as made at 
or near the time of the act, 
condition, or event; 

(c) The custodian or other 
Qualified witness testifies 
to its identity 

and the mode of its prepara
tion; and 

(d) The sources of informa
tion and method and time of 
preparation were such as to 
indicate its trusu;orthiness. 

Custodian's affidavit (~ 1561) 
must state that: 

(3) Tie records were prepared 
• • • in the ordinary course 
of a business • 

(3) The records "ere prepared 
at or near the time of 

the act, condition, or event. 

(2) The copy is a true copy of 
all the records described in 
the subpoena. 

(Ho coml)arable provision) 

(No comparable provision) 

Hence, the matters required in the custodian's affidavit under Section 

1561 do not include statements concerning the sources of the information 

in the records and the time and method or mode of preparation of the 

records so that their trustworthiness may be evaluated. 14 Such state-

14. Subdivision (c) of Section 1271 of the Lvidence Code (business 
records exception to hearsay rule) purports to require that the 
identity and mode of preparation of the records be established by 
the testimony of the custodian or other qualifie~ witness. See 
Note 5 supra; Comment to Evid. Code 0 1280 ("Section 1271 requires 
a ~1itness to testify as to the identity of the records and its 
mode of preparation in every instance"). however, this seemingly 
inflexible requirement has been relaxed by judicial decisions. See. 
e.g., People v. Dorsey, 43 Cal. App.3d 953, 960-961, 118 Cal. Rptr. 
362, ______ (1974). In Dorsey, the defendant's conviction of 
knowingly writing checks with insufficient funds was affirmed. 
Bank records of the defendant's checking account were admitted in 
evidence over his objection after the bank's operations officer 
had testified that he was the custodian and that the records were 
kept by the bank in the regular course of its business. 1,10 testi
mony was given, h~Jever, concerning the mace and time of prepara
tion of the records. On appeal, the court held that the defendant's 
hearsay objection had been insufficiently specific but, in dictum, 
went on to say that the foundation requirements of Section 1271 
"may be inferred from the circumstances." The court noted that 
bank records were in a ·'different category' than ordinary business 
records and that the mode and time of preparation of checking 
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ments, if included in the affidavit, would not be admissible under 

Section 1562, since that section makes the affidavit "admissible as 

evidence of the matters stateu therein pursuant to ~ection 1561 . • 

Despite the fact that an affidavit under Section 1561 would not 

contain statements concerning the "Hources of information and method and 

time of preparation" required by Section 1271, it was assumed by many 
IS 

attorneys prior to the 1969 amendments that Sections 1560-1562 consti-

tuted an exception to Section 1271 for hospital records, allowing such 

records to be received in evidence ,;ith less of a foundation than that 
16 

required for the records of other businesses. This view found support 

in a 1968 apgellate decision. 
17 

account stateMents is "cor,:roon knowledge." The omitted testimony 
would not, therefore, have had ··a bearing on the basic trustworthi
ness of the records" and the error, if any, was "not prej udicial. " 
1d. 

In any case where the foundation requirements of subdivisions 
(c) and (d) of Section 1271 may be inferred from the circumstances 
or established by judicial notice, of course, the inability of 
the proponent of the records to establish such matters by affidavit 
will be of no consequence. 

15. Cal. Stats. 1969, eh. 199. 

16. See ,"ote 21 infra. 

17. See People v. Blagg, 267 Cal. App.2d 598, 609-610, 73 Cal. Rptr. 
Y3, ______ (1968). In Blagg, a criminal case arising out of a 
sexual assault, the trial court had excluded hospital records offered 
by the defense to show the victim's condition when examined at the 
hospital follo.ring the at tack on him. The appellate court reversed 
on an unrelated ground but said in dictum concerning the exclusion 
of the hospital records: 

The fact that the records are hearsay and that the particular 
nurse, doctor or other person making the record has not been 
called does not preclude their admission. . . • Under sections 
1560 et seq. of the Evidence Code .•• the requirements as to 
foundation had been relaxed so that an affidavit could be used 
in place of the oral testimony of an authenticating witness. 
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In 1969, hm;ever, the provisions of evidence Code Sections 1560-
18 1566 were made applicable to records of every kind of a business. 

Under the view that these sections create an exception to Section 1271, 

the foundation required since 1969 to invoke the business records 

exception to the hearsay rule Hould be less when established by the 

custodian' s affidavit under Section 1561 than "Then established by oral 

testimony under Section 1271. 19 Such an anomalous result seems unrea

sonable and therefore contrary to legislative intent. 20 

The Coruruission is informed that SOfie trial courts are applying the 

more reasonable interpretation of Sections 1560-15G2 and are requiring 

the custodian to appear and testify to the additional matters required 

by Section 1271 when a hearsay ofjection is made. 21 The Commission has 

13. See Cal. Stats. 1969, Cll. 199. 

19. See Hote 21 infra. 

20. T,.'hen a statute is subject to ttlO possible constructions, the more 
reasonable construction is preferred. 45 Cal. Jur.2d, Statutes 
§ 116 (1958). And statutes on the same subject should be construed 
so as to harmonize them, and seeming inconsistencies should be 
reconciled if possible. Id. § 121. 

21. Judge "erbert S. Hcrlands of the Orange County Superior Court reports 
the situation in his letter to the Law Revision Commission, dated 
July 8, 1974, as folloys: 

I have been discussing, with some of PLY colleagues, the 
problem about which I Yrote to you some time ago involving 
Sections 1271 and 1561 of the Evidence Sode. 

Judge ~obert A. Banyard of the Orange County Superior 
Court has made the pOint that, prior to the 1969 amendments 
to the Evidence Code, attorneys specializing in personal in
jury defense lOork believed that Sections 1560, l561, and 1562 
constituted an exception to the requirements of Section 1271, 
in that they allOlJed hospital records to go in "ith less of a 
foundation than that required for the records of other busi
nesses. Apparently, it was believed, before 196Y, that the 
attorneys for plaintiffs and defendants in personal injury 
cases both wanted hospital records to be admitted on the basis 
of the affidavit described in Section 1561, in the belief that 
the very nature of hospital ,;ark and hospital record-keeping 
established sufficient authenticity to warrant admission of the 
records into evidence. Judge Banyard has further suggested 
that, while there may have been a good factual reason for dif
ferentiating bet"een hospital records and the records of all 
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concluded that the uncertainty of ~resent la'" and the desirability of 

excusing the custodian from appearing personally to meet a hearsay 

objection when there is no genuine dispute as to the accuracy of the 

records warrant legislative action. 

Ttecommendations 

Hhere there is a genuine question as to the accuracy of the records, 

the provisions of Section 1271--requiring foundation testimony to establish 

that the "sources of information and method and time of preparation" of 

the records are such as to indicate their trustworthiness--are sound and 

silould not be abrogated. iIoreover, such a foundation cannot easily be 

furnished by affiuavit, since the information required varies with each 

case and neither the custodian nor the proponent of the evidence could 

be certain what infornJatioll would be satisfactory to the court. And to 

allo\l such matters to be established by affidavit ,"ould unfairly place 

the burden on the ol'"osine ~arty to subpoena the custodian-affiant to 

probe on the question of trustworthiness through cross-examination. 

However, the salutary purposes of Sections 1560-1566 would be 

served by j>roviding that llhen business records are subrdtted with an 

other businesses, the amendments in 1969 eliminated whatever 
exception existed for hospital records and created an apparent 
inconsistency bet"een Sections 1560, 1561, and 1562, on the 
one hand, and Section 1271, on the other. 

I still adhere to the view that, on their face, Sections 
1560, 1561, and 1562 are not in conflict with Section 1271, 
and that docuflents which comply ,.ith Sections 1560, 1561, and 
1562 do not qualify for admission into evidence unless the 
requirements of Section 1271 are also met. I believe that it 
is unreasonable to say tilat the Legislature "ould require less 
of a foundation "hen the authenticating «itness is represented 
only by his declaration rJSde under Section 1561 than when he 
is present in court for oral examination under Section 1271 •• 

Of course, in most cases~ both sides want the records in 
evidence and, therefore, do not object, or counsel on both 
sides assume that the affidavit under Section 1561 constitutes 
an adequate foundation. Yet, only last "eek in my o.m court, 
an objection ,"as voiced, and the proponent had to bring in the 
authenticating ",itness to lay the necessary founc!ation under 
Section 1271. The problem, therefore, is still with us in a 
sporadic sort of nay. 
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affiolavit which complies with Section 1561, the custodian need not 

appear and testify concerninG the "sources of information and method and 

tiMe of preparationH of the recoros unless there is a genuine question 

concernin;; the accuracy of the records, or it would be otherwise unfair 

to admit the recoras without requiring such testimony. 

The proponent of t"e evidence "ho intenciS to use the procedure 

authorized by Sections 1560-1506 shoulc' be required to give notice to 

all parties sufficiently prior to 61e trial or hearing to allow any 

party to detenoine whether there may be a p,enuine question concerning 

the accuracy of the records. Any party should be entitled to obtain a 

copy of the records and accompanying affkavit from the court or tri-
22 bunal "here the records are lod<;ed upon paY",ent of the statutory 

fee. 23 

22. See ~vid. Code J 1360. 

23. See Govt. Code 26831 (photocopy of J-l/2 by 13-inch page is $0.50 
for first copy and ~O.30 for each additional copy). 

Prior to the enactment in 1961: of the California Public Records 
Act, Section 39 of Chapter 1473 of the Statutes of 1968, the 
availability of judicial records for inspection and copying was 
governed by former Sections 1~92 ("[e]very citizen has a right to 
inspect and take a copy of any public writine of this State, except 
as othenTise expressly provided by statute"), 1893 (citizen entitled 
to certified copy of ~ublic writing on demanQ and payment of fee), 
and 18n4 (puclic writing includes judicial records) of the Code of 
Civil Procedure. Under these sections, only judicial records that 
were expressly made confidential were not available for inspection 
by the ~eneral public. 24 Op. Atty. Gen. 69, 72 (1954). These 
sections were repealed in 1963. See Cal. Stats. 196i:l, Ch. 1473, 
§; 25-27. 

Section 6260 of the Government Code, enacted in 1968 as part 
of the California Public ~ecords Act, supra, provides that the Act 
does not "affect the status of judicial records as it existed im
mediately prior to the effective date" of the Act. lience, present 
la", appears to be the same as pre-1968 la"" viz., that judicial 
records are available for public inspection and copying except 
records that are expressly n~de confidential. See 53 Op. Atty. Gen. 
25 (197J). See also Cal. Rules of Court, Rule 243 ("clerk shall 
not deliver any eapers fUell, except for purposes of inspection in 
the office of the clerk, to the possession of any person other than 
an attache of the court unless so ordered by the court"). 
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The Commissior. also rp.corllI:H~nds the: adoption of procedures to allow 

the use at trial of records "roduced in res]Jonse to a subpoena for a 

deposition, so that the custodia" need not be served with a separate 

subpoena for trial. This ,uay he accom~lished by allOl;ing the custo

dian's dep,,,,;ition, uhell he al'pears personally and is deposed, to be used 

in lieu of the affidavit required by Section 1561. If the custodian 

does not appear for t he deposition but mails or othendse delivers the 

records,24 the officer before ,,'hom the deposition is to be taken may be 

required to fort.'ard such rec:)rds, tot.ether with an additional affidavit, 

to the court for use at trial "hen requested to do so by any party. 

The COlO"lission recorJLlends that lezislation be enacted to accomplish 

the foregoing purposes and containing the follo"ing provisions. 

(1) ';!hen a custodian of business records or other qualified witness 

responds to a subpoena duces tecum by mailing or otherwise <1elivering 

such records as authorized by ~ection 156J, notice of such subpoena has 

been given to each party, and the foundation ;"atters required by Section 

1561 are established by affidavit or deposition, the records are not 

made inad~issible by the hearsay rule unless a genuine question is 

raised as to the accuracy of the records or in the circumstances it 

would be unfair to ad;·,it the records without requirin~ the personal 

attendance of the custodian or other qualified "itness. 

(2) l·!hen business records or copies thereof are uelivered to the 

court or other tribunal, or to an office before "'hom a deposition is to 

be taken, as authorized by Section 15bO, require such court, tribunal, 

or officer to furnish a co~y of the records and accompanying affidavit 

to any party on request and payment of the statutory fee. 

(3) If the custodian of records or other qualified uitness appears 

personally for a deposition and testifies to the Batters required in the 

affidavit accompanying the reco~ds, allmo) the deposition (with records 

attached) to be used at trial in lieu of the affidavit. 

(4) If the custodian or other qualified witness is subpoenaed for 

a deposition and [lails or otheruise delivers the records instead of 

appearing personally, require the officer tefore "hom the deposition is 

taken to fon-rard the records to the court or other tribunal "here the 

24. See ~vid. Code § 1560. 
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matter is pending, together vith an additional affidavit, i[ any party 

so requests at or before the time for the deposition. 

(5) Give the custodian the alternative of delivering the originals 

of sl1bpoenaed business records if he chooses, rather than havinz to 
"5 deliver a copy as now required.~ 

(0) Provide a specific directive that the records or copy thereof 

to be used in evidence shall remain in custody of the court, tribunal, 

or officer to "horn they were delivered until the time of trial, depo

sition, or other hearin8, aud ~rovide that any copying shall be done by 

or under t:le imlllediate supervision of such court, tribunal or officer. 

Proposed Legislation 

An act to amend Sections ISh l ), 15bl, anJ 1562 of, and to add Sec

tions 15G 1. 5 and 1562.5 to, the Ilvidence Code, relating to the admis

sibility of business records in evidence. 

The people of the State of California do enact as follo<1s; 

Evidence Code " 1560 (amended) 

1270. 

SFCTIOLl 1. Section 1560 of the ~vidence Code is amended to read, 

15hO. (a) As used in this article, 

(I) "Business" includes every kind of business described in Section 

(2) ""'fitientiary £.!?EY of the records" ~ the records delivered 

pursuant to this article for ultimate ~ in evidence, whether such rec

ords ~ originals or ~ ~ thereof. 

25. The COli"uission is informed that, under current practice, some at
torneys and institutional notaries require the custodian to produce 
the ori8inal records at a deposition since they make better photo
copies. This is done by including the language of [vidence Code 
Section 1564 in the subpoena, requiring the personal attendance 
of the custodian, and accompanying the subpoena with a notice that 
personal at tendance '''ill be excused notwithstanding the language 
of the subpoena only if the original records are mailed. The 
Commission recommends that any doubt concerning the admissibility 
of such originals at trial under Section 1552 be eliminated by 
express statutory authorization for their admission. 
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(J) flIri:[oruation copy of the records 1
\ ~ i!. true" legible ~ and 

durable ~ of the eVidentiary copy of the records, .£!: of such part 

thereof ~ may be specified _in the request referred to in subdivision 

(e). 

(4) U"ee ....... !! "Records" includes every kind of record maintained by 

such a b~siness. 

(b) Except as provided in Sec tion 1564, "hen a subpoena duces tecUl" 

is served u>,on the custodian of records or other qualified Hitness of a 

business in an action in ,·,hich the business is neither a party nor the 

place ,,'here any cause of action is alleged to have arisen, and such sub

poena requires the production of all or any part of the records of the 

business, it is sufficient compliance thereuith if the custodian or 

other qualifie" >litness, "'ithin five days after the receipt of such 

subpoena, delivers by mail or othenlise e l:f'tle, ±e~4l>il:e, 8 .... dtl'fsl>il:e 

e .. to, .. li all the records described in such subpoena -'- .£!: !!. true, legible, 

and durable CO?y thereof, to t,le clerk of court or to the judge if there 

be no clerk or to such other person as described in subdivision (a) of 

Section 2013 of the Code of Civil Procedure, together with the affidavit 

described in Section 1561. 

(c) The evidentiary copy of the records shall be separately en

closed in an inner envelope or ~]rapper, sealed, 'lith the title and 

number of tue action, name of wit!less, and date of subpoena clearly 

inscribed thereon; the sealed envelope or wrapper shall then be enclosed 

in an outer envelope or wrapper, sealed, directed as follows; 

(1) If the subpoena directs attendance in court, to the clerk of 

such court, or to the judge thereof if there he no clerk. 
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(2) If th~ subpoena directs attendance at a deposition, to the of

ficer Lefor!.' "hoLl the deposition is to be taken, at the place designated 

in the sUbpoena for the taking of the deposition or at his place of 

business. 

(3) In other cases, to the officer, body, or tribunal conducting 

the hearin~;, at a like audress. 

(d) Cales,; t;le ~arties to the proceedin<; othen,ise agree, or unless 

the sealed envelope or lJrap-i)er is returned to a l.ri tness tvho is to appear 

personally, the evidentiary copy of the records shall : 

ilL Remain in the custody of the clerk, judge, officer, body, ~ 

tribunal to ,[nOll .!!:. ,TaS delivered until the tine of trial, deposition, 

or other hearinr. 

(2) L~cept as provided in subdivision (2), rena in sealed and shall 

be opened only at the time of trial, deposition, or other hearing, upon 

the direction of the judge, officer, body, or tribunal conducting the 

proceeding, in the presence of aU parties "'ho have appeared in person 

or by counsel at such trial, deposition, or hearing. 

(e) .!i. ~ party _to tne proceedini\ ~ requests and ~ the fee ~

quired Ex. Section 26u31 of the Government Code, the clerk, judge, 

officer, body. or tribunal to whom the evidentiary ~ of the records 

",as delivered shall do all pf the foUOI,ing' 

ilL Open the sealed envelope £!. "rapper. 

(2) flake, £!. cause ..t:.£. be made under its iml'cediate supervision, ~ 

information copy of the records, together ,·,ith ~ coPY of the accompanying 

affidavit or affidavits, and furnish them..t:.£. the requesting party. 

(3) Immediately reseal the evidentiary ~ of the records. 
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(f) Records T,..,hicll are not introJuced in evidence or required as 

vart of tiLe record shall be returned to the person or entity from l-JhoiII 

received. 

ComLlent. Subdivision (a) of SC!ction 15hO is amended to add defini

tions of 'evidentiary copy of the records and "inforl'lation copy of the 

records." This '''ill alloF the use of their terms elsewhere in this 

article to distinguish clearly between business records or a copy there

of which are intended ultimately to he offered in evidence, and copies 

Hhich are furnished to parties for purooses of information and trial 

preparation. 

Subdivision (b) is amended to al101! the custodian of records or 

other qualified Hitness of a business to comply with a subpoena duces 

tecum (subject to S"ction 1564) by sending either the original records 

or a copy thereof. Tile amendn,ent to subdivision (c) is technical. 

Subdivision (d) is amended to make clear that the evidentiary copy 

of the records shall remain in official custody from the time of its 

receipt until the time of trial, deposition, or other hearin~, and to 

provide an exception to the requirement that the records relnain sealed 

when a party requests an information copy. 

Subdivision (e) is added to allow a party to obtain an information 

copy of the records on request and payment of the statutory fee. The 

last sentence of old subdivision (e) is designated as new subdivision 

(f) • 

Evidence Code ~ 1561 (technical amendment) 

SEC. 2. Section 1561 of the ~vidence Code is amended to read: 

1561. (a) The evidentiary coPy of the records shall be accompanied 

by the affidavit of the custodian or other qualified witness, stating in 

substance each of the folloHing: 

(1) The affiant is the duly authorized custodian of the records or 

other qualified witness and has authority to certify the records. 



(2) Tne co~'y is a true copy of all the records described in the 

SUbpoena. 

(3) The records were prepared by the personnel of the business in 

the ordinary course of business at or near the time of the act, condi-

tion, or event. 

(b) If theousiness has none of the records described, or only part 

thereof, the custodian or other qualif ied ,Ii tnes s shall so s tate in the 

affidavit, and deliver the affidavit and such records as are available 

in the manner provided in Section 1560. 

COLffilent. Sec tion 1561 is amended to ",alee clear that the copy of 

the records which shall be accorupanied by the custodian r s affidavit is 

the "eVidentiary copy of the records." See Evid. Code c 1560(a)(2). 

Gnder contemporaneous amendments to Section 1562, a deposition of 

the custodian may, if the business recordS are attached as an exhibit to 

the deposition, be used in lieu of the affidavit required by this 

section. 

Evidence Code c 1561. 5. FonlarJin" for trial records subpoenaed for 

deposition (added) 

SEC. 3. Section 1561.5 is added to the Evidence Code, to read: 

1561.5. (a) If, in response to a subpoena duces tecum in connec

tion '''ith a deposition, the custodian of the records or other qualified 

witness delivers the records pursuant to Sections 1560 and 1561 to a 

person described in subdivision (a) of Section 2018 of the Code of Civil 

Procedure, such person shall, upon request by any party made at or 

before the time of the deposition, do all of the following.' 

(1) After the sealed envelope or wrapper containing the evidentiary 

copy of the records has been opened and any information copies have been 
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made, reseal the evidentiary copy of the records in the same manner as 

provided in subdivision (c) of Section 1560. 

(2) Prepare an affidavit statin~ the date the evidentiary copy of 

the records I,as received, the name of the person having custody of such 

copy from the date of receipt until the date of forwarding, the date and 

time such copy was opened and resealed, and "hat alterations or onis

sions, if any, have occurred to such copy from the time of its receipt. 

(3) Deliver by mail or othenJise the resealed evidentiary copy of 

the records, the affidavit of the custodian or other <jualified ,1itness 

required by Section 1561, and the affidavit required by subdivision 

(a) (2), to tl,e clerk of the court in I,hich the action is pending or to 

the judge thereof if there be no clerk, or to the officer, body, or 

tribunal before llhOl" the matter is pending. 

(b) I,Then received by the clerk, judge, officer, body, or tribunal, 

the evidentiary copy of the records shall be kept as provided in sub-

divisions (d), (e), and (f) of Section 1560. 

COhlillent. 1Llen a custodian of business records responds to a sub

poena duces teCUlJ in connect ion with a depos i tion by mailing such re

cords or authorized by subdivision (b) of Section 1560, any party may, 

under Section 1561.5, require the officer before whom the deposition is 

to be taken to forHard the evidentiary copy of the records to the court 

or other tribunal where the matter is pending. Section 1561.5 further 

provides for an affidavit to be made and forwarded with the records by 

such officer to establish the chain of custody for authentication pur

poses and to indicate whether any alterations or omissions have occurred 

to the records. 



evidence Code ; 1562 (ar"emle~) 

SEC. 4. Section 1562 of the [vidence Code is araendecl to read' 

~~e ~8ffie e~~eR~ Ee ~rletiS~ ~ke ef~~~~fi~ ~~efe8~ were e~€ere~ dRe ~~e 

e~s~ed~ae nfie beea pfe5e~~ and tee~~£~ea ~s ~fte ma~~efS S~5ee~ ±ft 

(al 1' .. " An affidavit subr,dtted pursuant ~ Section 1561 or 1561.5 

is admissible as evidence of the matters stated therein Ft:tf5tia.ft~ 

~e 6eet~eft f~6± as required by such sections and the matters so stated 

are presumeu true 4 \·J::len more than one person has kno'YTledge of the 

facts, more than one affidavit may be made. 

(0) Ii. the custodian of the records or other qualified ""itness of ~ 

business appears personally at ~ deposition, testifies ~ the matters 

required in S~ction 1561, and the records are attached ~ an exhibit to 

the deposition, such deposition n~y, notwithstanding subdivision (d) of 

Section 2016 of the Code of Civil Procedure, be used against any party 

as evidence of such matters, and the matters so stated are presumed 

true. 

(c) Origi"al records furnished pursuant ~ _thiS article ~ 

admissible in evidence to the ~ extent as though the affiant £!. 

deponent had been present and testified !£ the matters stated in the 

affidavit £!. deposition accompanying such records. 

(dl !~ of the records furnished pursuant ~ this article is 

admissible in evidence to the ~ extent ~ though the original 

thereof ~ offered and the affiant £!. deponent had been present and 

testified to the matters stated in the affidavit or deposition accompanying 

such records. 
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fa a subdivisions (a) and (u) are pre5~mr~feh presumptions affecting the 

burden of producinE evidence. 

Comment. Section 1562 is a"lencied to accol1plish three purposes. 

First, under subdivision (a), an affidavit subl'litted :)ursuant to subdi

vision (a)(2) of Section 1561.5 is admissible and presumptively true in 

the same manner as the custodian's affidavit submitted pursuant to 

Section 1561. Second, under subdivision (b), a deposition of a custo

dian of records may be used in lieu of the affidavit required by Section 

1561 if t~le custodian testifies to the matters required by that section 

and if the records are attached as an exhibit to the deposition. Third, 

under subdivision (c), orisinal records are wade admissible to the same 

extent as though the contents of the accompanying affidavit or deposi

tion had been given by oral testiuony at the hearing. This eliminates 

an anomaly in ~rior lat-' which made copies of the records more easily 

adn,issible than tile original records. 

Subdivision Cd) is a restatement of the substance of the former 

first sentence of Section 1562 and allons a deposition as .Jell as an 

affidavit to establish the foundation required for admission of the 

records. Cf. Evid. Code 5 1562.5 (additional requirements for admissi

bility over technical hearsay objection). 

Subdivision (e) restates the substance of the former last sentence 

of Section 1562 anu applies to a deposition used under subdivision (b) 

as >Jell as to an affidavit used under subdivision (a). 

Evidence Code J 1562.5. Admissibility of records over technical hearsay 

objection; required notice (added) 

15&2.5. (a) 11hen the requirements of subdivision (L) and, if ap-

plicable, subdivision (c), are satisfied, records furnished in compli

ance with this article, or a copy thereof, are not made inadmissible by 

the hearsay rule lv-hen offered to prove an act, condition, or event 



recorded unless (1) a genuine question is raised as to 'Yl'hether the 

record accurately records the act, condition, or event or (2) in the 

circumstances, it would be unfair to admit the records or a copy thereof 

without requirinf, the personal attendance of the custodian or other 

qualified I?itness. JJoncoLlpliance with subdivision (b) or (c) shall have 

no effect other than to make this subdivision inapplicable. 

(il) ].{'len a subpoena duces teeULi is served on the custodian of 

records or otl,er qualif ted Fitness of a business requiring the "roduc

tion of all or part of the records of a business at trial or at a hear

ing other than a deposition, the party serving such subpoena or causing 

it to be served shall, not less than 38 days prior to such trial or 

11earing in a civil action or proceeciing and not less than 10 days prior 

to such trial or hearing in a criminal action, or such shorter time as 

the court may allow, (1) file and serve on each party written notice 

that such records have been subpoenaed for such trial or hearin~ pursu-

ant to Article 4 (commencinl: .. ith Section 1560) of Chapter 2 

of Division 11 and (2) serve on each party a copy of such 

subpoena. 

(c) Fhen request is made to have records fonmrded pursuant to Sec-

tion 1561.5, written notice of such request shall be filed and served on 

each party not later than 10 days after such request is made. 

Comment. Section 1562.5 allows business records furnished in com

pliance with this article, or a copy thereof, to be admitted in evidence 

over a technical hearsay objection if the notice requirements of this 

section are met. Uuder prior law, the require",ents of Section 1561, 

~rescribing the contents of the custodian's affidavit accompanying 

business records, fell short of the requirements of Section 1271 neces-
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sary to invoke the business records exception to the hearsay rule. See 

Fvid. Code j 1271 (d) (OlUst be shotm that "[tJhe sources of information 

and lilethod and time of preparation "'ere such as to indicate its trustworthiness"). 

Tae notice required by Section 1562.5 ,,,tIl permit any party to 

request an information co~y of the records as prescribed by subdivision 

(e) of Section 1~60. The requesting party may thus determine before 

trial whether there is a genuine question as to the accuracy of the 

records, "hether there is a basis for raising unfairness as an objec

tion, or Hhether to require by separate sub~oena the custodian's per

sonal attendance. 
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