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Memorandum T6=11

Subject: Study 78.50 - Lessor-lessee Relations (Unlawful Detainer Proceedings)

Introduction

Mr. Romald P. Denitz, Assistant General Counsel, Tishman Realty & Construce
tion Co., Inc., has submitted te the Commission a prepesal for amending Sec-
tion 1174 of the Code of Civil Procedure and Section 1952 ef the Civil Code
relating to unlawful detainer. The proposal would clarify the relatienship
between the uniawful detainer statute and the rules of damages in actions for
rent enacted in the Civil Qode in 1970, and make certaln substantive changes,

A copy of the proposkl 1s attached to this memorandum as Exhibit I.

Unlawful Detaiper Damages Where the Lesseqéﬁgmains in Possessien Until Trial

Under present law, when the lessor brings an unlawful detainer preceeding
and the lessee unlawfylly remains in possessien until the trlal, the lesser
may, as an incidenf of & Judgment of restitution of the premises, obteln damages
as follovws:

(1) He may recover unpaild rent having accrued pricr to the termination
of the lessee's right to possession (normally the explration.ef the threeeday
period specified in the notice to quit). See Code Civ. Proc. § 1174; Markham
v. Fralick, 2 cal.2d 221, 226, 39 P.2d 80k, 806 (1934); Chase ¥. Peters, 37
Cal. App. 358, 360-361, 174 P. 116, 118 (1934); M. Moskovitz, P, Honigsberg,

& D. Finkelstein, California Eviction Defense Manual § 15.8, at 14k (1971)

[hereipafter cited as Moskovitz].
{2) He may recover damagesl for the reasonable rental value of the premises

from the beginning of the period of unlawful detention until the date of judgment.

1. Compensation for the period of unlawful detention is "damages," not "rent.”
Haig v. Hosan, 82 Cal. App.2d 876, 878, 187 P.2a 426, 427 (1947); Glouberman
v. Coffey, 138 Cal. App.2d Supp. 906, 907-908, 292 P.2d 681, 682 (1955).
The distinction between these two terms is often confused. Moskovitz,
supra, § 15.8, at 1hk.
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See Garfinkle v. Montgomery, 113 Cal. App.2d 149, 153, 248 P.2d 52, 55 (1952);

Roberts v. Redlicp, 111 Cal. App.2d 566, 563, 244 p.2d 933, 935 (1952);

Flournoy v. Everett, 51 Cal. App. 406, %08, 156 P. 916, 917 (1921).

{3) He may recover incidental damages occasioned by the detention and

which occur during the detention to the time of trial. Roberts v, Redlich,

supra at 569, 244 P.2d at 935, See Chase v. Peters, supra at 360, 174 P. at

118. Such incidental damages may include the cost of removing and storing the

lessee's property, see Cralg v. Reed, 98 Cal. App.2d 695, 636-697, 220 P.2d 771,

773 (1950}, increased costs of remodeling caused by the delay, see Gwinn v.
Goldman, 57 Cal. App.2d 393, 403, 134 P.2d 915, 919 {1943), and damages for
waste, see Nolan v. Hentig, 138 cal. 281, 282, 71 P. 440 (1903).

The lessor may not recover damages eccruing after judgment (prespective

damages) in an unlawful detainer proceeding. E.z., Cavaneugh v. High, 182 Cal.

App.2d Tlh, 722-723, 6 Cal. Rptr. 525, 530-531 (1960); Roberts v. Redlich,

supra at 569-570, 244 P.2d at 935. This is consistent with the rule exlsting
prior to 1970 which denied the lessor in an action for rent the right te
recover future installments of rent on g theory of anticipatory breach, or, if
he took possession and relet the premises for the tenant's account, denied him
the right to recover damages for loss of rent until after the expiration of

the original term. See 3 B. Witkin, Summary of California Law, Real Property

§§ 515-516, at 2186-2187 (8th ed. 1973).

Acting at the recommendation of the Califernis Iaw Revision Commission
[see 9 Cal. L. Revision Comm'n Reports 153-174 (1965)], the Legisleture in 1970
added Sections 1951-1552.6 to the Civil Code which allow the lessor in an action
for rent to collect prospective damages for loss of benefits of the lease. See
Cal. Stats. 1970, Ch. 89. Section 1952 of the Civil Code provides, however,
that, with one exception not important here,

nothing in Sections 1351 to 1951.8, inclusive, affects the provisions

of Chapter 4 (commencing with Section 1159} of Title 3 of Part 3 of the

Code of Civil Procedure, relating to actions for unlawful detainer,
forcible entry, and forcible detalner.
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Hence, the 1970 legislation did not change the preexisting rule applicable to

unlawful detalner proceedings which denied the recovery of damages occurring

after judgment.

Damages 1o an Action Commenced as (ne For Unlawful Detainer Where lLessee
Surrenders Possession Before Trial

If the lessee surrenders possession of the premises after commencement
of the unlawful detainer proceeding, it is automatically converted into an

ordinary civil action for damages. Union 0il Co. v. Chandler, 4 Cal., App.3d

716, 722, 84 Ccal. Rptr. 756, 760 (1970). See Heller v. Melliday, 00 Cal.

App.2d 689, 697, 14l P.2d Lhy, 451-452 (1973); Servais v. Klein, 112 Cal.

App. 26, 35«36, 296 P. 123, 127 (1931). Since the action is no lenger one jor
unlawful detainer, 1t would appesr that Section 1952 of the Civil Code, becomes

inapplicable, and the prospective damage provisions of Section 1951.2 hecume
applicable. . Heuce, the lessor may recover (1) rent unpaid ai the

time of termination of the lessee's right to possession, with interest; (2)
rent from termination until judgment less avopldable loss of rent proved by the
lessee, with interest;S (3) present value of rent which would have accrued

after Judgment until the end of the term less avoldable Jloss of rent proved by

the lessee, with interest; apd (4) any other amount necessary to compensate the
lessor for all detriment proximately caused by or likely to result from the

lessee’s breach. BSee Civil Code § 1951.2.

2, It would appear that the provisions of Section 1951.4 of the Civil Code,
allowing the lessor to leave the premises vacant and collect rent as it
becomes due where the lease s0 provides and "the lessor does not termi-
nate the lessee's right to possession,"” are inapplicable in this situa-
tion, since the lessor must terminste the lessee's right to possession
before commencing an unlawful detainer proceeding. See Code Civ. Proc.

§ 1161; Moskovitz, supra § 3.12, at 13-14. But see Civil Code § 1952{c).

3. This is a change from pre~1970 law which terminated the lessee's liability
for the reasonable rental value of the premises upon his surrender of the
premises, see Chase v. Peters, 37 Cal. App. 358, 360, 17k p. 116, 118
(1934), except vhere the lease allowed the lessor to reenter and relet the
premises for the tenant's account without declaring a forfeiture of the
lease, €.g., Security Realty Co. v. Kost, 96 Cal. App. 626, 628623, 274
P. 608, 609 (1929).

-3



If the terms of the lease appear in the complazint, that wmay be a suf-
ficient pleading to allow the plaintiff to recover all of the damages
authorized by Section 1951.2 without any 2mendment of the complaint. See

3 B. Witkin, California Procedure, Pleading §§ 784~785, at 23992400, and

§§ 793794, at 2L06-240T7 (24 ed. 1971}. The better practice, however, would
be to flle an amended pleading to include a specific claim for prospective
damages.

If no answer or demurrer has been filed, the plaintiff mey amend once
as of right and without leave of court. Code Civ. Proc., § 472; 3 B. Witkin,
supra § 1038, at 2617. fThereafter, the court may in its discretion allew
such amendment, Code (iv. Prec. § L73, and is guided by a "policy of great
liberality in permitting amendments at any stage of the preceeding , . . "
3 B. Witkin, supra § 1040, at 2618, Amonz the reasons for which the court
may properly refuse to allow an amendment are: (1) the prqposed amendment
is insufficlent to state a cause of action; (2) the party seeking leave to
amend has failed to submit a copy of the proposed amendment; (3} there has
been unwarranted and prejudicial delay 1n submitting the proposed amendment;
(h) the party seeking leave to amend has engazed in Inequitable conduct
during settlement negotlations. See 3 B. Witkin, supra §§ 1045-1050, at
2622-2627.

The fact that the plaintiff seeks additlonal damages in his complaint is
no bar to the granting of leave to amend. A complaint may be amended to seek
an additional or an entirely different remedy, to change the lepal theory of
recovery, or to change the c¢suse of action, so long as recovery l1s
sought "on the same general set of facts.” 3 B. Witkin, supra §§ 10741075,

at 2650-2651, and § 1080, at 2656.
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Therefore; when the lessee surrenders possession in an unlawful detainer
proceeding, the lessor should always be granted leave to amend to seek

prospective damages unless there are equitable considerations to the contrary.

The Denitz Proposal and Staff Recommendations.

There are five basic elements of Mr. Derndfz' proposal, set forth with

staff recommepndations as follows:
I

Proposal: Mike the measure of damzges specified in subdivisions {a)}(1)
and {a){2) of Civil Code Section 1951.2 {rent to termination with interest,
and rent from termination until judgment, less avoidable loss, with Interest)
the express measure of compensatory damages in all unlawful detainer pro-
ceedings, whether or not the tenant has surrendered possession. BSee proposed
Code Civ. Proc. § L174{Bb}(1)}.

gtaff recommendation: Approve. This would codify what appears to be

existing law where the tenant has surrendered possession, and would eliminate
any doubt or confuslon. It changes existing law slightly where the tenant has
not surrendered possession by awarding "unpaid rent which would rave been earned
after termination” instead of damages for the reasomable rentel value of the
premises after terminsfion. This is consistent with the approach recommended by
the Commission and adopted by the Legislature 1n 1970, moving away from real
property concepts and toward contract concepts 1n dealing with -leases. £ee

9 Cal. L. Revision Ccmm'n Reports 157-159 {(1969).

IT
Proposal: Make a technical, conforming change in the formula for assessing
punitive damages where malice is shown (compensatory damages plus, in the
court's discretion, twlce that sum 1instesd of, as now, compensatory damages
or treble that sum). See proposed Code Civ. Proc. § 11T74{b}(2).
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Staff recommendation: Approve.

II1

Proposal: Make mandatory the present discretion to grant the plaintiff's
appllication for leave to amend tocplead prospective damages after the lessee
has surrendered possession of the premises. 3See proposed Code Civ. Proc.

§ 1274(p)(3).

Staff recommendation: Disapprove the mandatory feature of the proposal.

The court's present discretion is liberally exercised in favor of allowing
amendmenit, and the court should retain discretion to deny leave to amend when
equitable consideraticns warrant.

Approve in principle the language making explicit the applicability of
the prospective damage provisions of Civil Code Section 1951.2 to unlawful
detainer proceedings when the lessee has surrendered possession. This would
codify what appears to be existing law. and would eliminate doubt and con-

fusion.

v
Proposal: Amend the provision allowing the tenhant to regain possession
of the premises after an unlawful detainer judgment for default in rent (if
a forfeiture has not occurred) by paying into court the amount of the Jjudgment
within five days, to make it applicable when the lease has not "terminated,"
instead of when the lease has not "by its terms expired.” See proposed
amendment to Code Civ. Proc. § 1174(c).

Staff recommendation: Disapprove. The effect of the proposed change is

not clear. The word "terminated"” appears to have been borrowed from Section
1951.2(a ) of the Civil Code (lease "terminates" before the end of the lease

term by the tenant’'s breach plus either abandonment by the lessee or
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termination of the right to possession by the lessor), but Section 1952 makes
Section 1951.2 inapplicable to unlawful detainer actions. If the word "termi-
nated" as added to Section llTh(c) of the Code of Civil Procedure has the
meaning given to it by Section 1951.2(a) of the Civil Code, the proposed amend-
ment will effectively repeal subdivision {c) since an unlawful detainer action
cannot be maintained during the lease term without a breach by the tenant plus

termination of the tenant's riznt to possession. See Code Civ. Proe. § 1161.

v

Proposal: Amend Section 1952 of the Civil Code {effect of 1970 legisla-
tion on unlawful detainer proceesdings) to do the following:

(a) Make clear that the lessor may seek prospective damages either in an
acticn for unlawful detainer after surrender of possession by the tenant, or in
a separate action for damages, but not both.

{b) Require the court liberally to grant & motion by the plaintiff for
consolidation or removal if two such actions are pending.

Staff recommendation: Approve (a) in principle. This would codify existing

law and clarify the effect of Section 1952 in view of the proposed changes to

the unlawful detainer statute. Disapprove (b) as unnecessary.

Respectfully submitted,

Robert J. Murphy IIT
Legal Counsel
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( For. ZE?‘E@E’ME Pwe RSE S’.)

§1951.2. [Breach by lessee: Lessor's remedies: Indemnification for prior liabilitics of
Jessee.) {a) Except as otherwise provided in Section 19514, if a lessee of real property
breaches the lease and abandons the property before the end of the term or if his nght 10
possession is terminated by the lessor because of a breach of the lease, the ease terminates.
Upon such termination, the lessor may recover from the lessee:

{1) The worth nt the time of award of the unpaid rent which had been earned at the time
of termination;

(2) The worth at the time of award of the amount by which the unpaid rent which would
have been carned after termination until the time of award exceeds the amount of such rental
Joss that the lesiee proves could have been reasonably avoided;

{3) Subject to subdivision (c), the worth at the time of award of the amount by which the
unpaid rent for the balance of the term after the time of award exceeds the amount of such
rental loss that the lessee proves could be reesonabiy avoided; and

14) Any other amount necessary to compensate the kessor for all the detriment proximately
caused by the lessee’s failure to perform his obligations under the iease or which in the
ondinary course of things would be likely to result therefrom.

{b) The “worth at the time of uward” of the amounts referced 10 in paragraphs (1) and {2)
of subdivision (2) is computed by allowing interest at such fawful rate as may be specified in
the lease or, if no such meinpeciﬁdinthcleasc,uﬁnlcga! rate. The worth at the time of
award of the amount referred t0 in parmgraph (3) of subdivision (a) is computed by
discounting such amount at the discount rate of the Federal Reserve Bank of San Francisco
at the time of award plys ! percent.

(c) The lessor inay recover damages under pulg’lp!l (3) of subdivision (a} only if:

- (1} The lease provides that the damages he may recover inelude the worth at the time of
award of the amount by which the unpaid rent for the balance of the term after the time of
wward, or for any shorter perlod of time specified in the Jease, exceeds the amount of such
reaial loss for the same period that the Jeasee proves could be reasonabiy avoided; or

- {2) The lessor relet the propesty prior o the time of award and proves that in reletting the
property he scted reasonably and in a good-faith effort to mitigate the damages, but the
recovery of damsges under this paragraph is subject to any limitations specified in the lease.

{d) Efforts by the lessor to mitigate the damsges caused by the lessee’s breach of the lease
do not waive the lessor’s right to recover damages under this section.

{¢) Nothing in this section affects the right of the lessor under a lease of real property 1o
imdemnification for liability arising prior to the termination of the lease for personal injuries
or property damage where the lease provides for such indemnification. [I1970 ch 8% § 2.}

Witkin Summary (&b ed} pp 537, 2102 2118, 2181, 2193, 2i94, 2195, 2196 2197, 2198,
2209, 2210
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(c) When the proceeding is tor an unlawfal dewiner after default %_th,x,_;?f :

and the lease or agreement under which the rent is payable has not dr-tortemmreo ar
the notice required by Section 1161 has not stated the election of the landiord 1o declare the
forleiture thereof, the court may, and, ¥ the lease or apreement is in writing, is for a term of
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amount found due as rent, with interest therean, and the amount of the damages found by the



jury or the court for the unlawful detainer, and the costs of the proceedings, and thereupon
the judgment shall be satisfied and the tenant be restored to his estate,

Bul if payment as here provided be mot made within five days, the judgment may be
enforced for its full amount, and for the possession of the premises. In all other cases the
judgment may be enforced immediately,

(d) A plaintiff, having obtained a writ of restitution of the premises pursuant to an action
for unlawful detainer, shall be entitled to have the premiscs restored to him by officers
charged with the enforcement of such writs. Promptly upon payment of reasonable costs of
service, the enforcing officer shall serve an occupant or post a copy of the writ in the same
meanner as upon levy of writ of attachment pursvant to subdivision {d} of Section 488,310, In
addition, where the copy is posted on the property, another copy of the writ shall thereafter
be mailed to the defendant at his business or residence address last known to the plaintiff or
his attorney or, if no such address is known, at the premises. The writ of restitution of the
premises shall include a statement that personal property remaining on the premises at the
time of ifs restitution to the landlord will be sold or otherwise disposed of in accordance with
Section 1174 of the Code of Civil Pracedure unless the tenant or the owner pays the landlord
the reasonable cost of storage and takes possession of the personal property not later than 13
days after the time the premises are restored to the landlord. If the tenant does not vacate the
premises within five days from the date of service, or, if the copy of the writ is pested, within
five days from the date of mailing of the additional notice, the enforcing officer shall remove
the tenant from the premises and place the plaintiif in possession thereof. It shall be the duty
of the party delivering the writ to the officer for execution 1o furnish the information reqguired
by the officer to comply with this section. -

(e) Personal property remaining on the premises which the landlord reasonably believes to
. " have been lost shall be disposed of pursuant o Article 1 {commencing with Section 2080) of
Chapter 4 of Title 6 of Part 4 of Division 3 of t' e Civil Code. The landlord is not liable to
the owner of any property which he disposes of in this manner. If the appropriate police or
sheriff’s department refuses to accept such property, it shall be deemed not 1o have been lost
for the purposes of this subdivision.

{) The landlord shall pive notice pursuant to Scction 1983 of the Civil Code to any persen
(other than the tenant) reasonably believed by the landlord to be the owner of personal
property remaining on the premises.

{g) The landlord shall store the personal property in a place of safekeeping until it is either
released pursvant to subdivision (h) or disposed of pursuant to subdivision (i).

{h} The landiord shall release the personal preperty to the tenant or, at the landlord’s
option, fo a person reasonably believed by the landlord to be its owner if such tenant or other
person pays the costs of storage as provided in Section 1990 of the Civil Code and claims the
property not later than the date specified in the writ of restitution before which the tenant
must make his claim or the date specified in the notice befare which a person other than the
tenant must make his claim.

(i) Personal property not rcleased pursuant to subdivision (h) shall be disposed of pursvant
1o Section 1988 of the Civil Cede.

(7) Where the landlord releases personal property to the tenant pursuant to subdivision (h),
the lzndlord is not lisble with respect to that property to any person.

(k) Where the landlord releases personal property pursuant to subdivision (h) to a person
(other than the tenant) reasonably believed by the landiord to be its owner, the landlord is
not Hable with respect ta that property to:

{1) The 1enant or to any person to whom notice was given pursuant fo subdivision {f); or

{2) Any other person, unless such person proves that, prior to releasing the property, the
landlord believed or reasonably should have believed that such person had an interest in the
property and also that the landlord knew or should have known upon reasonable investigation
the address of such person, '

{7} Where personal property is disposed of purstant to Scction 1988 of the Civil Code, the
fandlord is not liable with respect to that property to:

(1) The tenant or to any person fo whom notice was given pursitant to subdivision {N); or

(2} Any other person, untess such person proves that, prar to disposing of the property
pursuant to Section 1988 of the Civil Cade, the landiord believed or reasonably shouid have
believed that such person had an interest in the property and also that the landlord knew or
should have known upan reasonable investigation the address of such person,

(m) For the purposes of subdivisions (e}, {f). (h), (k), and ¢/} the terms “owner,”
“prewises,” znd “reasonable betief” have the same meaning as provided in Section 1980 of
the Civil Code. [1872; 1873-74 ch 383 § 153 1907 ch 37 § 1; 1931 ch 259 § I; 1933 ch 741
§1; 1939 ch 717 §1; 1945 ch 593 §1; 1967 ch 1600 §2; 1968 ch 102 §2; 1969 ch 450 §1;
1970 ch 674 § 1; 1971 ch 1648 § 1: 1974 ch 331 § 3: ch 1516 621, operative January 1, 1976.]
Cal Jur 3d Appeliate Review § 205, Assavlt and Other Wilful Tores § 33; Cal Jur 2d Actns
§34, Crops § 14, Dame §F 160, 183, Forc E& D §53 32 34 35 L & T §§ 278 280 287,

(312, 362, 379 et seq; Cal Practice §§ 1:6, 195:1, 1953, 195:12, 195:13, 195:32, 195:34, 195:35,
208:2, 383:6, 383:28; Witkin Procedure 2d pp 438, 1647, 2168, 2172, 3202, 3442, 3543, 3553;
Summary pp 1116, 1599, .
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§ 1952, [Effect of actions for unlawful detainer, forgible cniry, foreible detainer.] (a)
Except a5 provided in subdivision (¢), nothing in Sections 1951 to 1951.8, inclusive, affects the
provisions of Chapter 4 {commencing with Scction 1159) of Title 3 of Part 3 of the Code of
Civil Procedure, refating to actions for unlawful detainer, forcible entry, and forcible detainer.

WM EXCEPT AS RoviDED N SUBDIVSI AN
(C.)) XZ.Z Fhe-bringing of an action under the provisions of Chapter 4 {commencing with Section
11.59) of Title 3 of Part 3 of the Code of Civil Procedure does not affect the lessor’s right to N
bring a separate action for relief under Sections 1951.2, 195L.5, and 1951.8, but no damages .

shall be recovered in the subsequent action for any detriment for which a claim for damages
was made and determined on the merits in the previous action. :

(c) After the lessor obtains possession of the property )T#Eﬂ 4

(0 lessor. rMAaY. oEEL  THE
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P 0 Sgés SS cd /Y under & judgment pursuant to Section

1174 of the Code of Civil Procedure, he s no longer entitled to the temedy provided under
Section 19514 unless the lgssee obtains relief under Section E179 of the Code of Civit
Procedure. {1970 ch 89 § 7.] Witkin Procedure 2d, p 984; Summary (8th ed) pp 2119, 2194,
2195, 2198, 2200, 2210. '



