10/22/75

Memorandum T5-75
Subject: Annual Report

At the last meeting, the Commission reguested that the staff revise the
Anmial Report to provide a summary of the work of the Commission at the beginning
of the report and to rearrange the various portions of the report. Attached is
a draft of the revised report. Ve will, of course, have to further revise the
report to reflect the recommendations that actually will be submitted to the
1976 session of the legislature.

If the Commission desires that the summary of the work of the Commission
appear immediately after the letter of transmittal, it could be located there.
We could print the page containing the summary on gray paper at no increase in
the cost of printing. We heve organized the report in the attached form because
we believe that the introduction provides useful information.

We have arranged the portions of the report generally In the order in which
the matters covered are discussed in the summary. Is this arrangement satis-
factory?

The Annual Report {including the various recommendations that will be
ineluded in the Anmual Report) must be approved Tor printing at the November

meeting if it is to be available in printed form about April 1, 1976.

Respectfully submitted,

Jehn H. DeMoully
Executive Secretary
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in confurmity with Government Code e son L33, the
Coatiforniz Law Revision Cormmission herewith subnais thes

report of its activities during 1975

This report was printed during the first weex of Decesnber
197¥ so that it would be availzble in printed from eartv in
January [97%. Accordingly, it does not reflect changes in
Commission membership after December t 19735

Respectfully subinitted,
MARC SANDSTROM
Chairinan
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APFEND ICESD

I. Currsnt Toples--Prior Publicetions and Legislative Action {see papges 29-30
infra of this draft]

II. Legislative Action on Commission Rzcommendations {Cumulative) [sce pages 37-47
infra of this draft]

IIT. ZRHeccomezadation Relating to Admicsibility of Copies of Businzss Rzcords
in Evidence {January 1975)

V. PExtract {rcm Rzporlt of Assembly Commitlesz on Judiciary on Sssembly Bills
11, 124, 125, 126, 127, 129, 189, 120, 131, 24%, and 278

V. Extrect from Heport of Ssnatz Commitiee on Judiciary on Assewbly Bills
11, 124, 125, 126, 127, 124, 129, 130, 131, 20C, and 278

T, Extrazct from Report of Senate Camsitiee on Judiciary on Senate Bill 2G4
VIT. Repori of Assembly Committes on Judiciary on Assenbly Bill 73

VIIT. secimeldetion Rl
Low {Junz 1575)

=

ating to Turrnover Qrders Under the Claim and Delivery

1¥. TRecomendziion Relating to RBelocation Asgistance by Private (endewncrs
(nctoher 1973)

. _ . s et _ .
¥. FBRoeoonmeondalion Relating to Condemnztion for Byroads and Utiliiy Emsements
%
- J‘

|F‘r> ouEr 1975

v, Recesrendation Relating to Transfer of Cub-of-State Trusts to Californi
{Dotohsr 1G79)

HIT. Recommernintion Relating to Admissibility of Duplicates in Evidence
(woverber 1975)

WETT. Terermendation Relating to Undevtakings for Costs (November 1975)

XIV. Recommeldation Relating to Liquidated Daragss (Rovember 1975)

Xv. Reccnmezndation Relating to Oral Modification of Contracts (November 1975)

¥VI. Rezcommendalion Relating to the Claims Pressntation RHegquirement in Inverse
Condernation Acticns {November 1975)
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INTRGDLUCTTON

ine primary ovhjective of the California Law Kevision Ccamissicn is
to study the starutory aod decisional law »f this siate to Jlscover de-
Teclt anu anachronisms and to recommend lepislation to effect nezded
relocrs,

The Commission consists of a Member of the Senate appointsd by the
Committee on Rules, a Member of the Assembly appointed hy the Sneaker,
and sover additional memisers appointed by the Governor wirh the dvize
and consent of the Senate, The Legislative Counsel iz an ex officic
nonvating member of the Commissioa,

The Commission assists the Legislature in keeping the iaw up to
date by intengively studying complex and controversial subjects iden-
tifying uzajor policy questions feor legislative attention, gathering the
views of interested persons and organizations, and drafting reccamended
legisiation for legislative consideration. The efforts of the Commis-
sion permit the Legislature to determine significant policv questions
rather than co concern itself with the rechnical problems in preparing
background studles, working out intricate legal problems, and arafting
needed legislation. The Commission thus enables the lLeglsiature to ac-
complish needed reforms that ntherwise might not be made because of the
heavy demands on legislative time. In some cases, the Commission’s study
discloses that no new legislatiocu on a particular topic is needed, thus
relieving the Legislature of the need to study the topic.

The Commission may study only toplcs that the Legislature by con-
current resolution authorizes it to study. The Commission now has an
agenda of 22 topics, Including five new topics added by the Legislature
at the 1975 session,

Commission recommendations have resulted in the enactment of legis-
lation affecting 4,337 secticns of the California ztatutes: 1,615 sec-

tions have been added, 853 gections amended, and 1,389 sections repealed.

S



SUMMARY OF WORK OF COMMISS5TION

1972, the Law Revision Commission waa engssud In two prin-

ti) Fresentation of its legislative program to the Legislaturs,

(1) Work on various assignments given to the Commission by the
Legisliacure.

At the 1975 session, two resolutions aud 21 bills were introduced
upen recommendation of the Commission. Both of the resclutions were
adopted; 17 of the bills were enacted; one bill was held over to the
1976 session; and three billis were held din commictee. The 17 bills en-
acted 1n 1975 (which added, amended, or repealed approximately 750 sec-
tions} dealt with a wide variety of subjects: A new comprehensive emi-
nent domain law was enacted as were bills relating te evidencey modifi-
cation uf contractsj escheat of smounts payable on travelers checks,
money orders, and similar instrumentst payment of judgments by local
public entitiesy and out-of-court views by judge or jury.

The Commission plans to submit 1l recommendations to the 1976 session.
These recommendatione deal with partition of real and personal property,
attachment, turnover orders under the claim and delivery law, relocation
assistance by private condemmors, condemnaticon for byroads and utility
easements, admissibility of duplicates In evidence, transfer of out-~of-~
state trusts to California, undertakings for costs, liquidated damages,
oral modificaction of contracts, and the claims presentation requirement
in inverse condemnation actions.

During 1976, the Commigaion plans to devote the major portion of
its time and rescurces tc the study of nonprofit corporation law, Other
topics that will be under active study during 1976 include creditors'
remedies; condemnation law and procedure} evidencej and child custody,
adoption, guardianship, and related matters,

The Commiseion also has been engaged in a continuing study, made
pursuant to Section 10331 of the Government Code, to determine whether
any atatutes of the state have been held by the Supreme Court of the
United States or by the Supreme Court of California to be uncomnstitutionazl
or to have been impliedly repealed.

During 1975, the Commission held nine separate meetings, consisting

of 21 days of working sessions.
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LEGTS 1
SURPMITTED 90 1975 LEGIALATIVE BROSIS

Tunrty-one biills and two coenourrant resolotiens werz2 intredoesd to elfoe.
Luate the Commission's recunmsoncations during 10?) The coscurrent resclutionsg

ajopied, 17 of ths bills woere enected, one hill was held over for heasring

197, ora three bills were nel enacted

wicvion's roccolmendecions on this cubjnct.

sabptentive, techotiont, od

o TN

and the Senate Jediciary Cose

LA

feooan iy Uit 1Y, which pressosed we enocizment of oonew, comprehensive
ew’ . ot deooais Clstule, was enacted esg Chapeer 1273 of tlie Statutss of 1473,
The. mend are net deteiled Lere boopuce the Coosisslion plens
to publich, in cceperation with the California Contlnulng Educaticn of the
Bar, a psmphlet centeining the statute as enacted with the officisl Comments.

The Commission had planned to submit reccmmendaticns to the 1675 Legis.
lature relating to inverse condemnation (claims presentation requirement}),
liquidated damages, prejudgment attschment, and wage garnishment procedurs
See Annuzl Report (D2cember 1G74%), 12 Cal. L. Revigion Cemm'n Reports at
512-513 (1974). However, the Commission wes unable to prepare these rec-
omendations in time to permit thelr soumission in 1975, The Cewmizsicn
plans to submit two of the recommendations te the 1976 Legislature.

Sce '"'1976 Lepislative Program” infra.

5

Eieven hills—-fssembly Biile 11, 124, 125, 126, 127, 128, 129, 130, 131, 206,
-
378 vere introduced by Azcenblyman Alicier Hebdlister to effectuate the Cons-

belore Lthe Lilic



Assembly Bills 266 (state agency condermaticr) and 278 (conforming amend-
ments to codified section§ were enacted as Chapters 1239 and 1240 of the
Statutes of 1975. A number of substantive, technieal, ard clarifying smendrents

were rade to the bills before they wore enacted. Thesz amondments likowisze are

{7

not detailed hoere because they will be included in the pamphlet containing
the statute as enacted with official Comments.

hesembly Bilis i2h, 125, 126, 127, 128, 129, 130, and 131, making conform-

) s
ing changes in special district statutes, were enacted as Chapters 384, 581

>
585, 1176, 582, 586, 387, and 1276, respectively, of the Statutes of 1975
A fow technical amendments were made before the bills were enacted. For

revisions made in the Comments to various sections of these bills, see the

extract from the Assembly and Scnate Committee Reports set out as Appendix

IV and Appendix V to this Report.

Qral “odif{icsiicn of Writion Corlracis

Tuo bills were introduced by Assenblyman HMehlister at the L8975 szezicn to

glieuusts Lhe pecorcendation of the Ceommwission on this subjeoct.  See Recomends-

r Relating to Oral Modification of Vritter Contracts, 13 Cal. L.

fevision Comn'n Teports 301 (1276).

Aazoriiy #2ill 7h, which bzcame Chanter 7 of ths Statutes of 1975, was intre-
duccd to elficcinate the Commissicn's reccmrendation concerning.SectiOn 2209 of
the Commercilal Code. The bill was enacted as intrcecduced.

Assepbly Bill 75 was introduced to effectuate the Camission's recewmanda—
ticns concerning Section 1698 of the Civil Code. The bill was not enacted. The
Commission plans to submit a revised recomrerndation on this subject Lo tha 1975

Legislature. 8Sze Reccrmendation Relating to Oral Modification of Contracts

(Hovember 1975), published as Appendix XV to this Report.

o



- a

Paymaent of Judgments Apainst Local Public Intitics

Senate Bill 607, which beecame Chapler 285 of the Statutes of 1975, was in-
troduced by Sernator Alfrad H. Song Lo sffectuate the recommendation of the Com-

missien on this subjzet. Sze Recammondation Aelalirg Lo Payvment of Judononts

Apainst Local Public Entities, 12 Cal. L. Revision Comm'n Reports 575 (1274).

The bill was enszcted as intreduced,

View by Trier of Fact in a Civil Case

Senate Bill 29k, which becawme Chapter 301 of the Statules of 1575, was in-
ircducsd vy Serator Robert §. Steverns Lo effectuate the recoammeorndaticn of the

Commigsion on this subject. fee Reconmendation Relating to View by Tricr of

Fact in a Civil Case, 12 Cal. L. Revision Comz'r Reports 587 (197%); Report

en Judicisry on Senzie RiLl 204, Senate J. (March 13, 1575)

at 1852, reprinted as Appendix VI to this Report. Assembly Bill 294 was
amcnded before eractrent Lo revise the languase of subdivision (L) of Sceo-

tion 651, whiel: the bill preoposed Lo add to the Code of Civil Proszadure.

-

Twn hills relaticg to evidence wors introduced in 1975

Geod coune exceplbion to physician-patient privilege, Assembly Bill 73,

walcn keesn Chopler 318 of the Statutss of 1975, was introduced by Assambly-
man Mofilister to eifTectuate the reccmmendaticon of the Camnissicn on this

subJect. Sce Rzccmpendation Relating to the Gocd Cause Exception to the

Physician-Patient Privilege, 12 Cal. L. Revision Comm'n Reports 601 {1974);

Report of Assembly Camzitise on Judiciary on Assembly Bill 73, Assembly J.

(Feb. 27, 1975) at 1352, reprinted as Appendix VII to this Report. Before
enactment, Assembly Bill 73 was amended to revise Section 999 of the Evidence
Code to read: "There is ne privilegs under this article as to a cammunication

relevant to an issue concerning the condition of the patient in & procezding to

r;f



recover damages cor account of the conduct of the patient {f good causs for dise
closure of the coamunication is shown,

Admlisgibility of conies of ‘n2ss records in evidence.  Assembly Biil

974 was introduced Ly Assemblyrea: beAlister to effectuate thz reccrmendation

of the Ccmnission on this subject. See Recoamendation Relating to Admissi-

Lility of Copies of Pusiness Records in Uvidence (Jenuary 197 mblished as
b - i >

Apperdix III to this Report. The bill was a0t enacled.

Bocheat-=Travzlers Checks, Monoy Orderz, ard Blmilor Instruments

Assenbly Biil 192, which becams Chapter 25 of the Statutes of 1975, was
introduced by Ascewblyman ¥eAlister e 2fTectuats the recommzndation of ths

Cominission on this subject. See Recowrerdation HAelating fto Bacheat of Amounts

FPayable on Travelers Checks, Morey Orders, and “1m' tar Instrumsnts, 12 Cal. L,

Revision Coxm'n Reports 629 (IQTH). faggexbly Bill 192 was amended before en-

1530 and 1532, {ther

th

actmanl Lo deletz the recommendzd anencoents to Szeotion

technriicnl mmendments ware made,

introduced on this subject in 1475.

Wt parnishment exerptionsg.  Assambly Bill 90 was introduced by Assembly-
Vs \ ¥

)

i Bealiauer be elffcctuate the Commission's recomzendation concerning this

sebject, See Recoamrendzticrn Relating to VWape Garnishment Exenpticns, 12 Cal.

L. Revisicn Cams'n Reports 901 (197%). The bill was not enacted. It passed
the Assembly but was held in the Senats Judiciary Committee.

Prejudgrent attachment. Assenbly Bill 919, which was introduced by As-

semblymen McAlister, was amended to delsy the operative date of the npew attach-
ment law (Chapter 1516 of the Statutes of 1974) from January 1, 1976, to
January 1, 1977, and to continue the opesrative effect of Chapter 550 of the

Statuies of 1972 (which revises the attachment law) from December 31, 1975,

5

to December 31, 1976.



Assembly Bill 919, which became Chapter 200 of the Statubes of 1975, was
recarmended by the Law Revision Cermission. The Commission plans to submit
a number of amendments--mostly technical--to the new attachment taw for one
actment by the 1974 Legislature. The Comzission recamserded the delay in
the operative date of the rew attackmeri law in order to aveid the need Tor
lawyers and othors te beeome familiar with the new law in 1976 a2nd then shudy
it again one ycor later in 1977 to detlsrmire the changes made. Also0, the
delayed cperatvive date avelded the cont of reprinting revised Torms fo rellect
the amendrents that will he pronossd at the 1975 scssich. For the recamenda-

tion on this subject to be sutaitted vo the 1975 Leei slaturs, see Recormanga-

tion Relating to Revision of the Attechment Law (November 1975), to be re-

printad in i3 Cal. L. Revisicn Ccmm'n Zeports 801 (19?6}.

Portiticr ol Rzal and Perscnsl Propurly

esembly BLLL 1071 was introducsd by Assemolyman MeAlister to effectuate

n

the recomserdation of ihe Commission on this subject, See Becommerdation

to Partition of Real and Personal Propsriy, 13 Cal. L. Revision

T Ll Tamende o LY - _ . . . . )
v 'n merveorts 401 (l?fé). The biil was pending in the Aszembly when the

Tegicloture recessed in Septerber 1975, It will be set Tfor hearing by the

v Judiciary Ceormittee when the Legislature mzets in 1976.

Resolutions Approving Topics for Study

Asseably Concurrent Resolution No. 17, introduced by Asscmblyman

MoAlister and adopted as Resolution Chapter 15 of the Statutes of 1975, au-

thorizss the Commission to centinue its study of fopics previously author-

ized for study and to study Tive new topics (out-of-state trusts, class actions,
offers of compromise, discovery in civil actions, and possibilities of reverter
and powers of termination). The resclution also approved the removal of one

teopic (right of nonresident aliens te inherit) frem the Commission's calendar

of topics

9



Assembly {encurrent Resolutien Wo. 86, intrcduced by Assemblyman MchAlister
and adcepled as Resolution Chapter 32 of the Statutes of 1975, authorizes the
Qonmission to study a new topic and related matiers--whather a Marketable Title
Act should b2 enacted in Califoernia and the rolated teopics whether the law re-
lztirg to covenanis and servitudos relating fto land and the law relstiag to
nexminal, remete, and obsolate covenmants, ceonditionsz, and restrictions on land

nse chould be revigsd.

/0



1976 LEGISLATIVE PROGRAM

The Commission plans to submit the following recommendations to the
1976 Legislature:

(1} Recommendaticn Relating to Partition of Real and Personal Prop-

erty (January 1975), to be reprinted in 13 Cal. L. Revision Comm'n Reports
401 (1976). Assembly Bill 1671 was introduced at the 1975-76 Regular Ses-
gsion to effectuate this recommendation.

(2) Recommendation Relating to Revision of the Attachment Law (Kovem-

ber 1973), to be reprinted in 13 Cal. L. Revision Comm'n Reports 801 (1976},

(3) Recommendation Relating to Turnover Crderg Under the Claim and

Deliverv Law (June 1975), published as Appendix VIII tu this Report.

(4) Recommendation Relating to Relocation Assistance by Private

Condemmnors (October 1975), published as Appendix IX to this Report.

(5) Recommendation Relating to Condemnation for Byroads and Utility

Easements (Cctober 1975), published as Appendix X to this Report.

(6) Recommendation Relating to Tramsfer of Qut-of-State Trusts to

California (October 1975), published as Appendix X1 to this Report.

(7) Recommendatinng Relating to Admissibiliry of Duplicates in Evi-

deiice (Kovember 1975), published as Appendix XII to this Report.

(8) Recommendation Relating to Undertakings for Costs (November

19753, published as Appendix XIII to this Repert.

(9) Recommendation Relating to Liquidated Damages (November 1975},

publisherd as Appendix XIV to this Report.

(10) Reccommendation Relating to Oral Modification of Contracts

(HFovenher 1975), puhlishéd as Appendix XV to this Report.

(11) Recommendation Relating to the Claims Presentation Requirement

in Juverse Condemnation Actions (November 1975), published as Appendix

¥VI to this Report.

/!



(1} No decision of the Supreme Court of the United States holding

statute of thig state unconstitutional has been found.

{(2) One decision of the Supreme Court of California indicates that

a statute of this state has becn repealed by implicaticn.

It
. i . s . .
Gould v. Grubb, in helding unconstitutional a charter provision

of the City of Senta kerica giving prefzrﬂnulal ballot position to in-

cumbente seeking reelection, reted that "the state statutes providing

=1

l. This study has been carvied through 95 5. Ct. 2683 (Aug. 1, 1975) and

15 Cal.3d 321 (Oct. 14, 1973).

2. Faretta v. Celiforrin, .S, , 95 S. Ct. 2525 {1975), reversed
a8 Cailiforrnia mrandg il 'J'co:viction..lnrn the trizl-conrt hzd rofused
~the dzfendant's represert himself, The Court anncunced a
constituticonal rig self-representation. Califernia by statute
denics the right of sslfi-rerrecontation in capital czsss.  See Penzl
Code §§ &86(2), &C6.1, B5%, G5F. Faresta, a nencapital case, did
not hold these szcticns uncenstitutiorsl, but that is the clzar im~
port of the decisicn.

Breed v. Jonecs, U.S. __, 95 5. Ct. 1772 (1975}, held on
federal hateas corpus that a (alifornia juvenile was once placed in
Jecpardy by a juvenile adiudicztory hearirng and couid rot be later
tried as an adult o the - in s0 doing, newever,
the Court invalidated

3. Repeal by implicatlion occurs when a statutory ensciment, although making

- no express referaence to a aricr statuts con the =tre subjech, s clearly
inconsistent with the nrior siatute and cannot w2 receneilsd with it.
See 45 Cal. Jur.2d, Stetutss §§ 77-79, at 595-505 (1356).

A 1b cal.3d 661, 536 P.2d 1337, 122 Cal. Rptr. 377 (1975).

/2



preferential ballot pesition teo incumbents have been repealed” by Govern-

5 A

ment Code Section 895000, which forbids such preference. Preferential

ballot position has been afforded to incumbents by Elections Code Sections

10202 (state, adistrict, or county elections) and 22570 {municipal elec-

tions)}.' Since these sections are inconsistent with Covernment Code

Section 89000, they are repealed by implication,

thiz

(2) Eight decisions of the Suprems Court of California held statuies of

5

state micconstitutional.

&,

¢

7.

Gould v. Grubt, b Cal.3d 661, 657 n.5, 535 P.2d 1337, n.5,
122 Cal. Rptr. 377, 380 n.5 fl“?“)

Governmant Ccde Section BGOCO provides: "Any provision of law to
the contrary notwithstandirg, the order of names of candidates on
the ballot in every elsction shall be determinsd without rezard to
whether the candiddte is an incusbent.,” This section was enacted
as part of the "Pelitical Reform Act of 197h," see Govi. Code
& 81000, = state: iritintive reasurz {(Prepesitien @) approvad
at the June L, 1674, primary e=lecticen, effective Januvary 7, 1975.

Although Provosivion Q@ exprsssly repesled numercus provisions of ihe ¥l
Codes, 8Sections 1025 vere ot armon: Lhsm. Thus, the renssl
repeal Ly implizaticn Ly Chapler aof tre &tatatss ol 1972, 5o

. e
10200 throvsia 10°L% are roypealed and repla 2D otk
10234 which eliminato ivoombent ballot pre i,
county eclections and veplisce 1t with a rota moer

chance drawing.

Tour obher Californis Supremz court decisions imposed constituticonal

' tiong an the application or administration of state statutes
it irvalidaling any statutory language:; Murgois v, Municingl
Corrn, 15 Cal., 2 2o, P.2d . cal. Rptr. {1975} (crin-
jnal dafendant hag constitutional. right to raise deTaensa of intentional
selenrtive enforcement, of penal statutes); United Farm Workers of
America v. Superior Court, 1% Cal.2d 602, P.2d , Cal.
Rptr. {1975) (temporsry restraining ordﬁr et affecting substantial
free @peech interests may not issue ex parte under Code of Civil
Procedure Section 527 unless applicant shows reasonszble, good faith
effort o afford oonosing party or counsel notice and opportunity
to be heard); In re GShapiro, 14 Cal.3d 711, 537 P.2d 838, 122 Cal,
Rptr. 768 {1975)(due process reguires prompt disposition of parole
revocation procesdings where California parolee is convicted and im-
prison=d in another jurisdiction for crime committed while on parole);
In re Rodriquez, 14 Cal.2d 632, 537 P.2d 284, 122 Cal. Rptr. 552 (1375)
Talthoush life-maximum penalty provision of Penal Code Section 2898 was
not unconstitutional on its face, its adwministration by Adult Authority
under Indeterminale S2ntence Law resuliing in 22 years' impriconment
in this case constituted cruel and unusual punishment under California

Constitution),
/3
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Santa Barbara School District v. Superior Ccurtfgheld that FEducailon Code
Section 1009.6, which provided that "{alo pﬁhlic sclool student shall, because
of his race, creed, or color, be assigned to or be requirced to atteusd a particular
SChOOl;"lo is unconstitutioral 28 applied to school districts manifesting elther
de Jurc or de facto vacial segregatios.
11

In re Lis: R held tlat Evidence Code Seciior 6CL1, ;thich created o pre-

sumption that the child of 2 married wveomsn is a legltirate child of thot marriage

jon

and allows the presumption -o be disputed by a clazs of percons which dozs not

include the pstural father, is an unconstituticral denial of the snatural father's
iz
right under the dus process clause to show that be was the parent of the chiild,

1k

In the comy:-lon cases of Prople V. Feagley,l3 and People v. Pomneville,

the California Supreme Courit helsd ﬁnconstitutional the provisions of Veliare
and Institutions Code Section 6321, authorizing involuﬁtary commitment of a
mentally Ciscrdered sex offender upon a three-fourths verdict of the Jury, as
veing in conflic: with the equ.l protecticn clauses of the United States angd

California Constiiutions and the due process clause and the iwplied regquirement

9. 13 0al.2¢ 315, 530 P.24 A0, 118 Cal. mptr. €37 (1373).

1C. Education Code 3ecticn 10C00.0 was adopted as an inil'istive he
gereral election i 1072, Santa Be obara Sclhoonl Dis v. Supsrior
Court, 13 Cal.3d P.2d 604, 611, 10 Eal hpbr. A7, 63 (2577)
Ao Degigle v repcel or ,mcnamEuu, therefore, mu cmitted to the
voicre,  (Cal. Oonsi., Art. &, § 24{c).

11. 13 Cz21.3d 636, 532 P.23 123, 119 Cal. Rptr. 475 (1975).

12. By Chapter of the Statutes of 1975, operative July 1, 1976, Evidence Code

Section 661 is repzsled and its rebuttable presumotion is revised and re-
enscted in new Civil Code Section T00L(a){1)}. The unconstitutionally re-
strictive limitation of Section 651 on the class of persons permitind to
astablish paternity is considerably broadened in new Civil Code Section
7006 and would include the parson claiming to be the natursl father in

In re Lisa R., 13 Cal.3d 636, 532 P.2d 123, 119 Cal. Rptr. L7s (1975).

ot

13. 1k cal.3a 338, 535 P.24 373, 121 cal. Rpur. 509 (2979%)

4ok, 121 cal. Rptr. 540 (1975).

/4
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of the California Constitution of a unanikous jury verdict for & crimiinal cone
R 5 T e o . .
viction. The Feapley case Mirther held that the portions of Welfare and

-

Institutions Code Scetions G310 and 6326 authorizios indefinite confinement in
a prison setting of o mentally disordere” zex offesier vere unconstitutioral

under the cruel and unusual punismment clauses of the United States and Coli-

fa
Tornia Con stj.‘i,uulr::mu.l‘J

o)

Beaudreau v. Juperior Court

17

held unconstitutional Governmeut Code Sections

947 aud 951, the provisions of the California Tort Cleims Act which reguire the
flllng of an undertaling for cosls by the pleintiff upon demard in an ection

agalnst a public entizy (Sectios 947) or a publ?c employ=e Qr former public

15. In a third comparien rcass, Paonls v, 1] .3
121 cal., Rpur. WES {1075), 4 . L, in rentall

grx of Tender 0*nv:cﬁ1rﬂ_, the crimingl stanrard of proof {bﬁfﬁt
ablae doubi) was consiitubtionally compzlled by ihe due proces
of the United Sloles and Califorria Corztitntions. Accord, Pzonle v.
Bormewille,. 1h 040,34 384, =05 535 poog Lol hos, 121 Cal. Giptr. 500,

51 {1975),  The court Bolnd that, in }

Bl“ﬂxck

e proceciings, W°1751 ard In-

\

stitutions Code Saction 6370 {”E;? he trini shall b2 hed as provided by

law for the trizi for civil conses") wnd Eviderce Colde Secticn 115

{("[=ixcupl as otherwize provided by lowv, the burdsn of proof reguirss

proel by a4 prencnderances of thno °u1uﬂr~m") allow Tor & burden of proof

hegviar than the ecilvil standard fo be eclablished by judiclisl decizian,
rlr o

By sueh construction, the court in Burnd wags able t“ sugtoin Lhe con~
'_'“‘""‘;T'_ 3
stitutionality of thes2 two sections. S2o People v. Burnick, 14 Cal.

a1i i o]
at M, 539 P.2d at 357, 121 Cal. Rptr. at 493,

16. In Peovle v. Tezsley, 1k oal.2d 338, 347-3k8, 535 p. d 373, 7E-372, 121 =21,
Rptr. 909._714-5 - (2275), the court 1 dictum cast doubt on the constﬂt
tipnaelity of otazr provisions of the ¥Welfares and Institutions Ceds which
afrord various procadural safepuards to a mentallv disordared s=x of-
fargar found srenable to treatment and deny them to those found not amenable
to treatment. The ecourt observed that "the most glaving example of legislivive
discrimination” was in the selective denizl of a jury trial, undel Scction
6315, to those found not zmerztle to treateeat, and thzt the unconstitutions
allty of =ich discriminatios'is "obvicus.” 14 Cal.3d at 343, 535 P.22 at 378-
379, 121 Cal. EriLr. at 513-3151 The ccurt noted that "{t]lhers are otbor oxe
arples” of such dizcrimication in Velfare and Institutions Code Secticns 5317
{periodic progress reports) and €327 (heering to review factual justifieation
Tor continued confinement}. 14 Cz32.338 at 243 n.7, 535 P.2d at 378-379 n.7,
121 cal. Kpur. at 514515 o.7.

17. 1h cal.3a L8, 535 P.24 713, 121 Cal. Rptr. 585 (1975).

/S



employec (Section 951), in that the absence of a stztutory provision for a prior

hearing on the merits of the plaintiff's claim or on the reasonebleness of the

.

amount of the undertaiking resulis in g taking of the pluintifi’'s property without
due process ol law.

: ;

IE re Fdmar 5;18 held that the portion of Welfare and Institutions Code
Section 554, which provides thut a minor's application for a rehearing after
proceedings before a juvenile court referee under the Juvenile Court Law shall
be "deemed denied” 1f not acted upon by 3 Judge within the statutory time wveried,
is uncenstituticrzl under Arlicie VI, Secction 22, of uhe.California Constitution,
which restricts juvenile court i=ferces to the perfcrmznce of subordinate judi-
cial duties.

Dupuy ~, Superiow Court  carved out an excepbion to the ungquslified Czli-

fornia constituticn:l provisicn pronibiting issuancs of the courti's process

2

4 1 Y 1 -
against the state to prevent collection of any tax,“* holding that the taxpayer

‘has a Tederzl constitutionel right to cnjoin 2 tax szle of his property pending
) . , 22.
an administrative hearing.

18. 1k cal.3a 727, 537 P.2d L0G, 122 Cal. Bptr. 57h (1975). i

19. The court construed Welfare a,d Institutions Code Seetion 558 to reguire
that "spyplications wiich would e "deemed denied' u.der the section's
literel wording be instead granted ss of right . . "% 14 Cal.3d at 737,
53¢ P.2d a4t L13, 122 C:l. Rptr. 2t 531, However, the effect of the decisicn
is to render the literal wvordins of the statute invalid.

20. 15 Cal.31 23, __ P.2a __ , ___ Csl. Rptr. ___ (1975).

21. Cal. Comst. Avrt. XIII, % 32, Tormerly Art. ¥XIII. § 15. Sece Duruy v
Superior Court, 1v Cail.5d <3, 27 n.b, P.2da ., Cal. Eptr.
s s {25T5), "“ T T

22. Since the apti-injuncticn vrovision of the Caliicrnic Constitution is
"plain and unamviguous,” IDupuy v. Superior Court, 15 Cal.3d 23, 35,

P.2a s, Col. Rotr.  ,  (1675)(dissentirz opinion), 2nd wust
yield to the paramount provisions of the United States Constitution, "id.
at 31, P.24 at ; Cal. Epir. at , the anti-injunction pra-
vision is to that extent unconstitutionai.

Th2 court further held that seizure of the taxpaver's property
could be enjoined wupon a showing that selizure would cause irreparable

1z



23
Skelly v, State Personncl Board, held that ths provisigns of the

State Civil Service Act concerning punitive action against 8 permanent

2k
civil service employvee, pariicularly Government Code Section 195Th,
violate the dve process clanse of the United States and Califgrnia Con-
stitulions since they allow Lhe state to take punitive action by simply
"notifying" the employee and arfford him no other prior procedural pro-

25

tection to "minimire the risk of error.”

harm to him and that under no circuszstances could the government es-

tablish it= taw claim. Td. at 32, P.2d at Cal. Roir. =t
. However, this rlvht Go2s nﬁ+ Tlow from the Tederal constitntiecn.
13, ai 29, P.2d at ) Cal. Robr. at . Pather, the rions
in based upon a Judicially eﬁE?afL@d ey¢ep\1uﬁu?5 the anti-injunastiion
orovision of the California Constitudien. Ta. at 3-34, P.Pd st

) Czl. Rpir. at {eissenting opinica).

23. 15 Cal.ia 1ok, p.2d __, cal. Totr, (1975}
oh L Govh. Code §§11Q5?Q_lqrﬁ8.
Ph, 0 15 Cal 24 at 215, P.2d ot y ___ Cal. Rpir. at .
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1. Yor in fcrmatic concerning prior Commdssion recommendsiions

i o zubsmit

. and Dean Wlilliaw D, Warren, WIA Luv School, ere serving &g

-

the alods and delivwoy statinle To whe 1076 Legis-

end studies

conczrning these topics and the legislative history of legislation
intvoduced to effectuate auch recosmendstions, see "Current Topics~=

Prior Fublications and Ligiszlative Action,” infra.

2, Section 18335 of the Government Code provides Lhat the Cormenission shall s
addition 1o thuse tepics wihick i = aid wlhich wre 1
Lepisiatare, any teane which the je el at ressli
sura study,




lature. 82e Recormendation Relating to Revision of the Attachment Law (No-

vember 1975), to be reprinted in 13 Cal. L. Revision Comm'n Reports 201 (19748);

3

Recommendation Relating to Turnover Orders Under the Cleim and Delivery Law

(Juné 1975), published as Appandix VIIT to this Beport. To a large ax-

tent, f.x

regernsr bl v

e bchlieal snd clecifring changes, but

The obu: andation & teniticnnd subsiantive

revisions,

odure,  Whather the Taw and

sciire refaling . sstion shoule be roviced with a2
vicw to recommendiny g comprehensive statute that will

satepusra Lies to such b “FEEL*.,L.

£ newy ccuprencusive evlno shatuete--the Baxivent Dorain Daw--~vas

gnacted by the 1975 Loglsiaturc wdation,  The Commission

"l 5 : ~ - al R L T 5 - -
nlens Lo svimld sepgety of emincut demsin law

to the Laslataree hy

Lo

s Rosoren

e rolatihs to evidencs in eminent dowaln gnd inverse

£z ftugy to determine whether any edditicasl

= Lo the new Npioznt Domain Law.

ober stanutes are nesded to oo

T S S U S VRN S
oo B ok shouia bhe revised,

Voolidonoe,  Whother the 'l
The Commission plans to submit a recowmendstvion relating to the Evidence

Code to the 1976 Legislature. See Recommendation Relating to Admissibility of

Duplicates in Evidence {November 1975), published as Appendix XII to this Report.

The Commission has also undertakan a study of the differences between the newly
adopted Federal Rules of Evidence and the California Evidence Code. Profecssor

Jack Triedenthal of the Stanford Law School it the Commission's consultant on

this study.

[T



Partition procedures. \V]wﬁiv“'?he virions sections of the
Code of Civil Precedure relehii s pactition shenld be roviver
; he Code of Civil Procedure
relating to the confirmation u“} erition siles eod tha provivions
of the Probate Code it;idnhtﬂi]"’CGthn_ka101uJ<aﬂ{I il
propvrhfofeﬁatranUPc~daﬂ"Lur~Un5ﬁhbdki'frnadrintwnwn
and, if not, whether there is noed for clariboution as to which
of them geverns condivmation of privite judiciat partilion sades.

A recoasendetion velabing to this towlo wns

in Janwary 1975,

and Assesbly BLLl LETL was introduced st the 107576 Bepulor Session to

Releting to Partiti

oft Fesl and Dorconnl

et by £t

L. Havision Cowm'n Reporos BOL (1978},

®ill proposs 2 nums

m

bor of revigiens in the proposed lepiszletion wi the 1976 scosion. Gurrett

H. Eimore ig gerving as the Coanlssicon's

h s
£i N
TEVENGIG
Sl prhome orio to auiiin & Dov rescaendstion Lo the
T4 Y e

HIBREE T

ey

(ilovembter 1375), published as Appandix XIV to this Report.

Modifioation of contracts, Whether the law rvelabing (o
modification of contracts should be revised.

& recopmendation relsting fo modillcatlion of contrscts was submitted to

the 1975 Legieglature. Bee Rocomsendation end Study Relating to Oral ¥odifi-

cation of Written Centracte {Janusry 1975}, to be reprinted in 13 Cal. L.

Revision Comm'n Reports 3Gt (1676}, Twe bills were intreduced to efTectuste

Q0



the Conmlisgion's recomendation. Qa2 billesrelating to Comeerciasl Coﬁe Sec-
tion 220%-«vas engcted s Chapter T of the Statutes off 1975, The other bill
--relating te Civil Ceode Becticn 1G8e-wvwes not epacted. The Commission has

reviewed 1ty pricr recosmendation and elens te suismlt a new recormendstion

reliating to Sivit Cods Seevicn 1523 Lo the 1976 legisisture. Ses Necosmends-

— ey

tien Relatine to Qrel Boedificnd on ef Comtrecls {Hevenber 197‘)) publighed

A PS¢ ot o, R & bk s R @ Tt

to Callfernfa. Whether the las re-

lating o rransfer of out-cf-state trusts to Califernda should be re-

s

ns to sthelt o reconmotdsilon on this tople to the

vion Felatl to Trannfer of Out-of-Siata

Trusts to California {(October 1975), published as Appendix Xl to this

Report,

] - - - “e Y g w4 Fa 7 [t £ . Eoay
L : B ¥s 0FoRm@ U Lniospin {14 AT, WHLE damcisieor
- B o BV IS
: L e 2Latue .
. O T O
: [ SRS ARSI R AT PO R ToEi [

declzicn e plans to sebmit & recunsendetion to the 1976 Ilegislature. See

Recommendation Relating to Undertakings for Costs (November 1975, pub-

lished as Appendix XIII to this Report.

Inverse condemnation.  Whother the decisiondd, statutory,
and constitutional Tt'i(if g:c)&'(ﬁrlzi:E§g thie ficbility of public eniities
for inverse condemna fon showitd bHe r{:\;iqr=tl ‘ET]{*llziiiilgg bui ot
lisnited to liability tor damages vesulting from {leod control

Cprojects) and whethier the L.u rebating fo the uub,;i&y of private
persons under similar civcumstances should be revised,

2|



The Coemiveion pleas to suimit to the 1976 Legislzture a recossendation

releting to the clolms Diling cequirement ar cpplicd Lo inverse condzmnation

sctions, Ges Rzcer Cialms Prosentation Reguirement

in Invepse Condems 5 Actioi: svember 1G75), published as Appendix XVI
te this Roport,
Child costody and related mgilors, Whether the law

refabing o o u.i} cfchiliren, ":t)‘tfsn, ;'r--:-*r?:?;mshi;[‘},f
frome paremist custody and covdrel, and related

be revised,

Vo

pvidence rubs 'f‘sf’hfﬁiiu_‘r the parel evidence rule

the Jaw velating to the
in civil actions and related

Claauu

revised.

Offers of compromise, Wheth2r tihe law relating to offers of com-

promise should be revised.

Digcovery dn eivil cases. Whether the law relating to discovery in

civil cases should be reviged.

Possibilities of reverter and powers of termination. Whether the

law relating to possibilities of reverter and powers of terminatilon

e

should be revised.
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The Commission now has a number of major studies on its calendar,
During the next year, studies under active congideration will include
nonprofit corporationsy creditors' remediesy child custody, adoption, Jnd
guardianshipi and evidence, Because af the substantial and numerous
topics already on its calendar {six of which were added by the 1975 Legis-
lature}, the Commission does not at this time recommend any additional

topics for inclusion on its calendar of topics,
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pamphlet.d IF the research study hos -not been previously
ublished, it usucily is published in the panphlet contuining
the recommendation,
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work beforc it is sulmnittea to the Legiiature The annual
reports and the recormmendations wnd  studics of  the
Commission are bound in a set of volines that 1s both a
permanent record of the Comsmission’s work and, it is believed,
a valuable contribution o the legal literature of the state.
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