#52.80 ' 9/23/75
Memorandum T5=T4

Subject: Study 52.80 - Undertakings for Costs

Attached to thisg memorandum is a staff draft of a recommendation relating

to undertakings for costs and expenses. The recent case of Beaudreau v. Superior

Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975)}(Exhibit I} held
unconstitutional the provisions of the California Tort Claims Act allowing a
defendant public entity or employee to require the plaintiff to furnish an
undertaking for costs upon demand and without a hearing on the ground that it
constitutes a taking of property without due process of law. The attached staff
draft of a recommendation proposes revislon of the Tort Claims Act sections
held unconstitutional {Govt. Code §§ 947, 951), as well as a similar statute
applicable to actions against the Regents of the University of Californiz (Eduec.
Code § 23175), under the continuing authority which the Commission has to study
matters relating to governmental tort.llabllity *n California. 8See Cal. Stats.
1875, Res. Ch. 15. Since a statute designed to repair the constitutional defil-
ciencies of these sections may also be used in the other situations where an
undertaking may be required, the attached recommendatlion proposes a single, uni-
form statute to replace all of the existing cosi bhond statutes. The staff
further recomm;udé that the Commission reguest authority from the legislature
to study the question of whether the statutes relating to undertakings to secure
gn award of damages should be revised.

The major policy options in the attached recormendation are as follows:

(1) The degree of merit of plaintiff's claim. The constitutionally -

required due process hearing must test the merit of the plaintiff's claim in
the 1light of the legislative purpose of the undertaking statute before an under-

taking mey be required. See Beaudreau v. Superior Court, 14 {=l.3d M8, 460,

535 P.2d 713, 720, 121 Cal. Rptr. 585, 592 (1975). The purpose of the undertaking
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but this does oot appear to meke any significa..t constituticnal differeice.
The staff prefers the use of the word "probability" to discourage an unduly
strict construction of the statute which would make 1t extremely difficult for
the deferda.at to obttaiun an order requiring an undertaking. To excuse the
pleintiff from filing an undertaking only when he shows that there 1s a reason-
able probability he will prevail will promote the statutory objective of deter-
ring friveolous claims without impairing claims which are real and substantial.
(See the attached staff draft of a recommendation, at 5 n.27.)

In the case of actlons by a nonresident plaintiff (see Code Civ. Proc.
§ 1030) where the statutory purpose is to secure an ultimate award of costs in
the defendant's favor, the proposed uniform statute requires an undertaking in
all cases except where there i1s no reaso.able probability that the defendant
will prevail.

(2) Burden of proof. The attached recommendation requires the defendant

to show that the action ig one in which an undertaking may be reguired, and to
prove his probable allowable costs. However, unlike existing statutes which
require a hearing [see Code Civ. Proc. §§ 391.1, 1029.5, 1029.6; Corp. Code

§ 800(d}], the recommendation shifts the burden of proof to the plaintiff to
show the merit of hls claim, siance the plaivtiff will more often have superior
kaowledge of facts relevant to the question of merit, and bears the burden of
proof on the ultimate issue at trial.

(3) Amount of undertaking. The attached recommendation establishes the

amount of the undertaking at one &nd one~half times the defendant’s probable
allowable costs and expenses. This formula would appear to be a reasonable
security requirement. Corporatiors Code Section 800{d) places an upper limit
of $50,00C in the case of shareholder derivative actions. The staff recommends

that this limit not be incorporated iato the unlform statute, since it is so
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high as to be meaningless where costs but not attorney's fees are recoverable.
In defamation actions, recoverable attorney's fees are limited to $100 (Code
Civ. Proc. § 836). Attorney's fees zre recoverable in the vexatlous litigant
statute (Code Civ. Proc. § 391), but there is nb upper limit on the undertakipg
in the existing statute, and none would appear to be necessary.

The staff recommends that the attached recommendation be approved and
submitted to the legislature without first eclrculatlng the recommendation for
comment, since there is an immediate need for leglslative actlon in the wake
of the Beaudreau case. When the recommendation is in bill form, it will be
reviewed by interested persons and organizations and any revisions they suggest
can be reviewed by the Commission at that time.

Respectfully submitted,

Robert J. Murphy TII
Graduste Legal Assistant
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Staff Draft

RECOMMENDATION XELATING TO UNDERTAKTNGS
FQR CUET3

BACKGRIUED

A number of California statutes aurbofize or reguire the plaintiff

in specified types of zevlons to furnish an undevtaking as security for

L

the defendant's recoverable costs. These ayve generally veferred to as

. i .
"cost bonds."” These vratutes should be distinguished from statutes

authorizing or veguivins uiderstakings in a weariets

v of siruations to

. - : 3
Indemnify the beneficiary syainct donoges he wmay suffer, These are

1.

See Cade Clv, Proo. 8§ 351-039: 0 (vexatious liv.gant}, §§ 530-836
(defamstion;, § 1029 F wtior acriow againts architents and
others), § 1029.¢ {malpracsiie sction aguinst physicians and cthers),
§ 1030 (action by nonresident plaintiff); Corp. Code § 800 (share-
holder derivative suit); Educ. Code § 23175 (actiom against
Regents of the University of California); Covt. Code § 947 (tort
actlon against public entiry), § 951 (tort action against public
employee) .

See Comover v. Hall, 11 Cal.3d 842, 851~-852, 323 P.2d 682, (5%,

114 Cal. Rptr. 642, [V {1974}, Three of the California cost
bond statutea provide that the undertaking shall also secure at-
torney's fees in addition to "costs." See Oode Civ. Proc. §§ 3%1(c),
830; Corp. Code § BOO{d),

See, e.g., Civil Code §§ 3235, 3236 (payument bond for private works
of improvement); Code Cly. Proc. § (171 {(small claims appeal bond
held unconstitutional in Brooks v, Swall Claims Court, 8 Cal,3d
661, 504 P.2d 1249, 105 Cel. ®ptr, 785 {1973)), §§ 512.060(a)(2),
512.080(e), 513.010(b3{2), 514.030, 515.010~515.030 {bond on writ
of possession}, § 529 finjunctlon hondl,

§§ 579-5L0, 552.856 [attachmert bamd), § 674 fhond for stay on
appeal of judgment iien), §§ 676 through 680-1/2 f{bond in action to
set aside fraudulent conveyance), § 68Za (bond on levy on bank
account), §% 710h through 713-1/2 {bood by third-party claimant in
execution proceeding}, % 715 (bond reguired of debtor about to
abscond}, §% 810 {(bond in action for usurpation of offlce)y, §§ 917.1,
917.2, 917.4, 917.5, 917,9-%22 (bond for stay of enforcement during
appeal}, § il6%a (bomd for weit of {mmediate possesslon in unlawful
detainer), § 1203.60 (bond for release of oil and gas lien}, § 1210
{bond on appeal from alias writ of possession), § 1685 (bond to
secure payment of cut-of-srate ehild support), § 1701.86 (bond by
substitute flduciary), § 1710.50(e) (1) {(bond on stay of enforcemant
of judgment on sister state Judgment). See alisc Code Civ, Proc.

§6§ 4B2.090, 484.092(b), 484,520(c}), 485.220(a)(6), 485.540(d),
486.020{e), 489.010-489.420, 490.020(b), 490.030(d}, 492.020(a (6},
492.090{(c) (attachment bonds--statute operative January 1, 1977),.
Many of the damage bond statutes also imclude a provision that the
undertaking will secure costs as well.
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publiic entity or public empliovee Lo vagolrs an undertaking mersly by
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rule announged in Bp . and further devel-

oped by later cases,  7hat trne pileioniic wezt he afforded a hearing

which will sauis{y dug process requ’rements b:fore he oy be deprived,
- i . o
ever tamporarily, of als vroperiy, L this contert, the due process

hearing must "inguive inte ~he meeles of the pladntiif's action as well
as into the reasonableness of the amount of the undertaking In the light
of the defendant's probable exp&naea."ll

In view of the Beaudreau case, the Commission has examined all of

the cost bond statutes, Those which srovide for notice and hearin
L B

. See note 2 SUpra.
. 14 Cal.3d 448, 535 P.2d 713, 1Z1 Cal. Rpir. 585 (1975}).

&
5
6. Govt. Code §§ 947, 951,
7. 1d.
8. 395 U.S. 337 (1959).

g. E.g,, Fuentes v. Shevin, 407 U.8., &7 (1972): Brooks w. Small Claims

’ Court, 8 Cal.3d 661, 504 T.,2d& 1249, 105 Cal. Bptr. 183 {1973); Ran-
done v. Appellate Dep’t, 3 Cal.3d 535, 488 P.2d 17, 36 Cal. Rptr.
709 (1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 (al.
Rptr. 42 (1971); Cline v. Credit Bureau of Santa Clara Valley, 1
Cal.id 908, 464 P.2d4 125, 83 Cal. Rprr. 66% (i970); McCallop v.
Carberry, 1 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970).

16. The plaintiff's "property” in this context is elther the nonrefundable
corporate premium, the plaintifi's cash collatersal, or--if he fails

to furnish an undertaking~-his cause of action which is dismissed.
Beaudreau v. Superior Court, 14 Cal.3d 448, 455-436, 5335 P.2d 713,
Na~T8, 121 Cal, Rptr. 385, s@ -s59p(1975).

11. Beaudreau v. Superior Court, !4 Cal.3dc 448, 460, 5333 P.2d 713, 220,
121 ¢al. Rptr. 385, 540 (19757 .
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Beaudreau case, and thus ave unconstituticual.

At a minfoum, to satisfy constituticnal requirements, a statute

authorizing or requiring an undertaking for costs must provide for a

hearing after noticed motion, with the hearing directed to the questiona

12,

13.
14,
15.

16,
17,
18.
19,
20,

21,

-

Corp. Code § 800(c)., The predecessor section of Section 800 wasz
suggested as a possible model for cost bond statutes in the case of
Nerk v. Superior Court, 33 Cal. App.3d 297, 1003-1004, 109 Cal.
Rptr. 428, #33 {1973}. Accord, Beaudreau v. Superior Court, 14
Cal.3d 448, 462, 535 P.2d 713, 722, 121 Cal. Rptr. 585, &9 (1975).

Code Civ. Proc. §§ 391--391.5.
Code Civ. Proc, § 1029.5.

Code Civ. Proc. § 1029.6, Subdivision (&) of this section, which
requires an undertaking upon the ex parte application of the de-
fendant wherve punitive damages are sought, wae held unconstitu-
tional in Nork v. Buperior Court, 33 Cal. App.3d 997, 109 Cal,
Rptr., 428 (1973).

Govt. Code § 947.

Govt, Code § 951.

Educ. Code § 22175,

Code Civ. Proe, & 1030,
Code Civ. Proc. §§ 830-836.

The guestion of whether some of the damage bond statutes may be un-
constltutlonal 1is clogely analogous to the gquestion in the cost
bond context. BSee Conover v. Hall, il €al.3d 842, 851-852, 323
P.2d 632, EY, 114 Cal. Rptr. 642, &% {(1974)("{wle cannot discern
why this factual difference [between cost bonds and damage bonds]
has any legal significance"}, However, the more numerous damage
bond provisionas present a subkject of considerably broader scope,
This recommendstion is confined fo the cost bond problem only.



of the merit of the plaintiff's claim and the reasonabliencss of the
amount of the undertaking in light of the defendant’s probable caats.zz
If the plaintiff’s claim is elearly meritorious, and thus there is not a
reagonable probability that the defendant will become entitled to re-
cover COEtS,23 an undertaking say not coastitutionally be required from
the plainziff.zﬁ The extesnt to which an undertakiong may constifutionally
be required when the merit of the plaintifi's clalw is less certain
depends upon the underiying legzislative purpeee of the particular cost
hond statute.zﬁ At one extrene, vhere the underiaking iz principally for
gecurity, an undertaking may constitutionzily be reguired in all except
thoge few cases where thera 1s "no reasonable possibility” that the
plaintiff will become liable for costs.26 At the other extreme, where
the undertaking is principally tec deter frivoious claims, it appears

that an undertaking may comstitutionally be required only in "actions

22, BSee Beaudreau v, Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713,
© A, 121 Cal. Rptr. 585, s%a2 (1975).

23. Of courase, the plaintiff mey hecome liable for the defendant's
costs notwithstanding a meritorious claim 1if, for example, the
defendant makes a2 statutory offer to compromise under Code of Civil
Procedure Section 9%7 or 928 and the plalntiff fails to achleve a
larger recovery.

24, BSee Bell v. Burson, 402 U.5. 535, 540 (I1971}; Beaudreau v. Superior
Court, 14 Cal.3d 448, 45%, 535 P.2d 713,%%n2¢, 121 Cal. Rptr. 585, 59/~
842 (1975); Rios v. Cozens, 7 Cal.3d 792, - 499 P24 979,
103 Cal. Rptr. 299, {1872}.

25, BSee Bsaudreau v, Superlor Court, 14 Cal.3d 448, 46¢, 535 P.2d 713,
qdag, 121 Cal, Rptr. 585, 592 (1975) {the hearing is "to determine
whether the statytery purpose is promoted by the Imposition of the
undertaking requirement®}.

26, See Bell v, Burson, 402 U,8. 535, 540 (1971) (State of Georgla may
not constitutionally require security in damages from uninsured
motorist if there iz "o reasonable possibility' of a judgment
againgt him); Besudreau v. Superior Court, 14 Cal.3d 448, 459, 535
P.2d 713, T#-740121 Cal. Rptr. 585, 5%-s2(1975); Rios v. Cozens, 7
Cal.3d 792, 7%4, 499 P,2d 979, 103 Cal. Rptr. 299, {1972}
(Department of Motor Vehicles must, before requiring security from
uninsured motorist, determine that there is a "reasonable possi-
bility" of a judgment agaiast him).
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In the case of the ponresident slaiatlifi,” the nurpose of the

undertaiwing is to serure 4 pessible ‘udgmert for costs on the defendant's
Fa
favor.”~ Hence, an undertakiup vor costs mey be required in all cases

except thoss where there is oo reasouable possibilicy that the plaintiff

will become llsble lor corts. Tuo all of the temainlsg cost bomd statutes,

27

28

29,

. See Beaudresu v. Supericr Lourt, 14 Sal,3d 448, 464, 535 P.2d 713,
713, 121 Cal. Rptr. 585, 595 (1975). The preciss atandard for
determining when an action lacks merit is not articulated in Beau-
dredu., <A statute designed to decer frivolous claims and limiting
the undertaking to those cases where thers s no reasonsble possi-
bility that the plaintiff will prevail would clearly withstand
constitutional attack. Cf, Code Civ. Proc, § 391.1 (no "reasonable
probability" that plaintifs will prevall}, 8§ 1024.5, 102¢.6 {"no
reasonable possibility" that plaiatiff has 3 cause cf actiomn);
Corp. Code § 800(c){1) {"oo reasonable possibilicy” that action
will benefit corporation or sharesholdersa). A more liberal under-
taking requirement, excusing zhe plaintlff from giving security
only when it appears more likely thaa not that he will prevaill,
would be less directly reluted to the statutory purpcse of deter-
ring frivelous claims, but vet wight withstand constituticnal
attack. Cf, Randone v, Appellat= Dep't, 5§ Cal.3d 36, 563, 488
P.2d 13, 3/, 96 Cal. Rptr. 709, 72?’{19?&) {prejudgment attachment
may be constitutionally pcrmitteé after hearing on "probahle valid-
ity" of plaintiff’s claim}. As 2 macter of poliecy, it would appear
preferable to excuse the plaintiff from £dling an undertaixing when
hig claim is real and schstantial, although sot prohably valid,
since this will gserve the statutery purpose of weeding out frivo-
lous claims without impairing bona f{lde ones.

. See Code Civ. Proc. § LG30,

Myers v. Carter, 178 Cal. Anp.&d 522, 65, 3 Cal. Rptr. 205 07
{1960} (undertaking requirement is in rerognition of "the probable
difficulty or impracticability of ernforcing judicial mandates
against persons not dweiling within rhe jurdsdicticn of the courts"}.
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the purpose 1g oo deter graouwndlosas clatms. dere. the undertaking may
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be recuired onkly in Tactious lacking merii-”i”

RECOMMENDAY IDES

The Dommission recommends the enactment of 2 wnifors statute
applicable to all acticns aud special proceedings io which an under-
taking for cosats is authorized., Therc 1 wo  sound rteascs for continuing
the individeualized tveatment of undertakings in the sxisting cost bond
sratutes, A tszble comparing the important s:mdlariciss and differences
of the existing cost bond statutes and the Commission’ recommended stat-
ute is set forth following the recommended statute.

The Commission recommends that the following provisions be included
in the uniform statute:

{1) Allow the defendant to move for the undertaking at any time
until final judgment is entersd.

{2} Regquire the moving party {defendant} to show its probable
allowable costs; allow the plaintiff to defeat the motion for an under-

taking by showing that thers iz a reasonable probabllity that the plain-

30. The purpose of the undertaking requirement in the vexatious liti-
gant statute (Code Civ., Proc. §§ 391 -391.6) is to prevent "abuse"
by "litigants who constantly file groundless actions." 38 S8.B.J.
663 (1963). 1In the defamation centext {Code Civ. Proc. §§ 830-
836), it is to discrurage "the too common practice of instituting
libel and slander suits insplred by mere splte or 11l-will and
without good faith.” Shell 0il ©o. v. Superior Court, ¥ Cal.
App.2d 348, 1355, 37 P.2¢ 078, ;08 {1934}, modified, 5 Cal. App.2d
480, 42 P.24 1059 (i%33). The urderzaking in the case of malprac-
tice actions against architects, physicians, and others {Code Civ.
Proc. $§ 1029.5, 1029.6) is to deter "frivelous" claims. Review of
Selected 1969 Code Legislation at 65 (Cal. Cont. Ed, Bar. 1969);
Review of Selected 1967 Code Legislszcion at 57 (Cal, Cont. Ed. Bar
1987). “The requirement in shareholder derivacive suita (Lorp.
Code § BO0) iz to discourage "frivolous' sultzs. See Beaudreau v.
Superior Court, 14 Cal.3d 448, 462, 535 P.2d 713, 72a, 121 Cal.
Rptr. 585, 5%4 (1875). And the underraking requirement of the
California Tort Claims Act was to deter "upmeritoricus and frivo-
lous litigation." Id. at 452, 535 P.2d at 75, 121 Cal. Rptr. at
£94.

31, See note 27 supra.

g e



tiff¥s claie v mesliorisus o7 o case of o nonresldent plaintiff,
that thers lg no vessonshle prabability that the defendant will prevail
in the actlon or speciel proceeding.

(3} Fisg the zmount of the widertabing as one and one-half times
the defendant's probeble allowahls cosus and exp&nseﬂjaincltding g
torney's fees when the recovery of atterney's fees is svthorized in the
acitlon, /

(47 Reoudve ihy plaivedif e (1l: the undertaking within 70 davs
sfrer the court's order reculvimg :f, or vithin such grester pevicd as

the court may ailow.

{5} Provide for dismiszsa’ of the aciior for plaineif’’s fallure to
furnish the undertaking wivkin the tine prescribed.

{6) Provide for the court approval of, and a procedura for the
a2
defendant to except to, the sureties,”

32, Of couree, even if the plaintiff ultimately prevails in the action,
that will aot necessarily defeat the defendant's right to recover
coste. For examnie, the defendant may have made an offer to com-
promise pursuant to Code of Civil Procedure Sseticns 897 or 398,

If the plaintiff's judgmernt 18 not more fevorable than the cffer,
then the defendant will be entitled to recover costs. See general-
iy 4 B. Witkin, Ca}:fqggiﬁ_ﬁ£g=deI\L Judgment §§ 87, 8%-90, at
3247F, 324B-324% {24 ed. 1971}, An undertaidng statute could re-
auire the plaintiff, when 3 stztetory offer to compromise has been
made, to show that it will probably oktain a judgment greater than
the amount of the offer ir order to avold the requirement of an
undertaking. However, the disadvantages of inifecting the lssue of
probable damages dnte the hesring on the motien for an undertaking
appear to outwelgh ti2 additional settlement leverage which nmight
be gained by such a provision,

33, See, e.g., Code Div, Proc. § 312.0610 ("not less than twice the
value of the property”™), § 539 aonawhal-f af "total indebtedtess or
damages claimed”}, 677 {nop greater thap ”double the amount of

be due'

the debt or liagbiliey alleped Lo duc"}, § 68Za ("not less than
twice the amount of the éudgmanm b, & ? e {uot greater than "‘double
the amount for which the sxecution is levied"}, § 917.1 (“double

the amcunt of the judgwent or order” unless given by licensed

corporate surety; chen "one and one-half times the amount of the
judgment or order”}, § 1203.50 ("130 percent of the amount of the
claimed lien”™), § 1710.%Gfc){i} {not exceeding ‘double the amount
of the judgment ereditor's claim'}, § 489.220(b) {equal to “the
probable recovery for wrongful attzehment”; statute effective
January 1, 18775,

34, See, a.g., Code Civ. Proc. §§ BI2-334.



{77 Provide for 4 wandarory sliy of *he acticon L the defendant's

motion for an wnderisking s {iled within 30 days arter zerwvice of

summons, and {or a discretiensey ciny if the motion is later filed.,

35

{8) Aurhorire the -our: to frcresssz oy docrmase the amount of the
34

undertakin:.

(%Y trovide chat the decerminevdon oo the court ot the motion for
k¥

an undertawing shell have no eirect om the merita of the action.

defendant becouwes entitled o vecover post

(L0} Aurlicrize divect recourse agalnst the sureties when the
G

ol

i

(11) Make the undertaking procedure inapplicable to small claims

court aceiouns. 3Y

35.

36.

37.
38.
39.

By a 1973 amendment to the vexatious I{tigant statute {Code Civ.
Proc., § 391.6) effective January 1, 1976, the Legislature continued
the provision for a mandatory stay by the filing of a motion for an
undertaking even when filed after the commencement of trial,
Cal, Stats. 1975, Ch, 381, § 2. This will allow the defendant to
use the motien as a dilatory tactic., It wonld appear preferahle to
bring the mandatory stay provision into play only when the motion
is filed eariy ino the litigation,

It is arguable that due process requires a provieion for decreasing
the undertaking when the deferdant's probsble costs appear less
than upon the initial hearing. See Beaudresu v. Superior Court, 14
Cal.3d 448, 459-460, 535 P.24d 713, 72¢, 121 Cal. Rptr. 585,
S92 (1975).

See, e.g., Code Civ. Proc. § 3:2.11Q.
See, e.g., Code Civ. Proc. §§ i058a, 489.110, 489,120,
See, e.g., Educ., Code § 23175(c); Govt. Code §§ 947(b), 951(b).



PROPOSEDL LEGISLATIOY

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 391.1, 830, 1029.5, 1029.6, and 1030 of,
to add Chapter 6.5 (commencing with Section 1040,1) to Title :4 of Part
2 of, and to repeal Sections 391.2, 391.3, 391.4, 3%1.5, 3%1.6, 83l,
332, 833, 334, and 835 of, the Code of Civil Procedure, to amend Section
300 of the Corporations Code, to amend S5Section 23175 of the Education
Code, and to amend Sections 947 and 951 of the Government Code, relating

to undertakings as security for costs and expenses,

The people of the State of California do enact as follows:

Code of Civil Procedure ¢ 391.1 (amended)

SECTIOH 1. Section 391.1 of the Code of Civil Procedure 1s amended
to read:

391.1. In any litigation, st amy time within 30 days afser
serviee eof summons or ether amd equivalent procegs uper himy s defendant
may move the court 7 upen nekiee ard hea¥inmgs for an order requiring

the any plaintiff who is a vexatious litigant to furnish security - as

provided in Chapter 6.5 (commencing with Section 1040.1) of Title 14 of

Part 2 of the Code of Civil Procedure . %Fhe motion wmust be based

on the frounds and supperted by a shewinpy that the piaintif i3 a
vexatieus bitigent ard that there i3 ret & reasenable probabidicy

that he will prevail 4n the Ilitipgatien apainst the movins defendamer



Comment., This title is revised to incorporate the uniform pro-
cedures for undertakings for costs and expenses enacted in Chapter 6.5
{(commencing with Section 1040.1) of Title 14 of l'art 2 of The Code of
Civil Procedure. Section 391.] is amended to make the uniform procedure
applicable to actlons by a vexatious litigant. Sections 391.2 through
391.6 are supergeded by the uniform procedures, and are therefore re-

pealed.

Code of Civil Procedure 3 391.2 (repealed)

SEC. 2, Section 391.2 of the Code of Civil Procedure is repealed,
383%-2: At the heaping uper sueh metion the esurt shall eensider
suneh evideneesy written or oval;y by witresses eor effidaviey as ~ay
be material o the ground of the metieon+ =o determination made by
the- eeu¥t in decermining e¥ ruiing upen the metior shall be or be
deemied te be a determinacier of any fasue im the iicipasieon o of

the merits therveofr

Comment. See the Comment to Section 391.1,

Code of Civil Procedure ; 381.3 {repealed)

SEC. 3. Section 391.3 of the Code of Civil Procedure is repealed.
39%+3- If; afeer hearing the evidenee upen the motiensy €he
eaurt determines thet the plainkiff s &8 venatious iitdpsnt and that
there i5 ne reasonasbie probability that he will prevaii in the riedpacion
againge the meving defendarty the eourt shall ovder the pietmeiff
to furpichy for the benefit of aweh moving defendant; seeurity of
sueh nature; ir such smounes and within seeh times as the eou®t shall
£i%: TLhe ameunt of sueh secuprity may thereafter £rem time to £ime
be ipereased or deereased in the courtls diseretien upon a shewing

that the geeurity previded hes er may beeome inadegquate of execessiver
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Comment. See the Comment te Section 3681.1.

Code of Ciwil rrocedure v 391.4 (repealed)

SEC. 4. Section 391.4 of the Code of Ciwvil Procedure is repealed.
393-4c When seeurity that has been ordered fu¥nished is net
furnished as orderedy the litigatien shall be dJdismissed as £e the

defendant for whesze bencfit 1+ was ordered furnisheds

Comment. See the Comment to Section 391,1,

Code of Civil Procedure & 391.5 (repealed)

SEC. 5. Sections 391.5 of the Code of (ivil Procedure 1s repealed.
36255 Upen the termination of the titivatien the defendant
shati have reeourse fe the seeurity in such amount as e eours shell
deternines

Comment, See the Comment to Section 391.1l.

Code of Civil Procedure ; 391.6 (repealed)

SEC. 6, Section 391.6 of the Code of Civil Procedure is repealed.

34916+ Vhen o motion pursuant te Section 30i:l 48 filed ehe
titdpaston %3 gtayedy and the moving defendant meed net plead; umedil
10 days afees-themotien sheli huve been denmied; or +f pramteds until
16 days afeer the requived seeurity has beem furnished and the moving
deferdant given writéecm nééiee theresfs

Comment. See the Comment to Section 391.1.

Code of Civil Procedure § 330 (amended)

SEC, 7. Section 330 of the Code of Civil Procedure is amended to
read:

#3080+ pefore issuing the Susmens in an msetier for libel or slanders
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the slerk shall require a8 written underteking on the part of the
plainttff in the gum ef ef five hundred doilars {5$50035 with at least
twe— cempetent and suffictent sureties; speetfying their eceupatiens
and residencesy te the effeet that if the aetion #s dismissed or

the defendant ressvers judgmenty they will pay ehe eosts und charges
avwarded apsinst the piainsiff by judgrent; in the pregress of the
aetiony OF on a8 appeals Bot execeeding the sun speeifieds An aetdeon
beousht witheut filéng the required underearing shell be dismisseds

-

In any action for libel or slander, the aefendant may move the

court for an order requiring the plaintiff to furnish a written undertaking

as provided in Chapter 6.5 {commencing with Section 1040..) of Title 14

of Part 2 of the Code of Civil Procedure.

Comment. This section is amended to incorporate the the uniform
procedures for undertakings for costs and expenses enacted in Chapter
6.5 (commencing with Section 1040,1) of Title 14 of Part 2 of the Code
of Civil Procedure to satisfy the constitutional requirement of a due
process hearing before an undertaking may be required. See Beaudreau v.
Superior Court, 14 Cal,3d 448, 535 P.2d 713, 121 Cal, Rptr., 335 (1975),

Sections 831 through 535 are superseded by the uniform procedures, and

are therefore repealed.

Code of Civil Procedure i 831 (repealed)

SEC. 8. Section 431 of the Code of Clvil Procedure is repealed.
$3i- Laeh surety sheil amnex te the undertaking an affidavie
the€t he is a residert and hausehe}déf or £recheitder withir the the
eounty; and 9 werth desuble the ameunt speeifded im the undertakinas
eve¥ apd abeve al: hkis {ust debes amd riabilitiesy exclusive of property

exerpt from ewesutions
Comment. See the Compent to Section 330.
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Code of Ciwvil Procedure s 832 (repealed)

SEC.Y. Section 332 of tie Code of Civil Procedure is repealed.
$32: Hithin 18 days after the service of £he summensy arny defepdent
may give o the plaintdff or his attorney netice that he exeepts
o the sureties and requires their justifieation Lefore g judge of
ehe eenrt at & specified time and pieecer The efme shall be not less
than $ive-erwmepe thanm 19 days afeer the serviee of the neticer; exeept
by~ eemsent of partiesr The gualtificatiens ef the sureties shati

be as required in ehelr sffidavits-

Comment. See the Comment to Section 8390,

Code of Civil Procedure ¢ 333 (repealed)

SEC. 10. Section 833 of the Code of Civil Procedure is repealed.
833+ EoP the purpese of justifiestien eaeh surety shatd attend
befere the judge at the time and place mentioned in'the notieey and
may be examined ern satk touehing his suffieieney in sueh rmammer as

the judge deems preopetr TFhe examinatien shali be redueced te weising

+f eitner party degires t&r

Comment, See the Comaent to Section 330,

Code of Civil Procedure 3 33% {(repealed)

SEC. 11. Section 434 of the Code of Civil Procedure is repealed.
434> I£ the judpe finds the undertaking suffieient; he shali
enrex the exsmination te khe underteking and enderse his apprewvat

upen & If the sureties fail te appear or the judse findes cdthes
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suresy insuffietent; hRe shall eraer 2 new undertaking &e be zivens

The Fudge may a& amy t£ime order & new oFf additional urderesking gpem
preef that the sureties have become insuffietentr If a mew or sdditienal
undertaking 9 ordered; ail preceedings in the ecase shail be stayed

until £he new underisking 45 exeented and filed; witn the spproval

of the judpes

Comment., See the Comment to Section 330,

Code of {ivil Procedure 7 335 {repealed)

SEC.12. Section 835 of the Code of Civil Procedure is repealed.
835; 3£ the undertaking as regquired s aet £ited in £ive days
efter the o¥der therefor; the judpe oF court shall erder the aetieon

dipmisgeds

Comment, See the Comment to Section 830,

Code of Civil Procedure 5 1029.5 (amended)

SEC. 13. Section 1029.5 of the Code of Civil Procedure is amended
to read:

1029,5, +a3 Whenever a complaint for damages is filed against any
architect, landscape architect, engineer, building designer, or land
surveyor, duly licensad as such under the laws of this state, in an
action for error, omission, or professional negligence in the creation
and preparation of plans, specifications, designs, reports or surveys
which are the basils of work performned or agreed to be perforted on real

property, but not including any action for bodily injury or wrongful

death, any such Jefendant way 7 within 30 days afiser serviees of

sumReRsy move the court for an order 5 uper metiee and kearinp; requir-
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ing the plaintiff to furnish a written undertaking 7 with at lease
twe suffieient suretiess im the 3u- of five hundred deiiars {85067

as seeurity for the cest of defense as provided im subdivisien {dig

vhieh may be awardee arpaimst sueh piaineéifé£ as nrovided in Chapter 6.5

(commencing with Section 1040,.1) of Title 14 of Part 2 of the Code of

Civil Procedure . Suek wetiens shail be supperted by an affidavis

showing thet the elaiw against sueh defendant f5 friveleuss

Ae the hearing dvpem suel metieny; the ceurt shall order the plaineiff
te £ilte sueh seeuwrity 3£ the defsncant showe e the satisfaetien
ef the eeurt that €1} the plaintiff would net suffer undue eeconmie
hardabip in filing sueh written undereahings; aad {ii) there 19 ne
reasenable pessibiiity-thatthe plaineiff has a cmuse of aetior amainst
each nemed defendant with vrespeet £o whom the plaineiff weuld otherwise
be regquired to £ile sueh writtem undereskimgs He appeal shall be
taker frem any erder made puvsuant to this subdivisten ko £ile er
net to file sueh sesurieys

A determinstion by the eourt that security either shall or shaill
net be furrished orF shall be Euféishe& &8 te onre ofF me¥e deferdants
and-netas te othersy shal: net be deemed & decerninatien of any ome
ar mere fasues in the actien oF of the werits thereof: If the cours 5

uper ery sueh motieny mekes & derermination thet & written underfakiag

ke furaished by the platatiff as e any erne of mere defendarts; the
setion shail be dismisged a5 e suek deferndant er defendantsy unteas
the seedrity required by the eourt shall have beern furaished within
sueh reasenable time as may be fixed by the esures

£b) This seetion dees net appiy to a& ecempleint for bedily indury
or for wrengful death; nes te an actien cem-enced in a small eladms

eourtr
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{e¥ Uhenewer mere than one suech defendant 1a named; the undertaking
shall ke ipereased to the extent of £ive hundred dellars {$5863 fer
eaeh additiemal deferndant in wheose faver suech undertaring s erdered
net to exceed ehe total of three thousand deilsrs 53508063

{43 In ary asetien requiring a writter undertaking as provided
in this seetiony upon the dismissel ef the aetion or the award of
judanert to the deferdanty; the coust sheii require the plaimesff
to pay the defendantls eests ef defense esutheriszed by 2av. Amy sureties
shaltit be riable feor Sueh eosts ip an ameurt rot £e exeeed £he Sunm
of five nundred dellars €5500) for eaeh deferdsnt with respees to
whem sued sureticg khave exeesuted & written undereakingr £ the platnesff
pravails ta the actiom ngainst eny defendant wieh regpeet €0 whom
sueh geeurity has beem filted; sueh defendant shali pay the eest &e
pledintdff of obtaining such weittern undertakings

Comnent, This section is amended to incorporate the unifor:.
procedures for undertakings for costs and expenses enacted 1In Chapter

6.5 (commencing with Section 1040.1) of Title '4 of Part 2 of the Code

of Civil Procedure.

Code of Civil Procedure 5 1029.6 (amended)

SEC. 14. Section 1029.6 of the Code of Civil Procedure is arended
to read:

1029.6, a3 Tlhenever a complaint for damages for personal injuries
is filed against a physiclan and surgeon, dentist, registered nurse,
dispensing optician, optometrist, pharmacist, registered physical ther-
aplst, podiatrist, licensed psychologist, osteopath, chiropractor,

clinical laboratory bioanalyst, clinical laboratory technologist, or
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veterinarian, duly licensed as such under the laws of this state, or a
licensed hospital as the emplover of any such person, in an action for
error, ommission, or negligence in the performance cf professional
services, or performance of professional services without consent, any
such defendant may y within six ronths after serviee ef su-~ensy

move the court for an order 5 upon notiece to piaintiff prd ol deferdants
hevingz appeared i the actieomy ard hesFingy requiring the plaintiff to
furnish a written undertaking 7y wieh at teast twe suffieient suretiess
in 8 Sum ROt to exeeed £five hundred doilaxs £5509U03; o7 te deposi:

seeh Sumr er equivalent securiey appreved by the eourt with £he slewk
of the courey as seeurity £or the costs ef defemse as previded in

subdivigien {d); whieh may be swarded asgainst such piaintiff 3s provided

——— — e e

the Code of Civil Procedure . Sush metien shail be supperted by

affidavie showing thet the ekaim spetnst sueh deferdent is friveleus
v Any defendant having appeaved in the setior ard witnin 30 days
nfter reeetpt of motidee may foin with the meving party requesting
ap erder under this seseior a3 to sueh additienat defemdantr The
fatlure of any-defendantte join wiih the meving party shati preetude
ceeh sueh defemdent frem subsequentiy requesting an order under this
seettony

At the hearipe wpen such metienmny the couwrt shall arder the pladinedff
&8 furnish sueh seeuriey if the defendant shews to the sptisfsesden
ef the ceurt thass {13 the pleintiff weuld met suffer undue eeonemie

hardship im £ilimg sueh writeen underseking or raking sueh depesdt
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and £{i%} there i3 ne reasenable pessibility that che plaisntiff has a
eawse of asetieorn apainst caek named deferdant with respect €9 wher
the piainetff vould stherwise ke required o file sueh written urdertakins
or make suweh depesies

& determination by the ceurt that sesurity either shaii er shali
ne& be furnished or shail be furnished as to ene eor mere defendants
ard met as te ethkersy shal: 2ot be Jeecmed & determination of any
ere oF meFe issues in tne actien oF of the -eries thereofs I£ £he
courts dpen any sueh metieny makes a determinatien that a wrieten
undertaking of deposit be furnished by the pisintiff as e any ene
e¥ mere defendernt,the aetien shatl be digmissed s e sush defendant
¥ deferdantsy uniess the sesurliy required by the eourt shall have
been fureished within sueh reaserable time as may be £ixed by £he
ceuEEs

£k This seetien dees net apply te a cemplaint in an aesier
eonmenced in & smaii elaims eeurEs

{e3 Hhenever more thap one gsueh defendant s nmased; the underesking
er depesit shall be inesreased to the extent of ret €0 exeeed five
hupdr=ed doilars {55003 for eaeh additiemnal defendant ip whose Saver
sueh updertaking er depasit i3 erdereds mot te exeeed the total of
one thousané deiilars £$1;0083+

£d4) Iz any actior reguiring a written vnderemkins or deposit
&g provided im £his seetien; uvpom the dismissal ef the action oFf
the swerd ef judpment te the defendames; the sourt shall require the
platnctf£ to pay the defendentls eeurt eosEs~ Amy suresdies ghail

be liable for sueh eosts in aR srmeunt met +e exeeed the au= of £ive
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hundeed deollaxs (3$500) er the ameurt of Ehe undertakinegs whiehever
9 lessery for each defendant with Tespeet te whem sueh sSuresies
rave executed a writien undertaking of the piafntiff hes nade & depesies
1£f the plazneiff prevails ia the action amainst any d:fendant with
wespeet te whem suek seeurity hes been f£iled; such defeudant shail
pay the eests to plaintiff imeurred in obtafring sueh wristen vndertaking
or depesit and deferndirz the wotten for dismissat autherised by &his
seetiens

{3 UYnenever a eohpleint deseribed in subdivisien {a} requests
an awaré ef exemplary damsfesy ony defendant againse whem the darmazes
are seught mMey meve the esuEt for an ex parte order regquirding +he
piainedff teo £1is a corporste surety bendy; appreved by the ceurEy
e¥ nake & eash deposit im an ameunt fiwed by the eourtr Hpen the
£iling of meptiery the eourt shaltl reqguire the plaintiff eo £ile the
bend er make the eesh depesits: In ne evemt shail the bend eor ecash
depesit be less thar twe theusaned five hundred dellars £$255903-
The berd o¥ cash depesit shell be conditicned upern payment by the
plainctff of all cests apd vesseuneble attornevls fees ineurred by
the defendant in deferdinpg zpaincs: the reguest for the award ef exnemplawry
damagesy as determntped by the cowrts £ the plainsiff frils o vesover
any exempiary damagest The order reguiriag the bead er essh deposie
shall require the beomd £o be f£ited or eask deposit to be mage with
the elerk eof the eeurt net tater than 30 deys afeer the erder is
serveds If the benrd is et filed er the eash deposit #s8 net wmade
within sueh peried; uper the metion of the defemdanty the court sheail
strike the pertien of the compiaimt whieh resuests the award of exemplary

dnmanesy
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££3 Any cefendant £iting 2 metien under this sectier oF jeining
with & meviag sarey under this seetieon s preeinded £frewm subseguently
£iting a metienfer summary jodg-ent:

£g} Any defendamt filing s motiern £or su-mavy judgment is preeluded
from subsequently £iléing a metiewmy or jeiming with 2 -ovins pareys

aRee¥ this sessionc

Comment. This section is amended to incorporate the uniform pro-
cedures for undertakings for costs and expenses enacted in Chapter 6.3
{(commencing with Section 1040.1) of Title !4 of Part 2 of the Code of

wivil Procedure.

Code of Civil Procedure & 1030 {(amended)

SEC. 15. Section 1030 of the Code of Civil Procedure is amended to
read:

1030. (a) When the plaintiff in an actlon or special proceeding
resides cut of the sfate, or is a foreign corporation, seeurity fex
the ecosts and ehargest whieh may be awarded apeinst sueh plaintiffs
may be r¥equired by the defendantr When requived; all preoecedings
in the aetion er speeisl preeeedings nust be stayed urtil an undertakings
exeeuted by twe o mere persemy is filed with the clerk,er with the
dudpe 1€ there be ne eterk; to the effeet that trey will pay sgueh
e8sEs and charges as -9y be awarded amgainst the pletnedff by Judpments
oFf in the propress of the setion or speeial preeeeding, net execeding
the sum of three hundred deilars €53003+ A mew o¥ sn addieienal
undertaking may be srdered by the eourt or judme; upon preof tchat
ke original undertaking is insufficient seeurity; and preeecedings

in the actien or speeizl proceeding stayed until sueh nrew or additienal
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undertaking is cxeeuted and filed:r Any stay of preoceedinpgs =ranted
uwnder the previsiens ef this seetion shall extend &0 & peried 10
daye after serviee uper the defendesnt of writtem neotice of the £iling
of the reguired undertaking-
after the kapse of 30 days frem the serviee of netiee that seeuriey
is required; or of an erder fer nev or additienal seeurityy upen
peeat thereef; and thet re undertaking as required has been £ileds
the eceure of dudgey ray order the setion orf speeial preceeding o be

digmissedr the defendant may move the court for an order requiring the

plaintiff to furnish a written undertaking as provided in Chapter 6.5

(commencing with Section 1040.1) of Title 14 of Part 2 of the Code of

Civil Procedure,

{b) Hotwithstanding Section 1040.3, the court shall eorder that the

plaintiff file the undertaking in an amount specified in the court's

order as security for the allowable costs and expenses which may be

awarded against the plaintiff if the court, after hearing, finds all of

the following:

(1) That the plaintiff is a plaintiff described in subdivision (a)

of this section.

(2} That the defendaut will nave incurred allowable costs,

expenses, or both, by the conclusion of the action or special proceeding.

(3) That the plaintiff has failed to establish that there is no

reasonable probability that the defendant will obtain judg ent in action

the or special proceeding.

Comment, This section is amended to incorporate the uniform
procedures for undertakings for costs and expenses enacted in Chapter

6.5 (commencing with Section 1040.1) of Title 14 of Part 2 of the Code
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of Civil Procedure, except that this section contains a special provision
for determining the degree of merit of the plaintiff's claim which ~mst
be shown for the plaintiff to defeat the motion for an undertaking, The
purpose of this section is primarily to secure an award of costs which
way be made in favor of the defendant which would otherwise be difficult
to enforce against a nonresident plaintiff, and not xnerely to deter
frivolous litigation, Therefore, this section requires an undertaking

in all cases except where there is no reasonble probability that the
defendant will,prevail in the action. See Bell v, Burson, 402 U.S. 535,
540 (1971).

Chapter 6,5 {(commencing with Section 1040,1) of Title 14 of Part 2
of the Code of Civil Procedure (added

SEC, 16, Chapter 6.5 (commencing with Section 1040,1) 18 added to

Title 14 of Part 2 of the Code of Civi]l Procedure, to read:
CHAPTER 6.5,UNDERTAKIKGS FOR COSTS AND EXPENSES

§ 1040.1. Application of chapter

1040,1. (a) This chapter applies only to an action or special
proceeding to which it 1is specifically made applicable by statute,
{b) This chapter does not apply to any action commenced in a small

claims court.

Comment. Subdivision (a) of Section 1040,1 limits the application
of this chapter to actions or special proceedings where a separate
statute so provides., E.g., Code Civ, Proc. § 391.1 (actions by vexa-
tious litigant in propria persona), 830 (actions for 1ibel and slander),
1029.5 (malpractice actions against architects and others), 1029,6
(malpractice actions against licenSed health professionals), 1030 (ac~
tions by nonresident plaintiff); Corp. Code § 300 (shareholder deriv~
ative suits); Fduc. Code § 23175 (actions against Regents of the University
of California); Govt. Code § 947 (actions against public entity), 951
(actions against public employee). Also the chapter does not apply to a
myriad of situations where a damage bond may be required. Subdivision
(b} makes the chapter mot applicable to an action commenced in a small
claims court,

T



This chapter affords a procedure for the defendant to compel the
plaintiff to furnish an undertaking for costs and expenses which comports
with constitutional due process requirements. See Beaudreau v, Superior
Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975)}.

§ 1040.2 Motion of plaintiff to require undertaking for costs;
supporting affidavit

1040,2, At any time until final judgment is entered, the defendant
may move the court, upon notice, for an order regquiring the plaintiff to
furnish a written undertaking as security for the allowable costs and
expenses which may be awarded against the plaintiff. The defendant
shall, in an affidavit or declaration In support of the motion, set
forth with particularity the allowable costs and expenses it expects to
have incurred by the conclusion of the action or specilal proceeding.

Comment. This Section authorizes the defendant to move for an
order requiring the plaintiff, in actions to which this chapter is ap-
plicable, to furnish a written undertaking as security for the defen-
dant's allowable costs and expenses, This includes reasonable attorney's
fees incurred by the defendant when the recovery of attorney's fees is

authorized in the particular action or proceeding. See, e.g., Code
Civ. Proc, §% 391({c), 836:; Corp. Code § B00(d).

§ 1040.3, Hearing and determination of motion

1040.,3. The court shall order that the plaintiff file the under-
taking in an amount specified in the court's order as security for the
allowable costs and expenses which may be awarded against the plaintiff
if the court, after hearing, finds all of the following:

{a) The action or special proceeding is one in which such an
undertaking may be required,

(b) The defendant will have incurred allowable costs, expenses, or

both, by the concluston of the action or special proceeding.



(¢} The plaintiff has failed to establish that there is a reason-
able probability that such plaintiff will obtain judgment in the action

or special proceeding.

Comment. This section sets forth the conditions upon which the
defendant will become entitled to an order requiring the plaintiff to
file an undertaking. The defendant will have made a prima facie case of
entitlement when it shows that the action is one In which an undertaking
may be required and that it will have incurred allowable costs and
expenses by the conclusion of the action. The court will usually be
able to take judicizl notice that the action is a proper one for an
undertaking, and that some costs (e.g., filing fee) have been incurred
by the defendant, See Evid. Code §§ 452, 453. 'The d&f-endant will have
the burden of showing its probable future costs to furnish the basis for
determining the amount of the undertaking.

The plaintiff, by showing that there 1s a reasonable probability
that it will prevall in the action, will defeat the motion. This 1s so
even though it may appear likely that the defendant will ultimately be
entitled to recover costs, e.g., by having made an offer to compromise
under Code of Civil Procedure Secticons 997 or 993, or by recovering a
net judgment on a cross-complaint. See 4 B, Witkin, California Procedure,
Judgment s 87, 90, at 3247, 3249 (2d ed. 1971).

The "reasonable probability"” standard of this section has been

upheld 1n a similar statuate agaiunst the contention that the language was
fatally uncertain., See Taliaferro wv. Hoogs, 236 Cal., App.2d 521, 529,

46 Cal. Rptr. 147, 152 {1965).
At the hearing the usual showing 1s by declarations and counterdecla-

rations, although the court may receive oral and documentary evidence as
well, 4 B, Witkin, California Procedure, Proceedings Without Trial
§§ 24-25, at 2693-2694 (2d ed. 1971).

§ 1040.4. Amount of undertaking

1040.4, The amount of the undertaking shall be an amount equal to
one and one-half times the probable allowable costs and expenses the

defendant has shown it will bave incurred by the conclusion of the
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action or special proceeding. The amount of the undertaking initially
determined may be increased or decreased by the court, after further
hearing upon notlced motion, if the court determines that the under-
taking has or may become inadequate or excessive because of a change 1In
the amount of the probable allowable costs, expenses, or both, which the
defendant will have incurred by the conclusion af the action or special
proceeding.

Comment. This section sets the amount of the undertaking at one
and one-half times the defendant's probable allowable costs and ex-
penses, including attorney's fees where authorized. Although the lan-
guage of this section is mandatory, the court has the common law author-
ity to dispense with the undertaking if the plaintiff is financially

unable to comply. k.g., Conover v. Hall, 11 Cal. 3d 842, 523 P.2d 682,
114 Cal. Rptr, 642 (1974). 1f the court orders the undertaking in-

creased as authorized in this section, the time period for compliance

provided in Section 1040.35 applies.

§ 1040.5., Time for filing undertaking; effect of fallure to file

1040.5, Any plaintiff required to file, refile, or increase an
undertaking shall do so within 20 days after service of the court's
order requiring it or within such greater time as the court may allow.
If a plaintiff falls to comply with this section, the plaintiff's action
or special proceeding shall be dismissed as to the defendant in whose
favor the order requiring the undertaking was made.

Comment. 'This Section requires the plaintiff to file the under-
taking within 20 days after the order requiring it, or within such
greater time as the court may allow, or suffer dismissal as to the
moving defendant. TFailure to file within the prescribed time 1is not
jurisdictional, and the court may accept a late filing. E.g., Boyer v.

County of Contra Costa, 235 Cal. App. 2d 111, 115-113, 45 Cal. Rptr. 58,
61-63 {(1963).
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y 1040.6, Sureties

1040,.6. LExcept as provided in Section 1056, the undertaking shall
have at least two sufficient suretles to be approved by the court. If
the undertaking is given by indlvidual sureties, the defendant may give
notice teo the plaintiff that the defendant excepts to any surety and
requires the appearance of such surety before the court at a time speci-
fied 1o the notice for examination under cath concerning the surety's
sufficiency. If the surety fails to appear, or if the court finds the
undertaking insuffieient, the court shall order that a new undertaking
be given.

Comment. This section requires the undertaking to have at least
two sufficient sureties, except, where the surety 1s an insurer de-
gcribed in Section 1036, one such surety will suffice. This section
sets forth the procedure for excepting to an individual syrety. Excep-
tions to a corperate surety are as provided in Sections 10572 and 1057b.
If the court finds a surety insufficient and orders that a new under-

taking be given, the time period for complilance provided in Section
1040.5 applies,

§ 1040.7, Stay of proceedings

1040.7. (a) If the defendant's motion for an order requiring an
undertaking is filed within 30 days after service of summons on such
defendant, nc pleading need be filed by such defendant and all further
proceedings shall be stayed until 10 days after the wotion is denied or,
if granted, until 10 days after the required undertaking has been filed
and the defendant has been given written notice of the filing.

(b} 1If the defendant's motion for an undertaking i1s filed later
than 30 days after service of summons on such defendant, 1f the de=-

fendant excepts to the sureties, or 1f the court orders the amount of
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the undertaking increased, the court may in its discretion stay the
proceedings not longer than 10 days after a sufficient undertaking has
been filed and the defendant has been given written notice of the filing.

Comment. This section provides for a mandatory stay of the pro-
ceedings 1f the motion for an undertaking is filed within 30 days after
the moving defendant is served with summons, and for a discretionary

stay if the motion is later filed. The court may thus consider the
timeliness of the motlon, and whether a stay might delay trial.

5 1040.3, Limitardion on effect of court's decerminations

1040.8. The determinations of the court under this chapter shall
have no effect on the determination of any issues in the action or
special proceeding other than the issues relevant to any motion to
require, increase, or decrease an undertaking, nor shall they affect the
rights of any party in any other action or proceeding arising out of the
gsame claim. The determinations of the court under this chapter shall
not be given in evidence nor referred to in the trial of any such action
or proceeding.

Comment. This section prevents any determination of the court on a

motion for an undertaking from affecting the merits of the litigation.

y 1040,9, Enforcement of liability on undertaking

1040.9. If at the conclusion of the actlon or special proceeding
the defendant is legally entitled to recover costs, expeses, or both,
the defendant may proceed against the suretles on the undertaking pro-
vided pursuant te this chapter as provided 1n Section 1058a. A motion
to enforce liability on the undertaking may not be filed more than one
year after the judgment becomes final. A judgment of liability on the

undertaking shall be in favor of the defendant and against the sureties
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and may be enforced by the defendant directly against the suretles. The
liability of the surety 1s limited to the amount of the undertaking.
Hothing in this section affects any right of subrogation of a surety

against its principal.

Comment, This section supplements Section 1058a which allows a
motion to enforce liability on the undertaking to be directed to the
sureties. Although Section 2845 of the Civil Code formerly allowed a
surety to require its creditor to proceed first against its principzal, a
1272 amendment to Section 2845 made that expressly ‘“subject to the
provisions of Section 1058a . . . . Cal., Stats. 1972, Ch, 391, & 1.
Section 1040.9 makes clear that the liability may be enforced directly
against the sureties., The one~year limitation period of this section
for such a motion does not affect the limitation period applicable to an
independent action against the surety. See, e.g., 2 B. Witkin, California
Procedure, Actions § 29383, at 1144 (24 ed. 1970). This Section limits
only the sureties' liability. The sureties' principal (the plaintiff)
remains liable to the full extent of the defendant’s allowable costs and

expenses.
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Corporations Cede § #04 ‘amewdud]

SEC. 17, Section BUO of ths Corporations Code 1% gmended to vead:

830 {a) As wed dp this ssciion, Trorporation”
includes ap unincoroorsred association: “borrd”™ meludes
the manaping body of an ﬁminﬁtﬁz’paﬁ}mte{% association;
“shareholder™ iﬂ'iucﬁm 2 Mmenbcs of an urinoos pﬁrﬁt&d\
assoistion: ard “shares” seludes moembe wships in an
URIGCOTRTE ?_:—a. gsooviation,

B Moowr! o ruay be instituied or mainteined in rig’}t
of anv Cormostic or foremsn corporation by any holder of
stares or of s"%rg frust cortiioares of such corporation
unless both of the folowisg conditions exist:

(i} The p;amtm mies%w in the complaint that plainuff
was a sharcholder, of reccrd or beneficially, or the holder
of voting trust certificates at the time of the transaction
or any part thereof of which plaintiff complains or that
plaintifi’s shares or voting trust certificates thereafter
devolved upon plaintiff by nperation of law from a helder
who way a bolder at the time of the transaction or any
part thereof complained of) provided, that any
shareholder who does ol ineet such requirements may
nevertheless be allowed in the discretion of the court to
maintain such achion on a preliminary showing to and

. detenminabtion by the court, by motion and after a
hedring, ot which the court shall consider such evidence,
by affidavit or testimony, as it deems material, that (i)
there is & strong i fucie case in i’li'a;ﬁr of the claim
asserted on i.z;-hzi}f of the corporation, (i) no other similar
action by Deen or wikey to be m»tuutad (i} the
psumt*i‘. AUTEG it g thm = pefore E‘W«rﬂ WS fixsclosam
to the public or to the plai z‘t“E* of the wrongdoing of
whiich plaintiff camplaing, (v unless the aetion can be
mmumnma the defoncant oy refain o gain derived from
detendant’s williui breach of w Biduciary duty, snd (v) the
recuested robiel woll pol cesall in iusd enrichment of
the corporation o say sharebolder of the corporahion;
antl :

%y The plaiiktfﬁ" aileges in the complaint with
particularity his phuntiils efforn o secure from the
boerd such setion as platiff desires, or the reasons for
not imaking such eifort, and alleges further that phainnff
‘has either informed the corporation or the board in
writing of the uidmate facts of each cause of action
against cach defendant or delivered to the norporation or
the board a true copy of the complaint which plaintiff

propases to fle.
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cad acts complidred of may wove the court

for sn arder ¢ wprs e lded wad aessdeds togulving phe plaioniif o
furnish secersty 2 wiitten woderiaiing as heseimedeer provided in

Chapter 6.5 (commenciag with 5 {4 of Part 2 of

the Code of Civil Jrocedure . Fhe motion shaii ve based upow one

ar both £ ehe foliowiny groundet

%%WF&W%PWW%MW%
prosgcution’ of the cavse of action a ieg&n in the}
complaint against the moving party will benefit the
corporation or its sharehnlders. {[

I

Al
%f kéﬂuj”

{2} That the moving perty, ¥ other than
corporation, did not partopate w the transacb:}n
complained of in any capacity.

The court on .;ppitmhw ot the corperation or any

" defendant may, for good csuse shown, extend the 3&-&&;‘?
mew HRR- BEPRE- %Mﬂ{«.éﬂ«ﬂ@bmﬁg
€B-dlays.

{d) Ab-the—Rewtng -2 psR—wry— Bk ot Bursaasit-e
sahohvisiontr- t‘ﬁ“*}':’f)i’rr“ eonri-tml- corstder-suci-evidence,
written or oral, b witneses ar affidavit, as inay be
materiai (1} to the groeund o grounds upon which the
motion is based, or {2} te a determication of the probable |
reasonable expenses, including d“f\me}a fees, of the {
corporatinn and the moving pady which will be incurred
in the de f“lﬁf‘ af st action I the court determines, after }

Al

Y *H”:k Eﬂu,+

bearing the avidence sédured by the purties, that the
moving party has established a probability in support of
auy of the grounds upon which the motion is based, the
court shall fix the rature and amount of security, not to
exceed fifty thousand dokiars (550,000}, to be furnished by
the plaintiff for reasonable expenses, mr:luﬁmg attorneys’
fees, which may be incurred by the moving party and the
corporation in connection with the action, including
expenses for which the corporation may become liabls
purszant to Section 317. A ruling by the court on the
- mnotion shall not be 2 determinzgtion of any issve in the
sokion-or-ihaanesis-therect- The-armeunt-of the secusity

30



?*%}-}y—wﬁe‘s EIRTI s PP SRR Y T VINE TR FONCERNIT VC SN COU o V.
diseratior of th cowet HpOR s SV tih‘i ih‘?‘ seeugity
ofovdad B3s G rony ez e or 15 cucessive,
ot ihe cenr**an riiwzrﬁaSP the totl
ATSIR of i ihousand dollars

ERUE cmnubon, rakes s

.,.-5'3.15:’56& by the

: aobion shadl

:;zm,a, snbess

/:HE 0
kesud

o
———— 4,—-""""“"“'-&..@. e et
———

Vv zﬁa THL h iw%‘
s the clurt /
R b 4;4-. “ﬂ**-ﬂ’lwi»‘wﬁm

Notwithetanding Seevior 4443 of the Lode

of Livi:i Prosedure, the

court shall order that the plaidntiff fille the undertaking In an amount

specified in the court’'s order, but not to exceed fifty

E3

thousand dollars

($50,000), as security for tie a’loweble cousts and expenses, including

~attorney's fees, which may be awardec agzinst the plaintiff if the

court, after heariog, fiuds all of the foilowing:

f1}  That the moving perty ir a defendant described in subdivision

{e).

{2} That the moving pacty

wiitl have Inmcurrod allowable costs,

expensges, or both, by the conclusion of the actionm.

(33 Either that the moving party, if other tharn the corporation,

did not participate in the transaction complained of in any capacity, or

that the plaintiff haw {3/ led to eatablish ik

there is a reagonable

probabiliry that the prosecution of thz cause of action slleged in the

complaint against the moving pavey will benefit the corporation or its

shareholders.,

(e) If the pluintiff shall, eitner belore or after a raotion
is made pursvant to subdisision o), or any order or
determinztion pursuant to such moticu, post good and
sufficient bond or bonds in the aggregate amount of fifty
thousand dollars [530.000) to secure the reasomable
expenses of the puviics entitied to make the motion, the

2
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avaved until 18 duve xibes &b setien Fas o2en diupased eiv

Comrent. Ihis rectlon is amendsd o sncorporsto Uhe unifovm

SRS

procedures “arings for cewts oond enises erscicg i Chapter

6.5 leommencing with Secgdae 84017 of {icie T4

Part £ of the Gode

of Civil Procedure, except that this secilon centains special provisions
concerning the grounds for the motion. 4 defendant described in sub-
division (¢} who will iacur costs and expenses In the action will be
entitled 55 an order reguiring security either 1if the defendant shows
that it did not particivate in the transaction coumplained of in any
capacity, or the plaintiff fzilsto show that there is & reasonable
probability thst the action will heneflit the corporatiom or its share-
halderﬁ. The "resscnable probability” standavd of this section has been
upheld zpainst the contention that the language was Fatally uncertain.
See Taliaferre v, Hoogs, 236 Cal. fpp. 24 52, 529, 4u Cal, Rptr. 147,
152 (19865).

Education_Cude § 23175 f{amended)

SEC. 18. Saci:ian 23175 of the EBducazion Tode iz amended to read:
23175, 4a} Av say time sfeer the Siddmg of the zempiaine im In
any action against the Regents cf the Mailversity of California, the

regents may,
£ it '.mﬁxgxtaagfe::vﬁ%sﬁyﬁ¢mkﬁn_uﬂ%ﬁaﬁﬁé«wﬁﬁ
plaintif as socurity h?‘?f‘”d"ﬁh"~nﬁf which may be swarded \ .
against such plaintifi. e i ihe aroosumnd Gf‘ o.rse f A j [ in
hondred dollars (3180 qu 1‘* ;n. mm L cast of multiple paain- | !
1iffs in the amount of two uadred dollars 3y, or such greator sum ? $ﬁ71ke§dj'

M

as the couri shall fix upern ooad cooe shown, with ot least two syifi-

clent sureties, to be anproved by the entet, Unless the plantif! files
- ¥ I
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move the cours for ah o

Fforpish a written

updertaking a3z provided o Choasrer 6.0 fiowsercing with Section 1040.1)

P SRy e e L m it e S e e 1 et [FiSe .

of Title .4 of Farg 2 of tne Jode of Civil “rocedyr.

Fas  EE dadomect be regdesss fer Era pagery AR &7 setien sgainmad
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$im phinwahle sama. dwsuveed bw Sme cs shiey pesder ahall be

Edardes apedngd wns o bEiaEds e
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fid Tros sgehiLr Sesn seh aupry T @ gobkass esakoseed dn o3

gweadlt sindgs sevpe.

Comment., This section is amended to lacorperzte the uaiform pro-
cedures enacted in Chapfer 8.5 (commencing with Sectiom 104C.1) of Title
14 of Part 2 of the Lode of Oivil Procedure to satisfy the constltutional
requirement of a due process heering hefore an undertaking may be required.
See Beaudreau v. Superior Court, i4 Csl.3d 448, 535 P.2d 713, 1Z1 <al.
CRptr, 583 (1975).

Government Code § 947 {(ameaded)

SEC. 19, Section %47 of the Government Code iz amended to read:

G47. 483 Ar any time afver the fitding of she compieine £n In

eny dction agalnst a public earity, the public entity may file mnmd
serve a demsnd forx n westten snsepiaking on she pose of sseh piainedfs
s seeurtsy for the atiewnble eeaie vhieck may ke awarded sgntnnt

sueh plainedifr Fhe updesesning mheid be ian ¢he ameuns of one hundred

dolinvs {ELEEY der cosh pisineidf es in ehe E&ﬂ@‘

lofmltiple—alud i bt art-al — o Rundred-dotars 300}
¢W~%ﬂﬂ%fﬁfﬁﬂﬁhS&WLﬂﬁ44K&?“%Frﬁﬁ&kwﬁ%&Hﬁdﬁﬂamﬁﬁéﬁamiihﬂﬁﬂkm
;&memmm

move the court for an ovder requiring the plaintiff to furnish a

written underraking as provided in Lhapter B.5 {commencing with Section

1040.1) of Title 14 of Pary 2 of the Code of Civil Frocedure
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cedures enacted in Creantr 65 topmmencing with Seetdon HMAO.LY of Tlrle

Pa of Part 2 of vue iode of Givo? FPyooedure to custiturional

regulrstent ol & due process bearing befods an andevtsbing mey be reguired.

See Beaudicau v,

Apir. 585 (197%)

Government vode § 950 camerded)

SEC, 20, Secuion %31 of L be Savernmenl fode L2 amended to read:
95i. +{m} At any eime efter the iliap of ¢he compieint 4n In

any action against a public smployves or

MW‘ He-pmplobes - pokh sobairat-4e provide Lo

the defense of the aodon, ihe aitn BITIEY lm- “he rublie emplovee may

praint 1ff as E(WU‘"V“' 1‘0\“ %;; allownd ) M
mmmmﬁwhm&nﬂf‘ﬂ%umkﬁﬁmQSNMhemﬂmammmtﬂemf ,ﬁﬂk
hradred dollers (B180). or such weater s as the eourt shall fiv upon

gond couse shown, wii twn sufficient sureties. 1o he ap- ‘S

bhm%dhyi%ewmrt e bsnhhrﬁfﬁqumiu,&ﬂhbdpwwﬂhm

| Si-dewr-abter rvies of e demand-thepeier~his-wetion sank-he- s
aninned.

wove the court for gi order requirdog the plefueiff to furmish a

written undertaking as provided 1. Chapier 6.5 tcommencing wirth Section

1048.1) of Title 1% of I

Z of the fede of Civil Procedure .

b3  Fhiv Secedeor. 4825 pot Sswby & o ontien commenced 4n &
saald sdaims soupbe

Somment. This section is amended -9 incorporate the procesures
enacted in Chapter 6.5 (compencing with Sszeelen 1040.1) of Title 14 of

"

Part 2 of the Code of Civii Trecadure tu satiely the censitliutional
regulrement of 2 due provess Nesving hefore an underlaking may be required.
See Beaudreau v. Superior Covrt, ie Cnl.3d 448, 535 P.2d 713, 121 Cal.

Rptr. 585 (1975},
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St 2354 B S a 2 a =086 S D020 NG
Notice &
hearing? YES NO YES NO YES YES
Time for re- Any time Any time Within Any time Within Within 6 Clert
quest by de- before 30 days 30 days months requi
fondant for judgment after ser- after ser- after ser- fore
undertaking? vice of vice of vice of ance
_ Summons summons summons summe
Undertaking If no rea- Whether or If no rea- Whether or If no rea- If no rea- Wheth
may be re- sonable not plain- sonable pos- not plain- sonable pos- sonable pos-— not p
quired: probability tiff's sibility tiff's aibility sibility tiff’
plaintiff claim is that action claim is that plain- that plain- claim
will pre- meritorious will benefit meritorious tiff has a tiff has a merit
vail corporation cause of ac- cause of ac-
or share- tion tion
holders ‘
Anount of 1-1/2 times $100 for 1 Court's dis- } Not to §500 per Not to Flat
undertaking defendant’'s plaintiff, cretion not exceed defendant exceed $500
probable re- $200 for to exceed 5300 not to ex-— $500 per
‘coverable multiple $50,000 ceed 53,000 defendant
expenses plaintiffs, or $1,000
or as court total
may fix
Time for 20 days or 20 days Court's 30 days Court's Court's 5 day
plaintiff such greater discre—~ discre- discre-
to file time as tion tion tion '
undertaking court may
allow

40. This provision was enacted in Cal. Stats, 1975, Ch. 381, § 1, which

becomes effective January 1, 1976.

Until then, the defendant in an

action by a vexatious litigant in propria persona must move for an

undertaking "within 30 days after service of summons . . .
" Civ. Proc,

§ 391.1.
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APFENDIX I
(ccntinued)

Commlssion's
recommended
gtatute

employees, & U.C,

public entitles,
Regents

. Actions against

Shareholder
derivative
suits

Nonresident
- plaintiff

tions agalnst
architects &

Malpractice ac-
others

tions against
health profes-

Malpractice ac-
sionals

Libel &
slander

Provision
for stay un-
til uander-
taking fur-
nished?

YES

=
(o]

YES

YES

=
o

=
o

Yes, if
new or

additio
underta
ordered

Provision
for court
approval of
_sureties?

YES

YES

YES

YES

- Impiied

YES

YES

Consequences
of plain-

tiff's fail-
ure to file
undertaking

Dismissal -

Dismissal,

Dismissal

Dismissal

Dismissal

Dismissal

Dismiss

Provision
for in=-
creasing or
decreasing
amount of
undertaking?

YES

NO

YES

YES

NO

NO

YES

Provision
that find-
ings not
to affect.
merits?

YES

(No
hearing)

YES

{(No
hearing)

YES

YES

(No
hearing)

Provision
for direct
recourse
against
surety?

YES

NO

YES

NO

- YES

YES

NO

41. Even where direct recourse against the surety is not specifically authorized in the statute referred to

in this table, it is authorized by the general provisions of Code of Civil Procedure Section 1058a.



