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Memorandum 75-74 

Subject: Study 52.80 - Undertakings for Costs 

9/23/75 

Attached to this memorandum is a staff draft of a recommendation relating 

to undertakings for costs and expenses. The recent case of Beaudreau v. Superior 

Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975)(Exhibit I),held 

unconstitutional the provisioas of the California Tort Claims Act allowing a 

defendant public entity or employee to require the plaintiff to furnish an 

undertaking for costs upon demand and without a hearing on the ground that it 

constitutes a taking of property without due process of law. The attached staff 

draft of a recommendation proposes revision of the Tort Claims Act sections 

held unconstitutional (Govt. Code §§ 947, 951), as well as a similar statute 

applicable to actions against the Regents of the University of California (Educ. 

Code § 23175), under the continuing authority which the Commission has to study 

matters relating to governmental tort .. liabUity <n California. See Cal. Stats. 

1975, Res. Ch. 15. Since a statute designed to repair the constitutional defi­

ciencies of these sections may also be used in the other situations where an 

undertaking may be required, the attached recommendation proposes a single, uni­

form statute to replace all of the existing cost bond statutes. The staff 

further recomme'lds that the Commission request authority from the Legislature 

to study the question of "hether the statutes relating to undertakings to secure 

an award of damages should be revised. 

The major policy options in the attached recommendation are as follows: 

(1) The degree of merit of pIa intiff' s cIa 1m. The consti tutionall:y .. 

required due process hearing must test the merit of the plaintiff's claim in 

the light of the legislative purpose of the undertaking statute before an under­

taking may be required. See Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 

535 P.2d 713, 720, 121 Cal. Rptr. 585, 592 (1975). The purpose of the undertaking 
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The a tta ched :'e(>o,"-""",d;, tIor. eXC1Jser; tbe pla ir;ttff from filing a.n under-

taking, ",here the purpose of -the stu tute is to deter frivolous claims, when 

the plaiLtiff shows that there is q "reasonable prol..a"ility" ,,,, 'Will prevail 

in the action. This is the stal1da~'\l employed in the ('xiBtir,g vexatious liti-

gant statute (Code Ciy. PICe. § 391.1). The othel" three statutes "here a 

hearing is p::-esently provi.led (Code CW. Proc. §§ 1029.5, 1029.6; Corp. Code 

§ 800, effective Jan. I, 1976) use the ilord l'poss1b11ityfl instead of "probability, II 



but this does not appear to make any significa~t constitutional differe;~ce. 

The staff prefers the use of the ·word "probability" to discourage an unduly 

strict construction of the 3tatute «hich would make it extremely difficult for 

the defe;da.,t to obtain an order requiriClg an undertaking. To excuse the 

plaintiff from filing an undertaking only when he shows that there is a reason­

able probability he will prevail «ill promote the statutory objective of deter­

ring frivolous claims without impairing claims which are real and substantial. 

(See the attached staff draft of a recommendation, at 5 n.27.) 

In the case of actions by a nonresident plaintiff (see Code Civ. Proc. 

§ 1030) where the statutory purpose is to secure an ultimate award of costs ill 

the defendant's favor, the proposed uniform statute requires an undertaking in 

all cases except where there is no reaso,~ble probability that the defendant 

win prevail. 

(2) Burden of proof. The a tta ched recommenda tion requires the defendant 

to show that the action is one in "hich an undertaking may be required, and to 

prove his probable allowable costs. However, unlike existing statutes which 

require a hearing [see Code Civ. Proc. §§ 391.1, 1029.5, 1029.6; Corp. Code 

§ $oo(d)l, the recommendation shifts the burden of proof to the plaintiff to 

show the merit of his claim, since the plaiutiff "ill more often have superior 

k:1owledge of facts relevant to the question of merit, and bears the burden of 

proof on the ultimate issue at trial. 

(3) Amount of undertakiilg. The attached recommendation establishes the 

amount of the undertaking at one and one-half times the defendant's probable 

allo"able costs and expenses. This formula would appear to be a reasonable 

security requirement. Corporatiots Code Section 800(d) places an upper limit 

of $50,000 in the case of shareholder derivative actions. The staff recommends 

that this limit not be incorporated i:1to the uniform statute, since it is so 
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high as to be meaningless where costs but not attorney's fees are recoverable. 

In defamation actions, recoverable attorney's fees are limited to $100 (Code 

Civ. Froc. § 836). Attorney's fees 3re recoverable in the vexatious litigant 

statute (Code-Civ. Froc. § 391), but there is nb upper limit on the undertakipg 

in the existing statuter, an& none would appear to be necessary. 

The staff recommends that the attached recommendation be approved and 

submitted to the Legislature without first circulating the recommendation for 

comment, since there is an immediate need for legislative action in the wake 

of the Beaudreau case. When the recommendation is in bill form, it will be 

reviewed by interested persons and organizations and any revisions they suggest 

can be reviewed by the Commission at that time. 

Respectfully submitted, 

Robert J. Murphy III 
Graduate Legal Assistant 
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Staf f .Dr-af t 

RECOMMENDATION RELAni:;c; TO UNDERTAKINGS 
FOR COSTS 

BACKGROUND 

A number of Calif:'::)rnid ~3tatute.:s autborize. or requi.re the plai.ntiff 

in specifie.d tyP(~S of 2.crions to farui 8h an ur;de':"taking as security for 

the defendant's reci.;\·erahl f' cos t 5:. l These axe. gl2'nerslly rEferred to as 

"coSt bonds ~ HZ These ~{t;atute.8. dhuuld be d;!it 1 nguished Eroul s.t.atutes 

authol'izi.ng, or r£q~.drfri'· :,,",·~d .. ~ ... l.·'l.kl;'";-\::>. in d ·~~'2r.if:ty of S1.cuati.ons to 

indemnify tbe ben(..::Lt.ej.ar'·.: ..;-'qai:L~t: ,..h:it"..<·;ge:3 h.e hiay gtlff13:!".3 These. are ----
l~ Se~ Cude Ctv. f"rT<~ ~'i 391-39t.C (V(,:X,lt:~OtlS Llt:.,.g·,~"tt.)t §§ 830-836 

(dcfalnatio;1)5 ~; l[}:~S ~i ;··r:;;.:tl(·.2 '",.c3.i-C:H.1 .J.gg.ints arcLitef:ts and 
others), § 102<,. to (malpractLe ,"ction agicinst physicians and others), 
§ 1030 (action by nonresident plaintiff); Corp. Code § 800 (share-
holder deriva.tive suit); Educ. Code § 23175 (action against 
Regents of the University of California); Govt. Code § 947 (tort 
action against public entity). 'i 951 (tort action against public 
employee) . 

2. See Conover v. Hall, 11 CaL3d 842, 851-852, 523 P.2d 682, ISil} 
114 Cal. Rptr. 642, . h4f (1974). Three of the California cost 
bond statutes provide that the undertaking shall also Secure at­
torne.y's fees in addition to "costs." See Cede Civ. Proe. §§ 391 (cl, 
830; Corp. CGde ~ BOO(d). 

3. Sea. e.g. , Civil Code §§ 3z-lS, 3236 (pa::r.nent bond for private works 
of improvement); Code r;iv. Proc. § J 11.!o (SlIIall claims appeal bond 
held unconstitutional in Brooks 'J. Small Claims Court, 11 CaL 3d 
661, S04P.2ci t249, 105 Cal. Rptr.. 735 (1973», §§ 512.060(a)(2), 
512.080(e), 513.010(b)(2), 514.030, 515.010-515.030 (bond on writ 
of pos~e8sion), § 529 (injunction hond), 

§§ ;39-5~{). 5<;~-55'; (a~t~r"m~" b<'l!l,1), § 6'74 'hood fa shy on 
appeal of judgment lien), §§ 676 through 680-1/2 (bond in action to 
set aside fr~\ldulel1t c[)nveyan~ •. ). § 68211 (bond on levy on bank 
account). §§ 710b through; l}-1!2 (bond by third-party claimant in 
execution proceeding), ~ 715 (bund required of debtor about to 
abscond). § 8!O r;'o!1d in a.c U.Oll for usurpa don of 0 f fice). §§ 917. 1, 
917.2, 917.4, 917.5, 917,9-912 (bond for stay of enforcement during 
appeal), § 1166a (bond for we it of immediate possession in unlawful 
detainer), § 1203.60 (bond for release, of oil and gas lien), § 1210 
(bond on appeal from alias writ of possession), § 1685 (bond to 
secure payment of out-of-state child support), § 1701.6 (bond by 
substitute fiduciary). § 1710.50 (e) (l) (bond on stay of enforcement 
of judgment on sister state judgment). See also Code Civ. Proc. 
§§ 482.090, 484.090(b), 484.520(c), 485.220(a)(6), 485.540(d), 
486.020(e), 489.010-489.420; 490.020Cb), 490.030(d), 492.020(a)(6), 
492.090(c) (attachment bonda--atatute operative January I, 1977). 
Many of the damage bond statutes also include a provision that the 
undertaking w111 secure costs as well. 

/ 
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public entity or k':.!bl·i.c. .cwr<;JJ/<2E t.O' ;~~~~i..dr:-:! .:Ti1. :.l~,derr,lking j;1€rf:_~.y by 

filing a fldemand, nt The: stetute :;';1l,S -nc!.'~ df~)l;l of t-he (.(,;'t:':J.titutiuual 

rule 
:'] 

oped hy latex- caseE:" ~l,-.t Lr;.C ·:.<L_d.r;t~ fr :.r.;,:<::~t he -ifto-rded d hearing 

re'" .. l).:: :::-erni,--·tHS [,',::;ro!,Q he TfL:-(Y hL! deprived. 

even t811lPGra~:U.y ~ 07: 'n: B rn~~~~;":- , ___ ~ . 
1.') 

as into the re.asonabIene3" 

of the defendant's probable! 

of the '&'ffiount 
ill!. expenses * 

of the undertaking in the light 

In view of the Beaudreau ca6e, the Commission has examined all of 

the cost bond statutes. Those which ?wvtde for nottce and hearing 

4. See note 2 supra. 

S. 14 Ca1.3d 448, 53.5 P.2d 7lJ, 121 Cal. Rptr. 585 (1975). 

6. Govt. Code §Ii 947, 951. 

7. Id. 

8. 395 U.S. 337 (1969). 

9. E.g., Fuentes v. ShevJ.r" 407 U.S. 67 (1972); Brooks v. Small Claims 
Court, 8 Ca1.3d 661, 504 P.2d 1249, 105 CaL Rptr. i85 (1973); Ran­
done v. Appellate Dep't. 5 Cal.3d 536, 488 P.ld 11, 96 Cal. Rptr. 
709 (1971); Blair v, Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal. 
Rp·tr. 42 (l971}; Cline v, Credit Bureau of Santa Clara Valley, 1 
CaL3d 908,464 P.2d 125,83 Cal. Rptr. &69 (1970); Mc.Callop v. 
Carberry, 1 Cal. 3d 903, 464 P.2d 122, 83 Cal. Rptr, 666 (1970). 

10. The plainti.ff' s ";>rope,.ty" in tnis context i.,) either the nonrefundable 
corporate premium, the plal.r.tiL' s cash collateral, or--if he fails 
to furnish an undcrtaking--·his caua~ of ae den which is d:!.sm:!.ssed. 
Beaudreau v. Superior Court, 14 Cal.3d ~48, 455-456, 535 P.2d 713, 
111-111. 121 Ca.l. Rptr. 585, 5"4"1 - 5'10 (1975). 

11. Beaudreau v. Superior Court, 14 Ca1.3d 1,48, {,60, 535 P.2d 713, 1).D, 
121 Cal. Rptr. 585, t,-tta (1975). 



before an undertaking may be req:.ttred iHL n·" atatutes relating to 

8hare~lolde.r 
.. .. . 12 _ 
a~r~v3tiv0 3u1t8~ &Lt1Q[lS 

malprac tic€' ac t ions agiO! inst archJ. tee. t ~ and: 
~ • ~ _ , •• ~ •• Q J5 actions against phy~ici"n·, ar.d .·"eeL. 

. i t )3 1 t gants, hy ve!xatlous 
14 

othet"s, and malpractice 

Those which require an under-

taking \o,~ith no provisio!"t for a ht::'ar lng art:' tile: statu.tes relating to 
1& 17 

tort claims against t\ubLLc e::1tit:h s an': public employees~ ac.tions 
1" against the Regents of t'l:e University of Cal1.forn1a,. U actions by a 

nonres 4derlt l' ., co 19 d t" " • 'b 1 - d 20 All f h 
..0- P alni. .!oJ ~, an~ ac J.;)t~8 J..or ;_l.~ e or .aLan er. ,.. a t. e 

statutes 1n the latter "ategol:! appeal' to come wIt.hin the holding of the 

.B~audr~_ case J and thus aTe i..l.!Jco:1stitut.icnal Q 21 

At a minic:mm, to satisfy constitutional requirements, a statute 

authorizing or requiring an undertak.ing for costs must provide for a 

hearing after noticed motion, with the h .. aring directed to the questions 

12. Corp. Code § 800(e). The predecessor section of Section 800 wss 
suggested as a possible model for cost bond statutes in the case of 
Nork v. Superior Court, 33 Cal. App.3d 997, 1003-1004, 109 Cal. 
Rptr. 428, 433 (l973). Accord, Beaudreau v. Superior Court, 14 
Cal.3d 448, 462, 535 P.ld 713, 1~~, 121 Cal. Rptr. 585, 6'91 (1975). 

13. Code Civ. Proc. §§ 391-391.6. 

14. Code eiv. Proc. § 1029.5. 

15. Code Civ. Froc. § 1029.6. Subdivision (e) of this section, which 
requires an undertaking upon the e)< parte application of the de­
fendan~ where punitive damages arc. sought, was hr-l.d unconstitu­
tional in Nark ~ Superio,=- CO"',,.!:.. .. 33 Cal. App.3d 997, 109 Cal. 
Rptr. 428 (19'13). 

16. 

17. 

18. 

19. 

20. 

Govt. 

Govt. 

Educ. 

Code 

Code 

Code 

Code 

Code 

Civ. 

Civ. 

§. 947. 

§ 951. 

§ DJ75, 

Proc. § 1030. 

Proe. §§ 830-836. 

21. The question of whether some of the damage bond statutes may be un­
constitutional is closely analogous to the question in the cost 
bond context. See Conover v. Hall, 11 Cal. 3d 842, 351-852, 523 
P.2d 632, .,Kt, 114 Cal. Rptr. 642, ('>llj (l974)("twje cannot discern 
why this factual difference [between cost bonds and damage bonds] 
has <J".~ legal sIgnificance"). I-im .. ever, the more numerous damage 
bond provisions present a subject of consIderably broader scope. 
This recommendation is confined to the cost bond problem only. 



of t"e merit of the. plaintiff's claim and the reasonableness of the 
22 

am.ount of the undertaking in l.ight of the deffondant. i s probabl e coats. 

If the plaintiff's claim is clear 1y ,.erItorlous, and thus there is not .;l 

reasonable probabilIty that the defendant will become ent.l-t1ed to re-
23 

cover coats, an nndertakJng "JaY not congtitutionally be required from 
24 

the plaintiff. The ext"nt to ·"hich an u'ldertakiog may constitutionally 

be requfred when the nlerl.t. df the pl.:J.inttff r s claim i8- le.ss certain 

depends upon tht: underlying lef,islat:J\?E pu.-q ... oe.e of the. p.lTt.1cular cost 
25 

hond stat"t". At one extrelOe, v.here the undert.alting is principally tor 

security, an undertaking may eO:1S!tituti.onelly bE required in all exc.ept 

those few cases where ther" is "no reasonable possibil1.ty" that the 

plaintiff will become liable for costs. 26 At the other extreme, wher~ 
the undertaking is principally to deter frivolous claims, it appears 

that an unaertaking may constituti.ol1ally be required only in "actions 

22. See Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713, 
1JO, 121 Cal. Rptr. 585, o~J (1975). 

23. Of course, the plaintiff "~y become liable for the defendant's 
costs notwithstanding a meritorious claim if, for example, the 
defendant makes a statutory offer to compromise under Code of Civil 
Procedure Sectlon 997 or 998 and the plaintiff fails to achieve a 
larger recovery. 

24. See Bell v. Burson, 402 U.S. 535, 540 (1971); Beaudreau v. Superior 
Court, 14 Ca1.3d 448, 459, 535 F.2d 713,1In~., 121 Cal. Rptr. 585,5'11-
b-~~ (1975); Rios v. Co~ens, 7 Cal.3d 792, 499 P.Zd 979, 
103 Cal. Rpt!". 299, (1972). 

25. See Beaudreau v. Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713, 
1).(), I'll Cal. Rp tr. 585. "q;;., (i 975) (the hearing is "to determine 
whether the stat\ltory purpose is promoted by the imposition of the 
undertaking requirement"). 

26. See Bell v. Bursnn. 402 U.S. 535, 540 (1971) (State of Georgia may 
not constitutionally require security in damages from uninsured 
motorist if there Is "no reasonable possibility" of a judgment 
against him); Beaudreau v. Superior Court, 14 Cal.3d 448, 459, 535 
P.Zd 713,11~-1Jo)121 Cal. Rptr. 5B5,~I-5V2(1975); Rios v. Cozens, 7 
Ca1.3d 792, 794, 499 P.Zd 979, 103 Cal. Rptr. 299, (1972) 
(Department of Motor Vehicles must, before requiring security from 
uninsured motorist, determine that there is a "reasonable possi­
bility" of a judgment against him). 



77 
lacking merit. 11"-' :'111t:'1; ~C ·~c'I.-(;:;n1:'L";r\ the '>'}I13tit.utionBl1y permissible 

l~gielativ£ pUrpi)Se of t: __ 8~;,'itUt; 

In the '..:ase of the 1',or~re:1'idenl:: 
'jg 

~ilaint.:ff~ "'-the' fl1..u-pOHe of the 

undertaking iF3 to '" t;:(,Llr;;:: ,.1,. DC9S1.U.:.f" .-h.1dg:ne- ~:~ for (;:o.st:::.~ ~"n the de-fendant· s 
Joe f ,,, .. ",-avo-r. 

exc:~pt thl),g..;;; wber-:::. tat re is nc' re;jSUHa~ l.e pOEsibilj_ty that th~ plaintiff 

i-ld.l1 b;.:-t.ome- liable ~'Ol~ co ... ·t~~ In ,::.~l ~ of th·":! t'"emai.l1:i,f';.~ C'Jst bond statutes, 

27. See Beaudreau Il. Superior Court, 14 Ca1.3d 448, 464, 535 P,2d 713, 
1;'3, 121 Cal. Rptr, ~a5, -~<95 (1975), The precise standard for 
determining when an action lack.9 merit is not articulated in Beau­
dreal> •• A statute designed to det.er fd.volous claims and limiting 
the undertaking to thoa,,, c,,~es where there I.S no re!lsonab Ie possi­
bi1ity that the plaintiff w111 prevail would clp~rly withstand 
constitutional attack. Cf. COGe Chi, Froe. § 3'11.1 (no "reasonable 
probability" that plaintiff will prewlll), §§ 1029.5. 1029.6 ("no 
reasonable pos8ibility" that p.laJ.ntiff has a cause of action;; 
Corp. Code § 800 (c) (l) ("no reasonable possib il i ty" that ae tion 
will benefit coq,oration or sh:;renolders). A more liberal u:lder­
taking requirement. excusing the plai:ltiff from gIving security 
only when it appeat's more likely than not that he wH1 prevail. 
would be less directly rel"ted to the st"tutory purpose of deter­
ring frivolous claims, but yet m.ight withstand constitutional 
attack. Cf. Randon" v. Appellat" D~p 't, 5 Cal-3d .-]6, 563, 1.88 
P.2d 13, 31. 96 Cal. Rpt r. 709, 7). 7 (1971) (prej udgrnent a ttachmen t 
may be constitutionally permitted after hearing on "probable valid­
ity" of plaintiff' s claim). As 'J lMt ter of policy, it would appear 
preferable to ~xcuse the plaintiff from filing an undertaking when 
his claim is real and GL<bstantial. a1 though not probe.bly valid. 
since this will aerve the atatutcry purpose cf weeding out frivo­
lous claims w:f.thout imp<:1ir1.n.g bona flde ones. 

28. See Code eiv. Proe. § 103D, 

29. Myers v. Carter, 178 Cal.. A?p. 2d &27. 625. '} Cal. Rptr. 20S, :?07 
(1960) (undertaking require,nent is in recognition of "the probable 
dtfficulty or impracti.<cab1lity of enforcing judid.al mandates 
against persons not dwelling '.;ithtn the Jurisdiction of the courts"). 



the purpc:~e 
'in 

.t2 >.,~: d~!ti-'r g~"Jl.ri·.dl,::.::;;S- c.1.aims.·· ... 

be rer;uired (-n·lv ~ .... ';""""<i''''''18 la-·I";',t? ""~"'·(··il f,31, >..; ,t._.; ~b "'''-;... ~.~ _ '-.'~~.'. {) 1..:,,(. 

the u"1dertaklng may 

applicable tn all til.':!::j"cn,3 ane :~p€r:ia.1 pr(.ee(~~!lK3, in. wh::.ch an under­

taking for cost:':: is i;tutLorized" Then. is H:;) soun.d T(iasC'u for co~ltinuing 

the individualized t"'ff..;~[ii.ment of unde!~i"akings :tn. the existing cost bond 

B ta. tuteu. ft. tzi)le C ('Imp.;] r1.ng the impurtant S :.ali. Left i "J. .:;:;c: and j:f.fferences 

of the existing cost bond statutes and the Commissiod'recommended stat­

ute is set forth following the reernnmended statute. 

The Commission recommends that the following provisions be included 

in the uni~orm statuta: 

(1) Allow the defendant to n~ve for the undertaking at any time 

until final judgment is entered. 

(2) Require the moving party (defendant) to show its probable 

allow.;ble costs; allow the plaintiff to defeat the maUon for an under­

taking' by showing that ther~ La a ~easonable probability that the plain-

30. The purpose of the undertal<ing requiteme;1t in the vexatious liti­
gant statute (C()d" CIv. Prot:. § ~ 391 -39 L 6; is to prevent "abuse" 
by Hlitigants \-,lho conBtant.1.y fIle groundless activns~ 11 38 S.B~J. 
663 (1963). In th" defamation context (Code Civ. Proc. §§ 830-
83&), i.t i8 to diRenurage. "the too I.:OmmC'H practice of instituting 
lib"l and dander quite inspired by mere spi.te or tll-.dll and 
wi thout good faith." Shell on Co. v. Superior Court, 2 Cal. 
App.2d 348, .155, 37 P.2d un8, rOE, (1934), modifie<l. .. 5 Cal. App.2d 
480, 42 P.2d 10',9 (l'B:,). 'Ihe :lr,dertaking In the case of malprac­
tice actions against architects, phY8ir:ians, and others (Code Civ. 
Proe. §§ 1029.5, 1029.6) Is to deter "frivolous" elaims. Review: of 
Selected }9~ Code ~e?,islatitJ.'l at 65 (Cal. Cont. Ed. llar. 1969); 
Review £!. Selected, 1902. C"d~ Legislation at 57 (C<>l. Cant. Ed. Bar 
1967). The requirement in shareholder derivative suits (Corp. 
Code § 800) is to discourage "frivolous" suits. See Beaudreau v. 
Superior Court, 14 CaL3d 448, 462, 535 P.2d 7i3, '7;;.;1, 121 Cal. 
Rptr. 585, :5'/-1- (1975). And the unae.rtaking requirement of the 
California Tort Claims Act "as to deter ''tmmeritorious and frivo­
lous litigation," l~ at 452, 535 P.2d at 715~, 121 Cal. Rptr. at 

Ifg1· 

31. See note 27 supra. 



that the,re iE no ',.'easor..able probabi.li.ty th~~t the defendant will prevail 

in the. action 0"- s.pec':_E.-;.., p-'.ocbe,~ing~ 

action. 

the c:ourL !n2.y allow. 

(5) Provide for iismiaSh! of t~e ac~io: fo~ plaiutif:'3 fdilure to 

(6) Provide for the court approval of, and a procedure for the 

"' defendant to except to. the BuretIes,~" 

32. Of course, even if the plaintiff ultimately prevails in the action, 
that w1l1 not necessarily aef"at the defendant's rIght to recover 
costs. For example,. the defendant may have made an offer- to corn­
promis," pursuant to Sode of Ct'lH ProceJurE. Sections 997 or 998. 
If the plainti.ff's judgment. h not Ito:·" favorabl" than the offer, 
then the defendant will be Ht.l·iUed to recover ~osts. See general­
ly 4 B. W:i.tkin~ Ca]J'fo~:1ia_ T.!.~~~edl',!!i~.l.. ~hd,gme·nt §§ 87, 89-90~ at 
3247, 32':'8-32;'9 (2d ed. 1971). An u"tierudng statute could re­
quire the pl8.intiff t v,rhen .r:t Hte.tuto"r"y Gffer tn compromj.se has bee.n 
made. to show that :i:.t will probabiy nctaJn a juagtt!ent: greater- than 
the amount of the offer in Orc.l~r to ,'l~/oi(: the n.'quiretr.cnt of an 
undertaking ~ Howeve!~" l~1e. disadvantages (·f inje.t-;tlng the issue of 
probable datnage~ into trpq hearinf'; on the motion for an undeL'taking 
appear to outweigb t;H~ additi.onal settlement leverage. which wight 
be gained by such a prDvt!.;ion. 

33. See, ~ Code ct\,. Proc. § Sl':.OIG (,"lOt less than twice the 
value of t-he yrope.rty"), § 5>'1 (one-haE of "total indebtedness or 
damages clai.med t!) ~ :~ b?7 (not ~t'e-ate;' th~iH Ildouble t:le &?nount of 
the debt or liability a lle"ed lO bE due,"), § 682a ("not less than 
twic.e the amount of the judgment-") ~ § 710c. (not greater than "double 
the amount for which the exe.cutioh 1.s leV'iedH) ~ § 917.1 ("double 
the amount of the judglilent or orde,~~·11 unless given by licensed 
corporate surety; chen Hone and one-half times thf: amount of the 
judgm.ent or order'j) ~ § iZ03" 60 C1 J 50 percent of tbe amount of the 
claimed lien"}, ~ 1710.5()fc)(l) (not exceedIng "double the .3IDount 
of the judgment cre.ditor!~) cLlirn'~) ~ § 489.220 tb) (equal to irthe 
probable recovery (or wron,giul at t8.c,hment H; statute effec tive 
January 1, 1977). 
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sureties when the 

for 

(L) Make the ut\dertakh!~ pr,,~edure inap"Jicable to small claims 

35. By a 1975 amendment to the vexa.tious litigant statute (Code Civ, 
Proe. § 391.6) effectiv" January 1, 1976, tbe Legislature continued 
the provision for a mandatory stay by the filing of a motion for an 
undertaking even when filed after the commencement of trial. 
Cal. Stats. 1975, Ch. 381, § 2. ThIs will allow the defendant to 
use the mot ion as a dUa tory tac tic, It would appear preferable to 
bring the mandatory stay provision i11to play only when the motion 
is filed early in the litigation. 

36. It ,is arguable that d .. " process requires a provision for decreasing 
the undertaking when the .Iefendant' B probable costs appear less 
than upon the initial hearing. See Beaudreau v. Superior Court, 14 
Ca1.3d 448, 459-460, 535 P.2d 713, 1;;1.0, 121 Cal. Rptr. 585, 
~~<f:J. (1975). 

37. See, e.g" Code Ctv. Proc. § Si2.110. 

38. See, e.g., Code Cj,v, Proc. §§ l058a, 489.110, 489.120. 

39. See, ~ Educ. Code § 23175{c); Govt. Code §§ 947(b), 951(b). 



PROPOSED LEGISLATION 

The COmQission's reco~nendation would be effectuated by enactment 

of the folloving measure: 

An act to amend Sections 391.1, 830, 1029.5, 1029.6, and 1030 of, 

to add Chapter 6.5 (commencing with Section 1040.1) to Title :4 of Part 

2 of, and to repeal Sections 391.2, 391.3, 391.4, 391.5, 391.6, 831, 

332, 833, 334, and 835 of, the Code of Civil Procedure, to amend Section 

dOO of the Corporations Code, to amend Section 23175 of the education 

Code, and to amend Sections 947 and 951 of the Government Code, relating 

to undertakings as security for costs and expenses. 

The people of the State of California do enact as follows: 

Code of Civil Procedure C 391.1 (amended) 

SECTIOl, 1. Section 391.1 of the Code of Ci vi! Procedure is amended 

to read: 

391.1. In any litir,ation, a~ Sfty ~ime wi~h*ft ~Q dsys s~~e~ 

se~¥iee s~ s~mmsfts sr s~He~ sad e~~i¥slea~ ~~see88 ~~Sft him, a defendant 

may move the court , ~~8a a8~iee aad hesrift~; for an order requiring 

~he any plaintiff who is ~ vexatious litigant to furnish security ~ as 

provided in Chapter 6.5 (commencing with Section 1040.1) of Title ~ of 

Part 1- of the Code of Civil Procedure. 'floe "sHSft "'~,,~ lie based 

Sft ~he gPe~~ sftd 8~~~s~~ee IIy a shev*ft~, ~ha~ ~he ~leia~i~~ is e 

veKa~is~s li~i~ea~ Sfte ~hs~ ~he~e is ftS~ s pess8asllle ~P8118"ili~y 

~ha~ he will ~pevail ia ~ke li~i~s~isft s~aifts~ ~ke m8viar, ee~efteSa~~ 
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Comment. This title is revised to incorporate the uniform pro­

cedures for undertakings for costs and expenses enacted in Chapter 6.5 

(commencing with Section 1040.1) of Title 14 of l'art 2 of The Code of 

Civil Procedure. Section 391.1 is amended to make the uniform procedure 

applicable to actions by a vexatious litigant. Sections 391.2 through 

391.6 are superseded by the uniform procedures, and are therefore re­

pealed. 

Code of Civil Procedure; 391.2 (repealed) 

SEC. 2. Section 391.2 of the Code of Civil Procedure is repealed. 

~9i~~~ A~ ~he heap~ft~ ~~eft s~eH Mee~eft ehe es~pe shaii eeftS~dep 

stieh e¥~&eftee, wp~eeeft ep epai, ey w~efteesee ep aii~da¥~e, ae ~ay 

be maeep~ai ee ~he ~pe~ftd ei ehe ~ee~eft~ ~e deeePM~ftae~eft Mede ey 

the- ee~pe ~ft fteeeFe~ft~ft~ ep p~i~ft~ ~~SH ehe ~se~eH sheil ee ep ee 

eeemed ee be e aeeePMift8e~eft si eHY ~es~e ~ft efte l~e~~ee~eft ep ei 

ehe mep~ee ehepeei~ 

Comment. See the COUJl3el1t to Section 391.1. 

Code of Civil Procedure ~ 391.3 (repealed) 

SEC. 3. Section 391.3 of the Code of Civil Procedure is repealed. 

~9i~3~ li, e~~ep heep~ft~ ehe e¥~aeHee ~peft efte ffie~~eH, ehe 

ee~pe de~M~ftee ehe~ ehe ple~fte~~i is e ¥exee~e~s l~e~gefte efte eftee 

ehepe ~s He peeesftaeie ppebeb~l~ey ehee he w~il ppe¥e~l ~H ehe l~e~~ee~eft 

egaiftee ehe me¥ift~ ee~efteefte; ehe ee~pe sheil speep efte ~leiaeiii 

~~H~ ~he emeHft~ si SHeft seeHPiey may thepeei~ep ipem eime ee eime 

ee iftepeesee SP eeepeesee ~H ehe eSHPe~s ftieepe~~eft H~Sft e shewift~ 

ehae ehe see~p~~y ppe¥iaed hes ep ffiay eeeeae ~fteee~Heee ep eHeessi¥e~ 
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Comment. See the Comment to Section 391.1. 

Code of Civil Procedure" 391.4 (repealed) 

SEC. 4. Section 391.4 of the Code of Civil Procedure is repealed. 

39*~4T Wftee see~~±ey eftae has beee ~faefea £Mfft±Sfte~ ±s ese 

£M~S±Sftea 8S sfaefea, efte ±±eigae±8e eka±± be ~±sM±seea ee eS eke 

ae£eeaaef £s~ wksse &eee£±e ±f was ~feefea £Mfe±skee~ 

Comment. See the Corn,lent to Section 391.1. 

Code of Civil Procedure ~ 391.5 (repealed) 

SEC. S. Sections 391.5 of the Code of Civil Procedure is repealed. 

39±~~T W~Sft eke eerm±e8e±Sft e£ eke !±ti~8e±se tke ae~eea8fte 

ske!! ksve ree8Mfee ee eke eesMf±ey ±ft SMeft 8MSMef 8S the eSMrt sks!! 

aeesrm±eeT 

Comment. See the CODllaent to Section 391.1. 

Code of Civil Procedure j 391.6 (repealed) 

SEC. 6. Section 391.6 of the Code of Civil Procedure is repealed. 

~9*~~T ~~ee e ffiSe±se p~fsHsee eS Seee±se ~9*~+ ±S £±!ea efte 

±±f±~Se±se ±S sesyea, see efte msv±sg ae£eeeset 5eee est p!esa, Hftt±± 

*9 asys s£ter-thefflee±se 8ftS±± heve beee aee4ee, Sf 4£ ?rsetea, Met±! 

!9 eaye S£ee~ the re~M±fea seeM~±ty hee beee £~fe±ekea eee eke MSV±Sg 

ae~eseaee gives ~f±etee eSe±ee tkeres~T 

Comment. See the Comment to Section 391.1. 

Code of Civil Procedure " 630 (amended) 

SEC. 7. Section .330 of the Code of Civil Procedure is amended to 

read: 
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In any ac tion for libel £!. slander, the aef endant may ~ the 

court for !!!!. order requiring the plaintiff J;£ furnish ~ "rHten undertaking 

.'!! provided in Chapter 6.5 (coJDl'lencing '<ith Section 1040.1) of Title 14 

of Part 2 of the Code of Civil Procedure. ---------------
Comment. This section is amended to incorporate the the uniform 

procedures for undertakings for cos ts and expenses enac ted in C"apter 

6.5 (coDllllencing with Section 1040.1) of Title 14 of Part l of t:,e Code 

of Civil Procedure to satisfy the constitutional requirement of a due 

process hearing before an undertaking J~y be required. See Beaudreau v. 

Superior Court, 14 Ca1.3d 448, S3S P.ld 713, 121 Cal. Rptr. 535 (1975). 

Sections 831 through 635 are superseded by the uniform procedures, and 

are therefore repealed. 

Code of Civil Procedure " 831 (repealed) 

SEC. 8. Section 331 of the Code of Civil Procedure is repealed. 

\ 
~he~ he !s 5 ~e5!eeft~ efte HeHseh5iee~ e~ ~~eeh5~6e~ w!~h!ft ~ke ~he 

Comment. See the Comment to Section 330. 
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Code of Civil Procedure , 832 (repealed) 

SEC.Y. Section a32 of tne Code of Civil Procedure is repealed. 

~~~T W~e~~fi ±9 eays a~eeF eke seFyiee sf eke S~mmSHS; aH~ 6e~eHaefte 

me~ g~ye ea eae ~*e~He~ff SF h~s e~esPHe~ ase~ee ehee he e~eepes 

ee ehe s~Fee~s aHe pe~~~pes fkeiF ;~se~f~eef~Sft ~e~sFe e ;~ege sf 

ehe ee~Ff ef e speei~~ee fiffie efte ~*eeeT ~he ei8e sha** &e ftse ±ess 

eheft f~ye-s~Pe ekas ±9 ea~s efeep ehe sepy~ee e~ ehe Hse4ee; e~eepe 

by- eSftsefte ef paFeiesT ~ke ~~a*~fieae~ess sf eke s~peeies she** 

be as pe~~ipee ift eke!F eff~eay!eST 

Comment. See the Comment to Section 830. 

Code of Civil Procedure ~ J33 (repealed) 

SEC. 10. Section B33 of the Code of Civil Procedure is repealed. 

~~~T ¥ep eke ~~ppese sf ;Hseifieaeieft 56eh s~peey sks±* seeeee 

eefepe ehe ;~d~e ae ek~ eime sftd p*eee ~ent4eftee !ft'~e &e£!ee, afte 

me~ &e eHamifted es eaek ee~eh!ft~ his sHf~!e~efte~ !ft sHeh ~aftftep ss 

ehe ;~d~e deems ppepePT ~he e~affi!ftae!Sft shaii be ped~eee ee vp!e!ftg 

if eie'fteF pape~ de sipes ~e·, 

Comment. See the Comment to Section .130. 

Code of Civil Procedure j 334 (repealed) 

SEC. 11. Section 'l34 of the Code of Civil Procedure is repealed. 

~34T if eke ;~e~e f~ftds eke ~ftdepeakift~ s~f~ie~efte, he sha** 

aftfteH eke e~5~ftee~SH es eke ~ftaeFeek~ft~ aftd eftespse kis appFsvai 

apeft !eT if eke s~peeies ~a~i es eppeap SF eke jHdee fiftds eiekeF 
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sH~eey ffl5~££fefeee, He shell sr~er s flew ~fl~e~ekfH~ ee be ~f¥efl. 

tSe 1H~~e HSY Se sey efme er~ef 5 HeW Sf s~df~fsfl5l ~Hdefeek~e~ H~se 

~rss£ eh5e ~he s~fee~es h5¥e beesme ~e5~££feieft~. 1£ e Hew SP 5~~4eieeel 

HHeere5kie~ is speeree, ell ~rseeed~egs ~e ehe eese shell &e 5~eyee 

~eefl eke Hew ~Hdereek4H~ ~s exee~ee~ sed £4led, w4eh eke e,~rs¥el 

5£ eke 1~e!,:eT 

Comment. See the Co~~ent to Section ~30. 

Code of Civil Procedure :: H35 (repealed) 

SEC.12. Section ~35 of the Code of Civil Procedure is repealed. 

83§. 1£ efte ~e~efeekiH~ 55 re~~4ree 4s Hee f4lee 4e ~f¥e ~ays 

s£eer ehe sreer tkere£sr, eke 1~~~e er ee~re shall er~er eke eetfse 

~451tissee .. 

Comment. See the Comment to Section 8)0. 

Code of Civil Procedure § 1029.5 (amended) 

SEC. 13. Section 1029.5 of the Code of Civil Procedure is amended 

to read, 

1029.5. *s+ Whenever a complaint for damages is filed against any 

architect, landscape architect, engineer, building designer, or land 

surveyor, duly licensed as such under the laws of this state, in an 

action for error, omission, or professional neglip,ence in the creation 

and preparation of plans, specifications, designs, reports or surveys 

which are the basis of work perforr.>ed or agreed to be perforn,ed on real 

property, but ~ including any action for bodily injury £I wrongful 

death, any such defendant :nay , w~ehfH 39 ~el's e£eer ser¥4ees e~ 

SHmMeftS, move the court for an order , ~,eH eee4ee eHd heerier" requ1r-
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inB the plaintiff to furnish a IHitten undertaking., ,,4;;1< a~ :j,eas~ 

~ws s~~~~e~ea~ 5~~e~~e5., ~ft ~I<e 5~~ s~ ~~¥e I<~Hff~ee ffe:j,:j,a~s ~~§~Qj 

as see~~~~1 fe~ ~he ess~ e~ &e~~a5e S5 ~~sv4eeff ~a 5Hbff~¥454ea ~e1" 

wh4elt ~s1 be swa~eee a~s~ss~ sHelt ~~s4ft~~~f ~ provided in Chapter 6.5 

(col'llllencing with Section If)4U.l) .9.i Title .!!!. of Part l of the Code of 

Civil Procedure. 5~elt ~e~~sas 5fta~~ be sH~pe~~ee e1 aa a~~4ea¥~~ 

sHew4ag ~ltae tlte e~a4ffi a~a4a5t s~elt ~~eae"5~ 4s f~4¥s~SH5~ 

At the hea~4ft~ H~Sft 9Helt He~~eft., tlte ~SH~t 51ta~~ sreep tlte p~s4ftt4ff 

ts f4~e sHelt seeHpi~1 ~f tlte ffe~efteaHt alte"s ~s ~lte 5 .. ei5fae~isH 

s~ ~ke eSH~t eltae ~i1 the p~aiHe4ff ~sH~e ~se 5Hffer HfteHe eesftm4e 

ltare51t4~ 4ft f4~4sg 5Helt .. r~eeea Hfteertsk4st; ase ~441 the~e 4a 5S 

re .. assab~e ~eaa4b4~4e1~ehatelte p~a4se4~f hS5 a eaHae ef aet4ea s~ft~sat 

eeeh semee eefeseafte .. itk pea~eet te .. hem the ~~a4at4ff weH"'e e~Ite~45e 

be ~e~H~pee te fi"'e 5Heh wp4tteH HaeePtekia~~ He 5~~ea'" sha"'''' ee 

tskes fpee ss1 epee~ made ~HP5Haat ts th45 sHbe4¥4s~sa eS fi~e SP 

aet te ~4"'s sHeh seeHP4ty~ 

A eeeerm4sse4ss by elte eSHPe ~ltst 5eeHP4ty e4tlte~ sits"'''' ep sha"'''' 

set be fHPft4shee sr shs"'''' be ~HPa45hed as ts sae SP ~sPe defeedaats 

asd~eetas ts stHeps; sits"'''' set be eeease a detep~iast~sft sf aHY eae 

SP ~s~ 4asHea ift the aet~ee er ef tlte ~ep4ta thepes~~ ff tlte eeHPt , 

~~Sft afty aHek ~e4se, makes e deee~~ieat4ea that a w~4~~eH Hede~tak4Hg 

be fHPft~ftltea by ehe p"'aiet~~~ ae ~s aHY eee ep mepe defeHeaeta, the 

ee~ieft eha"'''' be e4em4aaed aa ts sHeh defeftdae~ ep defeeeaft~eT HH"'ea5 

tlte 5eeHP4ty pe~H4ped by tlte e6HPe sha~'" have eeeH fHPa4sltee w4ek4e 

aHeft peassftab"'e ~4ffie as ~ay be ~4Hee by the eeHPt~ 

~b* ~is seet4se dsea Hee ap~±1 t6 e eem~~a4ft~ f6~ b6d4"'y 4ft;H~1 

SP f6~ WP6H~f~~ deatH, ft6P t6 aft ae~4eH eeM~eHeed 4ft e ama"'''' e~a4ffie 

eaHPh· 
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~"t \I!,,,,,,,vel' .. el'e eh .. " e"a "tiel. <I"4'e,,IIa"e ie !lame<l, ehe "".Jel'eak,.,,t, 

"ha~~ 6e i"al'aa"e<l ee the a~~e"e e4' 4'ive h",,<ll'e.J eellape ~~§99t 4'el' 

eaeh adeieiella~ <le4',,"<la"e i" wheae 4'avel' """h ""del'eelti"g ia ep""ped 

"ee ee eHeee" ehe ceca; e4' ehp"e eke"aa,,11 "e~~aps ~.3,999t~ 

~dt i.. aft1 aeeieft pe~tlipiftg a wpieee.. ""depeekiRr, as ~pevide.J 

ift chis "eeeiSR, "~S,, ehe disaissai e4' ehe a"eisft ep ehe ewap" e4' 

jtldg .. e"e eS eke <le4'e"eaRe, ehe ee"Pe ska~; pe~"ipe ehe ~;aiftei4'4' 

ee pay ehe de4'eRea"e!S eests s4' <le4'e""e atlehapieed 61 ;aw. A"1 s"peeies 

eha~~ 8e ~iab~e 4'e.. stleh eeSee i" aft a .. etlftt ftet ee exeeed the "tI~ 

a4' 4'ive d .. "d .. ed de~la .. e ~.§99t 4'e.. eaeh ee4'elldefte WieR peepeee ee 

wkea atleft s .. peeiee heve eHeetleed a wpiete.. ""depeaki"gT i4' ehe p;aiftei4'4' 

rpevai;a ift the aeeie" agei"st eHY de4'e"de .. t wieh .. espee~ ta wham 

atleh "eetlpi~y hes bee.. 4'i~ee, ""eh <le4'eftea"e sha~~ pa1 ehe eeee ee 

p;aiftei4'! e! ebtaiHiftg etleh wpieee" ""depealt4ftg~ 

Comcent. This section is amended to incorporate the unifor:. 

procedures for undertakings for costs and expenses enacted in Chapter 

6.5 (commencing with Section 1040.1) of Title 14 of Part 2 of the Code 

of Civil Procedure. 

Code of Civil Procedure" 1029.6 (amended) 

SEC. 14. Section 1029.6 of the Code of Civil Procedure is arlended 

to read: 

1029.6. ~ .. t IJhenever a complaint for damages for personal injuries 

is filed against a physician and surgeon, dentist, re~istered nurse, 

dispensing optician, optometrist, phar8acist, registered physical ther­

apist, podiatrist, licensed psychologist, osteopath, chiropractor, 

clinical laboratory bioanalyst, clinical laboratory technologist, or 
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veterinarian, duly licensed as such under the la,,'s of this state, or a 

licensed hospital as the employer of any such person, in an action for 

error, ornmission, or neglisence in the performance of professional 

services, or perfo~nce of professional services without consent, any 

such defendant may -; wH;hiH >!ili ""'Hths fi~tep sep"iee ,,~ S>I-,...eH8, 

move the court for an order , >I~eH Hetiee te ~}aiHti~~ aH~ a}i ~e~efteaft~s 

ha"ift~ fip~eafee iH ~he aetieft, aft~ hefipiH~, requirins the plai3tiff to 

furnish a written undertaking , witH at iefist twa sH~~ieieftt sH~e~ies, 

ift a SHa Het ~e eKeee~ €i"" HHHepee eeiifips ~~~~Qt, "p te eep"si~ 

sHeh SHm ep e~Hi"s~eftt seeHfity ap~fevee ~y tHe esHft W4~H the e~e¥~ 

si the eS>lp~, as see>lf4ty iSf the eaete ei ~e€eHse fiS ppsvieee 4H 

s~&e4vis4eH ~et, vhieh 8fiY he ewft~de~ fi~ftiH~~ s>leh p~ft4ftti€€ ~ provided 

.!!!. Chapter 6.5 (commencing ,lith Section 1040.1) of Title ~ of Part ~ of 

the COde of Civil Procedure 6""h MetieH shs~~ &e S>lppef~ee &y 

ft~i4dfivit shew4H~ ~hftt ~he eifi4m ft~ftiHS~ sHeh eeiefteftHt is ipiveis~s 

~ AHY eeieftdaft~ hftviH~ ftppeftPed iH the se~isH afte wi~"iH ~9 days 

aitef ~eeeip~ 8~ Hetiee may 1eiH ~ith the mav*H~ pft~~Y fe~~es~iH~ 

aH s~eer ~Hee~ ~his see~*eH ftS te sHeh ftdei~isHft~ eeiefteftH~~ the 

~ft4i>lfe 8i ftfty-deieHftftHtte 18ift wi~h the M8V4H~ pftPty shftii pfeei~ee 

eaeh sHeh ee€eHe&Ht ~pem sHhse~~eH~iy pe~>lest*H~ ftH efeep ~Heef this 

see~4eH .. 

At ~he heaf4ft~ HpeH ~~eh MetieH, the es~ft shaii 8f~ef the plaift~i€i 

te itiPHi8h s>leh see~f4ty 4i the eeieHeftHt ~hews te the 8atis€ftetieH 

ei ~he ee>lpt that+ ~it the pia4Htiii weH~e Het S>l€€ef HHft~e eeeHemie 

hapesh4p 4H €*iiH~ sHeh wfitteH HHdePta~iH~ ef Ms~iHE sHeh eepesi~ 
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aH~ ~~~t ~Here is He rease~ab~e pessibi~±e~ eHS~ ~He p~SiH~i~~ Has a 

eSHse e~ set~ee a~aiHs~ eaeh Hamee ~efeeeaH~ wi~h pespeet ~S WhSH 

the p~aiH~if~ ~sH~a s~he~iae be re~Hirea eS ~i~e sHeH WrieeeH Heeereskie~ 

ep ffidke sHeh eepssie~ 

A eeeePffi~ftae~eH by ehe eeHre ehs~ aeeHr±e~ e~eher she~~ er sha~~ 

ftee be f~PH~ehe~ er she~~ be f~rH~shee ee ~e efte er mere eefefteafteS 

afte Hee ae ee eeheps, dHa~~ Hee be ~eeffiee e aceerHieatieH ef aft~ 

8fte 6P ~e~e iss ties ~H ~he ae~~ea Bf sf ~rie ~e~~~s tfte~ee€~ ~f ~ke 

ee~rt, ~peH Sft~ e~ek ffiee~ee, Makes a aeeefH~ftatieH eHat a Hri~teH 

~fteereskiH~ ef aepesie be f~PHishea by ehe p~aieeif~ ae ee SHY eHe 

er mere aefesasHe,ehe aee~es sHa~~ be aismissea as ee s~eh eefeneafte 

ef aeieftaaftes; ~s~ess eHe eeew~~~~ pe~tiirea by ehe ee~re sha~~ have 

beeft ftiPftiehea ~iehie s~eh reaSefta8~e eime as HSY be fiKee by eHe 

ee~fe~ 

~8t ~h~s seeeieft eees Hee app~~ ee a eemp~aise is ae seeies 

eeffiffiefteed ift a sma~~ e~ai~s ee~re~ 

~et h~eeever ~re ehae ese s~eft eefesaaee is fta~ee; ehe ~saefeakift~ 

Sf aepesie sHa~~ be isereasee es ehe eHeeee ef set ee eHeeea five 

htisaree ae~~are ~~~QQt fer eaeh aeeieieea~ ae~eeeant is whese faver 

s~eh ~ftaereak4ftg er eepee4e is er~erea. eee ee cHeeea ehe eeea~ e~ 

ese ehe~saea ee~~ars ~$l,9QQ*~ 

~et IH ssy aeeiee re~~irisg a wrieees ~eeereakis~ ef aepesie 

as pfeviaea is ehis seeeiee, ~pes eHe eisHises~ ef eHe aeeiSH ef 

ehe aware ef j~e~eHe ee the ~efeHdane, ehe eeHre a~a~~ fe~~!fe ehe 

p~aiHei~f ee pay ehe defe~dafte~e ee~fe eeSeS~ Any s~reeiea aMa~~ 

be ~ia8~e fer a~eh eests iH aft ame~e Hee te eHeeee ehe S~H ef ~!ve 
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h~ft~pee eef±ftf5 ($500) Sf eHe ttmSMfte sf erle ~fteert&~~e~, ~ftiefte¥ef 

fa ~es5er; ~er eae~ de~e~eafl~ ~±~fi fes~eet ~e ~k6ffi s~eA sH~et~e5 

~ave e*ee~ted a wfiteee ~fteefed~ie~ Sf efte pfaiseiff Has Haee s ~epssieT 

ff efte rfs~eeiff pfe¥sifs ie e~e s~eiss a~siftSe ae~ e=fesesee w!eh 

fespeee eS wftea 5~ek see~r~ey hss hees fifee, SMeft eefeedase SftS±± 

pay ~he eeB~5 ~e ~~a~~~~~§ ~HeH~re~ ~H eB~H~afftf, SH€ft wff~~ea ~~e~~8k~ft~ 

sr depssie ase eefeaeisE ~he mSe~Sfi fer e~smieea± SMeftSr!~ee hy eftiS 

seee4eftT 

fet ;,hese¥er d esep±d~ee eeeefihee ia s~heivisise fat fe~~ests 

Sft dWdf~ sf e*eepfdfY ddffid~es, dey eefeftaafte e~aift5e wftse efte ea~s3es 

dfe SSMgfte ffiftY ~sve ehe eSMfe fsr de e~ pdfee sf~ef fe1~iris~ efte 

pldiseiff eS file a esrpsfeee s~peey hsee, appfsvea ey the eSMfe, 

Sf Hake a eask ~epssie ia sa aesMae fi~e~ ey eke eesreT Bpse eke 

f!fiag sf ~eisa, eke eSMfe sksi± re1Mire efte p±diseiff ee fiie eke 

hsft~ sr aeke eke eesk eepsS!eT fe as eVefte shsf± eke eeee sr eash 

eepesie ee fess ehsa ~s ehSMSSae five hMaefe~ dsflsrs f%~,§99tT 

~e hSft~ Sf essh aepssie shs±f he eefteieisae~ ~psa payeeae HY ehe 

ple4fteiff sf e~~ eSSeS eft~ peesefleb~e eeesrse~~e fees iseM~fee H~ 

~He &efefl~aae ift &efeae!ag e~aias~ ~He reqMeS~ fSf the swsfd sf e*emp~a~y 

deae~es, as ~eeef5ifted by ehe eeM~€; if ~He pleiae!~f ~aifs eS feesver 

eey eHemple~y eemsgesT ~ke Sfeer Fe~MiFis~ ehe ~Sftd Sf eesh eepss4e 

SHalf feq~!re ehe base es be f~~ee Sf eesh depss!~ eS he made wieh 

~ke e~Sfk sf ehe esefe flse ~eeep ekea ~9 days efee~ eke erdef is 

ser~e~T ff eke Head is eSe filed sr eHe essh ~epss!e is flS€ aaee 

~iehia e~eh perise, epee eke eeeisa sf ehe de~eft~efle, efte eS~fe shelf 

sef!ke eke psPefSft sf ehe eSffip±s!se whieH re1~eses eke ewa~e sf eHea~le~y 

eame~e8~ 
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w~~k a me¥fs~ ~ar~y HS6er ~k~s aee~fes fs pree~H6e~ ffem sHbse~Hes~~y 

ff~~ft~ a Be~~enfer SH~fy fH~~~eft~~ 

*~t AP.y ~efeft~aft~ f~~~ft~ e ffie~fes fer eH~afy fHeg~eft~ fs pfee~Heee 

trem eHbse~Hes~~y f~~fs~ e ~e~~es; er fe~ft~ft~ w~~k e ~e¥~ft~ paf~y; 

Hseef ~k~s eee~~eft~ 

Comment. This section is amended to incorporate the uniform pro­

cedures for undertakings for costs and expenses enacted in Chapter 6.3 

(commencing with Section 1040.1) of Title 14 of Part 2 of the Code of 

Civil Procedure. 

Code of Civil Procedure ~ 1030 (amended) 

SEC. 15. Section 1030 of the Code of Civil Procedure is amended to 

read: 

1030. (a) \~en the plaintiff in an action or special proceeding 

resides out of the state, or is a foreign corporation, seeHf~~y fer 

~ke ees£e aad eker~es; wk~ek May be awereee age~fts~ sHek p~e~ft£~ff; 

may he fe~ftffee hy ~ke ~efeaea~T Whea re~Hfpee; e~~ preeeeefft~s 

4s ~ke ae~4es ef spee4a~ preeeee4s~e oftS~ he s~eyee ftft~~~ 8ft Hseef£ak4s~; 

eKeeft£ee hy ~we er ffiefe pefses; is t4~ee wf~k ~ke e~efk,ef w4~k ~ke 

jHege if ~kefe he se e~efk; ~e eke effee~ ~ke~ ~ftey w4~~ pay sHek 

ees~s ase ekapges es ~ey he ewepee~ egeisse ~ke p~eift~4ff hy ;fteg~eft~; 

ef ~s ~Me pfegfess et eke ee~ieft ef spee~a~ ppeeee~4s5, see eKeeee4sg 

~ke ssm ef ~kpee MHsefee ee~~efe t.399t~ A HeW ef eft aeei~iefta~ 

ftfteefeek4ft~ may he ereefee hy £ke eeHfe ef fHege; Hpes preef eHe~ 

eke ep4g~fte~ Hfteef~ak4s~ 4s 4ftSHft4eieft~ seeHf~ey; ase pfeeeee~sgs 

4s eke ae~ies ef epeeia~ preeeeeift5 s~eyee Hftei~ sHek sew Sf aeei~4efta~ 
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plaintiff ~ furnish ~ written undertaking ~ provided ~ Chapter 6.5 

(commencing with Section 1040.1) of Title .!!. of Part ~ of the Code of 

Civil Procedure. 

(b) liotwithstanding Section 1040.3, the court shall order that the 

plaintiff file the undertaking in ~ amount specified in the court's 

order ~ security for the allowable costs and expenses ,.,hich may be 

awarded against the plaintiff if the court, after hearing, finds all of 

the following: 

(1) ~ the plaintiff ~~ plaintiff described in subdivision (a) 

of this section. ---
(2) That the defendant will ~ incurred allowable costs, 

expenses, £! both, £z the conclusion of the action £! special proceeding. 

(3) That the plaintiff has failed to establish that there ~ ~ 

reasonable probability that the defendant will obtain judge cent in action 

the £! special proceeding. 

Comment. This section is amended to incorporate the uniform 

procedures for undertakings for costs and expenses enacted in Chapter 

6.5 (commencing ,dth Section 1040.1) of Title 14 of Part 2 of the Code 
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of Civil Procedure, except that this section contains a special provision 

for determining the degree of merit of the plaintiff's claim which ".ust 

be shown for the plaintiff to defeat the motion for an undertaking. The 

purpose of this section is primarily to SeCure an award of costs which 

may be made in favor of the defendant which would otherwise be difficult 

to enforce against a nonresident plaintiff, and not ~erely to deter 

frivolous litigation. Therefore, this section requires an undertaking 

in all cases except where there 1s no reasonble probability that the 

defendant wil1,prevail in the action. See Bell ~ Burson, 402 U.S. 535, 

540 (1971). 

Cba ter 6.5 commencin with Section 1040.1 of Title 14 of Part 2 
of the Code of Civil Procedure added 

SEC. 16. Chapter 6.5 (commencing with Section 1040.1) 1s added to 

Title 14 of Part 2 of the Code of Civil Procedure, to read: 

CI~T~R 6.S.UNDERTAKINGS FOR COSTS AND EXPENSES 

f 1040.1. Application of chapter 

1040.1. (a) This chapter applies only to an action o~ special 

proceeding to which it is specifically made applicable by Itatute. 

(b) This chapter does not apply to any action commenced in a small 

claims court. 

Comment. Subdivision (a) of Section 1040.1 limits the application 

of this chapter to actions or special proceedings where a separate 

statute so provides. ~ Code Civ. Proc. ~f 391.1 (actions by vex.­

tious litigant in propria persona), 830 (sctions for libel and slander), 

1029.5 (malpractice sctions against architects and others), 1029.6 

(malpractice actions against licensed health professionals), 1030 (ac­

tions by nonresident plaintiff); Corp. Code § ~OO (shareholder deriv­

ative suits); Educ. Code § 23175 (actions against Regents of the Univer.ity 

of California); Gavt. Code § 947 (actions against public entity), 951 

(actions againat public employee). Also the chapter does not apply to a 

myriad of situations where a damage bond may be required. Subdivision 

(b) makes the chapter not applicable to an action commenced in a small 

c1sims court. 
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This chapter affords a procedure for the defendant to compel the 

plaintiff to furnish an undertaking for costs and expenses which comports 

with constitutional due process requirements. See Beaudreau ~ Superior 

Court, 14 Cal.3d 448, 535 P.Zd 713, 121 Cal. Rptr. 585 (1975). 

~ 1040.2 Motion of plaintiff to require undertaking for costs; 
supporting affidavit 

1040.2. At any time until final judgment is entered, the defendant 

may move the court, upon notice, for an order requiring the plaintiff to 

furnish a written undertaking as security for the allowable costs and 

expenses which may be awarded against the plaintiff. The defendant 

shall, in an affidavit or declaration in support of the motion, set 

forth with particularity the allowable costs and expenses it expects to 

have incurred by the conclusion of the action or special proceeding. 

Comment. This Section authorizes the defendant to move for an 

order requiring the plaintiff, in actions to which this chapter is ap­

plicable, to furnish a written undertaking as security for the defen­

dant's allowable costs and expenses. This includes reasonable attorney's 

fees incurred by the defendant when the recovery of attorney's fees is 

authorized in the particular action or proceeding. See, e.g., Code 

Civ. Proc. §§ 391(c), 836; Corp. Code § 800(d). 

§ 1040.3. Hearing and determination of motion 

1040.3. The court shall order that tne plaintiff file the under-

taking in an amount specified in the court's order as security for the 

allowable costs and expenses which may be awarded against the plaintiff 

1f the court, after hearing, finds all of the following: 

(a) The action or special proceeding is one in which such an 

undertaking may be required. 

(b) The defendant will have incurred allowable costs, expenses, or 

both, by the conclusion of the action or special proceeding. 



(c) The plaintiff has failed to establish that there is s reason-

able probability that such plaintiff will obtain judgment in the action 

or special proceeding. 

Comment. This section sets forth the conditions upon which the 

defendant will become entitled to an order requiring the plaintiff to 

file an undertaking. The defendant will have made a prima facie case of 

entitlement when it shows that the action is one in which an undertaking 

may be required and that it will have incurred allowable costs and 

expenses by the conclusion of the action. The court will usually be 

able to take judicial notice that the action is a proper One for an 

undertaking, and that some costs (e.g., filing fee) have been incurred 

by the defendant. See Evid. Code §~ 452,. 453. The cEf·endant will have 

the burden of showing its probable future costs to furnish the basis for 

determining the amount of the undertaking. 

The plaintiff, by showing that there is a reasonable probability 

that it will prevail in the action, will defeat the motion. This is so 

even though it may appear likely that the defendant will ultimately be 

entitled to recover costs, e.g., by having made an offer to compromise 

under Code of Civil Procedure Sections 997 or 990, or by recovering a 

net judgment on a cross-complaint. See 4 B. Hitkin, California Procedure, 

Judgment ;~ 87, 90, at 3247, 324~ (2d ed. 1971). 

The "reasonable probability" standard of this section has been 

upheld in a similar statute against the contention that the language was 

fatally uncertain. See Taliaferro ~ Hoogs, 236 Cal. App.2d 521, 529, 

46 Cal. Rptr. 147, 152 (1965). 

At the hearing the usual showing is by declarations and counterdecla­

rations, although the court may receive oral and documentary evidence as 

well. 4 B. Witkin, California Procedure, Proceedings Without Trial 

§§ 24-25, at 2693-2694 (2d ed. 1971). 

§ 1040.4. Amount of undertaking 

1040.4. The amount of the undertaking shall be an amount equal to 

One and one-half times the probable allo"able costs and expenses the 

defendant has shown it will have incurred by the conclusion of the 
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action or special proceeding. The amount of the undertaking initially 

determined may be increased or decreased by the court, after further 

hearing upon noticed motion, if the court determines that the under-

taking has or may become inadequate or excessive because of a change in 

the amount of the probable allowable costs, expenses, or both, which the 

defendant will have incurred by the conclusion af the action or special 

proceeding. 

Comment. This section sets the amount of the undertaking at one 

and one-half times the defendant's probable allowable costs and ex­

penses, including attorney's fees where authorized. Although the lan­

guage of this section is mandatory, the court has the common law author­

ity to dispense with the undertaking if the plaintiff is financially 

unable to comply. B.g., Conover ~ Hall, 11 Cal. 3d B42, 523 P.2d 662, 

114 Cal. Rptr. 642 (1974). If the court orders the undertaking in­

creased as authorized in this section, the time period for compliance 

provided in Section 1040.5 applies. 

~ 1040.5. Time for filing undertaking; effect of failure to file 

1040.5. Any plaintiff required to file, refile, or increase an 

undertaking shall do so within 20 days after service of the court's 

order requiring it or within such greater time as the court may allow. 

If a plaintiff fails to comply with this section, the plaintiff's action 

or special proceeding shall be dismissed as to the defendant in whose 

favor the order requiring the undertaking was made. 

Comment. This Section requires the plaintiff to file the under­

taking within 20 days after the order requiring it, or within such 

greater time as the court may allow, or suffer dismissal as to the 

moving defendant. Failure to file within the prescribed time is not 

jurisdictional, and the court may accept a late· filing. E.g., Boyer ~ 

County of Contra Costa, 235 Cal. App. 2d Ill, liS-lid, 45 Cal. Rptr. 56, 

61-63 (196S). 
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~ 1040.6. Sureties 

1040.6. ~xcept as provided in Section 1056, the undertaking shall 

have at least two sufficient sureties to be approved by the court. If 

the undertaking is given by individual sureties, the defendant may give 

notice to the plaintiff that the defendant excepts to any surety and 

requires the appearance of such surety before the court at a time speci­

fied in the notice for examination under oath concerning the surety's 

sufficiency. If the surety fails to appear, or if the court finds the 

undertaking insufficient, tlle court shall order that a new undertaking 

be given. 

Comment. This section requires the undertaking to have at least 

two sufficient sureties, except, where the surety is an insurer de­

scribed in Section 1056, one such surety will suffice. This section 

sets forth the procedure for excepting to an individual surety. Excep­

tions to a corporate surety are as provided in Sections 1057a and 1057b. 

If the court finds a surety insufficient and orders that a new under­

taking be given, the time period for compliance provided in Section 

1040.5 applies. 

§ 1040.7. Stay of proceedings 

1040.7. (a) If the defendant's motion for an order requiring an 

undertaking is filed within 30 days after service of summons on such 

defendant, no pleading need be filed by such defendant and all further 

proceedings shall be stayed until 10 days after the motion is denied or, 

if granted, until 10 days after the required undertaking has been filed 

and the defendant has been given written notice of the filing. 

(b) If the defendant's motion for an undertaking is filed later 

than 30 days after service of summons on such defendant, if the de­

fendant excepts to the sureties, or if the court orders the amount of 
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the undertaking increased, the court may in its discretion stay the 

proceedings not longer than 10 days after a sufficient undertaking has 

been filed and the defendant has been given written notice of the filing. 

Co~~ent. This section provides for a mandatory stay of the pro­

ceedings if the motion for an undertaking is filed within 30 days after 

the moving defendant is served with summons, and for a discretionary 

stay if the motion is later filed. The court may thus consider the 

timeliness of the motion, and "hether a stay might delay trial. 

; 1040.8. Limitation on effect of court's determinations 

1040.8. The determinations of the court under this chapter shall 

have no effect on the determination of any issues in the action or 

special proceeding other than the issues relevant to any motion to 

require, increase, or decrease an undertaking, nor shall they affect the 

rights of any party in any other action or proceeding ariSing out of the 

same claim. The determinations of the court under this chapter shall 

not be given in evidence nor referred to in the trial of any such action 

or proceeding. 

Comment. This section prevents any determination of the court on a 

motion for an undertaking from affecting the merits of the litigation • 

• 1040.9. Enforcement of liability on undertaking 

1040.9. If at the conclusion of the action or special proceeding 

the defendant is legally entitled to recover costs, expeses, or both, 

the defendant may proceed against the sureties on the undertaking pro­

vided pursuant to this chapter as provided in Section 1058a. A motion 

to enforce liability on the undertaking may not be filed more than one 

year after the judgment becomes final. A judgment of liability on the 

undertaking shall be in favor of the defendant and against the sureties 
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and may be enforced by the defendant directly against the sureties. The 

liability of the surety is litlited to the amount of the undertaking. 

Nothing in this section affects any right of subrogation of a surety 

against its principal. 

Comment. This section supplements Section 1058a which allows a 

motion to enforce liability on the undertaking to be directed to the 

sureties. Although Section 2845 of the Civil Code formerly allowed a 

surety to require its creditor to proceed first against its principal, a 

1972 amendment to Section 2845 made that expressly "subject to the 

provisions of Section 1058a • • Cal. Stats. 1972, Ch. 391. 5 1. 

Section 1040.9 makes clear that the liability may be enforced directly 

against the sureties. The one-year limitation period of this section 

for such a motion does not affect the limitation period applicable to an 

independent action against the surety. See, e.g., 2 B. Witkin, California 

Procedure, Actions § 298, at 1144 (2d ed. 1970). This Section limits 

only the sureties' liability. The sureties' principal (the plaintiff) 

remains liable to the full extent of the defendant's allowable costs and 

expenses. 
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800. (a 1 A s ll-''-~'_ r ,'~~ ~·h.is '~C:-'f'~'-~_u;o:;, ~',·_"o:rpotation~~ 

indudcsav u~m(:~;;')r~~~d~~WCI;li;;fl?board" indude3 
the iT.!IlHwing body of all unin::t:rp()rated ilSsnciatiot1; 
"shareh(;lde~" l!v:lude, l! m.fcmlx" of ruc upineorponlted, 

. " ! "'h .. ' I . L. h' . aSs.O(Ti:..h"U.- ,Ii;'!::;; .5 ~.'~J't5>')· HtC UU~> m~~~nut~'t.~ lP:-: In an 

unincoqx.Jrated 8:S: :-;<:iatit~r-, 
(b.\ ~(} ;{.~<jcni rH:~Y be fn::otituh:-0 G·f roaint~UnC"d in right 

of ~_ny {iDm,·,tic <)[ r'}re);1rt ce,"ponltioll l:y liny holder (,f 
5hare'~ ("t' of ~:.-e:-~_-icg :rL';' Li'.~rtiL(:,~tl,.~, su(:h t:orpor~ltio:n. 
unless 'both cA' tb(~ f0;--:V..:~[~.1g r'o;ldju'ons (~);,ist~ 

(1) The plaintiff "Jleg,," in the complaint that plaintiff 
was a shareholder, of record or beneficially, or the holder 
of voting trust certificates at the lime of the transaction 
or any part thereof of which plaintiff complains or that 
pjaintiffs shares or voting trust certificates thereafter 
devolved Up0fi plaintiff by operation of law from a holder 
who W:lS a bolder at the time of Ih" transaction or any 
part thereof complained of; provided, that any 
shareholdel' who does not meet such requirements may 
nevertheless be allowed in the discretion of the court to 
maintain such a('tion on n prelilninary showing to and 
determination by the court, by motion and after a 
hearing, a t which the nJUrt ,.,hall consider such evidence, 
by affidavit Of teslirr,0ny, a', it deems material, that ii) 
then: is 1< slnn.:; prim .. faCie cp"e ill favor of the claim 
asserted on behalf ,.1' tr!:" cmpOfat\OIl, (ii\ no other similar 
action h~, been or is Jike./ to be m~tituted, (lii) the 
plaintiff "CQl1iH[', tilt" shill", iwf(m:' there wa, disclosure 
tQ the pub~;(' ().r h; the p1ain j l1f G'f tbl~ \vrongdoing of 
which rlnintiff C()lllpllill', ',;v) uni,-ss the ac:iorl can be 
m;uuiained the d"r,'ndm,t 11':'" rdain a ~:dn derived from 
deh:--nnan:', \.\'l~L·ul b!(:\~_(>h eli,~ fir:tH.--iar\:duty, and (v) the 
r€<;ue-steu r··~}.;:{ \.I, .. JJ In ~i '(--' ,:dll .!J: qniu< enr.ic·hrnent of 
the corporation .J;" ~nly ;·,ilii.rehcid(:l ,.')f the corporation; 
ami ' 

(2) The plainUff anegc~~ ir~ the cG(npto;~iIlt with 
particularity hi~ plaintiff'! eff:--,t~X ~;') secure: horn th(~ 
board ~uc-h action ;;1S plaintiff dt,:;jn.~,,:: or the rpason~ for 
not making :;ueh effort, and ail.,!','.', further that plaintlff 
,ha~ either info:'Dled the ('crp0ration or the board in 
writing of the u\(im:ite facts of eaeh callse of action 
against each defendant or delivered tc the r:orporation (:r 
the board a true copy of the complaint 'Nhieh plaintiff 
propose, to file. 



«("'} h, JJtj; 'i.,"';~,:H)L f~il,~r:tO;l~ '\u~.!rl.ivj·)i(J'l (b}.i.:...t,~, 
-~€--4¥a.},h'±-4-{r..a t-~ ~, . {.f~ ~~ . .>+.:~~_~-e.f·~1±h11T'M·~ Ht!. ... "d-f)t)fl-h~;'f: 
~J3'd';{#,R--<ql 01-'" -tlj" ~O~rBt¥.' -~'~~i+t4a·fP"---w~--~-i{y.+i:-&"'~~'13t-
-'H"'"'=~"'';'~<' (.UX~= ,'" .• , j., .L' .",l- .. .!"C·,~ •• ' .. ' 'lid L~:>T-"~.," -'"' __ :~":::~;"-t-'cntl""h1;r,,,,,,1'i' _~t.:ttt-:~.",>["~.~',~~""T 'e-~,~ 

ef. the gH~·~-:'-;ifi~.:<n~~~J·~:,··; ,bc~ ct:)rrio-"ati0n or ~ 

an uif!~~t Dr dlr22tut ~~ [hp curn~r3tion or held ___ . _e ___ "_ ,. ___ < _._~"' _____ , ___ ._ .~~ ______ .....;. ___ ~~ __ .:.J,.. ~ ___ _ 

, .. 

+!+-1'hat ["'ere i~fi-e-"t·etI5en!!tble-·pm:~ibi!ity that-tfte) 
prosecution of the CIIl!Se r:f action dlcged in the 
complaint against the moving purty wiE benefit the 
corporation or its shareh,,jder,. 7 

(2) That tbe mo\ing pnt/, if other than the 
corporation, did not part:cipate ~n the transactiOn 
complained of in tiny Clp3Gity, I 

The court OIl applicahon of the eorjloration or flny , 
'. defendant m~y, f~r g-[J.(ld c;,\!['e ~hcwn,. exte,'d the 3O-,~"y ) 
~()f 1111 t!tk1t!I_i'1"el'ffit!-'f:if"t"''!"!€krt~ elfeCf:alHg 
-6&-t!ays. 

All I ~ 
s4-tlkeot.,J-

(d) M-~~+rttt-t!'fKi!+-Ir>'¥!-'lfi(;~m Ptlf§llflHt--tG 

j'd"'dwisi6rt"·fe-j~ ="~;"~tder '1U':-h e. itief'Jee, '\ 
written or oral, h:· w;l:rlef"~~ Of affid<>Yit, as may be \ 
materiai (1) to tb,,> groand I)' grounds upon which the 
motion is based, or (2) to a df'krminatioll ofth( probable I 
reasonable exvense" ineludin<; "ttorners' fees, of the ( 
corporatkm and the moving p1rty which will bf'incurred . 
in the dd:;HSC of '!:I' actiun'If t:1C ':OJ.:'( determines, aTter ~! 
hearing thf' t~vidence "dd;lq~d hv H'l'; p"rtie~, that the A II i Il 
moving party has establi5h~d a probability in support of +-
any of the grounds upon which th," motion is ba~ed, the sfr-;keou, 
court shall fix thE' DatUre aud 2moun: of security, not to 
exceed fifty thousand dollars ($tj{I,OOJ) . to be fumished by 
the plaintiff for reasoflahle expenses, including attorneys' 
fees, which mny be incurred by the moving part~' and the 
corporation in connection with the action, including 
expenses for which the cm:roration may become liable 
pursuant to Section :117. A ruling by the court on the ) 
motion sh~1 not be z;detfl:n~~:t~~n of an~ i~sue in ~ . 
aetieR 91' t .... fH'i~#&4 .. ~,.:*· ._Ilt (,. h.e 59QWJI;y 
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~ Ri:tr--"'.:.~;¥A;::'~J·4;. ,. . ,!~.~~; p,;::_+~~}s:~~,,",_~,~ -·-,-:~-{~~t~?i:l-,,·i~~· 
di';("~elIcr: ,_:r HJ. '. "i)t.:~.-t q,UQH ;; .. +n'--}/in;,s tik,1 th£~ ~(-1:;!Htity 
pr:;}\--~(h~~~ b~s Ci f(:'·~~' b:-:t~~-~-'-l~-~ ;ru,deq-.lfL~ Of lS o~~:e£sive~ 
!)l.lt i'h' .... (~!-c.qf~· ~'-')-n,! nIl," -r :rr>": <:-",!,,~«: l'·"'fFlo-,kL'P t"e- ~n~ ..... l ! .... ·"w__ ~~<,,_ II - _\~<- ~ '~f _ "~'-C .'.- < ...... ~ .... ~I ·~vt.-W 

anum", of ':;l'·,sc'."it< l. .•. on,; f1 n'l('u~anci dollars 
ilt·e.n "M'~-<\~ -l-'~' tl _'_A- ,~, "-'_,;- -.>'~, 11- \,,---,..- ;,1'-"'", -'110 ...... ,"'1..1' .. '>'tI'Jk,'l.<'l r~ 
\_'0F\..·},_l"I,··\J~. 'J. -,.",,-_ ,_-'."';~, t-~t-·- .. <. 't/ _,.»,~~~ .• \}l v.,; . .101 .... ;:"'~'"t-

,1", ... , ',vir' t'", ,,,,.\ ,!,,, r,'·,. ','.' ,~" b" 'l'~ ,,·~t,~t-.c! "~_;\_ \1 hq ,,', '..,_.~, """,~~', ll<'~ ~:JI'1 ... -·:.Jr y !. I~ 

ph.int:'~f-J·: ~n Y'-IY Y! 'C't ;n- <' l~7'nr' ..... ~l~S. the 3':tio.'.lll shaH 
he d~sw! ;;; D'~ it> id<-J; .::. «\;-'l~'j:rd. d,~~·t'~n,j~n\~.~ ~.' .. nJeJ$ 
HH: ::~;_-.c-: ;>.~.~ t \-' ,', ~'tf., ~l:-,<l :.~., t: ~~: Cl !.l::-t "}}:i~Ll h;)\.· e 0C1~n 

furl:!~h(~!, i' .; I d " r' .C"·-' -:,c .d": Lir ~ ;--;" ·.-ik; .• L HxcJ. by 
tb~' ~.O'1''': Thf- '._.1 } .. y'~",q~)r' ·~.fH' "'1f' n1ftvj';l~ ',;-)i!("h' "'hpi~ 
h;~.v(-; r'~:.:;>' 'I '~e .~';: Ll . ~~ :,,~'J.d:::"'i;"1\i'~:;'~~ 4';fo~OU·::i.~'a~ th~ c:~,~rt 
~w{-i--e~!--;'1:·.t_~·~~-.'· ~1~.y; .-~<~ N:~:,:-f<~i+'if~~'H:t~ "'Hf, );.f1:~~!1t!k:":f!1'';'" 

, 

\ 
i AlllVl 
~ sitl kec u.,t 

, 
I 

) 

did ,~ partic!pat~ 1", ,~l!e. !!J!!'~tJ2.£ .<:.£':'Pl!'lined of j:.!l any capacity, £!. 

that the plain .. ELf.f,\~~ ['''':1':'1 !::'" ~Btab1J~l\. .!~~~:, th~ i"~ ~ reasonable 

sharehDlders. 

(e) If the "lain tiff shall, either before or after a motion 
is made pursuam tiC subdi,ision Ie), or any order or 
determiuation pur,ll"nt to such moti(;H, post good and 
sufficient bond or !)(}lld, In thp aggregate amount of fifty 
thoutand dolbrs !S:SU"OOO', to secure the reasonable 
expenses ot tr " p:li t;(~, ('nliti,>::! to make the motion, the 

3l 



l1_;aint~ff J~ ,3-'· . ,:; -; '::iieJ "'<; h t ht'"'" re·q".irc tj")F..:-n~_!:5 of thb 
::;e-('ticfl ;U \\. d h ~i.i ~ . ~,;r~,-1f'r f;-)f ; ~.:' '-,'1.i!-i ~ Y '; hel':"tof ore madt;: 
Ptl!'~,uant hen>;.:,':, ~:,.,J i.tl'~ l;i"j; .1 ;1,\ ; itjt~ L"r::-n v'~ndin_g shan 
tx'" disrn~sv-·d ~qW !~,-" fdr~ht:r (r ,.l.i~,-l:Ln;l~d hODd i""'}l other 
s!;:~cnrity dl.dr h~' r - pli·'cd. 

'+:r---ti-':'1"r~'rt4~+"--i-+-+}1-H·~-f+~F-:+W.~~,&&~';-\+8t-~t,~.j.B:H --...{~.,-~ 

·i~t.~~~'~""~B~-4>.;--i-.~~ ,tc~;.-4,;,.~-:4.t';~-;·~~'·i.-l+H-B-iif-~-:·""viH:'--rt-1'-:74~­
'("i~ 1 fc-e-Ate~4·~~.:r~4-.--4-+~ "~t't,---¥, ",..y ;t ,~~-- ,Ai-k~: "r' "'4~,:-4-#y.f'--~,,~httf<4-:' e' 

s~.'2:".ed thti ·tf: "Hj. 68-;t5 .:.%*t:e~:- .;:k -~, l:1et;+I";~-l hi:~ b~l"'"?t ~4:r-jJ"'6e~ffl e'f'T 

of Civil Procedu~e. except that this 8eetio". [Contains special provisions 

concerning the grounds fo!: .he motion. A de,c",nda.nt described in sub­

division Cc) who will incur. costs and cx·"ens"" in the action will be 

entitled to an order requiring s"cllrity eith"r if the defendant shows 

that it d1.d not partit:ipate in the trar,gaeU"" complained "f in any 

capacIty. or the plainUff faU'!; to sn"", chat tilere is a reasona.ble 

probability tilat the action w.il1 ben"Llt the corporation or its share­

holders. The "reasonable prQb,,:'Uity" stands,·d ::r this section has been 

upheld against the contenti.on that th'. larc€.uage "':lS fatally uncertain. 

See Taliaferro 'f.:._ !i.90gs,- 236 C",. Ap? 2d 521, ';29, 4" Cal. Rptr. 147. 

152 (1965). 

Education Code § 23175 (~~~~~l 

SEC. HL Se.ction 23175 nl the EduG,·u:1.on Code is amended to read: 

any action against the Reg"rct!'! cf tt" lIn.iv"fsi ty of California_ the 

regents may_ 

Gii;;;;a sef ... e~'i'-tffi<':¥-fe-r-A'1''''V~l~''''2ft{Jy<~ffi~,..th(' P:fii::'t of rEWa ...... , 
plaintiff as sl'"l'urity i'[}l~ the ~dk~\vahlG rOft:~ v,-hie-I} may be Lr~\'<H\Jcd 
against su.ch pJair~UfL Tilt; unJ('rj.akIn:_~ ';)1q:l.;;f.'_~:,"} ihe- ~lm0;~nt of, o.m.~ / 
hundred dollars ($lOO) for UK p~;;int;r~ '.iT ie] ~~l(, ::'::;''---.l· of {fJ.Ulilple p~am· l 
til'fs in th~; amOLJ:.lt 0/ t\-\"j ~lundrt~d dollar:; ($~Xr;.1)! ut' suC'h grr-:jtcr ;,-::unl .., 

as: the court shnll fly upur. ~()(;d (','fq~'f: sJ~c"vt/n, ,>vith :=,t kast tv,,;ro suffi~ , 
dent sureties

F 
to h--" appr.}\-'ed 'Oy- q1\.: ~.~:;Drt. U:nks:i Hw ph,lHtif;: file-s. \ , , t . • 

."t:teh ~llide f't8:hii1g"~{-fu-tt- 2-9-.+Oi,~·tl~!",,-~*~p-'~-~~~tit..~~~ft;¥, 41'"1 • 

~~~'~.h.· 

All In 

5"fnkeouf 



C01Jlllent ~ Thj~s sec tian :.s a.m.~tHleri tc ic .. i!otpora.te the U:1iform pro-

cedures enacted in Chape", 6.5 (cormlle.:lcIng with Section 1040.1) of Title 

14 of Part 2 of the Code (If Civil Procedure to satIsfy the constitutional 

requirement of 11 due process hea.rtn& ):,,,fore all undertakirJ& may be required. 

See ~audreau ~ Super!£!. GOOirt, 14 CaL 3d 448, 535 P.2d 713, 121 Cal. 

Rptr. 585 (HIS). 

Government Code § 947 . (amended) 

SEC. 19. Section 947 oE the Government Cud" is amended to read: 

any aetion against a 1:>uhlie entity, the l'ub1l.c entity may H,ie lift" 

"e;!';ta!'e -EI/HlIH ::;". ,,,.e" 1"; .d,heHf ,,,. "'" t-lle """l{' '\ 
r ' ." -,,-,-~-,------' 
~··.I±aiflHm! ~f'-th •. '-Ilffl6':ffi--<>f +;>0 Rl:lfldffE! delle!ffl (~2QQJ , 

p r .,"et! -gre~~-Hw-tf.,lli'H;l1l1ea,lj!li4tili '>I1-'W;m-.,...e<;H*IIilSE4!MAA'l1l,­
.....,;~.Je~-'''''9-MifH'*''I .. hl!re>~·t ... ~~w;;I-l~ 'lGlirl. UII 
-ie~~m.,,·-.4H:t~~r-'~it~jf! 20 <~t£p ~el'14ee 
~,-_'t~~H"3fl-'sl*~·_-~~';-~ 



See .:.B~~ljj_~I2:~~ :- .!.. 

Rptr~ 583 0.9'.,'::;), 

;.'. ' 

·any a.ction agai.Ilst a public. amployee 01" 

~;4f-tt-~,ulfl,,;·t .. k~iW'Wi<i€ fIll' 
the defens~ 01 tht, I}l 'dDrl~ thl~ a.Horney un .; he 1-'~blic etnploy~e may 
file and serve a dem[Gid l{,r d \\TittPt~ undertaking en the part of ear-h 
pJaintiff as set,:Drity tor tiL' allm·;,':J.bJr: !':c:;t.-; which !nny be awardeD 
a~~ajru.;t su~h plaJm.i[t 'The luviertaking shaH be in tbe amount of OlW 
hllndrt·d doHflts (S1UO)" or S":kh g.~.~·;<1ter s:rrr:· as th,~ court shall fix upon 
g~JOd C~USt"; :-;h(,-,.\-'n, v-'hj.i" at le2\si' t}.'~') 5utfkif."nt. snret.ie~" ttl l)e ap.. { 

P1"nvY-a by tnt: con.:.:<l. 'L~nJe-;'; the pl[t~iY-iff fne~~ su~n und[')'ta!~;inf within j 
~~~ ..... ;et'V~ -sf.- ~~~( .. --tleffHt,'M-l-Lht'~ff}:p,.,-ttfs.~w·fH'·&~~S--~ 
"I~,. 

All ; "l 
':Jrikewt-

fOl~ent ~ This :;ectfol1 ~s. amendeu ~ (I- in .. J.i7:porat.e the procedures 

en3cted in Chapt~r 6, S: (c0-J1'~'"JP:ncing vith Sect ion 1.040, ,1) of Ti.tle 14 of 

Part 2 of the Code o,f Civil P~:"cceuu/'{:! tu 9.ii.::~8fy the constitutional 

retluirement of B. G"!.1C proce',ss ile-"5x..tn).t h.s'h)r'~ ilf:' undr:-r::.--aking. may lle required. 

See Beand~ v,_ SUI'!'I~ f~":::'..L 1', Cd.3d 448, 535 P.2d 713, 121 Cal. 

Rptr. 585 (1975;'. 
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Nc,tice & 

h"aring? YES NO YES NO 

Time for re- Any time Any time Within Any time 
quest by de- before 30 days 

f"ndant for judgment after ser-

undertaking? vice of 
summons 

Undertaking If no rea- Whether or If no rea- Whether or 
may be re- sonable not plain- sonable pos- not plain-
quired: probability tiff's sibility tiff's 

plaintiff claim is that action claim is 
will pre- meritorious will benefit meritorious 
vail corporation 

or share-
holders 

Amount of 1-1/2 times $100 for 1 Court's dis- Not to 
undertaking defendant's plaintiff, cretion not exceed 

probable re- $200 for to exceed $300 
-coverable multiple $50,000 
expenses plaintif~s , 

or as court 
may fix 

-

Time for 20 days or 20 days Court's 30 days 
plaintiff such greater discre-
to file time as tion , 
undertaking court may 

allow -

40. This prov1s10n was enacted in Cal. Stats. 1975, Ch. 381, § 1, which 
becomes effective January 1, 1976. Until then, the defendant i~ an 
action by a vexatious litigant in propria persona must move for an 
undertaking "within 30 days after service of summons • • . ." Code 
Civ. Proc. § 391.1. 
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::t:: .j..I C\I 0 ::t:: .w..e Cf.I 
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YES YES 

Within Within 6 Clerk 
30 days months requi 
af t'er ser- after ser- fore 
vice of vice of ance 
summons summons summc 

If no rea- If no rea- Wheth 
sonable pos- sonable pos- not p 
sibility sibility tiff' 
that plain- that plain- claim 
tiff has a tiff has a merit 
cause of ac- cause of ac-
tion tion 

$500 per Not to Flat 
defendant exceed $500 
not to ex- $500 per 
ceed $3,000 defendant 

or $1,000 
total 

Court's Court I s 5 day 
discre- discre-
tion tion 
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Provision YES NO YES YES NO NO Yes, if 
for stay un- new or 
til u:lder- additiol 
taking fur- - under tal 
n:lshe:l? ordered 

-
Provision YES YES YES YES Implied YES YES 
for court 
appro "al of 
sureties '? 
Consequences Dism:lssal 
of plain-

Dismissal. Dismissal Dismissal Dismissal Dism:lssal Dismiss; 

tiff's fail- . 
ure to file 
undertaking 

Provision YES NO YES YES NO NO YES 
for in-
creaSing or 
decreasing 
amount of 
undertaking? 

Provision YES (No YES (No YES YES (No 
that find- hear:lng) hearing) • hearing) 
ings not 
to affect. 
merits? 

Provision YES NO YES NO YES YES NO 
for direct 
recourse 
against41 
surety?, 

41. Even where direct recourse against the surety is not specifically authorized in the statute referred to 
in. this table, it is authorized by the general provisions of Code of Civil Procedure Section 1058a. 


