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Subject: Study 36.60 - Condemsation for Byroads and Utility BEasements

Background

Attached to this memorandum is a copy of the tentative recommendation
relating to condemaation for hyroads and utility easements that the Commission
distributed for comment thils summer. The tentative recommendation would re-
store, to a limited extent, the power of private persons to condemn which the
Commission's eminent domain bills delete. BRasically, the tentative recommenda-
tion permits a private person to condemn for a byroad or for utllity service
where there 1s a great necessity to do so; the property that may be taken is
limited to an easement, located in such & manner =s to afford the most reason-
able service consistent with the least damage to property burdened by the ease-
ment; the easement must be open to use by the public; aid the condemnation must
be consented to by the ecltiy or county.

The Commission recelved three letters commenting on this tentative recom-
mendation wvhich are attached as Exhibits I-TTI. The letters basically approve
the concept of the tentative recommendation, with the reservations discussed

immediately below.

Public Entitled to Use and Enjoy Easement

Section 1001, subdivision (b)(last sentence), provides that "The public
shall be entitled, az of right, to use and enjoy the easement which 1s taken."

The Commission proposed this requirement because of language in Sherman v. Buick,

32 Cal. 241 (1867), indicating that the taking of property for a byroad was
proper (even though designed to provide access to land of a private person) be-

cause 1t was In fact open to use by the public.
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This facei of the tentetive recommendation is opposed by the Californis
Cattlemen's Association (Exhibit I--green). The Cattlemen's Association points
out that this provision will create problems of liability, fire coatrol, and
the like, and will wmike the cost of acquiring end maintaining the easement
prohibitive.

The staff belleves that the opposition of the Cattlemen's Assoclatlon on
this point would prove fatal, even though the provision is constitutionally
mandated (at least for byroads). On the other hand, the California Supreme
Court imposed no opeh-to-use~bty-the-public reguirement in its decision aullow-
ing private condemnation for 2 sewer easement. The staff suggests that the
language relating to use and enjoyment by the public be deleted, but reference

made in the Comment to the Sherman V. Buick case:

See Sherman v. Buick, 32 Cal. 241 (1867 }{ condemnation for byroad
proper vhere road open to public use).

Requirement That City or County Consent to Condemnation

The City of Arcadis (Exhibit II--yellow) and the Sacramento Manicipal
Utility District (Exhibit III--white) object to the requirement of Section 1002
that the city or county consent to the private condemnation. The letters
point out that the consent requirement seems an inappropriate function for the
cities and counties, that it will impose added expense without corresponding
benefit, and that it will duplicate the effort of the trial court.

The staff believes that these are telling points. However, the staff also
believes that it is essential to the recommendation thet citles and counties
be given a veto power cover private condemnation within their jurisdiction.

The legislative committees have shown open hostility to the concept of private
coademnation by guadi-public entities (nonprofit hospitals, nonprofit cemeteries,

nonprofit higher educational institutions, nonprofit housing corporations, and
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mutual water companies). We believe the legislative committees will refuse
to approve aay bill that recommends private condemnation without such safeguards
4s those proposed by the Commission. Since guasi-publizc entities (under AB 11)
must obtain the consent of cities and counties, it would be inomalous to exempt
other private persons from this reguirement.

Moreover, 43 < practical matiter, the expense to the loecal public entities
can be completely recouped under the Commission's recommendation. Other local
public entities, such as the City of Los Angeles, support the concept of control

over condemnation within their jurisdiction.

Conclusion
The staff recommends that the Commission cpprove this recommendation for
printing and submission to the Legislature, with the deletion of the "use by
the public" provision, discussed above. Bection 1001 will have to be recast
as a new, rather than amended, section if the Commission's eminent domain bills
are enacted, and cother conforming changes in section references will have to be
made. The staff proposes to eliminate the reference to the byrcad background
study from footnole 4% on page 1, and substitute the followiny note:
L. Condemnation for byrozds was authorized by Code of Civil Procedure
Section 1238(4), (6), and Civil Code Section 1001; see &lso
Shermzn v. Buick, 32 Cal. 241 (1867)(taking of private property
for byroad proper where road is open to public). The authorizing

statutes were repealed in 1975. BSee Cal. Stats. 1975, Ch.
) s Ch. 8§ )

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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: EXHIRIT T _ t
CALIFORNIA CATTLEMEN'S ASSOCIATION

JACK OWENS

VICE PREBIDENTR
PRESIDENT
e abrr GORBON RASMUSSEM
JOR RUBSRLL " i A PLEABANTON
1o Viok PREsbaNT ’ QILBERT AGUIRRE
BMANDON BAN SUAN CAPIBTRANG
W, B. STAIGEIR TIL‘ID"HDHE A434.084% (AnEa Cope 918) 7 CARVER BOWEN
IXRGUTIVE VIEE PRESIDENT MEFZANINE, SEMATOR MOTEL - 12TH AND L STREETS SLENNVILLE
JAKK L. BCHNEZIDER . '
TREASUREN SACRAMENTD, CALIFORNIA
BLOUSKHOUK T CODE B84

August 20, 1975

California Law Revisiop Cozmission e .
el.of Lav _

This letter is in response to a4 tentatlve regulation and study relating to
condemnation for byroads and utlility easements, dated July 30, 1975. Our Associationm
is concerned with the first recommendation contdained in this study to the effect
that “ﬁ%tvntu persons be authorized to condemn appurtenant essements for byroads
and utility service, subject to the following Iimitations designed toc prevent
sbuse of the condemnation power.” Our objection is with the fourth limitation
contajped in.the recommendation which reads as follows:

"The easement is subject to the use and enjoyment of the public.”

This Association would virgorously oppose that provision because we do not -
balieve that private landowners should be forced into granting an easement which is
subject to all of the inherent dangers which public use of such easements would
produce. In our opinion, 1f easements were to become subject to the widespread use
and enjoyment of the public, utilities and other private persons authorized to
condemn would find the cost of acquiring and maintaining such essements or byroads
to be prohibitive. The npecessity on the part of the private landowner to face the

" iasues of liability, fire control, suppression and a host of other protections would
ba-difficult, if not imposaible, for such private condemnore to provide,

Our Aesdociation does support the general concept contained in this recommendation
and the balance of the limitations desipgned to prevent abuse of the condemnation
powey, but we feel that the Commission should give much further study to the suggestion
of granting the right of use and enjoyment of such easement to the public.

Sincerely,

tWowe. B. JZ?W" :
Wm., B. Staiger

va _ : Executive Vice President

.?j,’§$& ;Juhn‘cn11aghan, Larry Riml

~f
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ive recommendation
o

o
A
and study relazing to condemnation for byroads and utiiity

I have reviewed with care vour ten
easements and desire to comment thereon.
I agree with vour conciusion that private condsmnation
under limited conditions should be continuced, thait a showing
of great necessity for such privsie condemnetion be reguired,
that the easement be limited to the most rsasonable access
to the property of the condemnor cunsistent with the least
damage to the property burdened by the zzsement and that the
easement be subject to the use and enjoyenet of zhe public.

Howeve:, as a city attorne, in California for the past
nine years, I question tusg advisablliiyv of veur recommended
fact-finding by the local legisliative aAgency as a prerpqulwlte
to maintaining a private condemncticn action. Since the
findings of fact by the lsgislative body are preciselv the
same findings of fact reguirved by the rrisl court, there would
appear to be a duplicatiay of effcrt. Secondly, since the
findings by the legiszlative bocy have ne conclusive effect
upon the trial court and the maicrity of defenses raised by
the prospective condemnes would directly attack these
specific facts, there would 8:?@&4 o bhe no *lﬂﬁﬁ?fl ig in
the judiciail prm:f«m&;nq hy the prior fact-iinding of the
legislative body.

"t

Additionally, since the hearing before the legislative
body are not controiled by the bvidence Code, = great deal of
inadmissabie testimony and documentation would be introduced
and the inability to cross-examine and subpovena could further
confuse the issue on fact-finding.
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Memorandum [To9-7E

SAGRARMENTD MURICIRAL UNLTY DTN 0 %00 U Srecd Bux (SE50. Ssavemesto. Calllornin 95813; 916) 4523211
. 1iu 3, (LR
OTF L L

Gentiemen:

1 have read through the Tentative Recommendations
dated June 30, 1375, velating to ihe aJMLssibilify of
“duplicates" in evidence ané to condempation for byroads
and utility casements. T approve the former recommendation.
My only commant about the latter relates bo the provision
in the proposed measure that z condemunation proceeding may

“be commenced only after the gowverning body of each city
and county has adopted a rescliutlon consenting thereto.

I guestion {a) whether sities and counties should be given
the power to veto condemnation of easements for access and
for wtility service purposes, and (b)) whether any benefit
will result zufficient to compensate for ths effort and
expense of the paper work that will resgult.

Sincerely yours,




STATE OF CALIFORNIA

CALIFORNIA LAW
'REVISION COMMISSION

TENTATIVE RECOMMENDATION

ARD A STUDY
i relofing to -

- - -

CONDEMNATION FOR BYROADS AND .
- "~ UTILITY BASEMENTS

June 30, 1975

-

Cavrorornis Luw Revisior CoMmuisgion
Béhool of Law
Stanford University
Stanford, California 94305

-

: rtant Bote: This tentetive recommendation is being distributed so that
ns&

inte persons will be advised of the Commission's tentative conclusions and
.can make thelr views known to the Commiassion. Any comments sent to the Commis-

sion will be considered when the Commission determines what recommendation, if
any, it will make to the Celifornia legislature. It is Just es important to
advisé the Commission that you approve the tentative recomsendation as it 1s to
advise the Commission that you object to the tentative recommendation or that -
you believe that it needs to be revised. COMMENTS ON THIE TENTATIVE RECOMMENDA-~

TION BHOULD RE EENT T0 THE COMMISSION NOT IATER THAN AUGUST 20, 1975.

The Commission often substantially revises tentative recommendations as &
remult of the comments it receives. Hence this tentative recosmendation is not
becessarily the recommendation the Commilssion will submit to the Legislature.

-,



TENTATIVE 7775
RECOM{ENDATIOR AND A STUDY
relating to
COMDEMNATION FOR BYROADS AND UTILITY EASEMENTS

Exlsting law permits the condemnation of property far public use by
private persons.1 The Caglifornia Law Revision Commission in Decembér
1974 recommended that private coandemnation authority be ahélished
except for condemnation by four types of quasi-public entitieg--non=-
profit hospitals, nounprofit educational institutions of collegiate
grade, certain nonprofit housing corporations, and mutual water com-
panies;z the bill introduced to effectuate the 1974 recummeadation3 was
amended on Commission recommendation to permit condemnation by nonprofit
cemeteries. '

This recommendation is concerned with private condemation to
provide appurtenant easements to property of the condemnor that are
necessary for access or utility service to the property. Existing law
permits private persons to condemn appurtenant easements for access and

utility service purposes.4 This authority serves the function of open-

1, Civil Code Section 1001 provides:

1001. Any person mey, without further legislative action,
acquire private property for any use specified in Section 1238 of
the Code of Civil Procedure either by consent of the owner or by
proceedings had under the provisions of Title VII, Part III, of the
Code of Civil Procedure; and any person seeking to acquire property
for any of the uses mentioned in such Title 1s "an apgent of the
State," or & "person in charge of such use,” within the meaning of
those terms as used in such Title, This section shall be in force
from and after the fourth day of April, eighteen hundred and
seventy-two.

2, Recommendation Proposing the Eminent Domain Law 1635-1636 (1974),
reprinted fn 12 Cal. L. Revision Comm'n Reports 1635-1636 (1974).

3. Assembly Bil) 278 (1975-76 Reg. Sess.).

4. For the law relating to byroad condemmation, see the attached
background study, "The Use of the Power of Eminent Domain to Ac~
quire Byroads." Condemnation for utility conmections is authorized
by Civil Code Section 100l and Code of Civil Procedure Sectiom
1238, subdivisions 3-4 (water and drailnage), 7 (telephone), 8
(sewerage), 12-13 {electricity), 17 (gas). See Linggi v. Garovotti,

45 Cal.2d 20, 286 P.2d 15 (1955) {(apartment owner may condemn
appurtenant sewerage easement under authority of Civil Code Section
1001 and Code of Civil Procedure Section 1238{8)).
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ing what would otherwilse be landlocked property to enable its most
beneficlal use. As a practical matter, land that is cut off from access
to public roads and land to which utility service cannot be extended
cannot be developed.S

The need for private condemuation for byroad and utility easements
is unrelieved by the ability of public entities to condemn for such
easements on behalf of private persons. Many local public entities and
public utilities are reluctant or unwilling to institute such proceed-
ings even though the beneiited person offers and 1s willing to bear the
cost of acquiring and maintaining the easement.

For these reasons, the Law Revision Commission recommends that
private persons be authorized to condemn appurtenant casements for
byroads and utility service, subject to the following limitaticns de-
signed to prevent abuse of the condemnaticn power:

(1) Existing law limits the interest in property that a private
condemmor may take to an easement;6 this limitatlon should be continued.

{2) The private condemnor must show a ''great necessity"” for the
taking of the easement by eminent domain. This standard is consistent

with the holding of Linggi v. Garovotti? requiring a stronger showing of

necessity for condemnation by 2 private person than if the condemnor
were a public or quasi-public entirty.

(3) The easement must be located in such a manner as to afford the
most reasonable service or access to the property of the condemmor
consistent with the least damage to the property burdened by the ease-
ment. This requirement is comparable to that impesed on public entitiles
that the location of their projects be compatible with the greatest
public good and the least private injury.S

(4#) The easement 1s subject to the use and enjoyment of the public.

This requirement implements the constitutional public use limitation.9

5. The common law doctrine of "way of necessity" affords only limited
rellef to the landlocked property owner. See background study,

p. 1.

6 Code Civ. Proc. § 1239.

7. 45 Cal.2d 20, 286 P.2d 15 (1955).

8 Code Civ. Proc. § 1241(2).

9, Cal, Const., Art, I, § 19; see Sherman v. Buick, 32 Cal. 242 (1867).
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{5} An eminent domain proceeding to acquire the easement may be
commenced only after the governing body of each affected city or county
has adopted a resolution consentiag to the condemnation. The resolution
may be adopted only by a two-thirds vote of all the members of the
governing body (following a hearing of which the owner of the burdened
property has 15 days' walled notice} upon a finding that there is a
great necessity for the taking, that the easement taken 1s located in
such a manner as to minimize the damage to the property burdened by the
easement, and that the hardship to the owner of the burdened property is
outweighed by the hardship to the condemnor if the taking 1s denied.

(6) The adoption of the resolution should not have a conclusive
effect in the emlnent domain proceeding. The private condemnor should
be required to prove the propriety of the acquisition if the taking is
challenged in court. This continues existing law which places the

burden of proof of necessity on the private condemnor.10

The Commission's recommendations would be effectuated by enactment

of the following measure:
An act to amend Section 1001 of, and to add Section 1002 to, the

Civil Code, relating to eminent domain.

The people of the S5tate of California do enact as follows:

Civil Code Section 1001 (amended)

SECTION 1. Section 1001 of the Civil Code 1is amended to read:

100t. (a) As used in this section, "utility service" means water,

gas, electric, drainage, sewer, or telephone service,

(b) Any persen owner of real property may, witkeuwt further legis-

tative aetieon subject to the requirements of Section 1002 , acquire

pEivate preperty by eminent domain fer any use speeified in Seetion

$238 of the Code af Givil Prosedure sither by ceonsent of the ownmer

10, Code Civ. Proc. § 1241.



e¥ by preeeedings had under the provisiens of Title ¥ii; Pare Iiig
of the Cede of Civil Precedures and amy persen seching to aseguire
properey fer any of the uses mertiened im sueh Title 15 an apent
ef the Seate;” er & “persen in echarge of such weey” within the meaning
ef those eerms &g uvsed #n aueh Fitlter This seetfon shal: ke in foree

£von and afver the feourth day of Apeii; eishbeen hundred and seventy-

twe an appurtenant easement over private property for which thete is a

great necessity to provide utility service to, or access to a public

road from, the owner's property. The easement that may be taken shall

afford the most reascnable service or access to the property to which it

is appurtenant consistent with the least damage to the property burdened

by the easement . The public shall be entitled, as of right, to use

and enjoy the easement which 1s taken.

(c) This section shall not be utilized for the acquisition of a

private or farm crossing over a railroad track. The exclusive method of

acguiring such a private or farm crossing is that provided im Section

7537 of the Public Utilities Code.

Comment. Section 100! is amended to provide the right of eminent
domaln to private persons for the limited purposes of establishing
byroads and making utility connections. Compare Cede Civ, Proc, § 1240.350
{substitute condemnation by public entities to provide utility service
or access to public road). The exercise of eminent domain authority
under Section 100} 1s subject to comsent of the appropriate local public
entities under Section 1002. See Section 1002 and Comment thereto.
Condemnation under this section must comply with the provisicns of
the Iminent Jomain Law. See Code Civ. Proc. § 1230.020 {law governing
exercise of eminent domain power). Under the Eminent Domain Law, there
must be "public necessity" for the acquisition (Code Civ. Proe. § 1240.039),

and any necessary interest in property may be acquired (Code Civ. Proc.
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§ 1240,.110); under Section 1001, however, there must be great neces-
sity” for the acquisition and only an easement may be acquired. See

also Lingpi v. Garovotti, 45 Cal.2d 20, 286 P,2d 15 (1955)(condemnation

by private person for sewer connection a public use, but a "stronger
showing" of necessity required than 1f plaintiff were a public or quasi-
public entity)., It should be noted that, in addition to compensation
for the easement taken, the condemnor must also pay compensation for
damage to the property from which it is taken. See Code Civ, Proc.
5% 1263.010-1263.620,

The provisions of Section 1001 prior to this amendment, and former
Code of Civil Procedure Section 1238 to which it referred, are super-
seded by Code of Civil Procedure Sections 1240.010 (public use limita-
tion) and 1240,020 (statutory delegation of condemnation authority
required) and by specific statements of the condemnation authority of
particular persons for particular public uses which are found in the
various codes, See Comment to Code Civ., Proc, % 1240.020 and the Couw~
ment to former Code Civ. Proc, § 1238,

[NOTE: References to sections in the Code of Civil Procedure in

the above Comment are to the code as it would be amended by AB 11
(1975~76 Reg. Sess.).]

Civil Code § 1002 (new)

SEC. 2. Section 1002 is added to the Civil Code, to read:

1002, (a) A person may not acquire an easement by eminent domain
under Sectlon 1001 unless the leglslative body of each city within whose
boundaries the proposed easement 1s located and each county within whose
boundaries the proposed easement 1s located {if the proposed easement is
not located entirely within city boundarles) adopts a resoclution con-
senting to the acquisition and containing all of the followlng:

(1) A statement of the purpose for which the easement 1s to be
taken and a reference to Section 1001.

{2) A description of (i} the location of the burdened property,
{i1) the extent of the easement thereon, and (iii) the location of the
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property to which the easement is appurtenant.

(3} A declaration that the legislative body has found and deter-
mined that (i) there 1s a great necessity for the taking, {ii)} the
location of the easement affords the most reasonable service or access
to the property to which 1t is appurtenant consistent with the least
damage to the burdened property, and (iii} the hardship to the owner of
the burdened property 1s outweighed by the hardship to the owner of the
appurtenant property 1f the taking is not permitted.

(b) The legislative body may refuse to consent to the acquisition
with or without a hearing, but it way adopt the resolution required by
this section only by a two-thirds vote of all its members after holding
a hearing at which the owner of the burdened property has had an oppor-
tunity to be heard, after notice stating the time, place, and subject of
the hearing has been sent by first-class mail at least 15 days prior to
the date of the hearinpg to the address of such owner as it appears on
the last equalized county assessment roll (including the roll of gtate-
assessed property).

{c) The legislacive body may require that the person seeking con-
sent to acquire the easement by eminent domain pay all of the costs
reasonably incurred by the legislative body under this section and may
require payment, deposit, or other security satisfactory to it before it
takes any action under this section.

{d) The requirement of this section 1s in addition to any other
requirements imposed by law. Nothing in this section relievesg the
person authorized to acquire the easement by eminent domain from satis-
fying the reduirements of Civil Code Section 1001 or any other require-

ments imposed by law,



{e) The adoption of a resolution under this section does not make
the city or county liable for any damapes caused by the acquisition,

construction, or use of the sasement acquired pursuant to the resolutionm.

Comment, Section 1002 is new. It supplements, but does not re-
place, the requirements of Section 1001 and of the Fmlnent Domain Law.
See subdivision {d). Thus the adoption of a resclution by the legis-
lative body under thls section declaring that there is a great necessity
for the taking does not preclude the defendant from raising the issue
and cobtaining an independent court determination during the proceeding.
The resolution does not have the effect afforded a resolution of neces-
sity of a public entity. Compare Article 2 {commencing with Section
1245,210) of Chapter 4 of the Eminent Domain Law (Code of Civil Proce-
dure Section 1230.010 et seg.}.

[NOTE: References to sections in the Code of Civil Procedure in

the above Comment are to the code as it would be amended by AB 11
{(1975-76 Reg. Sess.).]
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THE USE OF THE POWER'OF EMINENT DOMAIN TO ACQUIRE BYRGADS*

. #Thie study vas prepared for the Californis Lew Revisicn Comission
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As erscied tn 1872, Cude of Civil Procedore Section 1238 euthorized
tekinge for "byroeds” in sutdlvizion (4) and for "byrceds leading from
highways to residences and farms’ in subdivision (6). BSubdivieicn {6) wes
snended in 18951 to cover "Yyroads leading from highwsys to residences,
farms, mines, mills, factories snd buildings for cperating machinery, or
necgessary to reach any property used for public purposesy“'

The meed for rescrt to¢ eminent domaln to provide byrosde is
partially alleviated by the coxmeon law dootrine of "weys of necesaity.”
When the facts that give rige 4o g common lew way of necesslty are
established, the right will be recognized; sthere is no ased to institute
eminentt domain proceedings or o comrensgte the owner of the iand over
which the way of neceasity is louated,3 Hevertheless, subtdivision (6)
andd the "byrosd" provisics of subdivision (L) sre not merely stetutory
substitutes for the camuon ilew woy of nocegsity. A way of necessity arises
whern s grentor conveys Land shubt of€ {ros aceess to a vosad by the grantor's
remaining Jand or by his land and the land of e stranger or where &
gimilar situation ig created by & partitiom, either voluntary or in-
voluntary,“ Situstions, .nherefore, exist where a landowaer lacks wccese
to an esteblished road and Jose not have a comoon law way of neceasity.
The right to take property by enivent domain fur s "byrosd" may provide s
solution to thiﬁ'prebiem whers the owner's efforte to purchase o right of
sccess Beroas hia usighborts lend Yedil.
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In the leading Celifornis decleion, Sherman v, Buicg, the taking

of private property for a byroed wse neld proper where the road wes
in fact %o be & public road, open to all who desired to use 1t, even
though the road was designed to provide sccess for the land of a

private person and he bore the cost of establiehing and maintaining

the road. 1In Shermen, the court held constitutional an 1861 act/
that authorized the county bonrd of supervisors io teke private
property to establisbh "public” and “private” romds. The court

held that the term "private roed" was used merely to desiguate a
S

particular kind of public roud, and thet, notwithstanding the come-
vhet lnecourste language, the wae was publio;

Boade, ledding Trom ths mpis road, whieh run

through the counby 1o vlw rosidences or fammg of individusls,
are of public conoore snd u-&;w the oontroel oF the Govern-
ment. ‘Pekipg privete propesiy Tor the purposes of such

voada 13 not & taking Jor privale uvss, They are open 1o
averyope who may have ormaslod vo uvse them, and are there-
fore putiic. fTheliv charvacler aa yublic roades 18 vpafiected
by the cleoumstances, thet in visew of their situstlosn, bthey
are but Little seed, snd gre mainly convenlent for the use
of & few individusls, sud such Ao may have oczasion bo visit
then pocislly or on watters of business, nor by the ciroum-
gtance  that i view of such conditions the Iegislature nay
deem 1t just to open and maintalo them st the cost of those
nmost immedimtely concerned instead of the publie mt large.
The object . for which they are established 1s none the less
of & public charscter, and therefore within the supervision
of the Covermment. To o5il them “privete rosds” ig simply

a legipistive mignocmer, which does not affect or change thelr
real character. By-roads 1s & baitev name for them and che
which iz less calculiated te wisiesd the uninltiated.




In dArsfilog aubdisde.on (00 of fecilon 1230, which superseded

g part of the G061 sel refzrred dnoin thr Sherman cagse, the 1872 Cude

s s g st

Commignioners ndopted the coart's sestion that roads used primarily

. 1
2 be dezoribed as “hyrosds.”

for tbhe convenipnes Gf 4 ey
The pert:nent uortice of the remoirder of the 1861 Aot wss compiled
in Section 2715 o1 the L0777 Politizal (ode, which resd:

Privete or by-roade may be opered for the convenlence
of one or mere residents of apy reod district in the same
maprer &s public roads are opened, whenver the Bosrd of
Supervisore mey for like cause order the sape to be viewed
gnd opened, the person for whove benefit the sume ig re-
quired paying the damsges awarded t0 the landovmers, and
keeping the same in repair.

Tn 1883, Section 2711 was repealad and substantlally reemacted
a8 Political Code Sectlon 2698.11 Seetion 20662 wae amended in 193.312
to inciude covergge Tor ways for "o canal” erd in 3.5',’-‘1913 the words
“iprigation, sespsge. cv droipsge” Were inserted befope Ycagel.”
The section was repeaisd in 1?43,1h the portion releting to capals
being compiled In Water Jode Sectiocan TO20-T026 and the portion releting
to private or byrosds oot being nontinued.  Ta 198, Politicel (Code

“

Section 2692 was sauin repealed,”

el

i

aril Streevs and Righways Code feos

. 1
tions 1128-113% were endcied by the same sct’  to permii "private or
by-roads" to be opened, lald oul, or sliered for "timber accese purposes.”
.

. . o .
A 1955 emendmeut  wade thess sectlions appliceble to any private or

.18
byroad but the sechiong s2re repenled in 1961, No speclal statutory

. 1Y U
procedure now existy ~ vhereby an individunl oy public entlty mey

condemn to provide the "byroads' described in subdivision (6},



. 3 . . .2 v
In City of fcs Angeles v. Ieavis,”™ 1t was held that & city

aould condemn property for oa publis street relying solely on Clvil
Jode Section 1001 snd Section 1238, Heaee, although no appellate
deripion on this guestion has been found, it scems falrly clear that

s dhaelf suthority fur a public

o

pubdivision (&) of Seetton 12
L B

21
entity bo swersise the power of suivent dowain to provide “byrogds.”

However, many cifties and counties are reluctant to inztitule condemna-

o

o provide 2 Thyroad”

[
P

tion procesding evernn though the beheflted

person lg willing to bear the cest of acguiring arnd mainteining the
e
road.
Appellste courts ip taliforniz have not decided whether a private

person mAy maintain en selion under Clvll Code Section 1001 to acquire

.y 2
private property for the sori of byrosd described in subdivision (6). 3
Hevertheless, a series of =ases hae esimblished the proposition that

such & byread ie uw public vae, and the Califorsis Supreme Court held

iy
%)

in Lingel v, Carovottl = that & privoabe indlvidusl mey meintain an

eminent domein procesdlng Lo provide 2t sewer connection for & slngle
residence. Although landiocked property does not present the health
hazard present in the Linggl ~aee, 1% is likely thet California would
. . _ 26
follow the hoeldings in mumerous other stateg  and permit s private
persen to aoguire 7 hyroad in an spproprlate case,
Private corporations have sought unsuccessfully ip two cases to

condet: accesd Lo land. In Jeneral Petroleun Ugpporatlon v, beaonar

the holder of ap oll and gase prospecting peymit granted by the gtate
umder a 1921 aetda brovght an eminert demain proeceeding in the federsl

court Lo acqulre sn cusspent over private property from the highway

. I



to the piace where [0 planred for ocedspocys Dor ofl, A érnurrer to
the coppovationts coppieiot cws coabtoinee. She worooration contended

that the taking was o pabloo uss rgtucriced both under bhe 1921 aet
end under the Oode of Civii Proecdure Seetion 31238, The 1921 s=es

included & provision miving the right of enmdnent domaln to permittees

£0 acquire a gt of wmy over prlvate proverty, but the court held
thie provieion vold ag oot emtraced wiiain the title of +whe aet. An
alternative ground for the bolding was thet <the complelnt dld not

shov that the taking was for s public purpose:

Hor can section 12738, subd, 5, 0.0.F. of California,
authorize tha taking of private property for "roads * + *
for workine mines,"” Subdivision 5: 'By-roads lsading from
highweys to residences, farms, mines, mills, factories and
builldings for operazilng machinery, or necessary to reach any
property used for public purposes.” The plaintiff has ne
worklng minss, nor any active industry, nor is it in arny
sense within any of the provisions of this gection, nor 1s
the property covered by the permit uszsed or contemplated to
be used for & public ourposs, nor can the court assume a
public use or purpess wherse none is eclaimed, or norne can be
reagonably deduced from gonceded or establlshed facts. Sher-
mar v. Buick, 32 Cal, 2031, 91 im, Dec, 577, iz not clucidating,
nor 1s Monterey Jounty vw. Tushing, 43 Cal, 507, 2% P, 7003
nor was this lssue before the ccurt in Ccunty of Madera v.
faymond Granite Co,, 130 Cal., 128, 72 P. 915, These cases
are clted because particulerly rolled upon by the plalntiff,
411 casss oiled have been examined, but have not [sie ]
application,

Emineni domain ean only be invoked heeause the interest
of the publie .is greater than the intorest of the private
individusel, armd may not be irnvoked by a private person for
private gain or advantage., The plaintiffts permit prospseting
far oll snterprise by reacon thersof is speeulative and wholly
private, anpd the privete prorverty may not be taken for a
private purpess. Clearly ths complaint does not state a
cevse of acilon: complainant does not show that 1%t has legal
caracity to maintein the action, nor that ibe taking 1g for
a public purpeose, [Erphasis in originai.]”
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clenr, howvever., Lhei

Laat the use for wvhich the

The cemirt geencolw

progerty war dousht o e oaouulrzoee-prosposiing Por slle-wss e

one within any of the provigioss ~F Dection 2%, The courl mey
tave overlcoked tie gepaoal gothordzasion e condesn Yor "byroads'

4

in subdivision {ii. Sums of “he Cmnsuams indicstss thet the court
slec may heve hed In mind the wrll-ggtablished proponition that
the mere faol that & particsier use 15 listed in Section 1238 does
not mean that the use ls 3 publie use under the facie of & particu-
iar mae.BG The court also seems to itake the position that the
residence, farm, mine, rill, factory or bulldings for opersting
machinery referred to in subdivision {6} must 2lresdy be in
exlstence at the time access is sought to be condemned. This line

of reagoning would not appiy to eubdivision (&) which authorizes

exercise of the power of eminent dowmin for "Lyrouds” without any



suek as that found in swbdivision (6},
but the eourt 4id pot refer to srodivision 4], The mpinlon doses
not sprear sbaolutely to precimde a nrivate poarsen from faking
private wroperty Tor o byroed deserdbed in subdivision (6). At
the same tims, the holding in the case would permit no siprnifizant
application of the "byroad" suthorization in subdivision (4},

31
In City of Slerra Madre v. Supericr Court, & land developer

seught to maintain a precesding in the name of the olty to acquire
an acgess road to s planned subdivision in order to meet the require-
ments for subdivision spproval. 4z the ity hed not authorized the
praceed.‘lng,-gzrohi‘:titian tsaued Lo provent 1tz prosecution, The
opinion does rnot irdicate whethsr the proceeding would have been
permitted had the develonor brousht the suit in iis own name,

In addition to establishing that the byroad would bs & "public
use’ under the cireumstances of the particvier case, the condemnor

32

would also have to shew that the pronosed taking is 'necessary."

33

Reasoning f{rom 'thz ecarmen law way of necszsliy cases and the
Linggd daciainr‘e,a 1t =esms safe to mredict that the courts would neot
allow cordempation 17 there wers any other reazonable slterpative
to the takimg.

This survey demonsirstes the undertalinty ma'ﬁz‘nmr exizts as to

whather properiy may be taken te provids an accsss road from an

established highway to the land of 2 private person., This weertainty



shon of e dow of sminent
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Lo bo twereads™ ard subdieision (6)
staminatad, Thege provisions

grpideds stasuebory provicion:,

shouid Le erantad to provide expressly
that eny wablis eotdemnas that oauires preworty fev & publie use
may acgudre I emlnept domalin such auttitliomal  properdy as ig
necessary to rrovide socess to vroperty net taken whieh would
otherwise hacome landlocked by the taking. Tt is fairly clear
that the taiing of propsriy to provide aceess in this situation

]
would be held to be s publie use.iS Altheugh such a statute might
be limited to takdmgs for limited aceess highways, soeh a limitation
is rniot recommendsd, Sirae it is the takize by the condemnor that
creates thé nesd Tor the aneass road, the condemnor should have
authority to provide eccers whers this would be the appropriate
method of mltdgating the advor o sorseguencss of the faking, Any
sttempted abugse could be wrovenisd by Medine that the taking for

the agesss road is not 2 puilie vae under the facts of the oparti-
36

culay chgn, Thee Zniifarais Supreme Court has recently taken
o

a very liberal positiosn toward "exeoss cordempatlon”  ard a
significant benefit of the recosmerded statulory provision would
be aliminetiorn of the need fov cxress condemmation in soms

situations.,



304 vimiiar in oo <6 T Ghod ppovided by
former Streets apd Hichwaas Jeotions R312%-311%% siould he recnscted.

Thegs sections wers oepet Lo UFG. They vermi ted the county

board of supsrvizors {0 foke property Toron orosd, open to all who
desired wo ure Sh; bualb regulzed that the ooed of acguseition, esiabe

liskwment, and meinto L”sﬂ“ the rosd oe hopoosd on the person or

persons primerily berel srocedure places the board of
gupervisors in the position of delzrmining whether the aveess road
should be estabiisbed. On the olher hend, it Dyposes the cosis

on the bepefited persons. If this type of procsdure were adopted,
the statute should permit cities end other public entities concerned
with road work to atilize the procedure.

A zonvenlent means of acoumpliching this recommendation would
be to amend the Street Cpening Avt o 1%03 {Street nnd Klghways Code
Sectione L0CC-LULA} to make clesr that byrosds may be provided
pureuant to that mei, The st avpearn to be the one mogt readily

adaptable for the opening of byroeds sluce 11 provides a complete and

=]

setisfactory procedurs coveriny noilce, legigluative and judlielsl
revlievw, compensation and sspssimeut.

4, ps an slterneliive 1o the preceding recommendaticn, private
persons might be authorized to condenn sesements that would be
dedicated to public use, be open w the public, and provide ingress
and egress from private property to ssiablished roads. Such a
taking should be permitted only upon s showing of strict necessity
and not where the person hsg another method of access, even though

the latter ig inconvenient. The burden of maintaining the acetess



road should be ifmposed on the perscrn seeking access. Mery of the
other stater authoyize ihe ase gfrtha power of sminent domain.to
sequire property for such purposes. As meximum wtilizetlion of laad is
fmportant, 2pd 2s 2 strict showing of necessity might adegquately
protect the condemuse, this mey be cue of the few instances in which
"private condemmation” wouwld be juslified. Tt ip possible that this
alternative would mersly restate sxisting Californis law.

Senate Blll No. 18, introduced et the 31968 session of the
Celifornia legislature but not epacted, dealt vith this problem and

would have enaeted the substance of items 1, 3, and 4 above.

«10-



1.

TH? DECLARTS FIMLIC USE3
BYROADS AND WAYS OF NECESSITY
FOOTHOTES
Cal. Stats. 1895, ¢h. o8, §.1; p. 89.

It is interesting to trece the historical development of "byrcasds."

- In colonial times, staiutes permifted individuals to condemn

privﬁte property for access roads for thelr private use. As
additional areas of the‘qquntry were opened to settlément,
similar statutes were enacted. It was generally assumed that
these statutes were valid until the 1840°'s and 1850's when a
narrowing of the conéept of public use occurred; in sll but a
few states, the use of eminent demain -to acquire land for
private roads for éhe exc}usive use of a few persons was held

a private use. In Californis and scme other states, the statutes
were either construed or revised to permit the taking of lands

for access eouds only if the roads were open to public use. In a

 substantial number of states, constituticnal provisions were

adopted to ﬁermit the teking of private property by eminent

domain for access roads. E.g., Ala. Ccnst., Art. I, § 23 (1901); Ariz.
Const., Art. I, § 17 (1910); Colc. Const., Art. II, 5 1k (1876);

Ga. Const., Art. I, § 2-301), para 1 {(1877): Ill. Const, Art.

IV, § 30 {1870); Kan. Const. Art. 12, § 4 (1859); La. Const.,

Art. ITI, § 37 (1921); Miss. Const. Art. 4, § 110 (1890); Mo.
Const. of 1945, Art. -I, § 28 (1875); N.Y. Const.,Art. I, § 7,

subd. {c} (1846); okla. Const. Art. II, § 23 (1907); Wesh. Const.,
Art. I, § 16 (18B9); Wyo. Const. Art. 1, § 32 {1889), See also
Fla. Const.,Art. xvx;‘g 20 {1885): ore. Const.;Art. I, § 18 {1857).
The Californin Constitutional Convention did not consider such a
provision; only a passing reference. was made in the debates

to this problem. II Debates and Proceedings of the Constitutional

-1-



Convention of the State of Californis 1028 (1881) [1878-1879)
{Remarks of Mﬁ. Shafter}.

| It hes been regegnized in California and elsewhere that the
taking of property Jor use as & public road 1s m vaking for s
publlie use, even though the roa& is used primerily to provide access
to the 1and‘of 8 singlg individual. E.g., ShermaA v. Buick, 32 Cal.

241 (1867). 29A C.J.5. Emigent Domein 5 3% (1965)("(T]he principle

to be deduced framlthe cases bearing on the question seems to be
that if the roed, when laid out, Is in fect a public rosd, open to
all who mey desire to use it, it is a public use, and valid, sl-
though the road is primarily designed for the benefit of an
individuel, and althouéh the cost of laying cut and mainteining such
road is borne in whole or in part by tﬁe petitioners therefor,"

[footnotes omitted]). Compare 26 Am.Jur.2d Eminent Domein § L7 (1966).

The historicel development is traced in Nichols, The Meaning of

Public Use in the Law of Eminent Domain, 20 Boston U. L. Rev. 615,

617-626 (1940). For an historical sccount in a particuler state,

see Notes, 11 Ala. L. Rev. 182 (1958)(Alabvems); 33 Ky. L. J. 129 {19b4)
{Kentucky).

Taylor v. Warnaky, 55 Cal. 350 (1880); Blum v. Weston, 102 Cal. 362,
369, 36 Pac. 778, TEC (1894); Reese v. Borghi, 216 Cal. App.2d 324,

30 Cal. Rptr. 86B (1963).

E.g., Mesmer v, Ubarriet, 174 Cal. 110, 162 Pac. 104 (1916)
{pexrtition); Reese v. Borghi, 216 Cel. App.2d 32k, 332-333, 30 Cal.
Rptr. 868, 873 (1963); Tarr v. Watkins, 180 Cal. App.2d 362, & Cel.
Rptr. 293 (1960)}. See also Daywalt v. Walker, 217 Cal. App.2d 669,

675, 31 Cal. Rptr. 899, 902 (1963). A wey of ncceesity continues only

-



10.

8o long = “he necessity exlsts. See generselly Martinelli v. Luis,

£13 Cal. 183, 1 Pac. 980 (1931); Cassin v. Cole, 153 Cal. 677, 679,

96 Pac. 277, 278 (1908).

In addition, the showing of "necessily" required to acquire a byroad
by eminent domaln mey not be thé same as thaet required to establish

8 common law way of necessity. The common law right exists only in
cases of extreme necessity and not where the 1anﬁ6wner has another
means of access oven tﬂough inconvenient. Harin County Hoap. Dist.

v. Cleurel, 154 Cal. App. 24 294, 302, 316 P.2d 32, 37 (1957). See
also Smith v. Shrbek, 7i Cal. App.2d 351, 360, 162 P.24 67h, 678
(1945). |

32 Cal. ahé (1867).

Cal. Stets. 1861, Ch. jao, $ 7, p. 392.

"{T]he legislature of this state . . . [iln the plan devised by them

« + « have for the purpcse of classification divided roads into 'pub-
lic and privete,’ and provided how they mey bte laid out and established
and how mainteined. The former are to be laid out end maintsined at
the expense of the county or road district at large, and are therefore
called 'public.' The lattér'at the expense of such persons as are
more easpecially and directly interested in them, end therefore cslled
'private.' But the latier sre as much public ms the former, for any
one can travelr them who hes occasion--snd no more can be said of the
farmer."l 32 Cal. et 253. BSee slso 45 Ops. Cal. Atty. Gen. 98 (1965).
Cf. Brick v. Keim, 208 Cal. App.2d 499, 503-504, 25 Cal. Rptr. 321,
323-324 (1962).

32 Cal. &t 255-256.

See Code Commissioners' Note to subdivision {6): "Subdivision

6 supersedes part of § 7 (Stats. 1861, p. 392), which prescribes
the mode for laying out private ronds. This clause has been drawn

to make it conformable to the decision in Sherman v. Buick, 32 Cal.



11.

. 13.
14,
15.
16.
17.
18.
19.

20.

241, 91 Am. Dec. 557." The same word--"byroad"--was also used
in pubdivisicn {4} of Section 123B. |

Cal. Stats. 1833, ch. 10, p. 5. Séction 2692 was held
constitutionel. Monterey County v. Cushing, 83 Cael. 507,

23 Pac. 700 {1890); Leos Angeles County v. Reyes, 3 Cal.

Uurep. 775, 32 Pac. 233 (1893); lake County v. Allman, 102
tal. 432, 36 Pac. 767 {1895); County of Madera v. Reymond

G. Co., 139 Cel. 128, 72 pac. 915 (1903).

ral. Stats. 1913, ch. 61, § 21, p. 62.

Cal. State. 1919, Ch. 73, § 1, p. 117.

Cal. Water cGaé § 15002, cal. Stats. 1943, Ch. 368, p. 1895.
Cel. Stats. 1949, Ch. 883, § 6, p. 1652,

Cal. Stats. 1949, ch. 883, §§ 1-5, p. 1652.

Cal. Stats. 1955, Ch. 1308, § 1, p. 237k,

Cal. Stats. 1961, Ch. 1354, § 1, p. 3133.

Streets and Highwaye Code Sections 96%.5 and 1160-1197 provide
& procedure for the improvement of a private easement or road-
way not accepted or acceptable into the county highway system
but upon which & permanent public easement is offered or a
privately owned road where a right of way has been granted or
leased to the county for its own use or for the use of the
state or otber public agency for public purposes; but these
sections do not authorize condemnation. As to expenditure

of public funds to maintain roads not accepted as county roads,
see U5 Ops. Cal.lhtty. Gen. 98 (1965)..CL. City of Ozkland v.
Parker, 70 Cal. App. 295, 233 .Pac. 68 {192k},

119 cal. 164, 51 Pac. 34 (1897):

“ba



21. The mere fact that individuais have subscribed money or given
- @ bond to a public entity fo contribute towerd the expense of
egtablishing a public road wou;d not make the taking one for
“private" use. E.g., Santa Ana v. Harlin, 99 Cal. 538, 541,
34 Pac. 22k, 226 (1893); City of Cakland v. Parker, TO Cal.
App. 295, 233 Pac. 68 (1924).
22. But see City of Oekland v. Parker, 70 Cal. App. 295, 233 Pac. 68

(1924).

23. reople v.Superior Court,
68 Cal.2d ,65 Cal. Rptr. 342, 436_P.2a 342 (1968}, the
leading California case on "excess condemnation,” the Brief
of Amicus Curiae in the Court of Appeal contended that the
condemnor's rationale for the excess condemnation--that the
renginder wculd te Mlandlocked asvas wisounds

The condemnor's theory contains a fatal legal flaw.
That flaw iz the failure to recognize that in California,
as a matter of law, there is no such thing as a "land-
locked"” parcel.

Civil Code § 1001 provides that any perscon nay
exercise the power of eminent domein without further
legislative action. - C.C.P. § 1238 lists the various
purposes for which such power may be used, including
the acquisition of access to a  highway.

An application of the above princlple may be found
in Lingri v. Garovotti {1955} 45 Cal.2d 20 where a
private individual was permitted to condemn & sewer ease-
ment across his neighbor's land. . . .

it is, therefore, plain that just as Mr. Linpggi did,
the Rodonils [owners of remainder) can condemn an ease-
ment of access to Parcel 9 [the remainder]), across
neighboring land. The condemnor's "landiocked and
therefore worthless" parcel theory therefore lacks -
merit. [Brief of Amicus Curlae in Court of Appeal st

7-8.1
The Deprrtment of Public Works did not dispute the

possibility that the private owner could condemn a byroad,

e o



a2k,
25.

27.
28.
29.
30.
31,

33.
3,

35.

but pointed out that no “jury would be favorably inclined
tovards the condesnor were it lo leave 3 property owner in such
a predlcament.” [Beply of Petitiomer to Memorandum in Opposition

of Real Parties inr In‘i:'erest and Amicus Curiee Rrief, Court of

Appeal, at k.]

P s ittt ol - -

See cases cited In ncte )1 subra.

45 gal.2d 20, 286 Pac. 15 {1955).

E.g., Komposh v. Powers, 75 Mont, 493, 2k Pac. 298 (1926),
Derryberry v. Beck, 193 Temn. 220, 280 8,W. 101k (1926),
State . Superior Court, 145 “ash. 307, 280

Pac. 527 (1927). See also note 2 supra.

23 F.2d 359 (1927).

Cal. Stats. 1921, Ch. 303, p. kok.

23 F.2d4 at 350,

Bes discussion, supre, at p.__ .

191 Cal. App,2d 587, 12 Cal. Rptr. B36 (1961).

See discussion supra, at p. ___ .

See note 5, supra.

Linggl v. Garovottl, L5 Cal.2d 2¢, 2835 pr.24 15 (1955). |
Department of Public Works v. Farina, 29 Ill.2d 474, 194
N.B.24 209 (1963); Luke v. Mass, Turnplke Auth., 337 H&sa.
304, 149 N.E,2d 225 {1958}; May v. Ohioc Turnpike Comm., 172
Ohic 8t. 555, 178 N.B.2d 920 {1962); Tracy v. Preston, Director

of Highways, 172 Ohio $t. 567, 178 N.E.2d 923 {1962).



See Teople v. Superior Court, &8 {al.2d ; 6% [al. Rptr. 3k2.

536 p.2d 342 {1968},

1.

The bill was svended after its intrcduction so that it .
vould have amended Code of Tivil Procedure Section 1233 to
delete "byroad" from subdivision (4) and to delete subdivision (6)

ﬁnd would have added two pew sections o the Eode of Civil Pro-

cedure to resd:

1238.8. Subject to the provisionﬂ of this title, the
right of' eminent domain may be exercised in behalf of the

fellowing public uses:

The acqguisition of an easement by the owner of private
property for which there is a striet necessity for an ense-
nment for access to & public road from such property. The
easement which may be taken shall afford the meost reasonsble
access to the property for which the easement is teken con-
sistent with other used of the burdened land and the location
of already established roeds, and shall inciude the right to
install or have installed utility facilitles therein. The
public shall be entitled, as of right, to use end enjoy the
easement which is taken. The owner of the property for
which the easement ie tasken shell meintain eny such easement.

This section does not apply to lapds of the state park
system as to which Section 5003.5 of the Public Resources
Code applies. .

This section shall not be utilized for the acquisition
of 8 private or farm crossing over a railroad track, the
exclusive remedy of an owner of a landlocked parcel to acquire
a private or farm crossing over such track being that provided
in Section 7537 of the Public Utilities Code.

1238.9. Ia any case in which the state, & county, city,
public district or other rublic agency in this state exercises
the right of eminent domain, additional property may be taken
in an amount reasonably necessary to provide access to a
public road from any property which is not taken and for which

'there ie & strict necessity for an emsement of access to a
public road from such property. The easement which uey be
taken shall afford the most reasonable access to the property,
consistent with other uses of the burdened land and the locatlion
of already estublished roads. The publlc shell be entititled,
as of right, to use and enjoy the easement which ig taken. The
owner of the property for which the easement it taken shall
maintain any such easement.

-fu



