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‘iemorandum 75-69

Subject: Study 39.240 - ILnforcement of Judgnents (Third-Party Claims)

This wemorandum discusses the existing third-party claims procedure
and the possible features of a new procedure to protect the rights of
third parties. Exhibit I (green pages attached hereto) is a staff draft
of a third-party claims statute based on existing law, incorporating
several important changes sugrested at earlier meetings. Exhible TI
{vellow pages) is the existing third-party claims statute {Sections
639-639d). FExhibit III (white pages) contains an excerpt from litkin's
California Procedure. Exhibit IV (buff pages) is the existing provisioas

concetning tnird-pérty undertakings to release (Sections 710b through
713-1/2), Also attached hereto is a capy of the First Supplement to
viemorandum 75~27 which briefly discusses prelevy third-party claims in
attachment and presents two alternative statutory procedures; tnis

memorandum was distributed last spring, but never censidered in detail.

EXISTING LAW

Code of Civil Procedure Section 639 provides for the situation
where the third person claims title or right to possession of the prop-
erty levied upon., Section 689b provides for the situation where the
third person claims a securlty interest in the property levied upon.
These procedures are generally parallel, but there are some significant
differences.

Under both procedures, the third person files his claim with the
levying officer who tien serves by certified or registered mail a copy
of the claim on the judguent creditor. If the creditor does nothing
within five days after receipt of the claim, the property is released.



(Section 689 may be interpreted to provide that the five-day periled runs
from the date of mailing, with an additional five days as provided by
Section 1013,) Under Section 689, the creditor uway maintain the levy
simply by posting an undertaking with the levying officer that indemni-
fies the third person for any loss caused by the levy. If the creditor
posts the undertaking, the third person way still obtain the release of
the property by himself posting an undertaking pursuant to Sections 710b
through 713-1/2. Procedures are also provided for objecting to the
sufficiency of the amount of the undertaking and for the justification
of sureties. %hether or not any undertaking 1is posted, either the
creditor or the third person may petition for a hearing to deteramine
“"title to the property in question’ within 15 days after the filing of
the third-party claim with the levying officer. ‘TIhe court way order the
sale of perishables and may stay the sale, transfer, or other disposition
of the property involved pendine the determination at the hearing. The
hearing is to be held within 20 days from the filing of the petition for
the hearing unless continued. 7Ten day's notice is given the levying
officer, the creditor, and the third person (but not the debtor). The
third party has the burden of proof at the hearing. At the conclusion
of the hearing, the court wakes whatever orders it deemns appropriate.

It seews to be assumed under Section 689 that the property belongs
elther to the debtor or to the third person; if the property belongs to
the third person it 1s released from levy and if it belongs to the
debtor the levy is continued or the writ is relevied.

Section 689b differs somewhat. Under this procedure, the third
person claims a security interest in the property levied upon and the
demand is for paymeat of all sums due or to accrue to him under the
security agreement, plus interest to date of tender. The judgment
creditor must either deposit the amount demandad or post an undertaking
and file a statement contesting the existence of the third person's

interest. If he does neither within five days after receipt, the prop-



erty is released from levy. ‘'here the existence of the security inter~
est is placed in dJispute, objections to the creditor's undertakin;: nay
be wade and the determination of the validity of the security interest
is made at a hearing in the same wanner as under Section 683. IWnichever
course is taken, the secured party's interest is accelerated and paid
off (if there 1is an interest}; the property is sold free and clear of
the third person's interest, and the creditor is subropated to the third
party's interest in the proceeds from the sale. See Section 639¢. The
creditor can initiate this procedure by dewading that a c¢laim be made;
if the secured party wmakes no claim within 30 days after being served

with this demand, tue property is sold free of ths security interest,

DRAFT STATUTE--POLICY QUESTIONS

At the arch 1974 zeeting, the Commission directed the staff to
redraft these procedures so that the judg.ent creditor would have an
option whether or not to pay off a secured party. This procedure would
not affect any right that the secured party has pursuant to his agree-
nent with the debtor to accelerate payment of the obligation. However,
in the absence of such acceleration or full payment by the judgment
creditor, the secured party would not be paid off and the propercy
levied upon {the collateral) would be sold subject to the security
interest. The draft statute attached as Exhibit I implements this
decision and also reorganizes and combines the substance of existing law.

Liowever, there still remain certain policy questions, before we pget
to the issue of third-party rigiats to notice and hearing before levy,
Assuming no change in the policy outlined in the previous paragraplh,
what amount aust the judgment creditor pay the secured party 1f he
elects to pay off the entire security interest? That is, nust the
judgment creditor nay the same amount the debtor would be required to
pay to cancel tihe agreement (including, for example, prepayment penal-
ties), or may he pay some lesser amount (for example, the outstanding

balance of the principal)?



Ve suspect that in the overwhelming majority of cases the security
agreement will contain an acceleration clause. nowever, where accelera-
tion is not provided or not permitted, the Comiission has decided to
provide for sale subject to the security interest. This raises certain
problems between the purchaser and the secured party. Should the secured
party be required to file a notice before sale so that prospective
purchasers will know that the propertvy is to be scold subject to a securicy
interest? Or should it be the purchaser's responsibility to find out
the state of the title to the pronerty where the secured party's interest
is already a matter of public recor<? Should a secured party who has
aot filed (either where he could have done so independent of any proceedinps
between the debtor and the creditor or where, supposing we provide that
the secured party must file with the levying officer before sale 1n
order to presarve his rights in the ecollateral as against the purchaser,
the secured party has failed to file notice before the sale) have an
action against the judgment creditor and/or the judgient debtor if he
loses his rights in his collateral?

So far as concerns third persons generally, under Section 6859, 1f a
third-party clain 1s not made, the purchaser at the sale acquires no
more than the debtor’s interest in the property. If the debtor has no
interest, the third person can bring a separate actlon for conversion or
replevin. It would be possible to put a greater oblisation on third
persons to com¢ forward and reveal their interests. For example, the
third-party claim procedure could be made exclusive and the purchaser's
rights superior to those of the third person, leaving the third person
to an action acainst the creditor or debtor. ‘fould this be desirable?
(It may run afoul of the due process clause; see the discussion infra.)

Existing law does not deal with joint ownership. Section 649
speaks in all or nothing terns. FPerhaps when a single item such as a
car 1s jointly owned by the judguent debtor and some third person, the
purchaser at the executlon sale becomes a joint owner with the third
person, If this joint ownership cannot be worked out privately, presum-

ably the owners would have to resort to partition by sale.



Sections 689 and 0689b deal only with personal nroperty. WWhere real
property is involved, the third person must either move to enjein the
sale or bring anm action to quiet title after sale. The lack of a more
summary procedure has been criticized in correspondence to the Com:is-
sion staff on the grounds that the third person's property is tied up
for potentially lengtny periods. uo you wish to bring real property
within the scope of the sumwary third-party claims procedure? On the
other hand, tiie summary procedures for determining title to personal
property have been criticized for being too informal. (See Curtis, A
Legal Headache, J S.5.J. 167 (1934).)

OUE PROCESS AND THIRD-PARTY RIGHTS

At Past Commission meetines, the question has been raised whether a
third person has a right to notice and a2 hearing before property in
which he has an interest is levied upon. A deternination of thils guestion
is necessary before a third-party claims procedure can be finally recom-
nended., The following pages contain an analysis of the problems in-
volved. Throughout this discussion it should be remembered that there
are three interrelated questions at play: (1)} Whether existing California

procedures are unconstitutional under the Sniadach and Randone line of

decisions; (2) wvhether exisiting procedures are fair and reasonable, i1if
they are contituticnal; and (3) who is liable and under what conditions

for a levy on a taird person's property,

Common Law

Under the common law, the levying officer was liable to the third
person for conversion or replevin and was not protected by the fact that
he was operating on the authorlty of a writ in the favor of the creditor
and against the debtor. If the officer released the property to the
third person, he would be liable to the creditor if it turned out that
he was in error. In Californla, Section 689 was enacted originally to

protect.the levying officer’s from these conflicting liabilities.



Solving the levying officer's liability problens obviously Joes not
suarantee the fairness or constitutionality of the procedure as it has
developed tarough the years, particularly in view of the courts’ greater
sensitivity to due process claims in creditor's remedies after Sniadach
and Fandone. % review of these decision will aid in determining their

appiicability to the third party situation,

U.5. Supreme Court Decisions
In Sniadach v, Family Finance Corp., 395 U.S5, 337 (1969), the

United Ltates Supreme Court held unconstituticonal the prejudgient garnish-
ment of wages without notice and an opportunity for a hearing prior to

the taking, T=re unconstitutional taking in Sniadach was the Jdeprivation
of the ‘enjoyment of the earned wages™ which the court referred to as a
specialized form of property.” Justice liarlan's concurring opinion

spoke of the need for notice and hearing 'vhich are aimed at establish-
ing the wvalidity, or at least the probable walldity, of the underlying
claim against the alleged debtor before he can be deprived of his prop-
erty or its unrestricted use.”

In Fuentes v. Shevin, 407 U.S, 67 (1272), the court held Florida's

and Pennsylvania'’s ex parte prejudguent replevin procedures unconstitu-
tional. The court made clear that the force of Snladach was not to be
restricted to wages, despite the contrary indications in Snladach itself.
The property interest found to be entitled to the protection of the
Fourteenth \mendment was the possession and use of the household goods
even though the debtors lacked full ticle to the poods and their claim
to continued possession was In dispute. The court stated that it is
now well settled that a temporary, nonfinal deprivation of property is
nonetheless a 'deprivation' in the terms of the Fourteenth Aumendment.’
The court also held that the opportunity for a later hearing and damage
award could not "undo the fact that th- arcicrary td.ing that was subject to
the right of procedural due process has already occurred.” In its
statement of the holding, the court said tnat the procedures were
unconstitutional because they 'work a deprivation of property without

due process of law insofar as they deny the right to a prior opportunity
to be heard before chattels are taken from their possessor.'” (Emphasis
added.)}
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Suspicions about the force of Fuentes {decided by a 4-3 wvote, witn
Justices Powell and ¥ehnquist not participating} seemed to be confirmed
Louisiana sequestration (replevin) procedure permitting prejudgnent
selzure of the property on the ex parte application of the seller. The
court emphasized the fact that both the buyer and the seller had an
interest in the property and that the property interests of both parties
should be considered when deciding on the validity of the challenged
procedure. The court found that the seller would be most likely to
protect the value of the property. It also noted that a judicial offi-
cer deterunined whether the ex parte writ should issue and that the
debtor had an immediate opportunity to seek the dissolution of the writ
whereupon the creditor would have to prove the grounds for issuance,
The debtor could alsoc file a bond to release the property. The court
rejected the notion that the debtor was entitled to the use and posses-
sion of the property until all issues in the case were judicially re-~
solved at a full adversary hearing. Furthermore, the court noted that the
creditor had to file a bond to cover any damage or cest incurred by the
debtor because of the taking. The court found that the nature of the
issues at stake and the probability of being able to use documentary
evidence minimized the risk cof abuse., Finally, the court said that it
was unconvinced that the impact on the debtor of the deprivation over-
rode the interest of the creditor in protecting the wvalue of the prop-
erty and that even assuming a “'real impact’ the basic source of the
debtor's income remained unimpaired. :litchell sald that 3niadach and
Fuentes ''merely stand for the proposition that a hearing must be had
before one is finally deprived of his property and do not deal at all
with the need for a preterminacion hearing where a full and immediate
post-teruination hearinpg 1s provided. The usual rule has been '[w]here
only property rights are involved, mere postponement of the judiclal
enquiry 1s not a denial of due process, if the opportunity given for
ultimate judicial determination of lilability is adequate.'" (Quoting
from Phillips v. Comuissioner, 283 U.S. 589 (1931).)




The court seemed to retreat from Mitchell and take several steps
back toward Sniadach and Fuentes in North Georgia Finishing, Inc.
v, Di-Chem, Inc., U.s. (1975), which declared unconstitutional

the prejudgment garnishwment (attachment) of a corporation's bank account
based on the affidavit of the creditor. This Georgia procedure, like
the procedure in Hitchell, required the filing of a bond to protect the
debtor from loss or damane and permitted the debtor to obtain the re-
lease of the property by filing a bond. ‘owever, the court disapproved
the procedure because the writ was issuable by a court clerk (not a
judge) on conclusory allepgations of the plaintiff without the opportu-~
nity for an ‘'early hearing.’' The court did not say that a hearing had
to be held before the writ was issuved; it merely noted that a major
defect was the lack of the opportunity for an early hearing. However,
the court did make clear that, for the purposes of the Due Process
Clause, it was not going to distinguilsh between types of property--in
particular the wages In Sniadach, household goods in Fuentes, and a

corporation bank account in Horth Georpla Finishing--since the "proba-

bility of irreparable injury in the latter case is sufficlently great so
that some procedures are necessary to guard agalnst the risk of 1nitial

error.” (Emphasis added.) (See also Justice Powell's concurring opiﬁ-

ion, stating that the "most compelling deficiency in the Georpia proce-

dure 1s its fallure to provide a prompt and adequate postgarnishment

hearing. ')

California Decisions

The California decisions also exhibit interesting variations on
this same theme. In Randone v. Appellate Department, 5 Cal,3d 536, 488
P.2d 13, 96 Cal. Rptr. 709 (1971), the {alifornia Supreme Court declared

unconstitutional the basic prejudg.uent attachment procedure since it did
not provide for notice and an opportunity for a hearing before property
is attached, did not strictly limit summary procedures to extracrdinary

circumstances, and did not adequately exempt necessities from attach-



ment, Decided between Sniadach and Fuentes, the California decision
seems to set a stricter due process standard than ildtchell and Yorth
Georgia Finishing. Randone and Slair v. Pitchess, 5 Cal.3d 258, 486
P.2d 1242, 96 Cal.iptr, 42 (1971), decided a month earlier, anticipated

Fuentes by reading Sniadach broadly to apply to the loss of use of the
debtor's property. In the normnal case, absent extraordinary circum-
stances, the creditor's interest in preserving a fund for the eventual
collection of his judgment was found not to be sufficient to uphold the
eX parte procedure, Fowever, in footnote 20 the court indicated some
willingness to balance the interests of the parties on a case by case
basis: "We recognize, of course, that bank deposits, by thelr very
nature, are highly mobile and thus that a general risk may arise that
such assets will be removed to avoid future execution. Ye do not be-
lieve, however, that the mere potential mobility of an asset suffices,
in itself, to justify depriving all owners of the use of such property
on & general basis., Instead, in balancing the competing interests of
all parties, we believe a wore particularized showing of an actual

danger of absconding or concealing in the individual case must be re-

quired.”" Tais, of course, would still require an ex parte hearing
before levy. It is not clear what Randone means by a "significant
interest"” since it focuses on the potential duration of the prejudgment
taking (three years): the decisfion does not discuss the constitutlonal
effect of the defendant's opportunity to quash the writ in this con~

nection as does the U.S, Supreme Court in ifitchell and dorth Georgia

Finishing, The California court did invalidate the postattachment
exemption procedure which placed the burden on the debtor to seek exemp-
tion of "necessities’ (even though the Randone's bank account would not
have been exempt).

In Adams v. Yepartment of ilotor Vehicles, 1! Cal.3d 146, 320
P.2d 961, 113 Cal. Hptr. 145 (1974), the court invaildated the sale

provisions of the garageman's lien law, but upheld the possessory lien
itself on the grounds that the garageman had added his labor or materials
to the car and therefore had an interest in it. "To strike down the

garageman's possessory lien would be to alter the status quo in favor of

-



an opposing claimant; the garageman would be deprived of his possessory

interest precisely as were the debtors in Shevin [Fuentes] and Blair."

In footnote 15, tane court noted: "Implicit in Shevin and 3lair is the

pelicy of hounoring that possessory right actually vested in possession,

at least until conflicting claims of possession have been judicially re-

solved, That policy is consistent with the general poliey of the law.”
In impfield v, Superior Court, 33 Cal. App.3d 105, 103 Cal. Rptr.

375 (1973), the court of appeal upheld the lis pendens statate {Code
Civ, Proc. : 409 et seq,} against the argurent that it deprived the
property owner of a significant property interest without due process.

In rejecting this challenge, the court stated:

The notice of lis pendens does not deprive petitioners of "neces-
sities of 1ife” or any significant property interest. They may
still use the property and enjoy the profits from it. [Citing
Randone at 544, fn. 4.] Concededly, the marketability of the prop-
erty may be impaired to some degree, but the countervailing inter-
est of the state 1n an ordetly recording and notice system for
transactions in real property makes imperative notice to buyers of
property of the pending cause of action concerning that property.

In Raigoza v. Sperl, 34 Cal. App.3d 560, 110 Cal. Wptr. 296 (1973),

the court of appeal upheld the procedure for the postjudgment parnish-
nent of wages against the claim that notice and hearinz on the amount of

the exemption was required before levy. The court continued:

To characterize levies of executlon as a "taking"” is non-
productive. Uithout doubt, a levy of execution involves a 'taking"
in the sense that the debtor is deprived of an interest in something
of value against his will. The focus, however, must be on the
"process' and here the question is simple: Is it comsistent with
due process to require the judgaent debtor to apply for and prove
the right to an exemption after seizure, rather than to insist that
the creditor prove in a pre-~seizure hearing that arguably exempt
property is subject to levy?

The court concluded that the former procedure is consistent with due
ptocess since wage exemptions are a matter of 'legislative choice"

rather than constitutionally protected rights such as freedom of speech

-1



and "[i]t is eminently reasomable to place the burden of applying for
and proving that wages are exempt on the debtor, who knows best what is
"necessary for the use’ of his family. ., . . Surely lie is in a better
position to prove his need for the garnished wages, than the creditor 1s
to disprove it." It should be noted, however, that tais loglc would not
apply toc exemptions which by statute are automatically exempt; apparent-
ly the court believes that it 1s for the Legislature to determine which
exemptions are automatic and which must claimed. The California Supreme
Court denied a hearing in Raigoza (Dec. 5, 1973).

Similarly, in Phillips v. Bartholomie, 46 Cal. App.3d 346, Cal.

Eptr. _ {1975), the court of appeal rejected the contention that tae
judgment debtor was entitled to a hearing to determine whether the
debtor's checking account was exempt before it was levied upon. In this
case the wmoney was derived from Social Security, AFDC, county welfare,
and veteran's benefits--all of which are not subject to execution. The
court followed Raipoza by holding that 1t is reasonable to require the
debtor to clain the exemptions.

Finally, in In re ilarriage of Crookshanks, 4l Cal. App.3d 475, .16

Cal. Rptr, 10 (1974), the court of appeal answered a constitutional
challenge to the issuance of a writ of execution to enforce court-

ordered child support by stating broadly that the

Sniadach-Randone rationale is inapplicable to a California writ of
execution.

Sniadach and Randone, relying upon the proposition that no
person may be deprived of a substantial property right, including
the right of immediate possession, without due process of law,
require notice to the debtor and a hearing as a prerequisite to the
issuance of a writ of attachment or garnishment except in speclal
circuustances. The hearing must prima facie establish an obliga-
tion and 1its nonpayment., In the situation of a writ of execution,

~-11-



the judguent upon which it is issued establishes the obligation of
the debtor. The judguent itself was rendered in a proceeding in
whilch the debtor had an opportunity to be heard. In the situation
of a writ of execution, tihe debtor is afforded ample legal protec-
tion on the issue of payment since Code of Civil Precedure Section
675 gives him the rigiht to insist upon a satisfaction of judgment
being filed and recorded on the register of actions as he makes his
payment. . . . No writ of execution can issue on a satisfied judg~
ment.

Anpellant seeks to aveoid the inevitable consequences of the
California statutory scheme by arguing that in some circumstances
equitable considerations way prevent the enforcement of a wvalid
unpaid judgwent, The argument fails since the Sniadach~Randone
rule requires only a prima facie and not cenclusive showlng as a
prerequisite to the issuance of a writ. ‘"hile equitable considera-
tions may be pertinent in a wotion to guash a writ of executiom,
the possibility that they may exist does not detract from the
requisite prima facie case.

Due Process Rights of Third Persons

The decisions just reviewed bear only obliquely on the question
whether the existing California levy procedures and third-party claim
procedure are constitutional. ™“e have found no decisions that discuss
the constitutionality of such procedures in the light of Sniadach and
Randone. The most obvious distinguishing feature of .wost of the leading
cases just discussed is that they involved prejudgrent remedies against
a defendant--we are primarily concerned with postjudgment procedures to
protect the interests of third persons. If the plaintiff in these
prejudgment cases shows the probable validity of his claim against the
defendant before levy, he goes a long way toward satisfying the constitu-
tional requirements. But probable validity of the claim is of no con~
cern after judgment and is never of concern so far as third persons are
concerned. In the case of third persons, the issue 1s the respective
interests of the debtor and third person in the property sought to be
levied upon. < course, this same issue exists prior to judgment, but
none of the cases reviewed supra considered it, probably because 1t was
aeclipsed by the probable validity issue, In any event, it is elementary
that the creditor cannot apply the propercty of the third person to the
satisfaction of the debtor's obligation.

-12-



Considered in terms of some sweeping statements in Fuentes and
Randone, it would appear that the levy and third-party claim procedures
are unconstitutional since property is taken without prior notice and an
opportunity for a hearinp. However, there are broad statements in

Hitchell, -ailgoza, and ..arriage of Crookshanks that support the present

scheme contemplating postlevy determination of interests in property
levied upoa.

The problem becomes more comnlex as we attempt to apply the con-
stitutional principles to the various factual situations that may arise
where a judgnment creditor seeks to enforce his money judg:ent by a writ
of execution. Tangible personal property sought to be levied upon may
be in the possession of the creditor or the levying officer, the debtor,
a third person having no interest thereln, or & third person claiming an
interest. {Intangible personal property is by 1ts very nature not so
mobile since the statutes assign a situs for the purpose of levy). The
location of the property is a useful starting point since we may rely on
the hoary presumption that possession of personal property by a debtor
indicates ownership. (See 1illey v. Scanmnell, 12 Cal, 73 (1859); Adams

¥. Department of Hotor Vehicles, supra: and the adage “possession is

nine~tentiis of the law' or ‘“possession is a good title where nc better title
appears.') Relying on  tids presumption, it would be permissible to
levy on property in the hands of the debtor without any prior hearing on
its ownership. Where property 1s in the hands of the creditor, he
should be in a position to know the nature of its title. ‘'here property
is in the hands of a third person, under our levy procedures, the third
person does not have to relinquish possession of the property if he
claims an interest in it. Intangibles levied upon by notlce to the
obligor present no problem where the third person owes money only to the
debtor since he can protect his interests when served with notice.

This simple scheme is complicated by several things: First, owner-
ship of property way be mixed so that property in the possession of the

debtor is owned in part by someone else, property in the possession of
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tite third person may beloag only partly to the debtor, and, worst of all, property
belonging jointly to tha debtor_ and the third person =ay be in the fosséssion of
“fourtir person” {e.p., a joiat wafe deposit Lox). Si;ilar problems also

arise where an obligor owes wmoney both to the debtor and amother third

person (e.g., joint bank account). Second, property owned entirely by

one person may be in the possession of another (e.g., goods on consign-

went)}, Third, recording systers {e.g., security interests), registra-

tion of ownership (ELE;L motor vehicles), and obvious labels of owner-

ship affixed to items of property (e.g., leased office equipment) raise

the problewm of actual or presumed knowledge on the part of the judg.ent

creditor of the third person's interest. Fourth, existing law permits

levy 1in situations where, desplte possession or recorded title indicat-

ing othervise, the debtor's interest in the property is asserted by the

creditor. Similar problems occur with regard to fraudulent transfers

and transfers of property subject to an attachment or judg.uent lien,.

The creditor is interested in satisfying his judgment without
further delay. Hence, he seeks to levy on property which he believes is
the debtor’s or in which the debtor has an interest as quickly as pos-
sible, Frequently, where a creditor has some doubt as to the nature of
the title t¢ the property, he prefers to levy first and ask questions
later even though this may leave him open to an action for wrongful
execution. (There 18 a resort to an undertaking uader current law only
where a bank account or safe deposit box not wholly in the name of the
judguent debtor is levied uponi this differs from attachment where there
is always an undertaking to which elther the defendant or a third person
may resort for wrongful attachment damages.) 'lost creditors probably
prefer to let third partles raise questions of title after levy rather
than determine title before levy. It is also true 1n this situation, as
in the exemption procedure upheld in Raigoza and Phillips, that the
facts are known best by the debtor and third person. (onsequently, the
creditor would prefer to rely on the presumptlon that possession indicates

title where the property is in the hands of the debtor.
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The third person is interested in protecting his rights in any
propercty that the creditor might seek to apply to the satisfaction of
his judguent against the debtor. Of course, 1f property is scld, the
third person does not loge his Interest, but he would still prefer to
avold the trouble of later proving his title and risking the loss or
deterioration of the property. The third person would probably prefer
that the creditor be forced to act more carefully in levying property in
order to avoid situations where the third person has to make a claim.
Hence, the third person would prefer that the creditor have the burden
of showlng at a prelevy hearing that the property belongs to the debtor
or at least that there is a probabilicy that the property is the debt-
or's. The third person's interest in a prelevy determination of title
{or at least notice and a right to a prompt hearing} is more constitu~
tionally significant where he depends upon its use by the debtor or his
own use for his income and where the levy interferes with the third
person’'s use or possession.

The debtor 1s interested in having the judgment satisfied with as
little burden, expense, and disruption as possible and with the most
efficient application of his property. The debtor will want to have an
opportunity to show that property is hls where it is claimed by the
third person. But the debtor will also want to avoid the costs Involved
in a procedure requiring a prelevy hearlng to deternine title. Where
the property is jointly owned or where the debtor's property is subject
to a security interest, the debtor has an interest in seelng that his
interest in the property 1is applied to the satisfaction of the judg.ient,
even 1f this puts a burden on the joint owner or secured party.

The preceding discussion indicates three major alternatives:

1. Continue existing procedure. Tinis alternative assunes that, all

things considered, existing levy and third party claims procedures are
constitutional, fair, and practical. It permits the creditor to levy
on property he can find, despite indications that it belongs to a third

person and in tle extreme case where the crediter 1s claiming by his
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levy that the property is the debtor’'s desplte the fact that 1t is
registered in the name of another person and in his possession or under
his control, This alternative relies on the assu ption that wost cred-
itors will avoid levying on property where there is substantial doubt
that it is the debtor's or that the debtor has some interest in it,
Reliance is placed on liablility for wrongful execution to inhibit
lmproper levies and on the sumiary procedure available to third parties
to prove their interest in property levied upon. Thals approach finds

support in nLiltchell, ‘lorth Georgia Finishing, Raigoza, Phlllips, and

Zmpfield. The restraint of the creditor’'s liablility for a wrongful
levy could be increased by requiring an undertaking in every case as a
condition to issuance of a writ to cover liability to any person whose
property 1s wrongfully levied upon. If the creditor has doubts about
the property and cannot get a satisfactory answer from the debtor or the
third person, he tiay proceed by way of an exanmination of the third
person and the debtor or, where the third person clalms an interest
adverse to the debtor, by a creditor's suit. Vhere property is jointly
owned, it 1s assumed that the debtor's interest in seeing that his
property goes toward tine satisfaction of the judgient and the creditor's
interest in collecting the debtor's property interest ocutweigh the third
person's interest in avoiding the inconvenience of a levy on the prop-
erty or of having to make a claim. Neither the levy or the sale de-
prives the third person of his interest. In most cases levy does not
deprive the third person of use since if the property is in the debtor's
possession the third person is not using it, if it 1s 1in the third
person's possession he can retain possession, and if it is a bank ac-
count or safe deposit box or other property in the possession or under
control of some “fourth person” the creditor gives an undertaking to
compensate the third person for damages caused by the taking. In any
event the third person has an early opportunity to seek a hearing or to

releage the property from levy by giving a2 bond.



2. Prelevy hearing in every case. This alternative assumes that

any levy is a taking within the purview of the due process clause and
that the constitution requires a prelevy hearinpg to .ake at least a
preliminary determination of title. A hearing held on notice in every
case would be burdensome and impractical; am ex parte hearing should
suffice in most cases. This alternative is supported by some geaneral

statements in Fuentes and Randone. Of course, if only an ex parte

hearing is held, the third person’s property could still be levied upon
where the creditor does not have sufficient information or is unscrupu~
lous. JWor 1s a noticed hearing a complete protection because the notice
izay not reach the third person, the perscons notified way not appear, and
the persons who way have an interest in property way not be known te the
creditor. A more flexlble approach would be to give the court authority
to decide whether the writ may be issued after an ex parte hearing or
only after a noticed hearing, This alternative could also be supple-
mented by the requirement that the creditor give an undertaking in every
case to cover damages for any wrongful levy that may occur.

3. Prelevy hearing only where reason to helieve third person has

interest or where interest is registered or recorded in third person's

name. This alternative recognizes the impracticality of having a pre-
levy heatring in every case but also antlcipates that there may be a due
process objection to a procedure permitting the creditor to use the
force of the state to levy on property where there is reason to believe
that a third person has an interest in the property. Thus, this alter-
native preserves the traditional presumption that property in the posses-
slon of the debtor is his but makes clear that the presunption 1s easlily
rebutted by a reason to believe otherwilse or regilstered or recorded
ownershlp in another. It would also have the effect of putting the
initial burden on the creditor to show the extent of the debtor's inter-
est in the property. For example, in the case of a joint bank account,

the creditor would have to show at an ex parte or noticed hearing the
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extent of the debtor’s interest. It may be objected that the creditor
will not be able to show at an ex parte hearing the interest of the
debtor in the account or the property in the safe deposit box, leading
to the necessity of a noticed hearing with notice seat to the joint
account holder. Thils in turn would permit the debtor the third person
te transfer the funds before the hearing, The court could be gilven
authority to grant a restraining order to protect the preoperty from
transfer or dissipation in appropriate circu stances, but it should be
noted that this would require an additional ex parte hearing before the
noticed hearinf. An automatic restraining order would, in certain
cases, defeat the purpose of the hearing procedure since the third
person would be prevented from using his property (e.p., a bank account)
just as 1f 1t had been levied upon in the first place. The staff be-
lieves that this alternative becomes needlessly complex if a hearing on
notice is required in every case where there is reason to believe a
third person has an interest. Like the other alternatives, this could
be combined with a provision requiring the creditor to give an under-

taking indemnifying third persons.

Conclusion

The gtaff generally favors the existing procedure with a few
modifications, 1f the Comudssgsion thinks they are necessary, along the
lines of those sugrested in the third alternative just discussed. {(In
addition, related changes should be wade, such as refining the procedure
for levy on deposit accounts so that only a certain amount less than the
entire account could be levied upen.) This procedure would have the
following features:

(1) An ex parte hearing before the court and notice of levy to the
third person {or, if the court so orders, a hearing on notice) would be

required in the following special cases:

13-



(a) Woere the creditor seeks to levy upon property {[including
real property?] that is recorded or registered in the name of a
third person but is claimed by the creditor to be property of the
debtor to some extent.

{b) Yhere the creditor swveks to levy upon property that is no
longer owned by the debtor, but was subject to an attachment lien
(or judgment iien?] prior to being transferred.

(c) Where the creditor seeks to levy upon property that the
creditor believes or has reason to believe is jointly owned by the
debtor and some third person but is in the possession or under the
control of some other third person ( e.s., Lank account, safe de-
posit box).

{2} Where the creditor seeks to levy upon property in the debtor's
possession or under his control that the creditor believes or has reason
to belleve iz jointly owned by the debtor and some third person or is
spbject to a lien or security interest, the creditor must give notice of
the levy to the third person promptly after levy. This affords the
third person the opportunity for an ‘early' hearing, but no hearing is
required because the third person's possession or use of the property is
probably not being disturbed.

{3} In any other situation where the property is in the debtor's
possession or under his control, the creditor would be able to levy on
such property without any prior hearing. This principle 1s based on
the presumption that property in the debtor's possession is his and that
if it is not, the taking is de minimus insofar as the third person is
concernad.

{4) In any other situation where the property is in the possession
or under the control of a third person, the creditor would be able to
levy on such property without any prior hearing. This is based on the

assumption that the third person can look out for his own interests in

such cases. (Thisg fourth principle could be made paramount over exceptions

(a) and (b) under the first principle.)
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The creditor could be required by statute or by the court to give amn
undertaking indemnifying third persons in every case or in any case
where an application to the court is required.

The foregoing discussion is already fairly complex. Hence, we only
note the possibility of redrafring the already complexr and detailed levy
statutes to specifically prescribe the proper procedure to be followed
for obtaining a writ to levy on a given type of property depending on

the nature of its title and by whom it is possessed or controlled.

fespectfully submitted,

Stan &, Ulrich

Legal Counsel
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Hemorandum 75-6%

EXHIEIT 1

[Draft of 3% 706.010-706.450
Third-Party Claims Procedures]

CHAPTER 6, THIRD-PARTY CLAI:S; UWDERTAKINGS

Atlcle 1, General Provisions

§ T06.010, Application of definitions; definitions

706,110, (a) Unless the provision or context otherwise requires,
the definitions provided in this section pgovern the construction of this
chapter.

{b) "Secured party' means a person holding a perfected nonpossessory
security interest under Jivision 9 {commencing with Section 91Cl) of the
- Commercial Code.

(c) "Third person' includes both an unsecured third person and a

secured party.

Comment. Section 706.010 defines certaln terms as they are used in
this chapter, The definition of 'secured party’ as one holding a perfected
security interest reflects the substitution of secured transactions for
the former security devices of conditionmal sales and chattel mortgages
referred to in former Section 689b. See Com. Code §{ 1201(37), 9101 et
seq.

The general term "third person” reflects the use in this article of
the same procedures by both secured and unsecured third persons, Formerly,
unsecured third persons made their claims under dne sectlon {former Sec-
tion 689) and secured parties made their claims under another {former
Section 689b).



/'\

405591

$ 706.020. Liability of levying officer
706.920. The levying officer 1s not liable for damages to the
Judguent creditor or to any third person for any action taken in accord-

ance wich the provisions of this chapter.

Comment. Section 706.020 1s based on the second sentence of the
sixth paragraph of former Section 589 and the third sentence of subdivi-
sion (9) of former Section 689b.

dote. We have preserved this section here in this form as a tempo-
rary measure, We have some doubt whether the provision is necessary
and, if it is, we may suggest that it be generalized so that it applies
throughout this title,

405592

§ 706,030. General provisions relating to undertaking

706.030. The provisions of Article 1 (commencing with Section
489.010) of Chapter 9 of Title 6.5 apply to any undertaking priven or

gought to be glven under this chapter.

Comment. Section 706.030 incorporates by reference the general

provisions relating to undertakings Iin attachment procecdings,

404973

5 706.040. Third-party claims

706,040, Uhere a warrant is lssued by the State of CTalifornia, or
a department or agency thereof, pursuant to Section 1785 of the Unemploy-
ment Insurance Code or Section 6776, 7831, 9001, 101.ii, 18906, 26191,

30341, or 32365 of the Revenue and Taxation Code, for the collection of
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a tax liability owed to the state, a department or agency thereof, the
procedures provided by thils chapter are applicable to third-party claims.
and the proceedings provided may be held by the superior court of the
county, or city and county, in whicn the property levied upon is located.

Comment. Section 776.040 continues the substance of former Section
689d.

405593
Article 2, Third-Party Claims

§ 706,110, riianner of making third-party claims

706,110, A third person may claim an interest in any personal
property levied upon under a writ of execution by serving upon the
levying officer a verified written c¢laim, together with a cepy thereof,
which contains all of the following:'

(a) A description of the interest claimed including a statement of
the facts upon which the interest is based.

(b) A statement of the reasonable value of the interest claimed or,
in the case of a security interest, a statement of the total amount due
to the secured party under the security agreement with interest to date
of tender.

{c) The address of the third person in this state to which notice

may be mailed,



I~

Comment. Section 706.110 is based on part of the first paragraph
of former Section 589 and the first sentence of subdivision (2) of
former Section 689b. Section 706.110 permits any person claiming an

interest in the personal property levied upon to use the procedure

provided by this chapter. Under former Section 689 the claimant had to

show title and right to possession. See Palmquist v. Palmquist, 223
Cal., app.2d 789, 39 Cal, Rptr. 871 (1964){attaching creditor could not

use third party claim procedure)}.

Section 706.110 uses the terminolopgy relating to secured transac-
tions which has replaced terms such as chattel mortgage and conditional
sale. Hence, "seller or mortgagee’ in former Section 689b(2) 1s now
"secured party." See Section 706.0G10; Com. Code 55 1201(37), 9101 et
seq. Subdivision (b) requires the secured party to state in his claim
the total amount due whereas subdivision (2) of former Section 689b
called for a statement of amounts due or to accrue under the contract or
mortgage, Thls change reflects the policy that the secured party should
be able to claim only what is due, not what is to accrue. However, if
the security agreement contalns an acceleration clause which comes into
effect when levy occurs, the entire amount will be due under this section.
See also Section 706.150(b)} and Comuent.

Hote. Under existing law and this redraft the creditor has the
option of either giving an undertaking or a cash deposit to maintain the
levy. 1t has been suggested that the cash deposit is unfair to the
third person since in effect it forces him to sell his interest. TFor
now we have continued this relationship between the parties since the
third person does not have to accept the deposit if he never makes a
claim under this procedure {(unless he receives a demand for a claim
under Article 4) and in any event the third person may release the
property from levy by giving an undertaking under Article 5. It could
be provided that the third person way state in his claim that he will
not accept a cash deposit under Section 706,.140--this would force the
creditor to permit release of the property or to give an undertakiang but
would not permit the forced sale of the third person's interest under
Section 706.140.
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405594

§ 706,120, Demand to judgment creditor for undertaking or deposit

706.120. ({(a) Not later than five days after gservice upon him of
the claim provided in Section 706.110, the levying officer :iail to the
judgment creditor both of the following:

(1) A copy of the third-party clainm.

(2) A demand for either the amount of the value of the interest
claimed plus interest due to the date of tender or an undertaking as
provided in Section 706,170.

(b) The officer may send the demand notwithstanding any defect, in-

formality, or insufficiency of such claim.

Comment . Suﬁdivision (a) of Section 706,120 continues porctions of
the first paragraph of former Sectlon 689 and subdivision (3) of former
Section 6489b., See also Comment to Section 706.110, The alternative of
giving an undertaking or making a deposit found in subdivision {3) of
former Section 689b is continued and expanded to apply to all third-
party claims. The creditor may, of course, deposit money in lieu of an
undertaking pursuant to Section 1054a.

Subdivision (b) continues the substance of the first seutence of
the sixth paragraph of forwer Section 659 and the second sentence of
subdivision (2) of former Section 639b.

405595
§ 706,130, Judgment creditor's undertaking or deposit; release of levy

706,130, (a) Mot later than 10 days after a demand is sent pur-
suant to Sectjon 706,120, the judgment creditor shall deposit the

amount demanded or file an undertaking pursuant to Section 706.170.




{b) If the judgment creditor has not couwplied with subdivision {a)
within 10 days after the levying officer sends the demand under Section
706.120, the levying officer shall release the property unless otherwise
ordered by the court pursuant to Section 706,240,

Compent. Section 706.130 continues the substance of a portion of
the first paragraph of former Section 689 and subdivision (4} Gf foruer
Section 689b, However, Section 706.1:0 increases the time within which
the judgment creditor must either give an undertaking or make a deposit
from five to 10 days.

405596

§ 706,140. Payment to third person

706,140, {(a) Within five days after the levying officer receives
any deposit under Section 706.130, he shall tender or pay it to the
third person. If the deposit is made by check, the levying officer
shall be allowed a reasonable time for the check to clear.

{b) If the tender is accepted, the entire interest of the third
person in the property levied upon for which payment is made shall pass
to the judgment creditor making the payment.

{(c) If the tender is refused, the amount thereof shall be deposited
with the county treasurer, payable to the order of the third person.

Comment. Section 706.i40 is based on subdivisions (5)-(7) of
former Section 589b; however, this section now permits the judgment
creditor to acquire the interest of both an unsecured third person as
well as a secured party, If the third person does not want to sell his
interest in the property to the judgrent creditor, he may give an under-

taking to release the property pursuant to Article 5 (commencing with
Section 706.410)., See Section 706.150,




405597

§ 706,150, Delay of sale untll deposit or undertaking; interest of
third person in property sold

706,150, <{a) If a cthird-party claim is made pursuant to Section
706,110 prior to sale under execution, the property described in the
claim shall not be sold without the written consent of the third person
until a payment or deposit covering the third-party claim 1s nade pur-
suant to subdivision (b) or (¢) of Section 706,140 or the undertaking
provided by Section 706,170 is given. after such paywent or deposit is
made or undertaking 1s given, the officer shall execute the writ in the
manner provided by law unless the third person gives an undertaking to
release the property as provided in Article 5 {comencing with Section
706.410), Property shall be sold free of all liens or claims of the
third person for which a paywent or deposit is made or undertaking is
given,

(b) If no third-party claim is wmade pursuant to Section 706.1.0
prior to sale under execution, the property seld remains subject to the
interest of any third person except as otherwise provided by Article 4
(commencing with Seccion 706,310},

Comment, Subdivieion (a) of Section 706.150 is based on the sev-
enth paragraph of former Section 689 and parts of subdivisions (8) and
{9) of former Section 689b., But see Section 706.240. The last sentence
of gubdivision (a) makes clear that property 1s sold free of all liens

or claims for which a payoent or deposit is made or undertaking is

given. ilowever, where the intereSt of a secured party has not fully




accrued--e.g., where there is no acceleration clause in the security
agreement and, hence, the interest is not paid off completely--his
interest in the collateral will continue. !breover, a third person need
not generally press his claim imrediately 1f he does not choose to,
Subdivieion (b) makes clear that, if no claim is presanted before sale,
the property is sold subject to the third person’s interest unless the
Judgment creditor has resorted to the Artiecle 4 procedure. See Section

706,310 et seq.

405598

§ 706,160. Dbisposition of released property when judg ent debtor cannot
be found

706,160, 'Yhen property is released either because the judpment
creditor falls to nake a deposit or furnish and maintain a sufficient
undertaking or because the third person provides a sufficlent under-
taking pursuant to Article 5 (commencing with Section 706.410) and the
levying officer is unable to find the judg. ent debtor to deliver the
property to him, the levying officer shall notify the judg:ent debtor in
writing at his last known address. If the judgment debtor fails to
demand the property from the levying officer within 10 days thereafter,
the levylng officer shall delfiver the property to the third person.

Comment. Section 706.160 continues the substance of foruer Section
689.5.

405599

§ 706.170. Judpment creditor's undertaking; reliance
on registered ownership

706.170. {(a) Where the judgnent creditor provides an undertaking

in response to the demand made pursuant to Section 706,120, the under-




taking shall be made in favor of the third person in an amount equal to
double the value of the interest claimed by such third person unless the
third person agrees in writing to a lesser amount and shall indemnify
the third person agailnst any leoss, liabili;y, damages, costs, and attor-
ney's fees by reason of such levy or its enforcement.

(b) When the property levied upon is required by law to be regis-
tered or recorded in the name of the owner and it appears that at the
time of the levy the judgnment debtor was the registered or record owner
of such property and the judgment creditor caused the levy to be made
and maintained fn good faith and ia reliance upon such registered or
recorded ownership, there shall be no 1iability on the undertaking to
the third person by the judgment creditor, his sureties, or the levying
officer for the levy ftself.

Comment. Section 706,170 continues and combines the provisions re-
garding undertakings by the creditor under the first and second para-
graphs of former Section 6389 and subdivision (9) of former Section 689b.
It should be noted that, where levy has been made upon a good faith
rellance upon the registered or recorded ownership, there is no liabil-
ity for the levy; but, after the third person makes a proper claim, his
interest must be recognized and a failure to deal properly with such
interest may result in liability to him, Tor provisions relating to
undertakings generally, see Section 706.030., Tne judguent creditor is
not required by this section as he was under former Section 689b () to

claim that the "sales contract or .ortgage is void or invalid” as a

condition of giving the undertaking.
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405600

Article 3. Hearing om Third-Party Claims

§ 706.210. Application for hearing; jurisdiction; stay

706,210. (a) Not later than 15 days after the delivery of the
third-party claim to the levying officer, whether or not an undertaking
is given or a deposit is made pursuant to Section 706,130, either the
judgment creditor or the third person may request a hearing in the court
from which the writ issued to determine the propar disposition of the
property that is the subject of the claim,

(b} The court from which the writ issued has original jurisdiction
and shall set the matter for hearing within 20 days from the filing of
the request, The court may continue the uatter for good cause shown.

Comment. Subdivision (a) of Section 706.210 continues the sub-
stance of the first two sentences of the eighth paragraph of former
Section 689 and the first two sentences of subdivision (10) of former
Section 639b, Subdivision (b} continues the substance of the third and

fifth sentences of the eighth paragraph of former Section 689 and the

second and fourth sentences of subdivision (10} of foruer Section 689b.

405601

§ 706,220, ‘lotice of hearing

?06.22b. ot less than 10 days before the day set for the hearing,
the court clerk shall mail notice of the time and place of the hearing
to the judgment creditor, the levying officer, the judgment debtor, and
the third person. The notice shall state that the purpose of the
thearing is to determine the proper disposition of the property which is

the subject of the third-party claim.
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Comment, Section 706.220 is based on the substance of the fourth
sentence of the eighth paragraph of Section 689, See also the second
sentence of subdivision (10) of former Section %39b. Section 706.220,
however, provides for notice by wail. See Section 702,150 (manner of
service). By requiring notice to be sent to the judgment debtor, this
section avolds the problem of wmisapplication of funds that could occur
under former law. See Rubin v. Barasch, 275 Cal. App.2d 835, 50 Cal.
Rptr. 337 (1969),.

405602

g 706,230, Pleadings; burden of proof; dismissal

706,230, (a) The levying officer sihall file the third-party claim
delivered to him under Sectlon 706.110 with the court, The third-party
claim constitutes the pleading of the third person, subject to the power
of the court to permit an amendment in the Interest of justice. The
claim shall be deemed controverted by the judgment creditor,

(b) Whenever the request for the hearing is made by the third
person, neither the request nor the proceedings pursuant thereto may be
dismissed without the consent of the judgment creditor.

(c) At tihe hearing, the third person has the burden of proof as to
the nature and extent of his interest,

Comment. Subdivision (a) continues the substance of the eleventh
sentence of the eighth paragraph of former Section 689. Subdivision (b)
continues the substance of the sixth sentence of that paragraph, Sub-
division (c) continues the substance of the tenth sentence of that

paragraph. See alsc the second sentence of subdivision (10) of former
Section 689b.
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4035603

§ 706,240, Sale of perishable property:; stay of execution

706,240, (a) Hotwithstanding Section 706.150, the court for good
cauge shown by the judgment creditor, the judgment debtor, or the third
person on ex parte application or if the court so orders, on application
by noticed motion:

(1) May order ths sale of any perishable property held by the
levying officer. The proceeds of such sale shall be deposited with the
court until the proceedings under this article are concluded.

(2) May stay the release of the property or stay any sale under
execution or restrain any transfer or other disposition of the property
involved until these or other proceedings are concluded.

(b) The orders made pursuant to subdivision (a) may be wmodified or
vacated by the court at any time prior to the termination of such pro-
ceedings upon such terms as may be just,

Comment, Section 706.240 continues the substance of the seventh,
elghth, and ninth sentences of the eighth paragraph of former Section

689, See also the second sentence of subdivision {(19) of former Section
689b,

405604

& 706,250, Jury trial

706.250. [Hothing in this article shall be construed to deprive
any person of the right to a jury trial in any case vhere, by the Con-
stitution, such right is given, but a jury trial shall be waived in any

such case in a like manner as in the trial of an action. ]
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Comment. Section 706,250 1is substantively ldentical to the twelfth
sentence of the eighth paragraph of former Section 689. See also the

second sentence of subdivision (10) of former Section 68%9b.

Jote. The staff thinks this section is unnecessary.

405605

§ 700.260. Disposition of property after hearing

706,200, At the concluslon of the hearing, the court shall deter-
mnine the interests of the parties and shall order such disposition of
the property, and the proceeds of any property, as it deems proper. Thae
order is conclusive between the parties to the proceeding.

Comment. Sectlon 706.260 continues the substance of the fourteenth
and fifteenth sentences of the eighth paragraph of former Section 689
and the third sentence of subdivision (10) of former Section 689b. Of
course, the proper disposition depends on the interests determined at
the hearing. For example, 1f the third person is found to be the sole
owner he would be entitled to possession; if the third person has a
lien, he would normally be entitled to a2 share of the proceeds of sale.

405412

§ 706,270, Tindiogs

706,270, ¥o findings are reguired in any proceedings under thig

article.

Comment. Section 706.270 continues the rule under the thirteenth
sentence of the eighth paragraph of former Section 689. See also the

second sentence of subdivision (10) of former Section 649,
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405413

§ 706,230, Appeal

706,280, An appeal may be taken from any judgment determining the
interests of the parties under Section 706.260 in the manner provided
for appeals from the court in which the proceeding is had.

Comment., Section 706.280 continues the rule under the seventeenth

sentence of the eighth paragraph of former Section 689,

405414

3 706,290, Relevy; additional writs

706,290, If property haa been released pursuant to Sectlon 706.130
and the final judgment is in favor of the judgment creditor, the levying
officer upon receipt of instructions from the judgment creditor shall
levy again upon the property if the writ under which the original levy
was made 1s still in his hands; or, if the writ has been returned,
another writ may be issued on which the levyiny officer may levy upon
the property.

Comment. Section 706.290 continues the substance of the sixteenth

sentence of the eighth paragraph of former Section 639 and the fifth

sentence of subdivision {10) of former Section 639b.

405415
Article 4, Judzment Creditor’'s Demand
for Third-Party Claim

3 706,310, Judgment creditor's demand for third-party claim

706,310, (a}‘Upon receipt of the judgment creditor's written
request, the levying officer shall serve on any third person a written

demand that the third person make a claim as provided in Section 706,110,
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{b) If the third person does not serve a third-rarty claim within
30 days after the service of the demand, the third person shall be
deemed to have waived any interest he may have in the property levied

upon,

Comment. Section 706,310 is based on a procedurs provided under
subdivision (8) of former Section 689b by which a judgment creditor may
demand that a tnird person file his claim or waive any interest in the
property levied upon. It should be noted that this is a complete waiver
of any interest. The third person must claim his interest in the prop~
erty even though it is contingent or, in the case of a security in-
terest, there are no amounts currently due. Subdivision (a) clarifies
prior iaw by providing that the levying officer serves the demand for a
third-party claim pursuant to the judgment creditor's request; under

former law, it was unclear how the procedure was instipated.
405416

§ 706,320, Service of demand for claim

706,320, The demand for a third-party claim shall be personally
served in the manner provided for the service of summons and complaint
by Article 3 (commencing with Sectlon 415.10) of Chapter 4 of Title 5,
[The demand may be served by the levying officer or for him by any other
levying officer whose office is closer to the place of service. The
fees and milease of the latter shall be paid out of the prepaid fees in
the posseasion of the levying officer.]

Comment., Section 706.320 makes clear that the demand for a third-
party claim myst be served in the same manner 2s a summons and complaint.

{The second and third sentences of this section continue the substance

of the second sentence of subdivision (38) of former Section 659b.]
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Article 5., Third-Party Undertaking

to Release Property

y 706.410. Third-party undertaking tc obtain release of property

706,410, Where personal property has been levied upon under a writ
issued on 2 judgment for the payment of money, any third person may give
an undertaking, as provided in Section 706,420, to obtain the release of
the personal property described in the undertaking from the lien and

levy of execution.

Comment, Section 706,410 continues the substance of former Sectiom
710b. Although Section 706.410 does not specifically require that the
third person be a claimant to the property, such is the practical result
since, 1f it is determined that the judgment debtor has any interest in
the property levied upon, the third person and his suretiea will be
liable to the judgment creditor for the valune of such interest. See
Section 706.420.

4054148
§ 706.429. Contents of undertaking

706.420, (a) The undertaking given pursuant to Section 706.410
shall be in an amount equal to the lesser of the following:

{1) Double the value of the property levied upon.

(2) Double the amount for which the execution was levied.

(3) The amount agreed to in writing by the judgment creditor,

{(b) The undertaking shall provide that, if the judgment debtor is
finally adjudged to have had an interest in the property levied upon,
the third person shall pay in satisfaction of the judgment on which
execution was lssued a sum equal to the value of the judgment debtor’s

interest.



Comment. Section 706.420 1s based on former Section 710c.

435419

§ 706.430. Filing of undertaking

706.430. The third person shall file the undertaking given pur-
suant to Section 706.410 in the action and with the court from which the
writ under which levy was made was 1ssued. The third perscn shall serve
notice of the Eiling of the undertaking on the judgment creditor and the
levying officer,.

Comment. Section 706.430 continues the substance of former Sectionm
711.

Note, Should the judgment debtor recelve notice of the under-
taking?

405422

§ 706,440, Lelease by levving officer

706.440., Unless otherwise ordered by the court in which the under-
taking given pursuant to Sectlon 706.410 13 filed, 10 days after receipt
of the notice of the filing of the undertaking the levying officer shall
releage the personal property described in the undertaking from the lien
and levy of execution in the manner provided by Section 488,561,

Comment. Section 706,440 is based on a portion of the seventh

paragraph of former Section 689,

~17-
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Memorw ndut 75=£3
FURITIT XX
{tode oiv, Proc. §§ 689-689d)

Qﬁ? [Ihmi pariy claim: Undum;: Exmﬂm 1o sureties Hesring: Court orden:
Procedsre: Agpesl.] If tangibie o1 *tangibie poreonal property Jevied on, whether or not it be

_in the sciual possesyion of the levying officer, i claimed by « third person &8 his property by

£ written claim: verified by his cath or st of his agent, setting out the reasonable vaiue
thereod, his titie and right 1o the possession thersof and delivered, together with & copy
theraod, to the oficer making the leve, such officer must release the property and the levy
unless the plaintiff, or the person in whowe favor the writ runs, within fSve days afier written
demund by such oficer, made by ra,a;iﬁtewd or cectified mail within five days after being

' served with mich verified chaim, gives such officer an undertaking execated by at least two

d.

i

good and sufficient suretics, in & sum sqgual to double the value of the property levied upon.
Such urdertaking shaji be made in favor of and shail indemnify such third person against
foss, liability, damages, cost: and connsel fees, by reason of such levy or such selzing, taking,

“eollecting, witkholding, or sale of such property by such officer; provided, however, that
. where the property levied upan i requirad by law to be registered of recorded in the name of

the owner and it appears that at the time of the levy the defondant or judgment debtor was

" the registered or record owner of such property and the plaintiff, or the person in whose favor

the writ runs, caused the levy (o be made and maintained in good faith, and in reliance vpon
such registered or record ownership, there shall be no liability thereunder to the third person
by the plaintiff, or the person in whose favor the writ runs, or his sureties, or the levying
officer. - :

. Exceptions to the sufficiency of the sureties and their justification may be had and taken in
the same mannet gs upon an Undertaking on attachment. If they, or others in their place, fail
to justify at the time and place appointed, such officer must release the property and the levy;
provided, however, that if no exception is taken within five days after notice of receipt of the
undertaking, the third person shall be deemed to heve waived any and all objections to the
sufficiency of the sureties.

If objection be made to such undertaking, by such third person, on the ground that the
amount thersof is not sufficieny, or if for any reason it becomes necessary to ascertain the
value of the property involved, the property iavolved may be appraised by one or mare
disinterested persons, appointed for that purpose by the court in which the action is pending
or from whick the ‘writ issusd, ot by & judge thereof, or the court or judge may dirsct a
hearing to determine she value of such property.

I, upon such sppraisal or hearing, the court or judge finds that the undertaking given is
oot sufficient an order shall be made flxing the amount of such undertaking, and within five
dmﬂnnlﬂcr an undertaking in the amount 50 fixed niay be given in the same form and

manner snd with the same effect as the original.

'!‘he officer malking the levy may demand and exact the underiaking hercm provided for
notwithttl.ndiq any defect, informality or insufficiency of the verified claim delivered to him.
Such officer shall not be liable jor demages (o any such third person for the levy upon, or the
cn!lecﬁm. taking, keeping or sale of such property if no claim is delivered as herein provided,

nov, in apy event, shall such officer be lisble for the fevy upon, or the holding, release or

gther dispogition of such property in accordance with the provisions of this section,
X sach undartaking be given, the levy sball continue and such officer shall retain any

‘ m . his possansion for the purpases of the fevy under the writ; provided, however, that

¥ . vadertaking be given under the provisions of Section 7i0b of this code, auch property

. aad the Jevy shell be released.

Whenever s verified third party cinim is delivered o the officer as herein prov:ded upon
lowy of exeoution or attachment (whether any uaderiaking hereinabove mentioned be given or
aot); the plaintiff, or the person in whose favor the writ runs, the third party claimant, or any
deic or pws joint third party clairnunts, shall be entitled 1o a heasing in the court in which
m is pesding or frore which the wrii issued for the purpose of determining title to the

m in question. Such hearing smust be granied by the ssid court upon petition therefor;
witich must be fllad withic 15 deys after the delivery of the third party claim to the officer.

Such bearing must be had within 20 days from the ffing of such petition, unless continued as
hevein provided. Ten days' notice of such hearing must be given to the officer, to the plaintiff

or the person in whose favor the writ tuns, and to the third party claimant, or their aomeys,
which notice must specify that the hearing is for the purpose of determining title to the

_property i question: provided, that no such notice néed to be given to the party filing the

WI--—
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rref vhe seid M e perad b pood cavse
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the «m!c of auy perishable
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ratition. The et may continge *he
must e shows car s Blh Culam
the thitd party claiman, or by Rty O
petition aor proveedhings posnnaa ;
the persan i whose fevos L E“he ay
proparty keid by steb officey avd O t:“ T iy I
iy, by order, siav croouiion sg'c o forpid Ster 07 Dihes dispoation of the property
involved, until the procesdings " ithe dearmonation of cock tHig can e commenced and
prosecute:] to fecmmingiion, wmd Tav magnee, B o8 condit ich order, sueh bond as the
oot oy deerm wooessasy, Such erdees sy tosnadbfed of veoet ol By the jud g aﬁEH!E ;hé
B, or by the court in which the oo 1% ponding, 43 any R e
. of such ;:rmwdmg% WEOY :;,tk torins a tme R opnst. A ihie Beariag hed fo t_he purpose uf
determining title, the rhird i ant wh;?f have 'i“e hapden of the proof, The third party
claisn delvercd 10 35 - Fipd by bim wish i0e ool and sball constitule she
pleading of such third perty elwmeni, &ub a8t ﬁia power of the ot &0 permit en
gmendtaent in the intaast of § a1 Al be desmel controverted by the plaintf or
other parson in whese favor the zod runs. Mothing herein contmined ghell be cansirued to
e:iqru"we anybody of the right o oa wry triel oo any cese where, by the Constitution, such right
i¥ given, but & jury il shel! ‘*5:: wriced in sy cuch cass in filke manner &1 in the trisd of an
. action. No findings shall be reguired in einy proccedings under this section. At the conclusion
. of the hearing the court shall give judgment determining the title 1o the property in queation,
which shall be conclusive as to the right of the plaintiff, or other person. in whose favor the
writ runs, to have said property lzvied upon, takem, or held, by the officer and to subjoct said
property to payment or other satisfaction of his judgment. In such judgment the court may
make all propar orders for the disposition of such property or the proceeds thereof, If the.
property or Jevy shall have beer: released by the officer for want of an undertaking, and final
. judgment shall go for the plaintifl or other persen in whose favor the writ rups, the officer
| shall retske or levy upon the propersy on such wrii if the writ is still in his hands, or if the
writ shall have been refurned, aaother writ may be issued on which the officer may t;ko or
otherwise fevy upon suck property. An appeat lies from any judgment detumzmng title undgr
this section, such appeai to be taken in the manner provided for appesls from the cpurt in

kearine hes

R

"~ which such proceedins is Had. {1672 1891 ch 32 § £; 1907 oK 360 § 4, 1925 ch 466 § 1 1929
ch 341 § I; 1933 ch T4 § 135; 193¢ ch 722 § 15; 1977 ch 577§ ; 193] ch rramzm 1957'

ch 422 § 1; 1961 ch 322 § ! ]&fmzdmrmgmmg‘ﬁ o F NI NN

SO EUGE E"Ln’iﬁg is iﬂﬁi h?

b

Cost § 36 Dec! R 8§23, 35 Exec §8 £57, 161 Caf Practice §§ 18:270, #4:25, 51,67, sﬁﬂ

56301 ot seq, 56:310 et seq, 56:320 ot s, 2294, 302:.29: Witkin h’mqiumﬁm 441, 450,
F487 1597 [6H4, fﬂif I867, 1252 31393 J468, 469 34X 345?1 k' 774 3473, 3475, 3‘76;
I477, 3478, 3479 3480, 34&,. I482 3607,

§ 689.5. [Sama: When proparty delivered #v olaimest.} Whmwer. under Bection S39 or
6891 of this code a claim has been filed as to property levied on and the platntift has failed to
furnish or maintain 2 sufficient undertaking to suthorize the levying offter to continue 1
hold the property and such officer is unebie (o find the defendant ic delitar the property; the
levying officers shall notify the defendant in writing et his last known address, and i within
ten (10) days thereafter the levying officer is unsbie to locate the defendant be must reiumn
the property to ihe party Bling the third party clain {1941 ¢k 1111 § 1 1947 ch 721 § 1;
-2353 ch 1796 § 1] <af Jor 2 Exec § 003 €&/ Practice § 56.507; Within Procedure 2d pp

72, 1477

§68%a, [Levy on personci property nnder coutesct for purchsse or swbject to mortgage.]
Personal property in possession of the buyer poder an exccutory agreement of salg and
property on which there is a chattel morigage may be taken under attachment or execution
issued at the suit of & creditor of the buyer or morigages, nutwithsunding gny provition in

. the mgréement or mortgage for dafau!r or forfelture in case of levy or change of possession.

1921 ch 292 § ; 1945 ch 311 & 1; 1953 ch 1796 § 2.} 8 Caf Jor 2d Automobiles § 525; Cal
. dur 28 Char Mg § 51 Exec §§ 65 77, Sec Tran § 75 Cal Practice §§ 56:56, 56.60; Witkin
i Procedure p [614; Summary p 674,



Sk, {Taey ge sohicl ar vesen! wpdor comtrad for surebase or mmbiect to mortgage:
: ﬁq&%ﬁr'&gj{i Whare e gE ;m.rr' i wpew ow vaiiicle or w vessel reguired 1o he
registerad with ihe i’)-eparmﬁm af & rles, the officer shall forthwith detennine frem
such department the see o wnd o dd ks of the leget owner of te vobicle o wessel vad shall
notify any such iegal owoor vho monot also the segisiersd owner of such vehicie or vessel of
the levy by segistered muii o certitied masl o pere o, 18] service,

(2} A seller or mortgagee mey 4l with the e levying o personal property a verified
: written claim, together with u copy thereof, Gintainin ,f 8 detailed staterment of the sales

contragt or morigsge and the ol amount of “Gas due or to acerue o him under the
conteact of morigege, above scloffs, with futersst 1o date of ionder, and siso stating thercin
his address within chis state for the purpose of pernuiting service by mail upon him of any
potice in connection with sud cleim. The officer making the levy may demand and <xaci the
payment o undestskXing hersie peovidod for, nobwithstanding any defoct, informality or
insufficiency of the verided claiv deitvered To bim.

(3} Within f8ve day aftsr being %oved wilh sech verified claim the officer levying on such
property must make demand by regimersd mail or certified mail on the plaintiff or his
atiorney for the amount of the cleimed debd and interest due to date of tender or the delivery
to the officer of ar undertsking =nd siefement 25 hereinafter provided, which dernund shali
include {he copy of suck clais.

" (4) Within five days after receipt by the plaintff or his atiorney of such officer’s demand
the plaintiff shall depesit with the officer the amount of such debt and interest or deliver the
“undertaking and staiement hereinafter provided, or the levying officer must release the

property. _

(5) Within Ave days after receipt by him of such deposit the officer must pay or tender
same to the sfller or morigages; provided, that should such deposit be made by check the
shall be'allowed & roasonable tims for check to clear.

F the tender is accepied, all sight, title, and interest of the seller or mortgagee in the
levied upon shall pass to the party to the action making the peyment.
If the tender is véfused, the smount thereof shall be deposited with the county treasurer,
order of the seller or morigages.
Unﬂinwhpwmentwdepodtwvmnsauchchsmwmsdc, or the undertuking and
hervin deliverad to the officer, the property cannot be sold under the levy;
t when made ln&tllommthesel!erarmoﬂgagee[‘aﬂatormdcrhmclaimwithmm
after the personal service upon him of ¢ wriiten demand therefor, which service must be
by the certificate of the serving officer, filed before the sale with the papers of the
ion wherein the attachment or execution wes issued), then the officer must retain the
An. tha. clse of an execution gell it in the manner provided by isw, free of all
clasime of the seller or mortgagee. Spch vitten demand of the jevying officer may be
by him, or for bim by sny sheriff, marshal, or constablc whose office is closer to the
mhqudvhmfmmdmﬂageahﬂlbepﬂdwtdmcpmpnidfmintm
the levying offiver.
(%) When ap attachment or execution creditor presents to the officer, within the time
the oficer's demand, & verified statement thai the sales contract or mortgage it
Vdﬁmhvﬁdfarmrmwwﬁadmmmddehvmmﬂnamwusmdmd
sufficient undertaking in douhle the nmount of the indebledness cluimed by the seller o
morigagee or double the velue of the persoual property as the officer may determine and
require, the officer shall retain the property and in case of sn execution sell it in the manne
provided by law, froe of all liens or cisims of the seller oF mortgagec.

The undertaking shall be wade to the reiler or mortgagee and shall indemnify him for the

ukh;d‘theprwngmmt Toss, Lability, damages, costs and counse! fees. Exceptions tc
lmmcycﬂ'them and their justification mayb:h&dmdtakm in the same, manncs
as upon an undertaking on attachment.

If such undertaking be given, such officer shall not be lisbie for damages to any suck
claimant for the taking, keepmg.or saie of such property in accordance with the pmvmom of
this code. .

{i0} Whenever s vmﬁed cimm herein is delivered (o the officer as herein provided, upor
levy of execution or attechment (wherher sny undertaking hereinsbove mentioned be given of
not), the pleintiff, or the person in whose favor the writ runs, the ciumant.ormyoncm
more tuch joint claimants, shall be exntitied to & hearing in the court in which the action it
pending or from which the wrii isaued for the purpose of determining the validity of suck
sales contract or chattel morigage. Such hearing may be had and takens, and stay of executior
or other order made in the same manner as on third party claims under Section 689 of thi:
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| code, At the conciusion of.the hearing the court shall give judgment detennining the valiidity

of the claies vnder the salae crptreet or chaticl vﬂnrtgagc which shall be conclusive between
. the clairamnt and the pminidfl, or ochier person o whase wavor the w1t runs, The court in

- which the pction is pendisg, or which iscued such writ, shall have original jurisdiction in all

" proceadings under ikis section.

If the property shali have been releazed by the officer for want of an undertaking or
payment, and finsl judgment shall po for the plaunti® or other person in whiose favor the writ
runs, the officer shall retake the property on suth wris, i the woit shall st be in his haads,
or if the writ shall have been returnezd. snotier wril may be jssuad on which the officer may
take such property. [1521 ch 492 §5; 1525 ch &4 §1; (963 ch 1211 §2; 1947 ch 720 § 1; 1949
ch 373 §1; 1951 ch 1073 §), 2958 ch {796 § 3, 1955 ch 140! § 3; 1959 chd 1147 § 1, 1460
§1; 1961 ch 1194 & 1, 1963 ch 1120 § 1; 11 Ex Soss 1966 cb 61 § 1, 199 ch 1428 §1) 8 Cn
Jur 3d Avtomaobiles $ 575 ot Jur M ,4 pocg! § 36, Auto § 444, Chat Mg §6 39, 51, 58, Exx
§863. 77 %4 S Tran £ro Bher F105 Caf Praciice §§ 185127, 36:80 S6:30F, Witkir
Procedure 2d pp 1614, 7476, 3473, Mfa‘ 479, 3480 Svmmary p 684

§ 689¢c, [Appilmﬁoﬁ nf prm&sstis of gaie.] When the property thus taken is sold unde
process the officer must apply the proceeds of the cale as follows: :
- L To the repaymen: of the sum paid to the seller or the morigages, or d.epoc:wd 10 his
order, with interest from the daie of such pevineni or deposit,
" 2. The balance, if any, in like manner as the proceedscﬂulﬁundzfexwuﬁmnre:ppﬁa
_in other cases. {1921 ch 292 § 3; 1949 ch 368 § 1.] Caf Jur 2d Chat Mig §69, Bxec §§ 77
. 105, 174; Cal Practice §§ 56:60, 56:102; Witkin Procedure 2d p 1614, 3479,

§ 685, [Huﬂngtndﬁmheﬂﬂetowmrtywhnwmtmmmﬂndnﬂw
lisbility.] In chses in which a warrant or notice of levy in issued by the State of Californis; o
a department or agency thereof, pursuant to Section 1755 or 1785 of the U
Insurance Code, or Section 6776, 7881, 9001, 10111, 18906, 26191, 30341 or 32363 of thi
Revenue and Taxation Code, for the coliection of tax liability owed to said State, i
department or agency thereof, & hearing, for the purpose of determining title to the propert
in question as provided in Section 689 of this code, may be held by the superior court of th
county, or city and county, in which the property levied upon is located. {1953 ch 1796 § 5
1959 ch 594 §5; 1961 ch 72 § 3, ch 1029 § 1; 197! ch 873 § 1.} Caf Jur 2d Etec § 130 Cs
Practice § 56:303; Witkin Pmcedm 2d p 3469,



Memorandum T5=65

BIRRT TIL

(5 B. witkir, (aiifcrais Procedure, Enforcement
of Judgmaot G% 10bei1n {26 ed. i??l}‘|

2y Taird Vesy Clatm,
Jr (81041 Meoure and Scope of Procesding.

CLO.P. 689 provides for a special proceeding, summary in charpc-
ter, incidentul to the main action, to determine fitle or right to posses-
sion of persongl property held by an officer under attachment (C.C.P.
549; see Provisional Remedies, §215), execwtion (C.C.P. 889; see
supra, §71), claim and delivery procecdings (C.C.P. 519; see Provi-
stonal* Remedies, 335), or & warrant for tax liability owed to the state
or & state ageney (C.C.P. 689d; see supra, §2).

The proceeding came originally from the Practice Act, but con-

- tinuous revision has completely changed its character. The numerona
amendments make it necessary to sorutinize the older cases with great
© ecare to avoid serious misconceptions. (See generally, on the history
"~ and nature of the procecding, First Nat. Bank v. Kinslow (1937) 8
C.2d 339, 65 P.2d 796} Puncar v. Superior Cour? {1930) 104 C.A, 218,
285 P. 732; Areng v. Bank of Italy (1924) 194 C. 195, 228 P. 441;
Cory v. Cooper (1931) 117 C.A, 495, 4 P.2d 5Bi; Peterson v. Groesbeck
{1937) 20 €.A.24 Supp. 753, 64 P.2d 495 [court may determine title
against third party claimant whe is debtor’s trustee ir bankruptey];
MeCoy v, Justice's Cowrt {1936) 23 C.A.2d 99, 71 P.2d 1116 {remedy
available though dehtor has iransferred property to asnother]; Re-
tatlers (redit Assn, v. Superior Court (1937) 19 CLA.24 457, 65 P.2d
937 [if main sction ‘ruusferred by order changing venue, incidental
proceeding on third party elaim Jikewise transferable]; Nat. dulo.
Ins. Co. v, Froddies 7 1041) 46 O A2A 431, 115 P.24 997 ; Rubin v. Barasch
(1968) 276 C.A.2d 835, 836, &0 O\R, 837, infra, §107 [purpose iz to
give quick romedy where levy by mistake, and to proteet officer}; 9
So. Cal. L. Rev. 348; 11 So, Cal. L. Rev. 16; C.E.B., Rem. Unsec. Cred.,
p. 263 et seq.; C\K.B., Deht Cellection Practice, p. 529 & seq.; 7 Cal
Practice 577 ot seq.; 9 Am.Jur. P.P. Forms (Rev. ed.) 893 et acq.)

This sumsmary proceeding permits a stranger to the litigation to
have his claim of title delermined. It is thus distingnishable from
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0P, 720, under which the judgment creditor ay maintain an action
against & third person who ciaim= an interest in the debtor's property.
( Retailers’ Oredii dssn, v, Swuperior Tourt, supra; sce infra, §143.)
It is alse enfirely different from the remedy of release of the property
ou bond, under C.C.P. T10h, without determinaiion of title. (See
infra, §114.) There are twe importent Lmitations on the scope of the
proceeding under 7.0 589:

(1) By its nature and by azpress provision it is hinited to per-
songl property. In First Nat, Bank v. Kinslow, supra, 8 C.2d 345, the
court pointed ouf thai the remedy of a elaimant where real property
is sold under execution for ancther’s debi is an sction to guiet title
against the purchuser. The ciaimant loses nothing hy the execution
sale itself, for the purchaser only scquires the interest of the judgment
debtor, and possession does not change until the period of redemption
ends. (See also Yokohama Specie Bank v, Kitasak: (1941} 47 C.A.24
98, 117 P.2d 398.)

{2) The claimant must have title and right to possesgion; a mere
attaching creditor cunnot make the claim. (Palmguist v. Palmguist
(1964) 228 C.A.24 789, 793, 39 C.R. 871.)

- It was formerly held that the remedy was limited to claima of
personal property capable of manunal delivery, and was unavailable
where the lavy of attachkment or execution was on intangibles by the
gorsighment process. (Bank of America v. Riggs (1940} 39 C.A2d
679, 684, 104 P.2d 135; Ballagh v. Williams (1942) 50 C.A.2d4 308,
122 P.2d 919 [corporate stock]; Sunse! Realty Co. v. Dadmun (1939)
34 C.A.2d Supp. 733, 88 P.2d 947.) This rule was abrogated by a
1957 amendmeént to C.C.P. 689, which mekes the procedure available -
where the levy is on “tangible or intangihle personal property
whether or not it be in the actual possession of the levying officer.”

(2) Procedusre.
(aa} [§108] Verified Claim.

The third party mekes a wrilten claim to the property, verified
by himself or his agent, setiing out its reasonable value and his title
and Fight to possession. (C.C.P. 689; see C.E.B., Rem. Unsec. Cred,,
p. 264; C.E.B., Debt Collection Practice, p. 530; T Cal Prackice 580; 9
Am.Jur. P.P. Forms {Rev. ed.) 494 et seq.) The original claim-and
& copy are delivered to the levying officer. {C.C.P. 683.)

No technical form is required, and a claim in the form of an
affidavit will be suflicient. (McCaf'ey Canning Co, v, Bunk of America
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(1930) 108 C. A 415, 420, 295 P. 4 [“Such a olaim, however, is not a
pleading, and may frequantly have to be drawe by persons unfamiliar
with legal jargon . . . ir auch maiters technicsl niceties should
not overshadow the rights of a claamant to legal possassion”]; Duncan
v. Stardard Ace. Ing. Co. {1934) 1 C.2d 386, 388, 35 P.2d 523.)

Service on ihw ievzing officer may spparently be made at any
time before he bas sold the preperty or has otherwise placed himself
in a poeition where it is liopossible to deliver the property to the
claimant or obtein an indemnity bond from- the creditor. (National
Bonk v. Fian {1327} 81 C.A. 317, 337, 263 P. 757.)

(bb) [§108] Bond To Prevent Ralease.

On delivery of the verified claim to the levying officer {supra,
§105) he must release the property and the levy unless the attaching
or exesution creditor, on demand, furnishes an undertaking to prevent
release. (C.C.P. 689; sea C.E.B., Rem. Unsec, Cred., p. 266; C.H.B,,
Debt Collection Practice, p. 532; 7 Cal Practice 582 et neq.; ¢ Am.Jur.
~P.P. Forms (Rev. ed.} 907.) The procedure iz ns follows:

(1) The officer, within 5 days after being served with the verifind
claim, makes a written demand by registered or certifled mail on such
ereditor {ie, “the plaintiff, or the person in whose favor the writ
runs”). (For form of demand, see C.E.B.,, Rem. Unsec. Cred., p. 268;
T Cal Practice 584; 9 Am.Jur. P.P. Forms (Rev. od.} 907.)

This provision is strictly construed to require a “written demand”
in the ordinary meaning of “a command or authoritative request in
written form”; a simple notification of a third party ciaim is insuffi-
cient. Thus, in Johaston v. Cunningham (1970) 12 C.A.3d 123, 127,
90 C.R. 487, the constable mailed a copy of the claim to an attaching
creditor’s attorney, with a covering leiter informing the attorney
that she was “hereby aserved” with the claim. Later the econstable
telephoned the attorney and asked if her client was going to furnish
en undertaking, and she replied that none would be furnished becanse
no written demand had been made. The trial judge made a finding
of substantial compliance with (.C.P. 689 and ordered release of the
attachment. Held, reversed; the theory of substantial “tompliance
would abrogate an express statutory provision and give & mmmtenal
officer discretion to deviate from its requirements.

The officer may demand the undertaking (and therefore release
the property if it is not given)} “notwithstanding any defect, informal-
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#y ar wmeuffictency of tie vonified clawne delivered to hinl™ (C.CP,
689.7 This last prorigton, erasied in 1025 and revised in 1929, changed
the former law whick raade the offeer’s vight ‘o demand a bond
dependent upou & substauiinl compliance with the formal requirements
of the statute. (Fes drenc v. Hank of Haly (1224) 184 C, 145, 228
P 441, Jory v Cooper 71931) 117 LA, 485 5032, 4 P.2d 581}

(2} The creditor, within 5 duys safter such demand, gives the
undertakizg. It iz in decbie the velus of the property, with two
sureties, and runs o favor of thy third party clotmani, indemnifying
him against loss, lisbility, damsges, costs and counsel fees by reason
of acts of ihe levying officer. (For form of undertaking, see C.E.B,,
Rem. Unses. Cred., p. 267; (BB, Debi Coliection Practice, p. 533;
7 Cal Practice 586; 9 Am.Jur. P.P. Forms (Rev. ed.) 909; on deposit
in lien of bond, sea Provisional Remedics, §4.) However, there is no
liability on the nndertaking where the property “is required by law
to be registered or recorded in the name of the owner and it appears
that at the time of the levy the defendant or jundgment debtor was the
registered or record owner,” and the levy was made in good faith in
reliance on such registered or record ownership.

Hureties may be compelled to justify as in an unndertaking on
attachment ; bui if no exeepticn is taken within 5 days after notice of -
receipt of the undertaking, objections to them are waived. If objec-
tion is raised to the amount, or the value of the property is disputed,
the court may abpoint appraisers or held & hearing, and, if it finds
the amount insufficient, & new nndertaking may be given in 5 days.

{8) When an undertaking ir given, the officer must hold the
property under the levy, unless it is relemsed by undertaking under
C.C.P. T10b (infrs, §114), If he nevertheless reles.es the property, he ..
is linblo to the areditor. (Cowsert v. Stewart (1925) 72 C.A. 255, 236
P. 940.) o - ‘

(4¢) If the undertaking s noi given, the officer must release “the
property and the levy” ({ie, must give up possession of tangible
property and release a garnishment of intangible property), and
deliver tangible property to the defendant. But if the officer is unable
:to find the defendant after 10 days’ writien notice to his last known
address, he must return the property to the third party clatmant.
(C.C.P. 880.5.) _ ' -
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{cc) [51071 Rearing.

Delivery of the thira party clamn {o the officer (eupra, §165) en-
titles any of the fcliowirg parti es to £ hearing to daferming title fo
the property: “the :alah.nﬂ.*_ or ihe persan ia whose favor the writ
runs, the third purty clefmsni, or any onz o more ioint third party
claimante” The »uprl | eniets regardiose of whetles or pot an under-
taking to obtain releas: fsuprs, F1068) hus wen ziven. (C.OF. 689;
see C.H.B., Rem. Unsee. Cred., p. i69; 0.4 2., Debt Coliection Prac-
tice, p. 534; 7 Cnl Practive 388 ot zeq.; ‘

The provedure is set forih in C.C.0. 685 ar foilows:

{1) A petition must be filed by one ¢f such parties in the counrt
in which the action is pending or from which the writ issued, within
15 days after delivery of the claim to the officer. (See Ballagh v.
Williams (1942} 50 C.A.2d 303, 122 P.2d 919 (time held jurisdietional] ;
for form of petition, see C.E.B, Rem. Unsee. Cred, p. 270; C.H.B,
Debt Collection Praetice, p. 535: 7 Cal Practice 589; 9 Am, Jur P.P.
Forms (Rev, ed.) 902.)

{2) The hearing must be had within 2G days from filing of the
petition, unless continued by the couri for good cause. Notice of
hearing (10 days) must be given to the offiver, ereditor, and third party
claimant, or their attorneys (except fo the party filing the petition).
The notice must specify that the heaving iz to determine title, (See
Rubin v. Barasch (1969} 275 C.4.2d 835, 837, B0 C.R. 337 [no notice
to debtor reqmred} J

Prior to 1961 there wag gomne resson to believe that a *hird party
claimant, by dismissing hir petition o the eleventh day, could defeat
the plaintiff’s right tc a hearing (hearing must be had within 20
days, and on 10 days’ nofics). A 1961 amendnient protected the plain-
tiff by the following added provision: “Whenever the petition for
such hearing is filed hy the third party claimant, or by any one or
more joint third parfy ciasimants, neither suc pe*ition nor proceed-
ings pursuant thereto may be dismissed without consent of the plaintiff
or the person in whose favor the writ runs.”

{3} The claim is filed with the court and constitutes the p'feading
of the third party claimant, subjeet to the court’s power to permit
amendment. It is deemed controverted Wy the eraditer.

(4} “Nothing hercin contained shall be construed to deprive any-
body of the right to & jury fsiu! in any case where, by the Constitution,
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gueh right 1n @iven, Lot a ooy v samid e vieeed m any @il case
in Hke mearney pe iy e frid ol gn e ot PNGG e Ol Ll Her 349.)

(8} The canitzang bos the Durdes of ol (Nee Severly ilis T,
A L,ov, Westere Thoefa (7o (18T 30D CLA D A 2020 12 R 107,
4 Haotioge L0 6

There provisiors rzgwire ample uoiice and wesring and fully
enmpiy with the coms itutions) requicare ot of procedmal due proceas,
(McCoy v Justicrd'e U b C103T) 20 €AY @, 101, 70 Pad Q1160
But a surtnary desigion witheut aliowing e thivd pacty cirimant an
oppertunity in present 2i6 sause ie n probadle dendal of due process
and clearly reversible error. (Nal. Auto. Ins. Cu. v. Fraties (1941)
46 C.A. 24 431, 115 P.2d 997 [trial judge, outraged at what e thought
was & frandulent transfer, denied claim after listening only to creditor
and daebtor]; Johnslon o, Cunningham (1970) 12 C.A3d 123, 128, 90
C.R" 487 [after levying officer had wrongfully released attachment
{supra, §106), judge entered order “allowing” third party claim with-
out taking or considering evidence of title].)

Ag pointed out above, the judgment debtor is neither a party to
the proceedings nor entitled to notice. (Rubin v. Barasch, supra.)
But he may have a sufficient interest to support intervenfion. Thus,
in Rubin v. Barasch, sapra, Bubin sued Mr. B for $50,000 due on his
promigsory note, joining Mrs. B and others on a theory of conspiracy
to eonceal Mr. B's agsets, Rubin attached 5 bank accounts in the names
of Mr. and Mrs. B. He then dismiesed Mrs, B and obtained summary
judrment against Mr. B, PBefore the Rubin action, however, Mr. B
rned for divorce and Mra. B :ross-complained; and before summary
- judgment Mre. E flled a third party claim for half the attached funds
as her separate property. The judge found in her favor, and the
third party judgment directed that half be distributed to her and that
Rubin's attachment or any future writ of exeeution would be valid
only as to one half. Mr. B, having received no notice of the third
party claim or hearirg, moved for a new !rial or modification, on the -
gronnd that the funds were community property and title was in
issue in the divoree action. On denial of his motion he appealed.
Heid, order reversed. (a) Since he deblor is not entitled to notice
the judgment is net res judicate as hetween him and the creditor or
third party olaimant. (b) Nevertheless, Mr. B had a right to inter-
vene in proceedings in which a judgmen: purported to run againat
bim. (275 C.A.2d 838.} Hence his motion for new trial should have-
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. beon granted and the judgmeni modifed to eliminste any reﬁ‘erenoﬁ
" to the adjudication of claime between My, and Mrs, B.

{dd; 31087 Jvdgment and Incidental
Ordara.

: C.C.P. 689 provides for judgmént foliowing the hearing, and for
‘various kinds of orders pending the hesring or in the judgment.

(1) No findings eve required; the court, &t the aonelusion of the
hearing, renders & “judgment determining fhe fiéle to the property in
guestion, which ghali he conclusive as to the right of the ploindiff, or
other person in whose favor tie writ runs, to have aaid property levied

_upon, teken, or held, by the officer and to aubject siid property to
payment or other satisfacticn of his judgment” (C.CP. 689; me
- C.B.B.,, Civ. Proc. During Trial, p. 581; C.E.B,, (ﬁv.PmForml,p. '
. 389; CE.B Debt Collection Practice, p. 587; 7 Cal Prmﬁu 507; & -
;Am.Jur PP Forms (Rev. od.) 904.)

{2) The successful party, claimant or sraditor, ia entitled to costs. _

' {Bes Ezchange Nal. Bank v. Ransom (1942} 62 C.A.24 Béd, 196 P3d
,‘620 [elaimant]; Maguire v. Corbedt (1953) 119 C.A24 244 252 258
-P.2d 507 [eredltor, “Turn about is fair play”].} .

(8) During the proceedings the court may make an order. staying
" the execution sale or forbidding tranafer or other disposition of the
_property, and may require & bond as a condition of the order. (Ses
. ('Brien v. Thomas {1937) 21 C.A.24 Supp. 765, 65 P.2d 1370; 7 Cal
Practice 590.) And it may also order the sale of perishable property -
~ and direct disposition of the proceeds. (See ¢ Am.Jur. P.P. Forms
" (Bev. ed.) 906.) Such orders may be modified or vacsted “mpon
sech terms as may be juet” at any mne prior to terminaticn of the
proceedings. (C.C.P. 689.)
{4) In the judgment the court “may make all proper orders for
. the disposition of such property or the procesds thersof” (C.C.P.
689.)
Under the former law, if no andertaking was filed, & hearmg wae
~ considered futile and could not be compelled. (Hee Duncam ». Supersor
Court (1930) 104 C.A. 218, 221, 285 P. 732; of. Citrus Pack. Co. v.
Municipal Court (1934) 137 C.A. 337, 30 P.2d 534) Now the hearing
may be had although no undertaking was filed (see supra, §107). And,
if the creditor is successful but the properiy was previously released
for failure to furnish an undertaking, the officer must retake the

3475



‘ ‘. thn debtor's interest in the property (see infra, §116).

109 Fsrancrsmest or JousupsT

pruperty, either on the origing’ wrif, ar, f it was cefarned, on an alias
writ. {C.C.P. 684.) ‘

fee; [31081 Heview,

It hay been held that the statutory schenmie ordinarily precludes
a motion for new trinl.  {8Bee Wdson v. Durbar [1929) 36 C.A.2d 144,
ST FP.2d 263 Jitach on dudgmeni in Urial Cowrt, §32; of. Rubtn v,
Rarasch {1369} 274 0.4.24 835, 80 C.B. 337, supra. §107 [judgment
debtor, not a partv {o proceec:ng, may seek intervention by motion
for new trisl].}

The gppropriate methed of review is an appeal from the judgment
determining title. (C.C.P. 68%.) (As to stay pending appeal, see
Fulton v. Webb (1837) 9 C.2d 726, 72 P.2d 744 ; Jensen v. Hugh Evans
& Co. (1989) 13 C.24 401, 90 P.2d 72; O’Brien v. Thomas {1937) 21
- C.A.2d Bupp. 765, 65 P.2d 1370; dppeal, §178.) §

(u) _Olaim of Conditional Seller or Chattel
Mortgages,
(1) [§110] Nature and Bcope of Proceeding.

‘(a)Im Oewersl. Personal property in the possession of the .
debtor, though subject to a chattel mortgage or the reserved title of a '=_
" oonditional seller, may nevertheless be reached by execution. (U.C.C.°

98113 O.C.P. 6892 [“notwithstanding any provision in the ng'reamant
. or mortgage for default or forfeiture in case of levy or chenge of 3
poammn!’] )} If no demand for cleim is served on the conditional ;
esller or mortgagee (infrs, §111), his rights are not affected when the :
property. is sold on execution; the purchaser at the eale acquires only 4

. 'Howsver, C.C.P. 688h ostablishes n special third party clmm
procednre (infrs, §111 et seq.) which allows the conditional seller or
mortgagea to assert his claim prior to the sale, The statute, like that
governing ordinary third party claims (supra, §104 et seq.), has been |
oontinvously revised, and the older cases must be read with caution. | .
(Bee, dealing with statute prior to 1958, Casady v. Fry (1931) 115
~ C.A. Bapp. 777, 6 P.2d 1019; Kuehn v. Don Carlos (193%) 5 C.A.2d 25, -
41 P.9d 585; Missouri State Life Ins. Co, v. Gillette (1932) 215 C. 709, ‘{
T18, 12 P2d 955; Mercantile Acc. Corp. v. Pioneer Credit -Ind. Co. 3
{1982) 124 C.A. 593, 596, 12 P.2d 988; Security Nai. Bank v. Saﬂoﬂ g
(1999) 34 0.A.2d 408, 411, 93 P.2d 863; 21 Cal. L. Rev. 51.)
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HyropCRMEET 0¥ JUDBMERY 8111

(b; Registered Velicle av Ve gel: Vnboe of Levy Ordinarily
no notiee of levy need b giver A worigayos o conditionsl seller, Bat
if the property iz a “wvehizle or veisel requized to be registered with
the Department of Moter Vobleies,” the feaying oficar mast “forthwith
determine” from the depariment the natee and nddrese f the legal
gumer, and notify any suck lepsl cwner (whe ie not alse the registared
owner) ¢f the ivvy by ragiaterzd or ceriified mail or pevsonal service.
{C.C.P. a89h({1}; ns ta viesndng of “legal owner,” vee Veh(C. 370; 1
Summary, Sale:, 853 1 Sunumory, Secorily Traneaciions dn Personal
Property, §50; on regat"ﬁt m of rersels wilh s}{,p&m;ﬂut of Motor
Vehicles, see Veh.il, 3830 of sec.} , :

{2) Procedure. - N
(a8} [g1il] Verified Olaim by Sauu o ,
m '

(1) Porm and Contents. The seller or mortgugee:.%ﬁnr"ﬂe”u_ :
verified claim snd copy with the levying officer. This must sontain
“a detailed statement of the sales contract or morigage and the total
amount of sums due or to acerue {o him under the contract or mort-
gage, sbove set-offs, with interest to date of tender,” It must also
give the seller’s or mortgagee's addrese for mailed service of notice.
{C.C.P. 688b(2); see C.E.B., Rem. Uneeo. Cred,, p. 276; CEB,, Dabt
Collection Practice, p. 540; 7 Cal Practica 357; on offieer's right to
demand and exact payment or undertsking despite defest in olaim,
see infra, §112; on third party claim under C.C.P. 689, ree suprs, §105.)

(2} Creditor’s Demand for Claim. Although the morigagee or
conditional seller s not required tu file a claim (see supra, §110), the
judgment creditor can compel him {o do so or forgo his inferest in
the property. Under C.C.P. 689b(§), the creditor may instruect the
levying officer to personally serve the weller or morigagee with a
writtem demand for g cleim. I the seller or morigagee fails to file his
claim within 30 daye theresfter, the property may be sold on execution
“free of all liens or claims of ike seller or mortgagee.” (See C.E.B.,
Rem.. Unsec. Cred., pp. 276, 278; C.E.B., Debt Collection Practice,

pp. 541, 543; 7 Cal Practice 356; on fees for gervice of demand and
mileage, see Govi.C. 26721, 26746.)
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bt pELLEY Yaowert or Undertaldng by

Plainid,

The plaintif credrer nue esior he Tho 1oreis clainy etther by
chellanging the vaiidize of 1he wale covivacl v margare and bonding
aguingl it or by adedts e cos vl by sl peyviog e amonnt of the
claimed debt and apternat, VLD E3yh, soo CUGEL Remn [Uaaee
Cred, oo 378 ot woay T Y .i}t_-"f“ 'ul fion Practies, po 343 et seq.)

(1} uwrutzus’ s Dgleer, The levving &‘;‘.".i‘.ft..', witiin & devs after
reseipt of the i, wost @ G domand Jwnia eony of 1ag olalin) on
the _a_’fmm‘:r, 90 i a'h aey, by et Torn; (ES for vither | payment
of the amomi! dus, o un Kndwr’l .ma o indenmifv the seller oy mort-
gagee for ihe Lﬁﬁjng of be wropecty, [0 683h(2); see CUERB,,
Rem. Unsee. Cred., p. 278.) The ofiicer may make the demand and
exact the payment (or underiaking) “notwithstanding any defeet, in-
formality or insufeiency of the verified claim delivered to him.”
(C.C.P. 689b(2); on similar provision in C.C.P. 689, see supra, §106.}

{2} Payment by Plainiiff. (a} Within 5 days after receipt of the
demand the plaintiff must deposit with the officer the amount of the
debt and interest, or daiiver the undertaking. (C.C.P. 689b{4}.) (b)
Within 5 days after receipt »f the deposit (with reasonable additional
time for check to clear) the officer raugt pay or tender it to the seller
or mortgagee. {C.C.P. 68%b(3).) (c} If the tender ia accepfed the
interest of the seller or mortgagee passes to the plaintiff. (C.C.P.
689b(6).) {d) If ihe tender is refused the money is deposited with
the eounty treasurer for tke seiler or mortgagee. {C.C.P, 889b(7}.)

{3) Btatemmt ond Underioking by Plaintiff. Instead of paying,
the plaintiff creditor may present to the officer, within the 5-day period
allowed for payment, 8 verified sistement that the salcs contract or.
mortgage “ie void or invalid for the reasons specified therein.” (C.C.P.
688h(9); see CLELB., Debt Collection Practice, p. 544; 7 Cal Practice |
855.) He must alar deliver an undericking in double the amount of -
the indebtedness elaimed hy the seller or mortgagee or double the
value of the property (as the officer may deterniine and require). The
undertaking ie made {o the seiler of mortgagee, ‘¢ indemnify him for
the taking sgainst loue, liability, damages, costs and counsel fees.
Exceptions fo the sureties are taken in the seme menner as on an.
sttachment bond, (C.C.P. 889%(9); see Provistonal Remedlies, §3.)

If the undertaking is given, the officer may take, retain or sell the
property in accordance with the statute, without liability in damages .
to the third party claimant. {(C.C.P. 689h(9).) -
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(4} Belewio of Properiy Whore Yo Puoemer? or {Undeviaking, I
the plaintiff fails to wny or give the viderisking vithin 5 daye after
receipt of ‘he sfeer’s domand, 13?-( ot ver YAt selende the roperty.
{C.C.P. 685hi4y; Stoekr =, ETHAET 87 (LA2GE BOO, 197
P.2d 779; see C.OP 6805 (17 1104 ;fla”! cp:mat he found proparty may
be returned to seller or mmig:&&fe-“j-‘i .

(5) Sale of Property, After ihe plainti¥ makes or gives the
required payment, deposit or underieking, or if 1o olaim is filed within
30 days after 8 demand for o dobm bae besn erved on the seller or
mortgagee {ses supre, 3171}, vhe property is s0ld on execution in the
usual manner, “free of sl ltens or claima of the saller or morteapee.”
(C.C.P. 885b{%}.)

(6) dllncation of Proceeds of Snle. When the property iz sold
the officer must apply the procceds of the sale es foliowe: (1) repay-
ment, with interest, of the sum paid to or deposited for the seller or
mortgagee; (2} distribution of the balance, if any, in manner of
proceeds of an ordinary execution sale. (C.C.P. 68%¢.)

{ee}. [§113] Hearing, Judgment and
ieview.

Delivery of the claim by the seller or mortgagea entitles the
claimant or the plaintiff to a hearing to determine the validity of the
sales contract or chattel mortgage, regardless of whether an undertak-
ing is given. The hearing may be had in the covrt in which the action
iz pending or the court which issued the writ. The hearing, judgment,
and power to make incidents] orders follow the procadure under C.C.P.
689 (supra, §§107,,108), (C.CLP. 6890(10).} And if the plaintiff is
successful but the property was previously released for lack of an
undertaking or payment, the officer 1mwst retake the property on the
original or an alias writ, {C.CP. 6890730} ; of. C.C.P. 689, supra, §108.)

The judgment is appeaiable either as an order after final judgment
or as a final judgnient in a special proceeding. (See Appeal, §55.)
The statement in (.C.F. G8Yh that the judgment “shail be conclusive
between the claimant and the plapdif™ werns only that i1 will be res
Judicata in any new pi'ec‘u-:s'ﬁn;:. {Embree Uranium Co, v, Liebel

{1959) 169 (LA.2d 256, 337 P.2d 159,

The failure of the parties 1o seek o bearing to detenmine titl¥ does
not affect the liability o sureties on the phaniiff's underteking. Thi~;~
point of first imipression was decided in Connercial Credit Plan o)

REYES



E114 Fwrouowmest o Jonaae

fomez (1968} 276 A 2d Supp 831 80 CUR. 38540 A sued H and
attached his automobile, 0 Crodit, lvgal owner Iy viclue of its lean,
filed a third pasty clain, A vave the underteking under C.O, 6855(9),
but failed to accompany 11 with 1ue veguired verified statement {supra,
§112). Neither party asked for a hearimg, so the sheriff <old the car.
On H's hankruptey 0 Uredst brought this uction agsinst the sureties
on A's undertaicug.  efendant suteties contended that the third party
clatmant’s falure to seek a hearing to determine the issae of title dis-
charged the suretics, flefd, the sureties were not discharged. The
court pointed out that the ereditor (A) eould himself have sought a
hearing,

(dy [§114] Undertaking To Release Property.

C.C.P. 710b et seq. establish the following procedure by which a
third party who claims ownership of personal property levied upon
under execution may give an undertaking to secure its release:

¢1) File an undertaking (serving a copy on the judgnent creditor)
in the court in which the execution issued, in double the value of the
property (but not more than double the amount for which execution
was levied). The coundition is that, if the property is finally adjudged
to belong to the debtor, the third party will pay the judgment creditor.
{C.C.P. T10c, 711; sce (1B, Rem. Unsee. Cred., p. 273, C.E.B., Delt
Collection Practice, p. 538; 7 Cal Practice 585; 9 Am.Jur. P.P. Forms
{Rev. ed.}) 911.) .

{2} The judgment creditor may object to the undertaking, and
there may ‘be a hearing to justify sureties (C.CLP. 7113, 712, 713)
or to deternline the value of the property (C.C.P. 7123). If the
undertaking is disapproved, & new one may he given. (C.C.P. 7T12.))

{3) The undertaking becomes effective 10 days after service of the
eopy on the judgment creditor, or, if objected to, when a sufficient
undertaking is given. (C.(.P. 713}.)

Although this proceeding and the third party claini statute {supra,
§104) serve different purposes, they may in some instances operate
together. Under C.C.P. 689 the third party may prevent a sale merely
hy filing his claim, unless the creditor gives an undertaking. If the
creditor gives the undertaking under C.C.P. 689 in favor of the third
party claimant, the officer will hold the preperty. To obtain its release
the third party must give an undertaking under C.C.P. 710b et seq.,
in favor of the creditor, which provides for dltimate pavinent of his
judgnment,
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(e; ©RLIGT Action: by Third Farty.

In acdition to the special proce~dings of third party claim and
undertaking o protect Lis interwe.. In personal propeity (supra,
§§104, 110, 114}, the third party vtay protect his interests or recover
damages for tuvasion therzef, in several types of asctions:

(1) dction To Quiet Fiile. Since the third party claim atatute
doos not apply to resl projpury (see supra, 8104}, the ordinary remedy
where real property i veagfully eold s 3n action fo quiet title
against the purchaser at the exeention sade.  {(Pirst Nat. Bank v,
Kinslow (1937) 8 £.2¢ 339, 345, 65 P.2d 79€; ree Pleading, §622 et seq.)

{2} Action To Enjown Hale. I{ the sale of real property would
cast & cloud on' the owner’s title he is not limited te suit ageinst the
purchaser, but may enjoin the sale. This is the case, e.g.,, where the
third party is the gromiee of the judgment debtor. Since their titles
are derived from a common source, sale on execution against his
grantor clouds his title, {Finstein v. Bank of Calefornia (1902) 187 C.
47, 69 Pa 616; dustin v. Union Paving ete. Co. (1905) 4 C.A. 610, 88
P 731.)

{3) Aection for Specific Recovery of Personal Property. The
summary remedy under the third party claim statute does not pre-
elude the conventional sction for specific recovery (replevin) against
the ereditor and levying offcer. (See Tasdor v. Bernheim (1922) 58
C.A. 404, 408, 209 P. 53; Ploading, $554 el seq.)

{4) Action for Damages for Conversior. A levying officer and the
sureties on his official bond mey be liabie 1n damages to the third party
for wrongfuily aellmg the propﬂr*v {See, for earlier law, Missouri
State Life Ins. Co. v. Gillette (1922) 215 C. 709, 713, 12 P.2d 955;
Carpenter v. ﬂemit { §.942} 45 (}_.A.;d 473, 122 P.2d 79; . §. McCaffey
Canning Co. v, Bank of Americe {1930Y 103 C.A, 415, 420, 294 P. 43.)
However, the officer’s situntion hans been greetly improved by the
revised third party claim statntes:

{a) If no third party claim is filed, “Such officer shall not be liable
for dawages to suy such third person for the taking, keeping or sale
of such property. . . .7 (C.C.DP 0688,)

(5} If a claim 1s filed and an under mking is given by the plaintiff,
that undertaking in favor of the third party is a complete protecnon
given in liew of any right of action against the officer for conver sion,
The third party’s remedy is solely against the ereditor and the sureties
on the undertaking. (Cory v. Cooper (1931) 117 CLA. 485, 4 P.2d 581;

.5y
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O.C.P. 689 [“nnr, in any cveni, shall such officer be liahle for the
holding, release or other dizposition of such property in accordance
with the provisions of this section”}.)
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ereditor or his sttorney in sxid action. [1903 ch 92 § 3; 1%5&192351]&!!:::211&&

EXEIBIT IV
(§§ TiObwT13~1/2)

St e e e aem ol

é gm{ - DEERING'S CIVIL PROCEDURE | 270

§TiGh. {UM by third party ciaimant] Where personal property levied upon
ﬁndﬂ'muonmmtyajudgmenz for the payment of money i8 claimed, in whole or in

 “parg, by & person, corporation, partnership oOf associstion, other than the judgment debtor,
| ceuch claiment may give an undertaking as herein provided, which undertaking shall release

themllpmput in the undertaking described from the Jien and levy of such execution.

. 11903 ¢h 92 § 1 2§ 710; amended and renumbered § (0671933 ch 744 § 137; 1965 ch 1974

$13 allﬂrzd&xﬂu Ch!}%wm §§ 56:310, S6:314; M:km P:wodmzdpp 3489,

_mm
im wmvmmm]smmmuwhmmmmh

by thumcnrpouﬂm partnership or association, claiming in whole or in part,
mwﬁebmﬂmhkmdmdoubletheatmmdvﬂmdﬂwpmpmy
mou.corpondun.pammhipormd:ﬁon,pmﬂed in no case need such
e for. s greater sum than double the amount for which the execution is levied;
estimated value of the property so claimed by the person, corporation,
‘sagocintion ia less than the sum for whick such axecution is levied, such

§'_’_Mﬁlumummmemm;. Seid undertaking shall be conditioned that

-uomﬁnuwiﬁplyof judgment upon which execution has issued a sum equal to the
_ vajue, aa estimated in said uademking.nfmdpropmyclumedbysddpamourpoum

ip or association, and said property cisimed shall be described in said undertaking.
1903 § 2 a8 § 710%4; amended and renumbered 1933 ch 744 § 138 Caf Jur 20 Exec
§ 136 Cal Practice §§ 36:307, 36:310, 36:311; Witkin Procedure 2d pp 3480, 350!,

§71L {Undertaking: Fillag and service.} Said undertaking shall be filed in the action in
execution issned, and a copy thereof served “upon the judgment
§ 134 Cul Practice § 56:316; Witkin Procedure 2d p 3480.°

4T [Objections to undertaking: Time for, and bow made.] Within ten days after the

service. of the copy of undertaking, the judgment creditor may object to such undertsking on

themadd'h;ﬂgyofthemwmhaofmwpaythewmfotwhlchthey
leos than the

: _bm n -mldnuﬁn;,mﬂuponthegmudthntheuumndvdmofm

] Metvalueofthepmpertychmwd.smmmwthe
undertaking shall be made in writing, specifying the ground or grounds of objection, and if
the undertaking that the estimated value therein is less than the -

K
sl
E

Ny in
 market valoe ammdmmmmmmmmmzm:;
estimate of the market value of the property claimed. Such written abjection shall be served

upon the person, partnership, corporation or association giving such undertaking and claiming
the property therein described. [1903 ch 92 § 4.] O/ Jur 2d Exec § 134: Cul Practice § 56:310;
mmm;m ‘

:w‘--r - - - - - -



" §712. . [Justification of sareties.] When the suretics, or cither of them, are objected to, the |
surety or sureties so objecied (o shall justify hefors the count out of which such executipn -
issued, upon ten days’ notice of the time when they will so justify being given 1o the judgment
creditor or his attormey. Upon the hearing end exmmination inte the sufficiency of a surety,
witnesses may be required to artend and evidence may be procursd and introduced in the

same manner as in dria} of civil cases. Upon such hearing and examination, the court shall -

make its order, in writing, approving or disapproving the sufficiency Jf the surety or sureties
on such undertaking. In case the court Cisapproves of the surety or sureties on any
undertaking, a new undertaking may be filed and served, and to any undertaking given under
the provisions of this section the same objection to the sureties may be made, and the same
proceedings had a3 in case of the first undertaking filed and served. [1903 ch 92 § 5; 1933 ¢ch
744 § 138a.) Caf jur 2d Exec § 134; Cal Practice § 56:316; Witkin Procedure 2d p 3480

§ 112vs. [Ohjectica %o sstimrtxd valee of ciaimed: Proceedings for estimation of
value: New undertaking.] When objection is made to the undertaking upon the ground that
the cstimated value of the property cisimed, av siated in the undertaking, is less than the
market value of the property claimed, the person, corporation, partnership or association may

accept the estimated value stated by the judgment creditor in said cbjection, and a new
= undertaking may be at once filed with the judgment credifdr™s estimate stated therein as the*
estimated value, and no objection shall thereafier be muade upon that ground; if the judgment
creditor’s estimate of the market value is act acoepted, the person, corporation, partnership or
* associgtion giving the undertaking shall move the count in which the execution issued, upon
ten days’ notice to the judgment creditor, to estimate the market value of the property

claimed and described in the undertaking, and cpon the hearing of such motion wilnesses |

may be reguired to attend and testify, and evidence be produced in the same manner as in the
trial of ci¥i actions. Upon the hearing of such motion, the court shall estimate the market
value of the property described in the undertaking, and if the estimated value made by the

court exceeds the estimated value sa stated in the undertaking, a new undertaking shafl be ;-

filed and served, with the market value determined by the court stated therein as the |

estimated value. [1903 ch 92 § 6.} Cal Practice § 36:310; Witkin Procedure 24 p 3480,

§713. [Justifiestion of wureties.] The suretics shall justify on the undertaking as required

- by section one thousand and fifty-seven of the Code of Civil Procedure. [1903 ch 92 §7.] Caf
Jur 2d Exec § 134; Cul Practice § 56:310: Witkin Procedure 2d p 3420,

unless: objection to such undertaking is made as herein provided, mnd in case objection is
made to the undertaking filed and served, then the undertaking shall become effective for such
purposes vhen an usdertaking is given as herein provided. [1903 ¢ 92 §8; 1933 ch

§ 139.] Cal Jur 2d Exec § 134; Cal Practice § 36:310: Witkin Procodure 3d p 3450



